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Z,  Short  form  of  a  will  devising  real  and  personal  estate  upon  trusts  for  sale,  with  usual  indemnity  to 

pnrenasers  ••  ••  ••  ••  ••  ••  ••  ••  •*  ••    On 

4.  Derin  of  an  advowson,  of  which  the  testator  is  incumbent,  upon  trust  to  present,  and  then  to  sell.  •    646 

&  Charge  of  real  estate  in  aid  of  the  personalty  ••  ••  ••  ••  ••  ••    649 

6w  Will,  by  which  testator  giyes  directions  as  to  his  funeral,  beoueaths  a  legacy  of  lOO/.'to' his  wife,  to 
whom  he  also  bequeaths  her  panphemalia,  wearing  apparel,  jeweU,  &c.,  together  with  his  house* 
hold  furniture,  plate,  &c.  Ma  also  derises  his  dwemng-house  to  her  during  widowhood,  with 
remainder  to  his  eldest  son  in  fee.  The  residue  of  the  nal  estate  is  giren  to  trustees  upon  trust 
to  sell,  and  iuTcst  the  proceeds  in  the  funds,  or  upon  real  securities,  and  to  pay  the  diTidends  to 
testatct^s  widow  during  widowhood,  and  after  her  decease  or  future  marriaffe,  upon  trust  for  all 
his  children  who,  bein^  sons,  shall  attain  twenlr-one,  pr  being  daughters,  shall  attain  that  9ge  or 
marry ;  the  issue  of  children  dying  in  testator's  lifetime  to  be  substituted  in  their  parent's  place ; 
with  prorijions  for  maintenance  and  adyanoement ;  appointment  of  executors ;  and  also  of 
guardians  for  children  ..  ..  ..  ..  ••  ••  ..  ••    664 

7.  Sliort  fotm  of  a  will,  by  which  a  testator  gives  the  whole  of  his  property  to  Ms  wife,  whom  he  also 

qipoints  his  sole  executrix      •  •  •  •  • .  .  •  . .  •  •  •  •  •  •    662 

81  Sbati  form  of  a  will  devising  reel  and  personal  estate  upon  trust  to  sell  and  convert  into  money, 
and  to  invest  the  same  in  reel  securities,  or  in  the  funds,  with  power  to  varv  securities,  and  to 
paj  the  annual  income  to  testator's  wife  during  her  widowhood,  and  after  ner  death  or  future 
■amafe,  upon  trust  for  testator's  children  equuly,  sons  at  twenty-one,  and  daughters  at  twenty- 
ODO  or  marriage,  with  provisions  for  maintenance  and  advancement  Also,  power  for  trustees  to 
compound  debts,  refer  to  arbitration,  give  receipts,  Ac  Power  to  change  trustees,  appointment 
of  executors,  and  clause  of  revocation    ..  ••  ..  ..  ..  ••  ••    663 

9.  Win  of  a  tradesman,  by  which,  after  bequeathing  a  legacy,  a  certain  portion  of  his  household 
ftmiiture,  end  all  his  wines,  liquors,  housekeeping  provisions,  &c.,  to  his  wife  absolutely,  he 
directs  that  his  business  shall  be  conducted  by  her  until  his  eldest  or  some  one  of  his  sons  shall 
attain  twenty-one,  and  be  willing  to  undertake  the  concern ;  but  if  she  marries  again  the  trustees 
are  to  manage  the  business ;  ana  if  none  of  the  sons  will  underteke  the  business,  trustees  to  sell 
the  same.  Powers  to  compound  debts,  increase,  diminish  or  discontinue  business,  &c.  Net 
profito  to  be  applied,  two-tnirds  to  wife's  own  use  duringwidowhood,  and  the  remainder  to  be 
.oispoaed  of  by  her  in  the  maintenance  of  the  fkmily.     JDeviie  of  general  residuary  estate  to 
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trustees  nnon  tnut  to  InTest  wifli  power  6f  vaiTing  securities.  Two-fifths  of  income  to  be  to  wife 
daring  wiaowhood,  and  then  to  tMtator's  eldest  son  absolntelj ;  the  remaining^  three-fifths  to  be 
sabdifided  into  eight  eqttai  parts  amongst  testator's  eight  ehildren,  with  pronsion  for  sorrlTor- 
ship  and  aoemer        ••  ••  ••  ••.       ••  ••  ••  ••  ••    666 

10.  Short  form  directing  that  business  shall  be  carried  on  br  teetator's  wife,  if  she  so  long  remains  a 

widow,  until  his  eldest,  or  some  one  of  his  sons,  shall  attain  twentv-one,  and  be  willing  to  under- 
take the  management  of  the  concern,  which,  if  none  of  them  will  undertake,  the  business  is  to 
be  sold.  In  case  of  wife's  second  marriage,  trustees  to  haye  the  management  of  business.  Power 
to  compound  debts,  &e.,  and  to  increase,  abridge,  or  discontinue  business.    Application  of  the 

Srofits :  two-thirds  to  wife's  own  use  during  widowhood ;  and  the  remainder  to  be  applied  by 
er  in  the  maintenance  of  her  family     • .  .  •  • .  • .  . .  • .  •  •    677 

11.  Will  of  a  farmer,  by  which  he  derises  his  farm,  consisting  partly  of  freehold  and  partly  of  leasehold 

premises,  and  also  all  his  farming  stock,  to  trustees,  with  directions  to  carry  on  the  farm^  and 
apply  a  competent  portion  of  the  profits  towards  the  education  and  support  of  his  son,  until  he 
comes  of  age,  and  tben  to  convey  the  ilmn  and  forming  stock  to  him  aosolntely ;  but  in  case  of 
his  death,  trustees  to  conyey  the  farm  to  testator's  brother,  to  uses  to  bar  dower,  and  to  sell  the 
fiurming  stock,  and  inyest  the  proceeds  in  sufficient  securities,  snd  pay  the  diridends  to  testator's 
sister  tor  her  separate  use  for  life,  with  power  for  her  to  appoint  the  principal  amongst  her 
ehildren,  and  in  default  thereof,  upon  trust  for  sons  on  attaining  twenty-one,  and  daughters  on 
attaining  that  age  or  day  of  marriage ;  hotchpot  clause ;  special  prorisions  for  maintemmee  and 
ad?ancement  of  children,  but  not  to  oe  applicable  during  their  ftttner's  lifetime  • .  .  •     680 

12.  Will,  by  which  a  testator  bequeaths  an  annuity  payable  out  of  his  general  prsonal  estate  to  his  wife 

during  widowhood,  with  a  substituted  annui^  of  a  lesser  sum  in  case  or  her  second  marriage,  the 
residue  of  the  personal  estate  upon  trust  for  testator^s  children  who,  being  sons,  shall  attain 
twenty-one,  and  who,  being  dangnters,  shall  attain  that  age  or  marry ;  sons'  shares  to  be  paid  to 
them  at  twenty-one,  but  daughters'  shares  to  be  settled  to  their  separate  use,  with  a  power 
of  appointment  amongst  their  children  or  issue :  and  in  default  of  appointment,  upon  all 
the  children  of  the  daughters,  who  being  sons,  shall  attain  twentT-one,  or  who,  being  daughters, 
shall  attain  that  age  or  manr.  In  case  of  death  of  any  of  the  daughters  without  leaying  issue, 
her  share  to  surriTe  to  the  others.  Hotchpot  clause.  Trorisions  for  maintenanee  and  aavance- 
ment ;  power  for  daughters  to  appoint  life  estates  to  their  husbands  •  •  •  •  .  •    688 

13.  Will  of  a  married  woman  who,  under  a  power  of  appointment  giren  to  her  by  her  late  father's  will, 

appoints  a  life  estate  in  a  trust  fund  to  her  husband,  and  the  capital  amongst  her  children  in      ' 
unequal  shares,  the  shares  giren  to  one  daughter  to  be  to  her  separate  use      . .  *        .  •  • .    694 

14.  Will  derising  the  testator's  capital  mansion  house,  manor,  &c.,  to  trustees,  to  secure  an  annuity  of 

Z60L  to  his  wife^  with  powers  of  distress,  entry,  and  sale ;  and  subject  thereto,  to  his  eldest 
son  in  fee,  to  whom  he  also  bequeaths  his  household  furniture,  farming  stock,  &c.,  end  also 
certain  leasehold  estates  ..  ..  ••  ••  ••  ••  ••  ••    697 

15.  Short  form  of  a  will,  bequeathing  legacies  and  annuities,  chargeable  upon  personal  estate,  with 

directions  that  a  sufficient  portion  of  the  estate  shall  be  inyested  to  satisfy  the  several  annuities. 
The  residue  to  be  divided  into  four  equal  parts :  two-fourths  to  be  in  trust  for  the  children  of  a 
deceased  brother  who  shall  be  liring  at  ner  deoease,  with  a  clauss  substituting  the  issue  of 
a  deceased  child  in  the  parent's  place.  Also  provisions  for  maintenance,  &c  The  remaining 
two-fourths  to  be  investea  by  the  trustees,  with  power  to  vary  securities,  and  the  interest  to  be 
paid  equally  between  testatrix's  two  sisters  during  their  joiiit  lives ;  and  after  the  deoease  of 
either  of  them,  the  capital  to  go  to  the  sorvivor  ••  ••  ••  ••  ..  ..    704 

16.  Will  bequeathing  a  legacy  and  stock  to  testator's  wife,  and  also  aH  his  household  furniture;  be(^uest 

of  stock  to  several  legatees.  Bequest  of  one  year's  wages,  and  of  mourning,  to  domestic  servants. 
BequMt  of  annuities  charged  upon  a  freehola  estate,  with  powers  of  distress  and  entry ;  subject 
to  the  annuities,  the  testator  devises  his  real,  and  all  his  residuary  estate  to  his  heir-at-law ;  with  a 
proviso  that  all  persons  claiming  under  the  will  must  acquiesce  m  the  dispositions,  or  forfeit  all 
claim  under  it  ••  ••  ••  ••  •«  ••  ••  ••  ••    708 

17.  Bequest  of  legacies  to  children.    Also  annuities  of  1002.  to  each  of  testator^s  three  younger  sons, 

aud  of  501.  each  to  his  four  daughters ;  the  shares  of  the  daughters  to  be  to  their  separate  use. 
Proviso  for  determining  the  annuities  riven  to  the  sons,  in  case  of  their  bankruptcy  or  insolvency, 
the  annuities  to  be  chsrged  upon  the  whole  of  the  testator's  real  and  personal  estate,  with  powers 
of  distress.  Devise  of  residue,  chargeable  with  annuities,  to  testator's  eldest  son,  absolutely,  and 
appointment  of  the  son  and  the  trustees  as  executors.  Yariation  where  trustees  are  investea  with 
a  power  to  pay  the  annuities  out  of  the  testator's  general  estate,  or  to  purchase  such  annuities 
f^m  the  government,  or  public  companies,  &c..«  ..  ..  ••  ..  ••    716 

18.  Direction  that  trustees  shall  set  apart  a  fund  that  will  produce  the  annual  sum  of       /.,  out  of 

which  they  are  to  pav  a  weekly  allowance  to  a  son  of  the  testator,  with  a  proviso  for  avoiding  the 
bsquest,  in  case  of  tlie  son's  attempting  to  alienate  the  allowance,  or  doing  any  act  whereby  such 
allowance  would  become  vested  in  any  other  person  •  •  •  •  •  •  .  •  . .    720 

19.  Clauses  by  which  trustees  are  directed  to  invest  moneys  sufficient  to  produce  a  specified  annual  sum, 

and  to  pay  the  same  to  the  separate  use  of  a  married  woman,  by  monthly  instalments,  with  power 

for  her  to  appoint  the  principal  in  case  she  survives  her  husband,  but  in  case  of  his  surviving  her, 

to  sink  into  the  residue  •  •  .  •  . .  . .  . .  . .  .  •  . .    722 
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sa  Biqa«t  of  a  kgMf  «f  MOL  tcriMtittt'f  tratttf;  also  of  IflgMiM  or  1,000^ 

sou  on  attaining  tw6Dfy«>one,  and  inbrtitating  inne  in  the  plaoe  of  sons  dying  witfaoiit  aoqoSring 
Twted  iatenstk  Befiae  of  a  freehold  eetate  to  teebitoi't  brother  for  life,  with  remainder  to 
tniteea  in  fre,  upon  tnist  to  aell,  and  to  atand  poeaeaaed  of  pnrehaae  moneya,  upon  tmek  for 
daaghteiB  of  teatawa  brother  on  their  attaining  twenty-one,  or  mainage  with  oonaent  Diraetiona 
to  infeat  the  preaamptiTe  ahana  of  anf  daoghtera  whilst  nnder  ase  and  onmanied,  and  to  apply 
a  saifieient  portion  of  the  inoone  towaida  their  mainteoanee^  In  caae  of  daoghtera'  mair^ioff 
withooteonaent,  the  ineooM  of  their  ahana  ia  to  be  applied  to  their  eeparate  nae  and  the  prineipal 
diTidedamongat  their  ehiUhran  ••  72i 

21. '  Will,  deTi8tn||[  a  freehold  eatate  to  teataior^a  eldeat  eon,  to  naea  to  bar  dower ;  and  alao  eontaining  a 
wmeo  againat  lapae,  and  a  fhrther  pioTiao  that,  in  eaae  the  property  ia  eold,  the  deviaee  ahall 
have  the  porehaae  monefa.  Alao,  doTiae  of  laada  eontraeted  for  ont  not  eonTeyed,  to  the  teatator'a 
eon,  with  a  direetion  that  in  eaae  the  oontnet  ahoold  be  leaeinded.  hia  ezeoaton  are  to  lay  oid 
the  maehaae-noney  in  the  pnxohaae  of  other  landa  lor  t^  denaee'e  oenefit ;  with  direetiona  thk 
antu  an  eligible  pnrehaae  can  be  found,  the  eneoatora  are  to  inveet  the  purehaae-aonoya,  and 
apply  the  iQtereet  for  the  doTiaee'a  benefit  Alao,  doTiae  of  landa  whieh  are  in  mortgagOi  oharged 
with  the  mortgage  debt,  to  teatator'a  third  aon  in  fee.  Qeneral  denae  of  raaidae  to  teetirtor'B 
three  aona  in  eqoal  aharea       ..  ..  ••  ••  «.•  ••  ••  ••    786 

22.  Will  by  whieh  teatator,  after  giTin|f  direetiona  abont  hia  fimeral,  xatifiea  hia  marriage  aettlement,  givea 
to  hta  wife  the  nae  of  his  manaion  and  household  fiimitore,  pkte,  jewela,  &c..  aoring  widowhood, 
after  which  the  hooaehold  furniture  ia  to  go  to  hia  eldest  son,  and  the  jewels,  &c.,  to  be  equally 
ditided  amongst  hia  daoghtera. — ^Alao  abaolue  beqneat  to  wife  of  the  furniture  of  her  bed-chmbert 
and  of  a  eaniage  and  a  pair  of  horaee ;  also  of  houaekeeping  proriaiona,  fhel,  and  fodder 
and  of  all  her  wearing  apparel  and  lincan,  alao  of  all  the  teatatora  ready  money.  Alao  be^neat 
of  all  other  the  teetatora  horsce,  caniagea,  &o.,  to  hia  eldest  eon.  Of  hia  fowling  piecea^ 
■porting  doga^  fiahinc  tackle,  &c.  to  his  aeeond  aon,  with  the  option  of  aelecting  any  two  sporting 
doca  from  teatatofa  Eennela,  also  beqneat  of  aiz  dosen  of  wine  to  a  IHend,  the  rest  to  jo  to  hia 
eldest  son.  Alao  bequeat  of  a  cabinet  of  eorioeitiea ;  of  wearing  apparel  to  a  aerrani  Keleaae  of 
a  debt  on  a  promiaaoir  note,  and  also  of  a  debt  on  bond.  Bequeat  of  a  legacy  to  a  creditor,  with 
a  deelantion  that  it  ahall  not  be  conaideied  a  aatiafaotion  of  the  debt  Beq aeat  of  one  yeai'a  wagea 
and  a  avtt  of  mooning  each  to  aerranta,  and  of  mourning  to  frienda.  Also  bequeat  of  lOOOL  to 
younger  aona,  and  of  f60L  to  danghtera  in  addition  to  the  portiona  aecared  to  them  by  teetator'e 
Bamage  aettlement  Beqneat  of  all  teatator'a  leaaeholos  to  his  eldeat  aon.  Appointment  of 
truateee  and  ezeontor8|  witn  legacies  of  200t  each  for  their  trouble.  Bequeat  of  residue  amongst 
all  teatator'a  children  in  equal  aharea,  and  appointment  of  widow,  during  widowhood,  to  the  guar- 
dianahip<^  her  children  ••  ••  ••  ••  ••  ..  ••  ••    741 

22i  Wi^  bequeathing  1,5001,  to  be  inyeeted  in  atoek,  and  the  ditidenda  applied  in  the  maintenance 
of  a  charity  aenod  upon  the  principlea  of  the  JSatablished  Church,  with  a  deaire  that  the  donation 
amy  be  denominated  after  the  donor  a  name.  Alao,  bequest  of  lOOZ.  to  be  invested  in  the  ftmds,  and 
tiie  diTidenda  to  be  bdd  out  in  bread,  to  be  distributed  in  penny  looTes  weekly  amongst  such  poor 
peiaona  aa  the  minister  and  churchwardens  of  the  pariah  for  uie  time  being  may  consider  moat 
deaenring.  Alao,  begueet  of  8602.  to  be  inTcated  in  like  mannner,  and  the  diTidenda  applied  in 
keraing  certain  aJmahonaee  in  rq^,  and,  if  neceaaary,  in  enUoging  the  same.  Also,  bequeat  of 
25(k.,  to  be  iuTeated,  and  the  diTidenda  hud  out  in  bUmkets,  to  be  ojstributed  amongst  auch  poor 
ncnona  aa  themimater  and  churchwardena  ahould  consider  moat  deserving,  on  CTexy  Christmas* 
day.  Alao,  beqneeta  of  6002^  to  the Societyfor  the  Promotion  of  Christian  Knowledge ;  and  of 
two  like  auma,  one  to  the  Society  for  the  JPropagation  of  the  Gk»pel  in  Foreign  Parte,  and  the 
other  to  an  infirmary,  with  direetiona,  that  in  caae  of  a  deficiency  in  aaseta,  the  three  last-mentioned 
beqaeata  afaaU  abate  nteahlj^  ad  ia  caae  of  there  bang  out  aoiphuL  the  aame  ia  to  bdong  to  the 
axeeatoia.  Alao^  power  to  add  to  the  number  of  truateaa  woenoTer  toe  number  ahall  be  redoeed  to 
three,  in  audi  manner  aa  ahall  make  up  the  number  of  aia  truateee  ••  ••  ••  ••    760 

2i  WOl,  eontaining  bequeeta  to  aoTenl  eharitiea  therein  enumerated.  Certain  neeuniaiy  legadea 
bequeathed  in  a  preceding  part  o'f  the  will  are  charged  upon  the  real  in  aid  of  the  personal  eetate, 
the  charitable  laneiee  being  chuged  ezdnaiTely  upon  tne  peraonal  eatate,  with  a  direction  that 
thej  are  not  to  abate  in  proportion  with  the  pecuniary  legaoea,  in  caae  of  a  deficiency  of  aaaeta  . .    764 

25l  danaa  by  wfafeh  the  eom  of  8,600^  ia  bequeathed  fbr  the  pnrpoee  of  repairing  a  achool-hona^aad 
reaideneo  for  the  master,  and  for  aopplying  booka  for  tiie  acholara,  and  in  augmentation  oi  the 
eeheolmaater'B  aaknr.  Alao,  a  bequeat  of  600/.  upon  truat,  to  ioTeat  the  capital  in  the  fonda,  and 
apply  the  aame  in  placmg  out  poor  children  aa  a^prenticee.  Alao,  a  bequeat  of  l,600iL  for  the 
beont  of  a  mecbanica'  inatitute,  the  capital  to  be  lUTeated  aa  a  aeparate  and  pomanent  fhnd,  to 
*  be  called  after  the  donor'a  name,  and  the  income  applied  for  the  purpoeea  of  the  inatitation       ••    707 

!8.  lliaeaQaaeoiiafbrma  of  pecuniary  l^aeiea  ••  ••  ••  ••  ••    770 

27.  Win,  deviaiag  freehold,  eopyhold,  and  leasehold  eatatea  to  truateee.  until  the  yomgeat  of  teatator'a 
children,  being  a  eon,  ahall  attain  twenty-one  years,  or  being  a  oawfater,  ahall  attain  that  age  or 
aiany,  with  power  to  grant  leasee,  to  mp  premisea  in  repair,  and  to  inaure  against  damage  by 
itni  alao,  power  to  drain,  iaeloee,  and  plant  timber.  IVnateea  to  pay  rente,  render  aerTioea,  and 
perrana  eoTenanta  in  reqwet  of  eopyhold  and  leaaehold  premiaea,  and  to  renew  leaaeei  To  pay 
nala  and  ptoflta  to  teatator'a  wife,  until  hia  eldeat  aon  attaina  twentjTHme,  if  ahe  ao  long  continuea 
Ua  widow,  aha  thereout  maiirtaining  hia  family.    On  eldeat  aon  attaining  twentj-one,  truateee  to 

▼oL.  n.  e 
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«lIowhim  80OL  per  umDm  out  of  the  rents  and  proflti,  and  the  rarplntf  to  he  paid  to  teetitor's  wijCe, 
until  some  other  of  his  ehildren,  being  sons,  attain  twenty-one,  or  being  aaoghters,  attain  that 
age  or  many,  each  of  whom  are  then  to  reoeif  e  an  annaity  of  100/.,  payable  oat  of  the  rents  and 
profits,  and  the  sorplus  to  be  naid  to  the  wife,  prorided  she  so  long  oontinnes  a  widow.  In  case 
of  death  or  fntnre  marriage  of  the  wife,  sorplos  rents,  &c,  to  aoonmolate  at  oompoand  interest. 
On  youngest  child,  being  a  son,  attaining  twenty-one,  or,  being  a  daughter,  attaimnff  that  age  or 
marriage,  trustees  by  sale  or  mortgage  to  raiie  2,5001.  for  eaeh  of  the  younger  children,  with 
interest  at  4/.  per  cent  in  the  meantime.  Wife  to  reoeiye  an  annuity  of  250L  during  her 
widowhood,  payable  quarterly,  and  chargeable  as  aforesaid,  upon  trust  for  testator's  eldest  son 
aDsoiuteiy   ••  ••  ••  ••  ••  ••  ••  ••  ••  ••     too 

28.  Will,  derising  all  testator's  freehold  estates  to  uses  for  the  benefit  of  his  three  natural  children,  as 

tenants  in  common  in  fee,  on  their  attaining  twenty-one,  with  cross  remainder  in  case  any  of 
them  shall  die  in  testator^s  lifetime,  or  under  age ;  also  proyisions  for  maintenance  and  adyance- 
ment  out  of  the  yearly  incomoi  with  directions  to  invest  the  surplus  upon  trusts  for  accumulation. 
Also  bequests  of  legacies  of  nineteen  guineas  to  each  of  the  children.  The  testator  bequeaths  all 
his  leasehold  estates  and  personal  property  upon  trust  for  the  separate  use  of  his  le^timate  daughter 
for  life,  with  power  of  appointment  amongst  her  children,  and  in  de&ult  of  appomtment,  amongst 
all  her  children  in  equal  shares  ••  .•  ••  ••  ••  ••  ..    796 

29.  Short  form  of  a  will  br  which  testator,  a  widower,  who  has  been  twice  married,  bequeaths  pecuniary 

legacies  to  a  son  ana  daughter  of  a  former  marriage,  and  the  residue  of  his  property,  consisting 
wholly  of  personal  estate,  upon  trust  for  his  four  cnildren  by  his  second  marriage,  in  equal  shares, 
which  are  to  be  paid  or  transfemd  to  them  on  their  attaining  their  respectiye  ages  of  twenty-one 
Tears,  with  pronsions  for  surriTorship  and  accruer ;  with  <urections  also  for  the  iuTcstment  of 
trust-money,  and  that  the  income  shall  be  appUed  towards  the  maintenance  and  education  of  the 
children  during  their  respectiTe  minorities.  Also  power  to  adyance  any  portion  of  the  children's 
shares,  not  exceeding  two-thirds,  towards  their  placing  out  in  life.  Directions  that  testator's 
sister  shall  have  the  superintendence  of  his  four  yoanger  children  during  their  respectiye 
minorities.  With  power  to  adjust  claims,  compromise  debts,  refer  to  arbitration,  &c  •  •  .  •    804 

90.  WHl,  giying  freehold  and  leasehold  estates  to  trustees,  upon  trust  to  conyert  into  money  all  personal 
estate,  excepting  chattels  real,  or  securities  thereinafter  antborized  to  be  made.  Trusts  for 
inyestment,  with  power  to  invest  in  railway  or  canal  shares  or  debentures,  turnpike  tolls  or  any 
other  personal  securities  the  trustees  may  thinh  fit,  with  usual  powers  for  yarying^  securities. 
Trustees  to  pay  rents  of  real  estate  and  income  of  trust  moneys  to  testator's  wife  during  widow- 
hood, to  be  applied  by  her  in  the  maintenance  and  education  of  his  children.  After  her  decease 
or  fnture  mamage,  upon  trust  for  children,  shares  of  sons  to  become  yested  at  twenty-one,  and  of 
daughters,  at  twenty»one  or  marriage.  Issue  of  a  child  djring  without  acquiring  a  yested  interest 
to  M  substituted  in  the  parent's  place.  Proyisions  for  maintenance  and  powers  of  adyancement 
Also,  declaration  that  legacies  to  children  are  not  to  be  adeemed  by  any  adyancement  made  by 
testator  to  them  in  his  lifetime.  Powers  to  make  partition,  and  also  of  sale  or  exchange^  Trustees 
to  inyest  moneys  arising  from  sale  or  equality  of  exchange  or  partition,  either  upon  similar  inyest- 
ments,  as  are  before  mentioned,  or  in  the  purchase  of  lands,  and  to  stand  possessed  thereof  upon 
the  same  trusts  as  before  declared.  Also,  power  to  make  partition  amongst  deyisees.  To  grant 
leases,  effect  renewals,  and  appointment  of  wife  to  tiie  gnudianship,  jointly  with  executors,  daring 
her  widowhood.  Power  for  trustees  to  determine  questions  relatiye  to  the  construction  of  the 
will,  and  legatees  refusing  to  abide  by  their  decision  to  forfeit  all  claim  under  it         •  •  •  •    807 

31.  Short  form  of  will  to  the  same  effect  as  in  last  precedent       ••  ••  ••  ••  ••    816 

32.  Short  form  of  a  will,  by  which  a  testator  directs  his  property,  consistinff  wholly  of  personal  estate,  to 

be  divided  into  five  equal  parts,  one-fifth  to  be  paid  to  his  ddest  child,  a  son,  immediately,  and 
the  other  four-fifths  upon  trust  for  his  two  younger  children,  to  be  paid  to  them  on  their  attaining 
twenty-one,  the  interest  in  the  meantime  to  be  applied  towards  their  maintenance,  with  power  to 
change  trustees  ••  .•  ••  ••  ..  •.  ••  ••  ••    819 

33.  Will,  derising  three  estates,  which  have  been  all  included  in  one  mortgage,  to  three  deyisees  in  fee, 

wno  are  to  pay  off  the  mortgage  debt  in  the  proportions  charged  upon  tiie  respectire  estates^  with 
a  condition  for  avoiding  the  derise  of  dny  devisee  who  shall  fail  to  contribute  his  proportion  in 
discharge  of  the  mortgage  debt,  and  devise  of  the  forfeited  premises  to  trustees  upon  trust  for 
salci  the  purchase-moneys  to  be  paid  in  liquidation  of  the  mortgage  debt,  and  the  surplus  (if  any) 
to  sink  into  the  general  residuary  personal  estate .  •  ..  ••  ••  ••  ..    821 

34.  Will,  devising  copyhold  premises  in  fee,  subject  to  a  mortgage  thereon.  Also  of  a  leasehold  messuage  » 

and  of  a  fire  and  a  life  policy  of  insurance.  Also  bequest  of  a  policy  of  assurance  for  1,000/.  on 
testator's  own  life.  Also  of  twenty  volumes  of  books  out  of  the  testator's  library,  witii  the  power 
of  selection.  Beanest  of  the  residue  of  librair  to  another  legatee.  Also  of  plate  amongst  several 
legatees.    Oeneral  reaidue  to  go  to  executors  for  their  own  benefit  ••  ••  ••  ••    825 

35.  Appointment  by  testatrix  (a  widow)  under  a  power  contained  in  her  marriage  settlement,  of  freehold 

property  to  her  eldest  son  in  fee,  and  of  copyhold  and  leasehold  estates,  upon  trust  for  her  four 
younger  children  absolutely  as  tenants  in  common,  with  cross  limitations  in  case  either  of  them 
should  die  in  testator's  lifetime,  or  under  the  age  of  twenty-one  years,  without  leaving  issue    . .    829 


COiniCNTS.  XV 

Ko.  PAOB 

)&  Win,  deriring  red  propertj  to  deruee  tot  life,  with  remainder  to  tnuteee  to  {yreime  oontingent 
renudnden,  aod  witn  power  for  devisee  to  appoint  the  property  amongst  his  children  or  more  . 
remote  iesne;  in  defiiult  of  appointment,  amongst  all  his  childnm  equally,  with  cross  limitations 
to  the  sorvivors  in  case  of  the  death  of  any  of  the  children  nnder  twenty-one.  Prorisions  for 
maintenance.  Directions  that  unapplied  surplus  shall  he  inyested  to  accumulate,  and  to  he  applied 
either  for  the  heneflt  of  children  during  tiieir  minority,  or  paid  orer  to  them  on  their  coming  of 
age.  In  case  devisee  for  life  shall  leave  no  children  who  shall  survive  testator  and  attain  twentv- 
one,  then  ultimate  limitation  to  the  testator's  right  heirs.  Also,  power  to  grant  leases  at  rack- 
j  rent  882 

^.  Bequest  of  one-third  of  residuary  estate  to  which  testator  is  entitied  under  the  will  of  a  deceased 
uncle,  noon  trust  for  the  separate  use  of  a  sister  of  testator  for  life  for  her  separate  use,  with 
power  of  appointment  in  favour  of  her  children ;  and  in  defiault  of  appointment,  upon  trust  for 
her  children  ahsolutelv,  and  in  case  of  no  children  to  go  to  testator's  hrother  ahsolntely.  Proviso 
for  determinins  sisters  interest  in  case  she  shall  marry  a  particular  person.  Devise  of  premises 
which  testator  holds  as  mortgagee  in  possession  in  fee,  and  also  of  the  mortgage  money  to  his 
brother,  subject  to  the  subnsting  equity  of  redemption.  Bequest  of  a  bond  debt  'for  760/.  due 
from  testator's  brother-in-law  to  the  wife.  Power  for  trustee  to  defer  calling  in  debts  owing  to 
testator  from  his  brother-in-law.  Bequest  of  residue  between  testator's  brother  and  sister  in 
equalshares  ..  •.  ..  ..  ••  ..  ..  ••  ••    887 

3S.  Will  of  a  brewer,  by  which  he  bequeaths  his  share  (one  moiety)  in  the  business  and  stock  in  trade 
to  his  son,  and  appoints  him  as  nis  successor  in  the  partnership  firm,  and  his  special  executor  as 
to  the  business  ••  ••  ••  ••  ••  ••  ••  ••  ■•    844 

9.  Will  of  an  attorney,  in  which  he  bequeaths  his  share  (one  moiety)  of  the  business  to  his  son,  and 
appoints  him  as  his  successor  in  the  partnership  firm,  with  power  to  a4iQst  all  partnership  matters 
without  the  interference  of  the  executors  ..  ..  ••  ••  ..  ••    846 

40L  Concise  fonns  of  various  kinds  of  conditions  adapted  to  bequests  of  real  and  personal  estate         .  •    848 

4L  Concue  forms  of  various  kinds  of  powers  adapted  to  settiements  of  real  estate    •  •  .  •  •  •    862 

42.  Will,  limiting  legal  estates  to  each  of  testator^s  sons  suooessiyely  for  life,  with  legal  remainders  to 

their  first  and  other  sons  in  tail  general,  with  remainder  to  trustees  daring  the  life  of  each  of 

testator's  daughters  successively,  upon  trust  for  her  separate  use,  with  legal  remainders  to  the 

\  first  and  other  sons  of  daught^  in  tail  general,  with  the  ultimate  remainder  to  testator's  own 

f  right  heirs  ••  ••  ••  ••  ••  ••  ••  ••  ••    879 

!  iSi  Will,  creating  a  rent-charge  for  testator's  widow  for  life,  and  limiting  a  term  of  1,000  years  for 
raising  portions  for  younger  children.  Also,  derisees  to  uses  in  strict  settlement,  embracing 
the  whole  line  of  testators  descendants.  Appointaient  of  three  persons  as  protectors  of  the 
settlement.  Power  to  raise  portions  for  younger  children,  and  also  yearly  sums  for  their  main- 
tenanee  and  education,  with  provisions  for  survivorship  and  accruer.  Power  of  advancement  of 
younger  children,  and  proviso  for  cesser  of  term  •  •  •  •  • .  •  •  •  •    882 

44.  Short  form  containing  limitations  to  the  same  effect  as  those  in  the  foregoing  precedent  •  •  •  •    906 
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At  paf^  291»   oppo^te  the   jurat,  for  "Name  of  Commianonar/^  read  "Name  of 
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MODERN  CONVEYANCING. 


Part  V. 

MORTGAGES,  BILLS  OF  SALE,  BONDS,  WARRANTS 
OF  AHORNEY,  REDEEMABLE  ANNUITIES,  AND 
OTHER  ASSURANCES  FOR  SECURING  THE  RE- 
PAYMENT OF  A  DEFINITE  AND  CERTAIN  SUM 
OF  MONEY. 


Section  I. 


EQUITABLE  MORTGAGE  SECURITIES. 


Ko.  L — AgBXIMEHT  fob  THB  MoBTGAQB  of  a  FbeXHOLD  £8TATS. 

No.  IL  —  Equitabub   Mobtoagb  bt  thb  deposit  of  Titlb  Dbeds,  with 

AOBBBMBHT  TO  BXBCUTB  A  LEGAL  MoBTGAGB  WBEH  CALLED  UPOK. 

No.  in. — Equitablb  Mobtoagb  bt  the  dbposit  of  Title  Deeds,  wtth 
Pbotiso  that  upob  Mobtgagob's  completing  ckbtain  Buildings  then 
IN  cocbse  of  Ebection  on  a  pobtion  of  thb  Pbemises,  the  Mobtgageb 

WILL  DELIYBB  DP  THB  TlTLE  DbEDS  BEJJiTING  TO  THE  OTHEB  POBTIONS  OF 
TBB  PbOFBBTT. 

vol*  II.  B 


i 
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No.  IV. — ^Mbmobandum  madb  bt  a  WmrESS  on  ▲  deposit  of  TnxE  Dsbdb 

TO  SECURE  ▲  Sum  then  ADYAKCED,  AlfD  AliSO  FUTUBE  AbVAKCBS. 

No.  y. — ^Memorandum,  in  which  a  Depositor  ackhowuedges  that  hs  has 

DEPOSITED  his  DeEDS,  AND  UNDERTAKES  TO   EXECUTE  A  MORTGAGE    UPON 
REQUEST. 

No.  yi. — ^Memorandum  made  bt  a  Witness  oh  a  deposit  of  Raii«wat 
Shares  to  secure  a  present  Adyance,  a  pre-existing  Debt,   ahd 

FUTURE  AdYANCES. 

No.  yil. — ^Notice  to  the  Secretart  op  a  Railway  Company  of  an  kqjuit^ 
ABLE   Mortgage   bt  a  deposit  of  the  Share  Cbbtificatbs,  and 

DIRECTING  A  TRANSFER. 


MODERN  CONVEYANCING. 


No.  I. 


AGREEMENT  FOR  THE  MORTGAGE  OF  A  FREEHOLD  ESTATE,  (a) 


1.  Ntmea  of  cootractiDfir  parties. 

2.  Agreement  to  mortgage. 

3.  Terms  upon  which  the  mortgage 

is  to  be  made. 

4.  All   costs    to    be    borne   by  the 

mortgagor. 

5.  Abstract    to     be    prepared,    and 

title  perfected  hj,  mortgagor's 
solicitor. 

6.  Mortgagee's  solicitor   to    prepare 

the  mortgage  deed. 

7.  Mortgage  deed  to  contain  proviso 

for  redemption. 

8.  Interest  to  be  reserved  at  5^.  per 

cent.,  but  to  be  reduced  from 
52.  to  4/.  per  cent/  upon 
punctual  payment. 

9'  Mortgagee  to  have  power  of  sale. 

10.  Power  of  sale  not  to  afiPect  mort- 

gagee's right  to  foreclosure. 

11.  Mortgagor    to    enter   into    usual 

oovenanta. 

12.  Mortgage  deed  to  contain  covenant 

for  quiet  enjoyment  until  default. 

13.  Clause  for  annulling  agreement. 


Additional  Clauses, 

A.  lliat  mortgagee  will  produce  title 

deeds  upon  any  future  sale  or 
contract  for  the  mortgage  of  the 
premises. 

B.  Clause  directing  that  principal  shall 

not  be  called  in  for  a  stated 
period. 

C.  Clause  stipulating  that  the  principal 

shall  not  be  called  in  until  a  cer- 
tain specified  time,  and  that  the 
interest  shall  be  paid  half-yearly. 

D.  Clause  stipulating  that  if  interest 

is  punctually  paid,  principal  shall 
not  be  called  in  until  a  certain 
fixed  period. 

E.  Power  to  distrain  for  interest. 

F.  Clause  stipulating  that  mortgagor 

shall  be  empowered  to  redeem  in 
parcels. 

G.  Parties  bind  themselves  in  a  cer- 

tain sum  by  way  of  liquidated 
damages. 

H.  Clause  empowering  mortgagor  to 
grant  leases. 

I.    Clause   empowering  mortgagee  to 
grant  leases. 

K.  Clause  to  empower  mortgagee  to 
appoint  receivers. 


1.  ARTICLES  OP  AGREEMENT  made  and  entered  into  Nami.  of 
this  day  of  18 


Between  {mortgagor)  of,  &c.,  for  parties. 


(s)  It  is  not  the  usual  practice  to  enter  into  written  mortgage  agreements.  As  to  propriety 
"nM  ad  valorem  duty  which  is  made  to  attach  upon  every  such  agreement  may  of  entering 

B    2 
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No.  L       himself,  his  heirs,  executors  and  administrators^  of  the  one  part, 
Formcjf      and  {mortgagees)  of^  &c.,  for  himself,  his  heirs^  executors   and 
^r^artooM    administrators,  of  the  other  part. 

of  a 
FreekoidEitaie    

into  written  aocount  in  some  measure  for  this,  as  intended  mortgagors  are  unwilling  to  incur 
agreemeDts  for  SO  heavy  an  expense  upon  a  mere  agreement,  which,  after  all,  they  may  be 
mortgageB.  unable  to  enforce  for  want  of  a  marketable  title.  Still,  as  the  ad  valorem  duty 
is  only  once  payable,  and  as  a  1/.  15f.  stamp,  with  a  progressive  duty  of  1/.  10*. 
will  be  sufficient  to  cover  the  actual  mortgage  afterwards  made,  it  may  often  be 
more  prudent,  where  mortgagors  are  certain  they  can  confer  an  unimpeachable 
title,  to  incur  the  additional  expenses  incidental  to  a  regular  agreement,  which 
they  may  compel  the  lender  to  perform  specifically,  than  to  let  the  matter 
rest  simply  upon  parol,  and  thus  enable  the  latter  to  be  off  his  bargain 
whenever  he  pleases;  for  it  has  not  unfrequently  happened  that  whilst  the 
investigations  of  title  and  other  preliminary  matters  have  been  going  on,  an  in- 
tended mortgagee  has  thought  proper  to  change  his  mind,  and  decline  going 
any  further  in  the  transaction.  In  consequence  of  this  unfair  course  of  pro- 
ceeding, an  intended  mortgagor  has  been  disabled  from  meeting  engagements 
he  had  made  on  the  faith  of  having  the  mortgage  complete  at  the  appointed 
time,  which  must  ever  be  attended  with  inconvenience,  and  in  too  many 
instances  has  produced  actual  ruin :  (1  Hughes  Pract.  Mort.  46.) 
Propriety  of  lliere  .are  also  many  other  stipulations  which  it  may  be  advisable  to  insert, 

baring  terms      instead  of  letting  these  matters  rest  simply  upon  parol,  which  afterwards  may  be 
npon  which        either  disputed,  forgotten,  or  misunderstooa.     Under  any  circumstances  there 
mortgage  is        ought  to  be  some  memorandum  as  to  the  terms  upon  which  the  mortgage 
made  committed  jg  ^q  [^  made.     Mortgages,  at  the  present  day,  it  must  be  borne  in  mind,  are 
to  wnting.         ^^^  ^  ^g  considered  as  mere  transient  securities,  to  be  paid  off  at  the  end  of  a 
few  months,  but  rather  in  the  nature  of  an  investment,  which  on  the  one  hand 
is  to  furnish  an  income  to  the  mortgagee  until  he  may  require  repayment,  and 
on  the  other  to  supply  the  mortgagor  with  a  fund  to  answer  some  emergenejr, 
and  for  which  he  conveys  his  lands  in  the  nature  of  a  pledge  or  security.     If, 
therefore,  a  mortgagor  were  to  be  called  upon  to  pay  off  his  mortgage  within 
some  six  months  or  so  after  the  money  was  lent  him,  the  actual  costs  he  would 
thereby  incur  would  be  nearly,  if  not  quite  as  heavy  as  the  most  sordid  usurer 
would  strive  to  exact  for  a  similar  accommodation  upon  mere  personal  security. 
Where  any  It  not  unfrequently  happens  that  powers  of  leasing  are  intended  to  be  reserved 

special  powers  to  the  mortgagor,  or  conferred  upon  the  mortgagee ;  that  a  reduced  rate  of  in- 
are  to  be  con-  terest  is  to  be  reserved  on  punctual  payment  i  that  the  principal  is  to  be  paid  off 
ferred  by  the      }yy  instalments;  that  the  premises  may  be  redeemed  in  parcels;  that  the  mort- 

"T'^^rT  hi'  ^^*™  ^f^^  ^  "°*  ^  ^®  P*^^  ^^  before  a  certain  appointed  time  ;  that  the  mortgagee 
ahonid  be  ^nW  be  empowered  to  appoint  agents  and  receivers ;  and  many  other  matters 

latioM  to  Uia't  ^^^^^  ^^  °°*  incidental  to  the  interests  which  the  mortgagor  and  mortgagee 
effect.  ^^^  ^"  ^^®  property  in  their  respective  characters ;  in  all  of  which  cases  it  is 

better  that  express  written  stipulations  should  be  entered  into,  so  that  neither 
party  may  afterwards  have  any  pretext  for  saying  he  misunderstood  the  terms 
upon  which  the  mortgage  was  to  be  made. 
Inconvenience  A  difficulty,  and  a  very  considerable  one,  often  occurs  in  furnishing  evidence  of 
of  the  practice  title  to  mortgaged  property,  in  consequence  of  mortgagees  refusing,  as  they  have 
of  mortgagor  clearly  a  right  to  do,  either  to  permit  an  inspection  of  the  deeds,  or  to  furnish 
being  unable  to  ^^  abstract.  The  only  remedy  a  mortgagor  has,  in  a  case  of  this  kind,  is  to  pay 
compel  mort^  off  the  mortgage,  and  then  to  call  upon  the  mortgagee  to  deliver  up  the  deeds, 
duce^title^""  "^^  inconvenience  to  which  this  may  subject  a  mortgagor  is  too  obvious  for 
deeds.  comment.    The  reason  assigned  in  favour  of  the  mortgagee,  is,  that  by  showing 

the  deeds  he  might  disclose  the  weakness  of  his  estate ;  and  there  is  sound 
reason  in  this  where  the  title  is  in  any  way  defective ;  but  where  the  title  is  alto- 
gether unimpeachable,  there  can  be  no  possible  impropriety  in  the  mortgagee's 
undertaking  to  produce  the  title  deeds,  mid  supply  the  mortgagor  with  attracts 
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• 

2.  The  said  {mortgagor)^  in  consideration  of  •%OOOJL  sterling,  to       No.  i. 
be  lent  and  advanced  to  him  by  the  said  (nwrtgagee\  doth  hereby      Form  of 
agree  to  convey  to  the  said  (mortgagee)^  bis  heirs  and  assigns,    f^!^^ 
All  [Hebe  describe  parcels]  with  their  appurtenances:  To  hold      ^^ 

the  same  nnto  the  said  {mortgagee^  his  heirs  and  assigns,  in  man-        

ner  hereafter  mentioned      And  also  that  the  said  (mortgagor)  mori^^^ 
ihall,  within  the  space  of  one  calendar  month  from  the  day  of  the  To  deliver 
date  hereof,  make  and  deliver  unto  the  said  {mortgagee),  or  his  soli-  make  a  good 
citor,  an  abstract  of  title  of  the  said  premises^  and  deduce  a  good  ^^^ 
title  to  the  same :  And  further  that  the  said  (mortgagor)  and  all  other  promiMs  oo 
necessary  parties,  will,  on  the  day  of  ,  on  receiving  the  ^^^ey!^ 

8ud  sum  of  3,000JL  from  the  said  (mortgagee^  at  the  costs  of  the 
aud  (mortgagor),  his  heirs,  executors  or  administrators,  execute  a 
proper  conveyance  of  the  fee-simple  and  inheritance  of  the  said 
hereditaments  and  premises  unto  the  said  (mortgagee)  his  heirs 
and  assigns,  subject  to  the  proviso  for  redemption,  and  the  powers,' 
prorisoes,  declarations,  stipulations  and  agreements  hereinafter 
expressed.    In  consideration  whereof  the  said  (mortgagee)  doth  Mortgagee 
hereby  agree  with  the  said  (mortgagor)  to  advance  and  pay  the  HJ^oe  tbe 
and  sum  of  3,000/.  on  the  execution  of  such  conveyance  as  afore-  ™^^ 
said,  on  the  said  day  of 

3.  And   it   is   hereby  mutually  declared   and   agreed  Terms  npoD 

between  the  said  (mortgagor)  and  (mortgagee)—  J^°to  bi 

4  That  all  costs  incidental  to  this  mortgage  shall  be  borne  by  ah  oosts  to  be 
the  said  (mortgagor,)  mortgagor. 

5.  That  the  abstract  of  tide — the  getting  in  of  all  outstanding  ^1^^^^ 

in  cMe  he  should,  at  any  ftitoze  time,  be  disposed  to  sell,  or  eflfect  another 
OMrtgage  upon  ^e  property.    It  might  be  stated  briefly : — 

A.  **That  in  case  the  said  (morfyfl^for)  shaU  at  any  time  enter  ^**pj^ 
into  any  contract  or  agreement  for  the  sale  or  mortgage  of  the  title  deeda  upon 

^  ^  any  nitiire 

mortgaged  property,  the  said  (mortgagee)  will,  at  the  expense  of  oontiactfor 
tbe  said  (mortgagor),  supply  him  with  abstracts  of  the  titie  deeds,  mortgage  of  the 
ud  permit  the  intended  purchaser  or  mortgagee  to  compare  the  v^^"^'^ 
same  with  the  originals." 
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No.  I.  estates — the  preparation  of  all  statute  deeds  that  may  be  necessary 

Form  of  for  barring  entails — and  the  getting  in  of  all  incumbranceSy  and  all 

'nXi-  other  acts  and  aseurances  necessary  for  perfecting  the  title  of  the 

F^t^iAF  ^^  {moTtgajgorX  shall  be  made,  prepared^  and  conducted  bjr  the 

solicitor  of  the  said  {mortgagor,) 

title  perfected 
bj  mortgagor's 

solicitor.  g^  That  the  mortgage  deed  shall  be  prepared  by  the  solicitor  of 

soiWtofto  pi».  ^^  ^^  {mortgagee),  at  the  costs  of  the  said  {mortgagor),  and  that 
deed  ™*^'^*^*   the  same  shall  be  settled  and  approved  of  on  the  part  of  the  said 

{mortgagor)  and  {mortgagee),    by   their    respective    counsel   and 

solicitors. 

Mortgage  deed       7.  That  the  mortgage  deed  shall  contain  a  proviso  for  redemp- 

to  coDtain 

proviso  for        tiou,  ou  payment  by  the  said  {mortgagor)  of  principal  and  interest, 

redemptioD.         ^^  ^^^  ^^^  ^f  next  {b) 

Interest  to  be        g^  /^\  ^HAT  the  interest  shall  be  reserved  at  the  rate   of 

reserved  at  5i.  ^  ' 

per  cent.,  bat     5L  per  ccnt.  per  annum,  and  be  made  payable  half-yearly   on 

to  be  reduced  ^  ^  ^  ^  ^         ^ 

to  4/.  per  cent. J 

on  punctual 
pajment. 

(6)  If  the  principal  is  not  to  be  called  in  until  a  certain  stated  time,  substitute 
for  the  above  the  following  clause  : — 

cianse  directing  g,  «  That  the  Said  {mortgagor)  shall  not  be  called  upon  to  pay 
shall  not  be       ofF  his  Said  mortgage  for  the  term  of  years  from  the  date  of 

called  in  ^or  a      , ,  ,  j      j  »> 

stated  period,     the  mortgage  deea. 

Or, 

Clause  stipu-  G.  **  That  the  principal  shall  remain  on  the  security  of  the  said 
principal  sboii    mortgaged  premises  for  the  term  of  years  from  the  date  of  the 

T^i^'tr.  mortgage  deed.  That  the  interest  on  the  same  shall  be  paid  by 
time,'a^^h!it  *^^  ^qual  half-yearly  payments,  at  Lady-day  and  Michaelmas,  at 
interest  shall  the  rate  of  51.  per  cent.,  but  to  be  reduced  to  4/.  per  cent,  upon 
haif-jearij.  punctual  payment  at  the  appointed  times,  or  within  one  calendar 
month  next  thereafter,  in  respect  of  such  half-yearly  payment 
which  shall  be  so  punctually  paid  in  manner  aforesaid." 

(o)  If  it  is  intended  that  in  case  the  interest  is  punctually  paid,  principal  is 
not  to  be  called  in  for  a  certain  fixed  period,  substitute  for  clause  5— 

Clause  stipu.         D.  ^*  That  if  the  Said   {mortgagor)  shall  punctually  pay  the 
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the  day  of  and  the  day  of  daring  the  con-       No.  L 

tinmnce  of   the  mortgage  security;    but  such  interest  to  be      Form  (if 
reduced  from  5L  to  4i  per  cent  upon  punctual  payment  at  the  '^^jJ^JJ^m* 
ippointed  times,  or  within  one  calendar  month  next  thereafter.  (</)  _    .^^/^^ 

interest  half-yearly  at  the  respective  times  to  be  appointed  in  the  »nte«»t  w 

.  ,  ,       ,  1  /.  1        PttDCtoaUj  paid, 

mortgage  deed,  or  within  one  calendar  month  next  thereafter,  then  principal  shall 
the  said  {mortgagee)  will  forbear  to  call  in  the  principal,  or  to  at-  "ntii  a  certain 
tempt  to  foreclose  the  mortgage,  Of  to  exercise  the  power  of  sale  to  ^**^  P®'*^- 
be  contained  in  such  mortgage  deed,  for  the  term  of  seven  years, 
to  be  computed  from  the  day  of  the  date  thereof." 

■ 

If  the  mortgagee  is  to  be  empowered  to  diatrain  for  the  interest^  add — 

E.  "  That  a  power  to  distrain  for  the  interest  shall  be  given  to  duSn^for 
the  said  {mortgagee)  in  like  manner  as  in  cases  of  distress  for  rent  interest, 
upon  common  lease  or  demise." 

This  power  often  proves  useful  where  the  mort^(agor  is  permitted  to  remain 
intiie  ooCTipation  of  the  property,  as  it  enables  the  mortf<ageeto  levy  the  amount 
of  his  intmst  without  involving  himself  in  any  matters  of  account  relative  to 
the  surplus  rents  :  (Coote  Mort.  417*)      A  mortgagee  may,  however,  without 
any  reserved  power,  and  as  incidental  to  his  estate,  distrain  upon  a  tenant  in 
possession  under  a  demise  prior  to  the  mortgage,  after  having  given  notice  to 
the  tenant  to  pay  him  the  rents  (4  Ann.  c.  16,  ss.  9f  16;  Mossy,  Oallimore^ 
1  Doug.  279 ;  boe  v.  Boultery  1  Nev.  &  P.  650 ;  Waddelove  v.  Bamett,  2  N.  R. 
538;  S.  C.  2  Scott,  763) ;  the  notice  operating  as  an  attornment  at  common  law  As  to  mort- 
rdaling  hack  to  the  time  of  the  grant,  and  thus  taking  in  all  rents  due  firom  the  S^^*>  power 
tenant  at  the  time  of  such  notice,  and  not  actually  paid  over  to  the  mortgagor:  ^  <li«tram  on 
(Coote  Mort.  216.)    If,  however,  the  mortgagor  were  to  grant  a  lease  subse-  j^^Jli^ 
quenti^  to  the  mortgage,  although  the  mortgagee  may  eject  the  lessee  without  ^4^^*^^^^ 
any  pnor  notice,  yet  he  can  neither' distrain  upon  the  tenant,  nor  bring  an  action 
for  the  rent,  as  no  relationship  of  landlord  and  tenant  exists  between  them : 
{Rogers  v.  Humphreys,  5  Nev.  &  Man.  513;  4  Ad.  &  Ell.  313  ;  see  also  Par- 
imgiom  v.  Woodeodi,  5  Nev.  &  Man  672  ;  S.  C,  6  Ad.  &  £11.  690.)    Still,  not- 
withstanifing  a  mortgagee  is  unable  in  cases  of  this  kind  to  recover  the  reserved 
Ruts— 9«a  rents — ^yei,  if  he  has  a  power  conferred  upon  him  to  distrain  for  the 
interest,  that  power  will  operate  as  a  prior  charge  against  a  subsequent  lessee, 
who  may  be  fliBtnuned  upon  for  it  in  hke  manner  as  the  mortgagor  himself 
miffht  Iwve  been,  had  the  latter  still  continued  to  retain  the  possession: 
(1  Hoghes  Praot.  Mort.  75.) 

(<0  It  is  a  very  common  stipulation  that  if  the  interest  is  regularly  paid,  the  Pnctioal 
moitgagee  will  consent  to  take  a  lower  rate  of  interest.  To  effect  this,  the  proper  obeervations  od 
vty,  ss  in  the  clause  above,  is,  in  the  first  place  to  reserve  the  higher  rate  of  redaotion  of 
iatiKst;  and  then  to  provide  that  it  shall  be  reduced  on  punctual  payment ;  iatoro^t  on 
which,  if  made  accordingly,  equity  will  compel  the  mortgagee  to  accept.    But  a  P^c^ 
lugher  rate  of  interest  cannot  be  made  pavable  in  case  of  irregular  payment,  P*J°^^^ 
^^hns  a  lower  rate  of  interest  is  reservea  in  the  first  instance.    Therefore, 
aHhoogh  5/.  per  cent  interest  may  be  reduced  to  4/.,  upon  regular  payment, 
yet  Ah  per  cent,  cannot  be  increased  to  5/.  per  cent,  in  case  such  payments 
ihoiild  be  irregulariy  made :  {Joy  v.  Cox,  Preo.  Cha.  160;  Halifax  {Marquis  of) 
V.  Higyims^  2  Yem.  134 ;  HolUs  {Lady)  v.  Wyse,  ib,  289 ;   Strode  v.  Parker,  ib. 
316;  Bom^oms  y.  Ryboi,  3  Bur.  1734;  8tankope  v.  Masmare,  2  Eden,  197.) 
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No.r. 

Form  of 

Agrtemmtfir 

a  Morttfoge 

of  a 

FreeholdEHaU. 

Mortgagee  to 
have  a  power  of 
sale. 


9.  That  the  mortgage  deed  shall  contain  a  power  of  Bale  in  de- 
fault of  payment,  without  the  neceesitj  of  the  said  {mortffogee) 
giving  any  previous  notice  to  the  said  {mortgagor)  of  his  intention 
to  exercise  such  power 'of  sale ;  {e)  but  the  said  {mortgagee)  is  to 
enter  into  a  covenant  not  to  exercise  such  power  without  giving 


It  18  not,  however,  actually  necessary  that  an  agreement  for  reducing  the  rate  of 
interest  should  be  inserted  even  in  the  mortgage  deed,  for  it  may  be  included 
in  a  separate  and  distinct  instrument ;  and  it  has  even  been  held  that  a  mere 
oral  agreement  is  sufficient  for  that  purpose :  {Milton  y.  Edgwortk,  5  Bro.  P.  C. 
edit.  Fowl.  313;  1  Hughes  Pract.  Mort.  03,  64.) 

If  the  mortgagor  is  to  be  empowered  to  redeem  in  paioels,  insert  next — 

Glanae  atiim-        F.  «  That  the  Said  {mortgagor),  whether  before  or  after  default, 

^^.  BhaU  be  empowered  to  redeem  such  part  of  the  mortgaged  pre- 

to^eomm      mises  as  shall  be  contained  in  any  one  of  the  schedules  hereunder 

1""^^'  written  (a  similar  schedule  to  which  is  also  intended  to  be  annexed 

to  the  mortgage  deed),  on  payment  of  such  portion  of  the  principal 

sum  of  £  ,  and  interest  at  the  rate  of  £  per  cent,  per 

annum,  as  is  set  opposite  to  such  part  of  the  said  premises  in  such 

schedules  respectively.** 


Practical 
obeerratioDa. 


Obeerratioua 
upon  powers  of 
sale. 


The  above  power  is  often  of  considerable  importance  to  a  mortgagor,  as  it 
not  only  enables  him  to  disencumber  his  property  by  degrees,  but  also  to  make  an 
absolute  disposition  of  a  portion,  without  being  compelled  to  pay  off  the  whole 
mortgage  debt. 

(tf)  It  was  at  one  time  doubted  whether  a  mortgagee  could  have  effected  a  sala 
so  as  to  have  been  binding  on  the  equity  of  redemption  without  the  mort- 
gagor's concurrence  (see  1  Pow.  Mort  14  ;  Coote,  149 ;  1  Hughes  Pract.  Mort. 
67) ;  but  these  doubts  have  been  long  set  at  rest,  and  the  valdity  of  the  exer- 
cise of  powers  of  this  kind  is  now  so  firmly  established,  that  a  purchaser  under 
a  power  of  sale  in  a  mortgage,  cannot  even  insist  upon  the  mortgagor  being 
made  a  party  to  the  conveyance,  notwithstanding  there  is  an  express  covenant 
on  his  part  to  concur  in  the  sale :  {Clay  v.  Sharpen  18  Ves.  346  s  Corder  r. 
Morgan^  %b,  344.)  And  it  seems  that  if  a  purchaser  should  refuse  a  specific  per- 
formance without  such  concurrence,  it  would  be  decreed  against  him  with 
costs :  (Coote  Mort*  603.)  Another  oljection,  however,  has  been  made  to  an* 
nexing  a  power  of  sale  to.  a  mortgage  in  fee,  which  is,  that  the  legal  and  benefi- 
cial interests  are  transmissible  to  a  different  class  of  representatives  i  so  that  if 
the  mortffagor  should  die,  leaving  an  infant  heir,  the  latter  would  be  unable  to 
exercise  uie  power  of  sale ;  as  the  statutory  enactments  enabling  infant  mort- 
gagees to  convey  only  empowers  them  to  convey  the  dry  legal  estate ;  but  this 
difficulty  is  easily  surmounted  by  extending  the  power  of  sale  to  personal  repre- 
sentatives, who  may  sell  the  property,  and,  then  the  infant,  under  the  direction 
of  the  Court  of  Chancery,  may  convey  to  tiie  purchaser.  The  great  evil  attend- 
ing this  course  of  proceeding  is  the  expense  incurred  in  obtaining  the  authority 
of  the  court  for  the  infant's  conveyance,  which,  under  the  existing  state  of 
things,  there  is  no  possibility  of  avoiding. 


HODEBN  CONTETAKCINO.  9 

ax  calendar  months'  notice  thereof  to  the  aaid  {mortgagor) ;  (/)       Na  L 
but  snch  want  of  notice  is  not  to  affect  purchasers.  jcWm  of 

Agrtemenifir 
a  MortgagB 

10.  That  the  mortgage  deed  shall  also  contun  a  proviso,  that        of  a 

the  power  of  sale  therein  contained  shall  not  deprive  the  said        

{mortgagee)  of  his  right  of  entry  and  foreclosure,  {g)  not  to  a£l«ct 

mortgagee's 
right  of 

11.  That  the  said  {mortgagor)  shall  enter  into  the  usual  cove-  fowdomire. 
nants  for  payment  of  principal  and  interest ;  and  also  into  absolute  enter  bto^Qsoal 
covenants  for  title;   for  quiet  enjoyment;  freedom  from  incum- **^°"*^ 
brances ;  and  for  further  assurances.  (A) 

12.  That   the  mortgage  deed  shall  also  contun  a  covenant  ^<>rtgage  deed 

,  ,  .to  contain 

or  proviso  for  quiet  enjoyment   by  the  said  {mortgagor)  until  ooTenanti  for 

J   #•     1 .    /  *\  qniet  enjoyment 

default,  (t)  Jnta  JaiiL 


(/)  In  some  forma  of  powers  of  sale  it  is  provided  that  in  case  of  defknlt  in  As  to  notioe 
pajmeot  the  mortga^^ee  is  to  give  the  mortgagor  six  calendar  months*  previous  pravioos  to 
notioe  before  he  proceeds  to  exercise  the  power  of  sale  ;  but  the  better  mode  oxerdaing  power 
seems  to  be  to  empower  the  mortgagee  to  sell  without  any  previous  notice,  in  ^  ^^ 
order  to  prevent  any  questions  fiom  arising  as  to  the  previous  notioe  being  a 
condition  precedent  to  the  exercise  of  the  power;  and,  as  a  protection  to  the 
mortgagor,  the  mortgagee  should  covenant  not  to  exercise  tne  power  of  sale 
without  giving  the  mortgagee  due  notice  of  sale,  but  that  such  want  of  notioe  is 
sot  to  a&ct  purchasers. 

{g)  When  a  power  of  sale  is  conferred  upon  a  mortgagee,  it  is  also  the  usual 
ptmctice  to  insert  a  special  clause  that  this  power  shall  not  debar  him  of  his  right 
ol  ibfedoflure,  still  there  is  no  actual  necessity  for  the  insertion  of  this  clause, 
where  the  sale  is  to  be  effected  through  the  exercise  of  a  power,  and  not  in  the 
execution  of  a  trust.  But  in  the  latter  instance,  unless  the  foreclosure  clause  be 
inserted,  the  mortgagee  will  be  deprived  of  that  remedy.  The  ground  of  this 
distioction  is,  that  a  power  may  oe  exerdsed  or  not  at  the  discretion  of  the 
donee  of  the  power ;  but  a  trust  is  always  imperative,  and  leaves  a  trustee  no 
option  of  proceeding  in  any  other  course  than  that  pointed  out  by  the  terms  dl 
tbetmst:  (1  Hughes  Piact  Mort.  75.) 

(A)  A  mortgagor  always  covenants  absolutely  against  the  acts  of  all  mankind)  As  to  mcrtgage 
tod  not*  as  in  the  case  of  a  porohaseri  restricting  Uie  covenants  to  the  acts  of  the  terms. 
eoveoairtor,  bis  ancestors  or  testators. 

(f)  The  above  clause  will  constitnte  the  mortgagor  a  termor  until  de&ult  Proriso  that 
{PcweMtry  v.  Blacknum^  Gro.  Jac  659)i  so  that  if  he  dies  before  the  expiration  mortgagor  shall 
of  the  term,  it  will  become  transmissible  to  his  personal  representatives,  although  enjoy  until 
at  the  same  time  it  will  by  implication  become  attendant  on  the  inheritance.    In  dennlt. 
the  absence  of  any  agreement  as  to  the  period  of  possession,  if  the  mortgagor 
eontinnes  in  posseision,  he  will  until  default  become  tenant  at  will ;  but  after 
default  he  will  become  a  tenant  by  sufferance :  {Keeeh  v.  HcMy  1  Doug.  22.) 
£f en  before  defoult  the  mortgagor's  interest  would  be  converted  into  a  tenancy 
by  sufferance  by  the  death  of  either  of  the  parties,  or  by  a  transfer  of  the  mort- 
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No.  L  13.  That  if  the  sud  {mortgagor)  shall  not  deUver  an  abstract  of 

Form  of     hi8  title  to  the  said  {mortgagee)  or  hie  solicitor  before  the  expiration 

"^fS^^  of  one  calendar  month  from  the  date  hereof,  or  shall  not  deduce  a 

„    X?,.       ffood  and  marketable  title  to  the  said  hereditaments  and  premises 

on  or  before  the  day  of         ,  then  and  in  either  of  such  casess 

annoiiing  this  present  agreement  shall,  at  the  option  of  the  said  {mortgagee^ 
agreem«nt.  j^jg  j^^j^^  ^^  assigns,  be  utterly  void  to  all  intents  and  purposes 
whatsoever,  and  the  jurisdiction  of  equity  wholly  barred ;  it  being 
the  true  intent  and  meaning  of  the  parties  hereto,  that  in  the 
event  aforesaid,  a  specific  performance  of  this  agreement  shall  not 
be  enforced  against  the  said  (mortgagee)  by  any  court  of  equity, 
notwithstanding  any  rule,  if  such  rule  there  be,  that  time  shall  not 
be  made  any  part  of  the  essence  of  a  contract.  (A) 

In  witness,  &c. 


Time  may  be 
made  part  of 
the  eBsence  of 
the  ooDtraot 


gage  to  which  the  mortgagor  is  not  a  concurring  party :  (Smartle  y.  Williams^ 
1  Salk.  245.)  But  payment  of  interest  on  the  existing  mortgage  would  revive 
the  tenancy  at  will :  (Holland  v.  Hidtan,  Curth.  414 :  Partridge  v.  Bere^  6  B.  &  A. 
634 ;  Thunder  d.  Weaver  v.  Belcher^  449 ;  Wat.  Con.  by  Merrifield,  5,  a ; 
1  Hughes  Fract.  Mort.  77.) 

(k)  It  is  now  clearly  established  that  time  may  be  made  part  of  the  essence  of 
a  contract  {Berry  v.  Youngs  2  Esp.  N.  P.  C.  460,  n. ;  WUde  v.  Forte,  4  Taunt. 
344),  and  will  be  binding  as  well  m  equity  as  at  law  :  (Keen  v.  Stuckley,  Gilb. 
Eq.  Cas.  155  ;  Lhyd  v.  Collet,  4  Bro.  C.  C.  469  ;  Levy  v.  Lindo,  3  Mer.  81 ; 
Whitby  v.  Cottle.  1  Turn.  79  ;  Hudson  v.  Bertram,  3  Mad.  440 ;  Reynolds  v. 
Nelson,  6  ift.  18;  Boehm  v.  Wood,  1  Jac.  &  Walk.  419 ;  Hipwell  v.  Knight ^ 
I  You.  &  Coll.  401 ;  Pract.  415,  2nd  edit. ;  1  Hughes  Pract.  Sales,  105.^ 

As  a  bill  in  equity  will,  generally  speaking,  afford  but  a  tardy  and  inadequate 
remedy  to  a  mortgagor,  where  a  mortgagee  refuses  to  abide  by  his  agreement, 
the  following  clause  may  oftentimes  be  found  useful : — 

Parties  bind  G.  *^  Anb  for  the  due  performance  of  the  several  agreements 

certain  l^n^ij  herein  Contained  on  their  respective  parts,  each  of  them,  the  said 
l^d^^es.  P*rt^^  hereto,  bindeth  himself,  his  heirs,  executors  and  adminis- 
trators, unto  the  other  of  them,  his  executors,  administrators  and 
assigns,  in  the  sum  of  lOOL  by  way  of  liquidated  damages  for 
the  due  and  exact  performance  of  the  above  agreement,  and  not 
by  way  of  penalty.'* 


dated  (Unuiges. 


Practical 
soggestioos. 


In  penning  a  clause  like  the  above,  care  must  be  taken  to  make  the  sum 
payable  as  liquidated  damages,  and  not  by  way  of  penalty ;  because  in  the  latter 
instance  a  jury  might  assess  a  lesser  amount  than  the  penalty,  for,  in  the  case  of 
a  penalty,  the  degree  of  actual  injury 'sustained  is  the  proper  criterion  b^  which 
a  jury  snould  be  guided  in  assessing  the  damages  they  return  a  yerdict  for : 
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Smith  V.  DickensoTi^  2  Bos.  &  P.  630 ;  Barton  v.  Olover,  Holt  N.  P.  C.  43  j  Lowe      /orm  of 
Piers^  4  Ban*.  2229  ;   Crisdee  v.  BouUon^  3  Car.  &  P.  240.)     But  if  a  certain  Agreemmtfor 
sum  is  stipulated  to  be  paid  as  liquidated  damages,  there  the  precise  sum  to  be     o  Mortgage 
paid  is  in  evidence  before  them,  and  upon  such  evidence  the  jury  are  bound  to         i/^%, 
assess  the  damages,  without  any  regard  as  to  the  actual  degree  of  damage  the  "reehouiEttate, 
plaintifT  has  sustained  by  breach  of  the  contract:  (1  Hughes  on  Sales,  104.) 
It  most  also  be  kept  in  mind,  that  the  pa}nnent  of  a  sum  of  money,  either  by 
way  of  penalty,  or  of  liquidated  damages,  does  not  release  the  parties  from  the 
peorformance  of  the  agreement ;  but  they  must  perform  it  notwithstanding,  and 
haTe  not  an  option  to  pay  the  penalty,  and  so  get  clear  of  their  engagements : 
(2  Mad«  Pr.  44, 2nd  edit. ;  1  Hughes  on  Sales,  l04,  2nd  edit. ;  Hobson  v.  Trevor^ 
2  P.  Wms.  183;   Chrut's  Hospital  v.  Pugh,  D.  P.  March  20,  1727,  referred  to 
in  2  Mad.   Pr.  44,  2nd  edit. ;  Howard  v.  Hopkins^  2  Atk.  371 ;  Chilliner  v. 
%  2  Vc6.  528  ;  Mograve  v.  Archbold,  1  Dowl.  107.) 


If  the  mortgagor  is  to  have  a  leasing  power,  insert — 

H.  "  That  the  said  {inortgagor)  shall  be  empowered  to  grant  cianse  em- 
lenses  in  possession  of  the  mortgaged  premises  at  rack-rent  for  any  mortgagor  to 
term  not  exceeding  fourteen  years ;  but  in  such  case  he  is  to  cove-  *^*"*  ^****' 
nant  not  to  grant  such  leases  without  communicating  the  terms  of 
such  letting  in  writing  to  the  said  {mortgagee)^  within  seven  days 
next  after  the  same  shall  be  made ;  and  also  that  such  lease  or 
leases  shall  contiun  a  proviso  for  re-entry  for  nonpayment  of  the 
rent  thereby  reserved ;  and  that  the  lessee  or  lessee  shall  not  be 
made  dispunishable  for  waste." 

In  some  leasing  powers  secured  to  mortgagors,  it  is  stipulated  that  the  terms  Practical 
of  the  letting  sh^T  be  communicated  in  writmg  to  the  mortgagee  within  a  cer-  obeerTations 
tain  number  of  days  after  the  same  shall  be  made ;  but  as  this  may  possibly  relating  to 
raise  a  question  as  to  the  valid  exercise  of  the  power,  if  the  lease  were  to  be  l^^ins  powers 
granted  without  such  notice,  or  the  lessee  might  be  put  to  proof  of  the  notice,  '^^^^^^^i  ^ 
ihe  better  plan  seems  to  be,  instead  of  this  proviso,  to  insert  a  stipulation  in  "^<>i^S>S<'>^* 
the  above  ctanse,  that  the  mortgagor  will  not  exercise  his  leasing  power  withont 
nving  the  mortgagee  due  notice  oif  it ;  but  at  the  same  time  stipulating  that  no 
lesKe  shall  be  prejudiced  thereby. 

A  mortgagee,  unless  in  pursuance  of  a  leasing  power  conferred  upon  him,  is  Mortgagee  is 
disabled  from  making  any  lease  that  will  be  binding  on  the  equity  of  redemp-  disabled  iroin 
tioo  :  {Hungerford  v.  Clayy  9  Mod.  1  ;   Cobb  v.  Carpenter^  6  Camp.  ]^.  F.  C.  13.)  grantiDg  leases, 
Id  case,  therefore,  the  mortgagee  is  to  have  a  leasing  power,  the  following  clause  unless  such 
alKrald  be  inserted :—  po'^or  is 

conferred  upon 
him. 

T.  *'  TlHJlT  the  said  {mortga*gee)y  whether  in  or  out  of  possession  cuase 
of  the  mortgaged  premises/  shall  be  empowered  to  grant  leases  in  ""^  T^  to 
possession  of  the  mortgaged  premises^  for  any  term  not  exceeding  &^^  \fMK^ 

jesTs,  at  rack-rent,  so  that  there  be  contained  in  every 
sach  lease  or  leases  a  proviso  for  re-entry  for  nonpayment  of  the 
rent  thereby  to  be  reserved,  and  so  that  the  lessee  or  lessees  be  not 
made  dispunishable  for  waste." 
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No.  I. 

Form  of 

AgrwiMiUjw 

a  Mortgage 

of  a 

FnekoldEstate. 

AppoiDtmeat 
of  noeirer. 

Glanse  to 
empower 
mortgagee 
to  appoint 
reotnvers* 


In  mortgageB  of  large  estates,  a  power  to  appoint  reodvers  is  sometimes 
given  to  the  mortgagee,  tor  the  purpose  of  enablinff  the  latter  to  obtain  the  rents 
and  profits  without  incurring  tne  responsibility  of  a  mortgagee  in  possession. 
The  appointment  is  usually  made  by  a  distinct  deed  from  the  mortgage,  in  order 
that  the  receiver  may  retam  it  in  his  custody^  but  it  may  be,  and  indeed  not  un- 
frequently  is,  inserted  in  the  mortgage  deed  itself.  The  following  clause  will  be 
adapted  to  an  agreement  for  that  purpose : — 

K.  *'  That  the  said  {mortgagee)  shall  be  empowered  to  appoint 
attorneys,  bailiffs,  agents  and  receivers  for  any  of  the  purposes 
connected  with  the  said  mortgage,  and  to  allow  them  adequate 
salaries  in  remuneration  for  their  services,  with  power  to  revoke 
such  appointments  whenever  he  may  think  proper." 
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Na  11. 


EQUITABLE  MORTGAGE  BY  THE  DEPOSIT  OF  TITLE  DEEDS 
WITH  AGREEMENT  TO  EXECUTE  A  LEGAL  MORTGAGE  WHEN 
CALLED  UPON,  (a) 


1.  Parties. 

2.  TeBtitam  reciting  deposit. 

3.  Agreement  to  execute  a  legal  mort- 

gage on  request. 


4.  Covenant  from  mortgagor  to  pay 

principal  and  interest  on  demand. 

5.  That   until    a   legal   mortgage   is 

executed,  mortgagor  will  stand 
seised  in  trust  for  mortgagee. 


1.   ARTICLES    OF    AGREEMENT   indented  and  nnide  Parties, 
this       day  of   ^    A.D.  185    ,  Between  {mortgagor\  of,  &c.,  of 
the  one  part,  and  {mortgagee)^  of,  &C.9  of  the  other  part  {b) 


(i)  An  eqnitmble  mortgage  by  the  deposit  of  title-deeds  may  be  created  by  How  an 
psrol,  as  wdl  as  by  a  written  agreement ;  but  the  latter  is  the  best  course  of  equitable 
proceeding,  as  it  not  only  affords  more  satisfactory  proof  of  the  transaction,  but  mortgage  may 
ilso  entities  the  depositaiy  to  his  costs  out  of  the  estate  of  the  depositor,  in  case  ^  <^reated. 
tbelsttcr  becomes  a  bankrupt,  which  he  would  not  be  entitled  to  where  the 
•Knement  was  by  mere  word  of  mouth,  which  becomes  an  important  matter 
vbere  the  depositor  is  a  person  amenable  to  the  bankrupt  laws :  ( Ex  parte 
BrigkiweU,  1  Swanst  3;   S.   C,   Buck,   148;  Ex  parte  Sikes^   Buck.  349; 
Ex  parte  TVeWf  3  Mad.  372;  Ex  parte  Robinson^  1  Dea.  &  Ch.  119;  Ex  parte 
Thorpe,  1  Mont.  &  Ayr.  441.) 

(b)  Where  an  agreement  accompanies  the  title  deeds,  it  must  be  stamped  as  Mortgage 
so  actual  mortgage,  as  the  General  Stamp  Act  (55  Geo.  3,  c.  184)  directs,  that  agreement  will 
ioj  egreement,  contract  or  bond,  accompanied  with  a  deposit  of  title-deeds  for  ^Qi<^  the 
nakioK*  a  mortgage,  &c.,  of  any  lands,  estate  or  property,  comprised  in  such  "^^^  »tamps  as 
title  deeds,  or  for  pledging  or  charging  them  as  a  security,  shall  Dear  the  same  ^J!^^ 
od  valartm  stamp  as  on  actual  mortgage.    But  if  an  actual  mortgage  be  after-  '"^^"'^S^S^ 
wds  made,  a  common  1/.  lbs.  deea  stamp  will  be  sufficient  to  cover  it  at 
vbstever  time  it  may  happen  to  be  executed  :  (2  Hughes  Pract.  Mort  176.) 
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CONCISE  PBECEDBNT8  IV 


No.  II. 

EquUable 

Mongagehy 

he  Deposit  of 

THh  Deeds, 

toWi  Agreement 
to  execute  a 

Legal  ifortffoffe, 

Testatam 
reciting  depont. 


2.  Witness,  that  the  said  {mortgagor)  hath  this  day  deposited 
with  the  said  (mortgagee)  the  title  deeds  and  >yriting8  specified  in 
the  schedule  hereunto  annexed,  and  relating  to  all  that  freehold 
estate  [Here  describe  parcels  shortly]  situate,  &c,  for  securing 
to  the  said  {mortgagee)  on  demand  the  sum  of  2,560^,  this  daj 
advanced  by  the  said  {mortgagee)  to  the  said  {mortgagor)^  with 
interest  for  the  same,  at  the  rate  of  5/.  for  every  100/.  by  the 
year,  (c) 


EqaiUble 
mortgage  by 
deposit  of  deeds 
would  formerly 
have  created  no 
lien  npon  tho 
lands. 


Rossell  V, 
Rassell. 


Equitable 
mortgage  by 
deposit  of  deeds 
good  again  the 
Crown,  when? 


(c)  It  was  formerly  considered  that  an  equitable  mortgage  by  deposit  of 
title  deeds  would  not  confer  a  lien  on  the  lands ;  all  that  the  courts  would  recof^ise 
in  securities  of  this  nature  was,  that  when  title  deeds  were  deposited  by  a 
party  as  a  security  for  money  advanced  by  him,  the  depositor  could  not  maintain 
trovier  against  him  at  law  for  their  recovery,  unless  he  paid  the  money  for  which 
they  were  pledged;  nor  obtain  relief  in  equity  except  upon  the  same  terms 
{Keys  V.  Williams,  3  You.  &  Coll.  6o) ;  and  although  the  pledgee  had  the  power 
of  retention  until  payment,  he  had  no  direct  power  over  the  estate  itself,  nor 
was  a  subsequent  purchaser,  even  with  notice,  in  any  manner  affected  bj  bis 
claim.  Thus  the  law  seems  to  have  stood  until  the  case  of  Russell  v.  Russell 
(1  Bro.  C.  C.  269),  which  came  before  Lord  Thurlow  some  time  in  the  year  1783. 

In  that  case  a  lease  was  pledged  with  the  plaintiff  by  a  person  who  afterwards 
became  a  bankrupt,  and  the  pledgee  filed  a  bill  for  a  sale.  The  case  was 
originally  heard  before  the  Lords  Commissioners  of  that  day.  The  plaintiffs 
claim  was  opposed  by  the  assiornees,  who  insisted  that  it  was  against  the  law  of 
the  land  ;  for  that  the  effect  of  allowing  it  would  be  to  charge  the  land,  without 
writing,  which  was  against  the  4th  section  of  the  Statute  of  Frauds.  Lord 
Loughborough,  however,  said,  that  the  delivery  of  the  lease  was  a  deliverf  of 
the  title  to  the  plaintiff  for  a  valuable  consideration ;  that  the  court  had  nothing 
to  do  hut  supply  the  legal  formalities ;  and  that  in  all  such  cases  the  contract 
was  not  to  be  performed,  but  was  executed ;  and  Ashurst,  Lord  Commissioner, 
having  observed  that  it  was  open  to  explanation  upon  what  terms  the  lease  was 
delivered^  an  issue  was  directed  to  try  whether  the  lease  was  deposited  as  a 
security  for  the  sum  advanced  by  the  plaintiff  to  the  bankrupt,  and  the  jury 
having  found  that  it  was,  on  the  case  afterwards  cominf<  before  Lord  Thurlow  on 
the  equity  reserved,  his  lordship  ordered  the  lease  to  be  sold,  and  the  plaintiff 
paid  bis  money.  From  this  and  other  cases  since  decided,  all  bearing  upon  the 
same  point,  it  appears  to  be  now  established,  that  a  deposit  of  title  deeds  by  a 
debtor  in  the  hands  of  a  creditor,  or  of  some  third  person  in  his  behalf,  although 
unaccompanied  by  any  written  memorandum,  or  even  by  A  verbal  communication, 
is  evidence  of  the  agreement  to  make  a  mortgage,  which  will  be  enforced  by  a 
court  of  equity,  against  a  depositor  and  all  claiming  under  him,  with  notice 
actual  or  constructive,  of  such  deposit  having  been  made :  (see  Feathersione  v. 
Fenwick,  1  Bro.  C.  C.  270;  Harford  v.  Carpenter,  ib,;  Ex  parte  IVetheraU, 
11  Ves.  398:  Ex  parte  Haigh,  ib.  403;  Ex  parte  Mountfort,  14  Ves.  606; 
Ex  parte  Kensington,  1  Ves.  &  Bea.  79 :  Ex  parte  Coombes,  1  Rose,  286 ; 
£x  parte  Hooper,  1  Mer.  7 ;  Casherd  v.  Ward,  6  Pri.  411;  Ex  parte  Martin, 
2  Mont.  &  Ayr;  see  also  12  L.  T.  357  :  Coote  Mort.  217f  225,  230,/2nd  edit. : 
Stor.  Eq.  Jur.  1020;  3  Dav.  Con.  157;  2  Hughes  Pract.  Mort.  161 ;  and  see 
also  Ex  parte  Wright,  19  Ves.  258;  Bozon  v.  Williams,  3  You.  &  Jerv.  150; 
Fector  v.  Philpotts,  12  Pri.  197.) 

An  equitable  mortf^age  effected  by  a  deposit  of  title  deeds,  will  be  good  even 
as  against  the  Crown,  provided  such  deposit  was  made  before  the  depositor 
became  a  debtor  to  the  Crown  by  record  or  specialty.  Nor  will  the  validity  of 
a  deposit  of  this  kind  be  affected  by  the  depositor  becoming  a  bankrupt  between 
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3.  In   CONSroERATiON  WBEBEOF,  the  Said  {mortgagor)  doth       No.  n. 
liereby  covenant,  agree  and  undertake,  whenever  thereunto  re-     Eqmitahie 

Mortgagtkjf 
ike  Deposit  o/^ 

TiUeDetdt, 
with  Ajfttemaa 
die  time  of  making  the  pledge  and  exeoating  an  actual  mortgage,  miless  the     to  exsouu  a 

deposit  was  voluntarily  made  to  secure  an  antecedent  debt,  and  so  dose  in  point  LegalMortgage. 

of  time  upon  the  act  of  bankruptcy,  as  to  constitute  a  fraudulent  preference ;         

bat  if  the  latter  could  be  proved,  then  it  seems  the  depositary  would  lose  his  CoveiuiDt  finom 
Ben,  aod  upon  petition  be  compelled  to  deliver  up  the  title  deeds :  (Ex  parte  mortgagor  to 
Afmtmortk,  3  Mont  &  Ayr.  451.)  W  principal 

In  order,  however,  to  constitute  an  equitable  mortgage,  it  is  essential  that  ^°^  lo^i^t  oa 
there  should  be  an  actual  delivery  of  the  deeds.    A  mere  verbal  agreement  to   ^'°* 
make  a  deposit  of  this  kind  has  been  holden  insufficient :  (Ex  parte  Combe,  re  f  ^  render 
BeewuL,  4  Mad.  269;  JSx  parte  Coming,  9  Ves.  117.)  mortgage  valid 

And  even  if  there  is  an  actual  deposit,  still  if  the  deeds  were  delivered  under  there  most  be 
WQgAk  cireomatances  as  to  raise  an  inference  that  they  were  not  left  with  a  view  an  actual 
of  fprmf^  the  depositary  a  lien  upon  them,  but  for  some  other  purpose,  such  delivery. 
Misery  will  not  create  an  equitable  mortgage  (Lucas  v.  Dorien,  lJ.fi.  Moore,  if  left  for  other 
29;  Bebell  v.  PkiUpotis,  7  L.  J.  Rep.  (N.  S.)  Ch.  237  ;  Mountfort  v.  Scott j  3  parpoees,  no 
Mad.  34;  Will.  £q.  Mort.  21.)    Still  the  oath  of  the  deoositor  is  not  sufficient  equitable  lien 
to  auppoii  the  inference  that  the  deposit  was  not  intended  as  a  security;  for  will  attach  npon 
wfaeie  it  appeared  that  certain  copies  of  court-roll  had  been  left  for  several  years  the  lands. 
with  a  firm  of  bankers  br  a  bankrupt  who  kept  a  running  account  there  during 
that  tiine,  and  two  of  the  derks  swore  to  the  fact  of  the  copies  having  been 
depoaifeed  as  a  security,  it  was  held  that  a  good  equitable  mortgage  was  created, 
ahbooffh  the  bankrupt  swore  positively  that  they  were  left  with  the  bankers 
fnr  safe  custody  only :   (Will.    £q.  Mort.  22 ;  Ex  parte  Barnes,  re  Str attorn, 
6  Jur.  655 ;  see  also  Hiern  v.  Mill^  13  Ves.  114.) 

Bat  notwithstanding  an  agreement  to  deposit,  without  an  actual  delivery,  will  ^zcepHon  to  the 
be  inauffident  to  create  an  equitable  mortgage,  still  the  rule  is  not  so  inflexible  ^^^  reepecting 
u  to  admit  of  no  exceptions ;  for  if  a  party  has  only  a  partial  interest  in  the  ^"P^^ 
property,  so  that  it  is  not  in  his  power  to  make  a  deposit  of  the  title-deeds,  a 
■woMyrandam  showing  his  intention  to  create  the  equitable  lien  will  suffice; 
(JBc  parte  Fwrley^  1  Mont.  D.  &  D.  683 ;  Mathews  v.  Partwright^  3  Atk.  347 ; 
Will.  Bq.  Mort.  25.)  ,  It  is  doubtful,  however,  whether  a  court  of  equity  would 
give  effect  to  a  securiW  of  this  kind,  where  it  would  tend  to  the  prejudice  of 
otiier  parties  interested  in  the  property ;  as,  for  example,  where  the  depositor 
has  only  an  interest  in  the  deeds  as  one  of  several  partners,  and  the  property 
Qomprised  in  such  deeds  belong  to  the  partnership  firm :  (Ex  parte  Broadbent, 
4  Dea.  &  Ch.  3.) 

A  eopyholder  may  effect  an  equitable  mortgage  by  a  deposit  of  his  copies  of  Copyholder. 
eomt-roU :   (Ex  parte  Barnes,  re  Stratton,  6  Jur.  655 ;  see  also  Ex  parte 
Wermer,  re  Cooke,  1  Rose,  286 ;  Winter  v.  Lord  Anson,  3  Russ.  483 ;  Wkitbread 
V.  Jordaasj  1  You.  k  Coll.  325 ;  Lewis  v.  John,  6.  Cooper,  1  Eq.  Ca.  8) ;  as 
may  alio  a  lessee  by  depositing  his  lease  {Doe  d,  Pitt  v.  Hogg,  4  Dow.  &  Ry.  Lessee. 
226),  and  this  notwithstanding  it  contains  a  covenant  not  to  assign  without 
fkause ;  as  may  also  the  owner  of  railway,  bridge  and  navigation,  shares  by  Holder  of 
the  deposit  of  the  share  certificates.    And  a  lien  ma^  be  created  upon  property  railway  shares. 
of  the  latter  kind,  without  any  deposit  of  the  certincates ;  provided  the  owner 
write  to  the  secretary  of  the  company,  and  direct  a  transfer  of  them. 

No  deposit  will  in  any  case  create  a  hen  beyond  the  estate  of  the  depositor  ^o  person  can 
in  tfie  property  to  which  the  deeds  relate.    If,  therefore,  a  tenant  for  life  deposit  ^^^  ^^^ 
the  title-deeds  of  the  inheritance,  his  life  estate  only  will  be  charged  ( ^ti/tam«  v.  ^o°^.  his 
MedUeot,  9  Fri.  495) ;  and  the  like  rule  holds,  where  a  husband  deposits  the  f^^^  *°  ^^ 
title  deeds  of  freehold  property,  which  he  only  holds  or  is  entitled  to  in  right 
of  his  wife,  which  will  only  be  binding  on  such  estate  as  he  takes  in  that  right : 
{Bates  T.  Dambg,  2  Atk.  207.)  ^        ^  ^. 

And  where  a  person  takes  no  estate  at  all,  he  can  create  no  lien  whatever,  no^tl^  can 
ii^  theKfiwe  deeds  are  delivered  to  a  person  for  a  particular  purpose,  and  not  create  no  lien. 
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No.  IL      qaested  by  the  siud  {fnartgagee\  and  at  the  cost  of  him  the  said 
EquUdbU     {mortgagor)^  his  heirs  or  assigns,  to  ezecate  a  good,  valid  and 

Mortgage  hff 

the  Depotk  of 

ptU  Deeds,     ' ^ ; 

with  Agreement 

to  exeaUe  a     hjr  way  of  lien,  and  i  fortiori,  if  he  obtains  them  saireptitiouslj,  a  deposit  by 
LegalMortgage,  him  to  a  third  party  will  create  no  lien  either  on  the  deeds,  or  on  the  lands  to 

which  they  relate,  and  the  rightful  owner  will  be  entitled  to  recover  them  without 

Mortgftgee  by     paying  any  portion  of  the  debt  for  which  they  were  deposited :  {Jackson  v, 
depositing  tide   ButUr,  2  Atk.  306;  Bell  y.  Taylor,  8  Sim.  216.)    But  although  a  party  taking 
deeds  can  only    ^q  interest  in  the  lands  can  create  no  lien  by  depositing  the  deeds,  the  deposit 
^T***   "\*®  creditor  may  do  so  by  delivering  them  over  as  a  security  to  a  third  party: 
hb  m«to«      (fVaUwyn  v.  Assignees  of  Shepherd,  4  Ves.  119 :  J5«  parte  Smith,  2  Dea.  &  Ch. 
debt  ^^^      271) ;  as  may  also  the  mortgagee  of  title  deeds  which  ne  holds  in  that  character : 
but  in  all  such  cases,  the  lien  is  only  binding  on  the  original  depositor  to  the 
amount  of  the  sum  for  which  he  originally  deposited  them,  and  tne  subsequent 
depositary  would  be  bound  to  deliver  up  the  deeds  upon  receiving  payment  of 
that  sum,  without  any  regard  to  the  amount  which  he  himself  may  have  paid 
upon  them :  (Ex  parte  Smith,  tup.:  see  also  Hobson  v.  MeUand,  2  Moo.  & 
Rob.  342.) 
Whether  it  is         Questions  have  frequently  arisen  as  to  whether  it  is  necessary  that  all  the 
eeaeDtiil  to^      title-deeds  should  be  deposited  in  order  to  create  an  equitable  mortgage;  and 
create  this  lien    in  JEx  parte  Weatherall  it  was  referred  to  as  an  undecided  point.    In  that  case 
^'  fl^^        ^^  title-deeds  related  only  to  a  moiety  of  the  estate,  but  as  there  was  an  agree- 
^^Id^'         ment  for  the  security  of  the  entirety,  Lord  Eldon  considered  that  the  point 
deoodt^  did  not  call  for  adiudicatton.     In  another  case  (Ex  parte  Pearse,  I  Buck.  525), 

^^  part  of  the  title-deeds  had  been  deposited  with  one  creditor,  and  part  with 

another;  and  the  question  was,  whether  these  two  creditors  were  to  be  con- 
sidered as  equitable  mortgagees  by  force  of  their  respective  deposits,  and  if 
they  were,  which  of  them  was  to  be  entitled  to  a  preference.  Lord  Eldon  was 
of  opinion  that  neither  the  one  nor  the  other  of  them  had  an  equitable 
mortgage.  The  facts  of  the  case  were  as  follows : — Price  being  indebted  to 
Pearse  in  420/.,  promised  to  him  a  security ;  and,  to  enable  him  to  prepare  a 
mortgage,  sent  him  all  the  title-deeds  belonging  to  a  certain  estate,  except  the 
immediate  conveyance  to  himself  in  fee,  which  he  retained,  and  afterwards 
deposited  with  Protheroe,  another  creditor,  as  a  securiW  for  a  debt  due  to 
Protheroe,  and  promised  to  send  him  the  other  title-deeds.  Lord  Eldon  con- 
sidered it  was  not  the  intention  of  the  one  that  he  should  have  a  mortgage 
until  an  actual  one  was  executed  to  him ;  and  that  the  other  was  not  to  have 
the  equitable  mortgage  till  he  got  possession  of  the  whole  of  the  deeds.  The 
ground  of  this  decision  therefore  seems  to  have  been,  that  the  intention  of  the 
parties  was  not  fulfilled,  and  that  consequently  there  was  no  complete  contract 
with  either.  This  distinction  seems  to  have  l)een  also  recognised  in  a  still  more 
recent  case:  {Ex  parte  Arkwright,  3  Mont.  D.  &  D.  129.)  There  it  appeared 
that  the  depositors,  who  had  become  bankrupt,  applied  to  the  depositees  for  a 
loan  of  15,000/.,  representing  that  they  were  entitled  to  certain  securities  of  the 
value  of  35,540/.,  which  they  offered  to  deposit  with  the  depositees  as  a  security^ 
and  also  to  give  their  joint  promissory  note  as  a  further  security.  The  pro- 
posals having  been  agreed  to,  the  bankrupt  sent  to  the  depositees  a  list  or 
schedule  of  the  several  securities,  purporting  to  be  a  4]st  of  twelve  parcels  of 
deeds,  relating  to  twelve  different  estates,  accompanied  by  a  letter  in  which  the 
bankrupts  stated  that  thev  had  enclosed  the  particulm  of  certain  deeds  of 
property  which  they  had  deposited  with  the  depositees  as  a  security  for  their 
note.  With  the  list,  the  bankrupts  also  deposited  the  key  of  a  Imz,  which  was 
stated  to  contain  the  several  securities,  and  on  the  receipt  of  this  list  and  the 
promissory  note,  the  15,000/.  were  advanced,  and  within  a  week  the  depositees 
received  die  box  containing  the  securities.  Upon  opening  the  box  it  was 
found  to  contain  twelve  separate  parcels  or  bundles,  numbered  so  as  to  corre- 
spond with  the  several  numbers  specified  in  the  list,  each  bundle  containing 
securities  and  documents  relating  to  the  several  subjects  mentioned  under  the 
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effifietoal  mortgage  in  feeH9linple  in  possession  of  the  said  estate.       No.  ii. 
for  securing  the  repayment  of  the  said  sum  of  2,560/.  and  interest     Egyitabh 
u aforesaid ;  such  mortgage  deed  to  contain  the  usual  powers  of  ^**^^Uof 
aile,  indemnity  to  purchasers,  and  other  clauses  incidental  to  an    Tj!^  ^^^^^ 
ordinary  mortgage  assurance,  as  the  said  {mortffogee),  his  executors,    to  execuu  a 

Legal  Mortgage, 

oompondinit  numben  in  the  list.  On  the  depositors  becoroinf;  bankrupt,  a 
peCitioo  was  presented  by  the  depositees,  prayin^r  the  usual  declaration  and 
direction,  as  in  the  case  of  an  equitable  mortf^age,  and  that  the  assij^nees  might 
be  ordered  to  deliv^er  to  the  petitioners  all  deeds  and  documents  in  their  pos- 
•eaion  relatinft  to  the  property  in  question.  It  appeared  in  evidence  that  the 
boodle  of  deeds  numbered  '.'  8  "  in  the  list  or  schedule  transmitted  from  the 
bsokrapt  to  the  petitioners,  only  included  one  deed  relatinj^  to  one  of  the 
ertstes,  which  was  an  old  paid-off  mortfi^e ;  and  that  at  the  time  of  the  deposit 
lU  the  other  deeds  relatin;^  to  that  property,  including  all  the  modern  (ieeds  and 
eoBfeyances  by  which  the  bankrupts  became  interested  in  the  estate,  were  in 
the  possession  of  the  bankrupt's  solicitors,  who  claimed  a  lien  on  ttiem  for  the 
ptyment  of  their  law  charges,  and  that  the  assignees  had,  after  the  bankruptcy, 
oMuoed  possession  of  such  deeds  by  satisfying  the  lien.  The  Chief  Judge 
(Sir  K.  Brace)  aaid  be  considered  the  letter  and  schedule  taken  together  to 
UKNuit  to  an  equitable  charge  on  the  property  in  question, 

Aod  in  another  case  {Ex  parte  Chippendale,  1  Dea.  67 ;  2  Mont.  &  Ayr.  299),  E^,|m^« 
vbere  it  appeared,  on  the  petition  of  an  e<juitable  mortgagee  for  the  usual  order  Chippendale, 
of  sale,  that  the  bankrupts  had  only  deposited  one  deed,  namely,  the  conveyance 
to  tkemselFes,  leaving  tne  rest  of  the  title-deeds  in  the  hands  of  their  solicitors, 
vho  had  no  lien  upon  them,  but  for  safe  custody  only,  the  court  said  that  this 
«u  not,  as  in  the  case  Ex  parte  Pearse  (above  alhided  to),  a  case  of  splitting 
the  deeds,  where  the  bankrupt  intended  to  give  two  securities  to  different 
oeditors,  and  that  the  whole  right  of  the  bankrupts  to  this  property  was  under 
the  conveyanoe  to  themselves,  under  nhich  they  derived  a  new  title,  and  which 
eoofcjanoe  was  actually  deposited  with  the  petitioners.  The  question  is, 
whether  what  was  done  in  the  case  is  not  evidence  of  an  agreement  on  the 
pBt  of  the  bankrupts  to  give  the  petitioners  a  mortgage  of  their  estate,  and 
there  is  nothing  here  to  counteract  the  evidence  of  the  intention  of  the  bank- 
npCi  to  do  so ;  an  intention  which  is  sufficiently  apparent  by  the  deposit  of  the 
pnseipsl  conveyance  with  the  petitioners.  l*he  retention  of  the  other  deeds  by 
^  loiicitors  must  be  considered  as  for  the  benefit  of  those  who  might  become 
^F^  or  equitably  interested  in  the  property. 

Wbeifaer  a  deposit  of  title  deeds  for  the  purpose  of  preparing  a  legal  mort-  Whether  a 
pge,  will  make   a  good    equitable  mortgage,   is   a  subject  upon   which   the  deposit  of  deeds 
uthorities  are  somewhat  contlicting.    In  He  Brande  (Pre.  Cha.  275) ;  in  Brizeck  for  the  pu^po^e 
▼.  UoMnert  (Mo.  2S4) ;  in  Ex  parte  Bulteel  (2  Cox,  243)  ;  and  in  Morris  v.  ^^  preparing  »  . 


^(Ontoii  (12  Vea.  192),  it  was  held  that  a  delivery  of  deeds,  in  order  that  a  ^«8**  mort^jtge 
■ortgase  ought  be  prepared  from  them,  should  not  create  an  eijuitable  mort-  '^"'  «J^*®  "" 
Pge.    Lord  Kenyon,  however,  in  Edge  v.  Worthington  (1  Cox.  121),  and  Lord  ^"»»'>*«  «'"»• 


Bdon  also,  m  Ex  parte  Bince  { 1  Rose,  374),  decided  directly  the  contrary.  In 
^  istter  case  lx>rd  £idon  said,  that  the  principle  of  equitable  mortgages  was, 
te  the  deposit  of  the  deeds  was  evidence  of  the  agreement,  but  if  they  were 
***|w«t€d  (or  the  express  purpose  of  preparing  the  security  of  a  lecal  mortgage, 
J>t  wss  stronger  than  an  implied  intention.  And  the  rule  laid  down  by  Lord 
**ii7^  and  L^rd  £ldon,  in  tne  cases  above  alluded  to,  has  been  supported  by 
■^  receot  dedsions  [Hockley  v.  Bantock^  I  Kuss.  141 ;  Keys  v.  Willicuns^ 
'  Joe.  Ic  Coll.  62);  so  that  whatever  opinions  might  formerly  have  been  enter- 
^^  it  seems  to  be  now  established,  that  a  deposit  of  deeds,  for  the  purpose 
^preparing  a  l^al  mortgage,  will  create  a  valid  ecjuitable  mortgage ;  and  Jihat 
"{^  lands  to  which  sueh  deeds  relate  will  thereby  m  equity  become  onerkted 
^  the  charge:  (see  2  Hughes  Pract.  Mort.  166.) 
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No.  II. 

EqmiabU 
Mortgage  by 

the  DepotU  of 
TiOeDoedt, 

with  AgreemttU 
to  execute  a 

LegalMortgc^e. 

Covenant  from 
mortgagor  to 
paj  principal 
and  interest 
on  demand. 


administrators  or  assigns,  or  his  or  their  counsel  in  the  law,  shall 
require. 

4.  And  further  the  said  {mortgagor)  doth  hereby  for  himselfy 
his  heirs,  executors  and  administrators,  covenant,  promise  and 
agree  with  and  to  the  said  [mortgagee)^  his  executors,  adminis- 
trators and  assigns,  that  he  the  said  {mortgagor)^  his  heirs, 
executors  or  administrators,  will  upon  the  request  of  the  said 
{mortgagee)^  his  executors,  administrators  or  assigns,  well  and 
truly  pay  or  cause  to  be  paid  unto  him  or  them  the  said  sum  of 
2,560/.,  together  with  interest  for  the  same  at  the  rate  of  5/.  for 
every  \QOL  by  the  year,  without  deduction  on  any  account  or  pre- 
tence  whatsoever. 


Thatnntila  5.   And  MOREOVER  that   Until  such   mortgage   assurance   as 

aexa^t^^^  aforesaid  shall  be  perfected  by  the  said  {mortgagor),  his  heirs  or 
8tM?**hIe7*^  assigns,  he  and  they  shall  and  will  stand  seised  and  be  pos- 
in  trust  for  sessed  of  and  interested  in  all  and  singular  the  hereditaments  and 
premises  comprised  in  the  said  title  deeds  and  writings,  upon 
TRUST  for  the  said  {mortgagee),  his  executors,  administrators 
and  assigns.  In  witness  whereof  the  said  parties  to  these  pre- 
sents their  hands  and  seals  (^  have  set  the  day  and  year  first 
above  written. 


mortgagee. 


Schedule. 


The  Schedule  to  which  the  above-written  articles 
REFER.  [Insert  here  the  title  deeds  and  evidences  of  title,  accord-- 
ing  to  their  respective  dates,!^ 


Practical 
obHervations. 


Equity  will 
not  deeree  a 
specific 
performance 
when  more  than 
the  legal  rate 
of  interest  is 
reserved. 


(<Q  As  an  ad  valorem  stamp  is  necessary  to  an  etjnitable  mortgage  of  this 
kind,  it  seems  advisable  to  have  it  under  seal,  by  which  means  it  wul  operate 
also  as  a  deed  of  covenant,  and  thus  enable  the  mortgagee  to  maintain  an  action 
at  law  for  the  recovery  of  principal  and  interest,  in  the  same  manner  as  if  an 
actual  conveyance  by  way  of  mortgage  had  been  executed. 

A  court  or  equity  will  not  decree  a  specific  performance  of  a  legal  mortgage 
of  landed  property  of  any  kind,  upon  a  verbal  agreement,  or  even  a  written 
memorandum  upon  a  deposit  of  title  deeds,  where  a  greater  amount  of  interest 
is  reserved  than  the  law  permits  upon  mortgages  of  property  of  a  like  nature. 
Hence,  where  a  party  had  lent  money  on  a  promissory  note  at  6/.  per  cent, 
interest,  and  deposited  deeds  as  a  collateral  security,  with  a  verbal  agreement  to 
execute  a  legal  mortgage,  the  court  refused  to  give  its  aid  to  create  such  mort- 
gage: (James  v.  Hice,  22  L.  T.  Rep.  p.  218.) 
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No.  III. 


EQUITABLE  MORTGAGE  BY  DEPOSIT  OF  TITLE  DEEDS,  WITH 
A  PROVISO  THAT  UPON  MORTGAGOR'S  COMPLETING  CERTAIN 
BUILDINGS  THEN  IN  COURSE  OF  ERECTION  ON  A  PORTION 
OF  THE  PREMISES,  MORTGAGEE  WILL  DELIVER  UP  THE 
TITLE  DEEDS  RELATING  TO  THE  OTHER  PART  OF  THE 
PROPERTY. 


I.  Parties. 

iTotahim. 

3.  Covenant  from  mortf^agor  to  exe- 

cute a   valid    mort^a^^e    upon 
request. 

4.  To  pay  prindpal  and  interest  upon 

demand. 

5.  That  until  a   valid    mortgage   iB 


executed,  mortgagor  will  stand 
seised  in  trust  for  mortgagee. 

6.  Proviso,  that  if  buildings  in  course 

of  erection  on  part  of  the  pre- 
mises are  completed  within  a 
specified  time,  mortgagee  will 
deliver  up  the  deeds  relating  to 
the  other  portion  of  the  property. 

7.  Covenant  from  mortgagee  for  the 

production  of  title  deeds. 


1.  ARTICLES    OF    AGREEMENT    indented  and  made^^rti*- 
thid       day  of         ,  A.  D.  185     ,  Between  {mortgayor)^  of,  &c., 

of  the  one  part,  and  {mortgagee)^  of,  &c.,  of  the  other  part. 

2.  Witness,  that  the  said  {mortgagor)  hath  this  day  deposited  Tesutam. 
with  the  said  (mortgagee)  the  title  deeds  and  writings  specified  and 

let  forth  in  the  first  and  second  schedules  hereunto  annexed, 
those  in  the  said  first  schedule  relating  to  all  that  freehold  estate 
[descbibe  parcels  shortly],  situate,  &c.,  and  the  title  deeds 
spedfied  and  set  forth  in  the  said  second  schedule,  relating  to  all 
that  other  freehold  estate  [describe  parcels  shortly],  situate,  &c, 
ail  which  said  title  deeds  and  writings  are  so  deposited  with  the 
aud  {mortgagee)  for  securing  to  him,  on  demand,  the  sum  of  500iL, 
this  day  advanced  by  the  said  {mortgagee)  to  the  said  {mortgagor), 

C  2 
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No.  III.      together  with  interest  for  the  same,  at  the  rate  of  5/.  for  every 
EfuUabh     lOOi  by  the  year. 

Moftgagt  hjf 
dtpotUof 

TiUe  Dtedt,       3.  In  CONSIDERATION  whereof  the  Said  {mortgagor)  doth  hereby 

CoTODADt  from  covenant^  agree  and  undertake,  whenever  thereunto  requested  by 

txecStea ?did  ^®  ®*^^  {mortgagee),  and  at  the  costs  of  him  the  said  {mortgcyor), 

mortgage  upon  hjg  \i^vn  or  assigns,  to  execute  a  good,  valid  and  effectual  mortgage 

in  fee  simple  in  possession  of  the  said  estates  comprised  in  the 

said  title  deeds  or  writings,  for  securing  the  repayment  of  the 

said  sum  of  300^,  and  interest  as  aforesaid ;  such  mortgage  deed  to 

contfun  immediate  powers  of  sale,  in  case  of  default  in  payment 

of  principal  and  interest,  within  six  calendar  months  from  the  day 

of  the  date  of  the  mortgage  deed,  with  usual  powers  of  giving 

receipts  and  indemnity  to  purchasers,  and  other  clauses  incidental 

to  ordinary  mortgage  assurances,   as  the   said  {mortgagee),    his 

executors,  administrators  or  assigns,  or  his  or  their  counsel  in  the 

law,  shall  require. 

^?  W ,     -         4.  And  further,  the  said  (mortgagor)  doth  hereby  for  himself. 

interest  on  his  heirs,  cxccutors  and  administrators,  covenant,  promise^  and 
agree  with  and  to  the  said  {mortgagee),  his  executors,  adminis- 
trators and  assigns,  that  he  the  said  {mortgagor),  his  heirs, 
executors  or  administrators,  will,  upon  demand  of  the  said  {mort- 
gagee), his  executors,  administrators  or  assigns,  well  and  truly  pay 
or  cause  to  be  paid  unto  him  or  them  the  said  sum  of  500L, 
together  with  interest  for  same,  at  the  rate  of  5L  for  every  JLOOiL  by 
the  year. 

That  nntii  a         5^  ^j^p  MOREOVER,  that  until  such  mortgage  assurance  shall 

valid  mortgage  '^  ^  . 

is  ezeented,       be  perfected,  he  the  said  {mortgagor),  his  heirs  and  assigns,  dball 

stand  seised      ^^d  wiU  Stand  sciscd  and  be  possessed  of  all  and  singular  the 

^^IJJ^^'    hereditaments  and  premises  comprised  in  the  said  title  deeds  and 

writings,  or  any  of  them,  upon  trust  and  for  the  sole  use  and 

benefit  of  the  said  {mortgagee),  his  executors,  administrators  and 

assigns. 

Proviso,  that  if        6.     PROVIDED   ALWAYS,  AND  IT   18   HEREBY   FURTHER  COVE- 

bnildinffs  in 

ooaree  of         NANTED  AND  AGREED,  by  and  between  the  said  parties  hereto, 
put  !rf  the       ^**  ^^  *^^  dwelling-houses  now  erecUng  by  the  said  {mortgagor)  on 
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the  premises  comprised  in  the  title  deeds  and  writings  specified      No.  in. 
and  set  forth  in  the  first  schedole  hereunto  annexed,  shall  be  built     Equitable 
and  completed  within  the  space  of  twelve  calendar  months  from    ^^^J^ 
the  day  of  the  date  hereof^  according  to  the  plan  indorsed  on  these    Title  Deeds. 
presents^  then  and  in  such  case  the  said  (mortgagee)^  his  executors,  premiMs  are 
administrators  or  assigns,  will,  at  the  request  and  costs  of  the  said  ^^^ a 
(mor^agor),  his  hsirs  or  assigns,  deliver  up  to  him  or  them  all  and  2IJ|^^*^e^*^]ii 
every  the  title  deeds  and  writings  specified  and  set  forth  in  the  said  <)«ii^«r  np  the 
second  schedule  hereunto  annexed,  whole,  undcfaced,  uncancelled  to  the  other 
,nd  nnobliterateA  ^;!'^ 

7.  And  fubtheb,  that  the  said  (mortgagee),  his  heirs,  executors,  Covenant  by 
administrators  or  assigns,  shall  and  will  from  time  to  time,  and  ^t.^^'^^^^^Q 
all  times  during  the  continuance  of  this  security,  at  the  request  ^  ^^  ^**^ 
and  costs  of  the  said  (mortgagor),  his  heirs  or  assigns,  produce  and 
show  forth  to  him  or  them,  or  to  any  person  or  persons  with  whom 
he  or  they  shall  or  may  have  entered  into  any  agreemept  or  treaty 
for  die  sale  or  mortgage  of  the  hereditaments  and  premises  com- 
prised in  the  said  two  several  schedules  hereunto  annexed,  all  and 
ringnLir  the  title  deeds  and  writings  in  the  said  two  schedules 
respectively  specified  and  set  forth ;  and  at  such  like  request  and 
costs  furnish  true  and  attested  or  other  copies,  extracts  or  ab^ 
stracts,  and  permit  the  same  to  be  examined  and  compared  with 
the  originals. 

In  witness,  &c 
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No.  IV, 


MEMORANDUM  MADE  BY  A  WITNESS  ON  A  DEPOSIT  OF  TITLB- 
DEEDS  WITH  BANKERS  TO  SECURE  A  SUM  THEN  ADVANCED, 
AND  ALSO  FUTURE  ADVANCES. 


[No  stamp  will  be  necessary.^  (a) 

MEMORANDUM.— (itfor/groyor),  of,  &c.,  hath  this  day  de- 
posited with  Messrs.  (bankers),  of,  &a,  bankers  and  copartners. 


Practjcal  (a)  Altboagli,  a8  we  have  previously  remarked  (ante  p.  862^  an  agreement 

obserratiooB^  accompanyiog  a  deposit  of  tiue-deeds  will  so  far  partake  of  tne  nature  of  an 
actual  mortgage  as  to  require  an  ad  valorem  stamp,  it  has  been  held  that  the 
Stamp  Acts  do  not  extend  to  a  mere  acknowledgment  in  writing;  (Pyle  t. 
t*artridee  16  Mees.  &  Wels.  20 ;  Fancourt  v.  Tkorpcy  15  L.  J.  (N  S.)  344,  Q.  B. ; 
see  alsoTilsle/s  Stamp  Acts,  476, 492.)  And  notwithstanding  the  ex^iress  words 
of  the  Stamp  Acts,  it  is  the  daily  practice  of  bankers  and  mercantile  men  to 
make  advances  to  a  large  amount  on  unstamped  memorandums,  stating  the 
deposit  as  that  day  made,  and  an  agreement  in  express  terms  from  the  depositor 
to  execute  a  valid  mortgage  at  some  future  time,  or  when  called  upon.  The 
safest  course,  however,  seems  to  be  for  the  depositor  to  enter  into  a  parol 
agreement  only  at  the  time  of  deposit,  of  whicn  a  witness  then  present  may 
make  a  memorandum,  and  refer  to  it  at  any  future  period  for  the  purpose  of 
refreshing  his  memory.  This  memorandum  may  also  oe  read  and  rererred  to  in 
the  same  manner  by  any  other  persons  present  at  the  time  it  was  made 
and  who  were  witnesses  of  the  transaction.  It  will  always  be  advisable  at  the 
time  of  the  deposit  to  read  over  and  explain  the  terms  of  the  memorandum  to 
the  depositor.  After  this  a  memorandum  may  at  any  time  ailerwards  be 
drawn  up  stating  the  previous  deposit  and  its  object,  with  an  undertaking  on 
the  part  of  the  depositor  to  execute  a  valid  mortgage  to  such  person 
as  the  depositary  should  direct.  Such  a  writing  would  fall  directly  within 
the  authorities  above  referred  to,  and  it  seems  would  be  admissible  in 
evidence,  although  unstamped,  and,  if  so  admissible,  the  depositary  would  be 
entitled  to  his  costs  in  case  of  the  depositor's  bankruptcy ;  for  even  a  letter 
acknowledging  the  purpose  of  the  deposit,  and  written  some  months  afterwards, 
was  holden  sufficient  for  this  purpose  :  {Ex  parte  Reynolds^  2  Mont.  &  Ayr.  104; 
S.  C,  4  Dea.  &  Ch.  278 ;  9  Hughes  Pract.  Mort.  175.) 
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[the  title  deeds  and  writings  relating  to  bis  freehold  estates,]  {b)      No.  iv. 

situate  at  A in  the  county  of  B ,  for  securing  to  them      Form  of 

the  said  ipankers)  the  sum  of  l,600t  then  advanced  by  them  to  ^'^'^"' 
Um,  and  also    such  further   sum  and  sums  of  money  as  shall  ^^*'f^2?. , 

,  "^  Dtpont  of  Tttle 

become  due  from  him  on  the  balance  of  a  running  account,  (c)    Deeds  wtk 

with  interest  thereon  at  the  rate  of  5/.  for  every  100/.  by  the        1 

year,  and  the  said  {mortgagor)  at  the  same  time  undertook  and 
agreed,  whenever  thereunto  required  so  to  do  by  the  said  {bankers) 
or  other  the  partner  or  partners  for  the  time  being  of  the  said 


(ft)  If  the  estate  be  copyhold,  substitute  for  words  within  brackets — 

^  the  several  copies  of  court  roll  relating  to  his .  copyhold 
estates." 

If  leasehold — 

'^the  original  lease  and  several  assignments  of  certain  mes- 
suages, &c* 

If  the  property  consists  of  freehold,  leaseliold  and  copyhold  estates,  then 
nbEtitate— 

t 

"the  several  title  deeds  relating  to  his  freehold  estates  situate 
at  y  &c. ;  the  original  lease  and  several  mesne  assignments  of 
bis  leasehold  estates  situate,  &c. ;  and  the  several  copies  or  court- 
roUa  and  other  documents  relating  to  his  copyhold  estates 
tttoate,"  &C. 

*  Qoestions  have  often  arisen  with  respect  to  the  liability  of  equitable  Equitable 
Dortngees  by  the  deposits  of  leases  to  the  rents  and  covenants  therein  con-  mortgagee,  by 
tWiM.    It  seems  formerly  to  have  been  considered  that  he  was  so  liable,  and  d«po«>t  of  lease, 
this  whether  or  not  he  had  taken  possession  of  the  premises :  {Lucoa  v.  Comeford^  °®*  \\Mi\e  to 
1  Va.  M5 ;  S.  C,  3  Bro.  C.  C.  166 ;  FUgfitv,  Bendey,  7  Sim.  149.)    After-  ^^^^ 
vtrds,  it  was  considered  that  he  was  not  liable  unless  he  took  possession : 
Moom  V.  Choat^   8  Sim.  509.)    But  it  has  been  since  decided,  and  seems  now 
tobeiettled,  that  a  deposit  of  title-deeds  of  leasehold  property  dues  not  con- 
ititote  the  rdatioaship  of  landlord  and  tenant  between  tne  lessor  and  equitable 
nivtgagee,  and  consequently  that  the  latter  is  exonerated  from  all  liability  to 
tlie  rent  or  performance  of  the  covenants  of  the  lease :  {JRohinson  y.  Rosher^ 
1  You.  fitCoU.  7 ;  Moore  y.  Oreg,  12  L.  T.  169.) 

(e)  In  order  that  an  equitable  mortgage  may  be  made  to  relate  to  future  To  include 
•^BDoes,  there  must  be  an  express  agreement,  either  by  parol  or  by  writing,  to  further  advances 
tbtt  efiect    In  &ct  such  an  agreement  will  be  requisite  to  include  even  moneys  there  must  be 
i^e  it  the  time  of  the  deposit,  if  the  security  were  given  for  the  purpose  of  *°  exprw* 
*taininff  fature  advances :  (Mill.  Eq.  Mort.  30,  31 ;  referring  to  Movntfort  y.  agfeement. 
Scott,  3  Mad.  34 ;  Ex  parte  Martin,  2  Mont.  &  Ayr.  243  ;  4  Dea.  &  Ch.  457.) 
u  18  quite  dear,  however,  that  anequitable  mortgage  by  deposit  may  be  made 
to  relate  as  well  to  future  m  to  past  or  present  adyances :  (Ex  parte  Langston, 
17  Ves.  227;  Bx  parte  WhUhread,  19  ib.  209 :  Ex  parte  Lindon,  2  M.  D.  &  D. 
^38;  Ex  parte  Nettleshipj  2  t6.  128). 


24  00NCI8&  PRECEDENTS  IK 

No.  IV.  firm  ((/),  at  the  costs  of  the  said  {mortgagor)^  to  execute  a  valid 

Form  of  Conveyance  by  way  of  mortgage  of  the  said  estates,  for  securing 

^^'^  the  repayment  of  the  said  sum  of  1,500/.,  so  advanced  as  afoi^- 

TFtAMM  on  gj^jj  Qg  i^igQ  Qf  2jiy  farther  siim  or  sums  of  money  as  shall  or  may 

Deposit  of  TUU  '  ^  i  «  - 

ikeda  toith    bccomc  duc  from  him  to  them  on  the  balance  of  such  running 

L       account  as  aforesaid;  such  mortgage  deed  to  contain  the  usual 

powers  for  sale,  indemnity  to  purchasers,  and  the  covenants  and 
clauses  incidental  to  an  ordinary  mortgage  assurance* 

Dated  this        day  of       ,  A.D.  185    ^ 


R.  S.  {name  of  witness.) 


If  new  pftrtnen  (d)  Where  a  deposit  is  intended  to  cover  fiiture  adyances,  and  is  made  with 
are  to  haye  the  several  partners  of  a  firm,  and  it  is  intended,  as  is  almost  universally  the  case, 
adyanta^  of  that  any  new  partners  admitted  into  the  partnership  are  to  have  the  benefit  of 
the  Mcnritj,  the  security,  tne  memorandum  accompanying  the  deposit  should  clearlj^  express 
they^ould  be  this  intent.  It  may  certainly  be  proved,  by  parol  evidence,  but  this  is  always 
named.  attended  with  expense  and  inconvenience,  and  may,  perhaps,  fail  of  proof 

altogether,  from  mability  to  produce  such  evidence :  {Ex  parte  Kensington^  2 
Yes.  &  Bea.  86 :  Ex  parte  Oakes,  re  Waters^  2  M.  D.  &  D.  236.) 
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No.  V. 


MEMORANDUM,  IN  WHICH  A  DEPOSITOR  ACKNOWLEDGES 
THAT  HE  HAS  DEPOSITED  HIS  DEEDS,  AND  UNDERTAKES 
TO  EXECUTE  A  MORTGAGE  ON  REQUEST. 


[No  stamp  wiU  he  requiredJ] 

MEMORANDUM.— I,  {mortgagor),  of,  &c,  on  the  day 

of         last,  deposited  with  MesflrB.  {bankers)  and  Co.,  of,  &c,  the 
leTeral  title  deeds  relating  to  my  freehold  estate  situate  at,  &c., 
.  for  securing  to  them  on  demand  the  sum  of  £  then  lent 

tod  advanced  by  them  to  me;  and  also  such  further  sums  as  should 
become  due  from  me  to  them  on  the  balance  of  a  running  account, 
with  interest  for  the  same  at  the  rate  of  5L  for  every  lOOL  by  the 
year.  And  at  the  same  time  I  undertook  and  agreed,  whenever 
thereunto  requested  by  the  said  {bankers^  or  other  the  partner  or 
partners  for  the  time  being  of  the  said  firm,  and  at  my  own  proper 
costs  and  charges,  to  execute  a  valid  conveyance  by  way  of  mort- 
gage of  my  said  estates,  for  securing  the  repayment  of  the  said 
Kim  of  £  and  such  further  sums  as  shall  be  thereafter  advanced, 
and  as  should  appear  to  be  due  from  me  on  such  running  account 
as  aforesaid ;  such  mortgage  deed  to  contidn  the  usual  powers  for 
tale,  indemnity  to  purchasers,  and  the  covenants,  clauses  and 
agreements  incidental  to  ordinary  mortgage  assurances. 

Dated  this        day  of       IS    . 
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No.    VL 


MEMORANDUM  MADE  BY  A  WITNESS  UPON  A  DEPOSIT  OF 
RAILWAY  SHARES  TO  SECURE  A  PRESENT  ADVANCE,  A  PRE- 
EXISTING DEBT.  AND  FUTURE  ADVANCES,  (a) 


[No  stamp  wiU  be  required.} 

MEM.ORAKDinA.—{Martffaffor),  of,  &c,  hath  this  day  de- 
porited  with  Messrs.  {bankers)  and  Co.,  of,  &c.,  bankers,  the  certi- 
ficates numbered  respectivelj  {state  numbers)  of  the  several  shares 
held  by  him  in  the  Railway  Company^  for  securing  the  payment 
to  the  said  {bankers),  or  other  the  partners  for  the  time  being  of 
the  said  firm,  on  demand,  the  sum  of  £  this  day  lent  and 
advanced  by  them  to  him ;  and  also  for  the  purpose  of  securing 
the  further  sum  of  £  due  and  owing  from  the  said  {mortgcyor) 
to  the  said  (ftanAers);  and  also  for  the  purpose  of  securing  such 
further  sums  as  shall  become  due  from  him  to  them  on  a  balance 
of  a  running  account,  and  interest  for  the  said  several  sums,  at  the 
rate  of.  5/.  per  centum  per  annum.  And  at  the  same  time  the 
said  {mortgagor)  undertook  and  agreed,  whenever  thereunto  re- 
quested by  the  said  {bankers)y  or  other  the  partners  for  the  time 


Pnctioal  (a)  There  is  a  material  difference  between  an  equitable  mortgage  created  by 

niggestioDSi  a  deposit  of  title  deeds  relating  to  lands,  and  a  deposit  of  share  certificates.  In 
the  lormer  instance,  as  we  have  already  seen,  actual  delivery  is  necessary,  yet 
when  delivered  as  such  security,  the  transaction  is  complete.  In  the  latter 
oase  actual  delivei^  is  not  necessary,  if  the  proper  notice  is  given  to  the  secretary; 
but  until  such  notice  be  given,  the  lien  will  not  be  consummated :  {Coming  r, 
Preecatt^  2  You.  &  Coll.  488  ;  see  also  llrlill.  Eq.  Mort.  26.)  Whenever,  thereu)re, 
.,  an  equitable  mortgage  is  intended  to  be  made  by  a  deposit  of  railway  certificates 
or  documents  of  a  ]u:e  nature,  no  time  should  be  lost  in  giyinff  notice  to  the 
secretary,  or  some  other  authorized  officer  of  the  company :  (2  ilughes  Pract. 
Mort.  165.) 
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being  of  the  said  firm,  to  execute  to  them  a  valid  transfer  of  the      N<i.  vi. 
8ud  shares  by  way  of  mortgage,  for  the  purpose  of  securing  to  MemonmAm 
them  the  repayment  of  the  said  two  several  sums  of  £       and  £         wi^  ^on 
and  also  of  such  farther  sums  as  may  be  due  and  o wince  from  him  „  ^y^^^/ 
to  them  upon  such  balance  of  account,  and  interest  as  aforesaid ;         h- 
nich  mortgage  to  contain  a  power  of  sale,  and  all  usual  mortgage 
corenants. 

Dated  this        day  of        18    . 

{WitnesM^s  signature.) 
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No.  vn. 


NOTICE  TO  THE  SECRETARY  OF  A  RAILWAY  COMPANY  OF  AN 
EQUITABLE  MORTGAGE  BY  A  DEPOSIT  OF  THE  SHARE  CERTI- 
FICATES AND  DIRECTING  A  TRANSFER. 


[No  stamp  wiU  be  reqwredJ] 

Sib, — ^I  DO  HEHEBT  GIVE  TOU  NOTICE,  that  I  have  this  day 
deposited  with  Messrs.  {bankers),  of,  &c,  bankers  and  copartners, 
the  certificates  numbered  respectively  {set  atit  tlie  numbers  of  the 
respective  shares),  or  the  several  shares  held  by  me  in  the 
Bailway  Company,  for  securing  the  payment  of  the  sum  of  £ 
this  day  lent  and  advanced  by  them  to  me ;  as  also  of  the  sum 
of  £  previously  due  and  owing  from  me  to  them,  and  also  for 

the  purpose  of  securing  to  them  such  further  sums  as  shall  become 
due  from  me  to  them  on  the  balance  of  a  running  account,  and 
interest  at  the  rate  of  5L  for  every  lOOL  by  the  year;  and  at  the 
same  time  I  undertook,  whenever  thereunto  required  by  the  said 
{bankers),  or  other  the  partners  for  the  time  being  of  the  said 
firm,  to  execute  to  them  a  valid  transfer  of  the  said  shares  by  way 
of  mortgage  for  securing  the  repayment  of  such  several  sums  and 
interest  as  aforesud.  And  I  do  hereby  direct  you,  upon  the 
request  of  the  said  {bankers),  or  other  the  partners  for  the  time 
being  of  the  said  firm,  to  transfer  the  said  shares  to  them  ac- 
cordingly. 

As  WITNESS  my  hand,  this        day  of        ,  18     . 

To  the  Secretary  of  the 

Bailway  Company. 


MODERN  GOMYBTANCIKG.  29 


Section  11. 
MORTGAGES  OF  FREEHOLD  ESTATES. 


No.  L— MoVTQAGB    IV     FsB     BT    APPOIVI'MBMT,    GbAVT  AND    RbLBASB,    WITH 

PowEB  OF  Sale  Ain>  usuAii  Coybnahts;  and   ADDirioNAii  and  sub- 

gnTGTED  Cl<AU8B8  ADAPTBD  TO  YABIOUfl  CIBCUV8TANCB8. 

No.  IL — Shobt  Fobm  of  Mobtgagb  bt  Appointment,  Gbant  and  Rblbasb, 

WITH  POWBB   OF  SaI^B,  AND   USUAL  MoBTQAGB   COVENANTS  ;   ADDITIONAL 
COYENAHTB  WHBBB  THE  MoBTGAGOB  IS  TO   COVENANT  TO  XnSUBB  AGAINST 

Damagb  bt   Pibb;   also,  whebb  Mobtgaobe  agbbbs  to  accept  a 
beducbd  batb  of  Intbbbst  on  punctual  Patment. 

No.  m. — ^Mobtoaob  bt  WAT  OF  Gbant  and  Releasb  ;  Yabiation  whebe  thb 

ASSUBANCB    IB    MADE    BT    THB    HuSBAND    AND   WiFB,    THE    LATTEB   CON- 
CUBBING  FOB  THE  PUBP06B  OF  BABBING  HBB  BIGHT  TO  DoWBB. 

No.  lY. — Mobtgagb  bt  dbmisb,  with  usual  Covenants. 

No.  y. — Mobtgagb  in  Fee  undeb  the  Building  Benefit  Sogiett^s  Act  bt 
Gbant  and  Release.    Yabiation  whebe  the  Mobtgagb  is  bt  dbmisb. 

No.  YI. — Mobtgagb  bt  dbmisb  fob  a  Tbbm  of  1,000  Yeabs  by  Tenant  fob 

LiFB,   UNDBB  thb  PoWEBS  CONTAINED   IN  AN   InCLOSUBB  AcT,  FOB  THB 
PUEPOSE  OF  DEFEATING  THE  EXPENSES  OF  InCLOSUBE. 

No.  YII. — Mobtgage  of  Ttthes  bt  a  .  Lat  Impbopbiatob  to  sbcubb  400/. 
AND  Intbbbst  patable  bt  Foub  teably  Instalments,  with  powbb  fob 
Mobtgaoex  to  appoint  a  Receiveb. 

No.  VlU. — Mobtgagb  in  Feb  of  an  Advowson  by  thb  Patbon,  with  Powbbs 
of  Sale. 

No.  IX. — Mobtgagb  of  a  Living  undeb  the  Pbovisions  of  the  Statute 
17  Geo.  3,  c.  52,  fob  pboviding  fob  thb  bebuilding  and  bepaibing 
of  Pabsohage  Housbs. 

No.  X.^MoBTGAGB  BT  A  ClIERT  TO  HIS  AtTOBNET  TO  SBCUBB  A  DeBT  ALBEADT 
DUB,  AND  A  FUBTHBB  SuM  TO  BE  NOW  ADVANCED. 
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No.  XI.— MOBTGAQB  DT  FeB    TO   gBCUBB  A   SUM  ALBBABT  DUB,    ASD   FUTDBS 

Adyavces. 


No.  Xn. — ^MOBTGAGB  TO  BaKKBBS  TO  BBCUBE  THE  BaLAHCB  OF  A  BUBVIBG 

Acgouht. 


No.   XIII. — ^MOBTOAGB  BT  AFPOIBITMBHT  BY  FaTHBB,  TeNABT  FOB  LiFE,  AID 

HIS  Son,  Tenakt  is  Feb,  mmsB  Poweb  of  Appoiivtmekt  ;  the  Mobt- 

GAGE   MoHET  BEnrO  TbUST  MoVBTB,  which  18   ADYAVGED  OV    A  JonTT 
AOCOUITT. 


No.   XrV. — MOBTGAOE  WHEBE  THE  MONBT  IS  ABYANCBD  DT  DIflTIirCT  BIGHTS 
BT  Two  MOBTGAQEES. 

No.   XY. — MOBTGAGE    IK   FeE    BT  TbUSTEES  UimEB    THE  TbUSTS  DT  A  WlLL. 
YaBIATIOX  WHEBE  THE  MoBTGAGB  IS  OF  A  TeBM  OF  YsABS. 


No.   XYI. — MoBTGAGB    IN   FeB   BT  THE    ASSIGNEES  OF  AN  InSOLYENT    DbBTOB 
PUBSUANT  TO  THE  PbOYISIONB  OF  THE  ACT  1  &  2  YlCT.  C.  110,  8.  48,  OF 

AN  Estate  in  Feb  in  bbmaindeb. 

No.   XVJLl. — ^MOBTOAGE  OF  AN  £qITT  OF  REDEMPTION. 

No.   XVUl. — MoBTGAGE    OF    A    MoBTGAGE    IN   FbE  OF  FbSEHOIJ>  FbBKISKS, 
AND  OF  A  MOBTGAGE  DbBT  OF  3,000i.,  TO  SECUBE  l,000i.  AND  InTKBBST. 

No.   XIX. — MoBTGAGE  IN  FeE  OF  AN  EsTATE   OF  WHICH  THE  MOBTGAGOB  AND 

Wife  abb  seised  in  heb  bight,  subject  to  a  Limitation  only  by  way 
OF  Executoby  Deyisb.  * 


No.  XX. — Mobtgage  of  an  Estate  to  which  the  Mobtgagob  is  enttfled 
by  way  of  Executoby  Dsyise  expectant  on  the  Death  of  the 
pbbsent  Owneb  in  his  lifetime  without  Childben,  who  is  still 
single  and  of  adyanced  age. 

no.  xxl — mobtgagb  of  an  unfinisbed  house,  the  monby  to  be  adtahced 
AS  THE  Building  pboceeds. 

No.  XXn. — ^Mobtgage  of  a  Rent-Chabgb. 

No.  XXni. — Loan  of  Stock  secubed  by  a  Mortgage  of  Real  Estate,  with 
A  Covenant  fbom  the  Mobtgagee  to  bb-tbansfeb,  with  usual  Powbbs 
OF  Sale  and  Covenants. 
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No.  L 


MORTGAGE  IN  FEE  BY  APPOINTMENT,  GRANT  AND  RELEASE, 
WITH  POWER  OF  SALE  AND  USUAL  COVENANTS,  AND 
ADDITIONAL  AND  SUBSTITUTED  CLAUSES  ADAPTED  TO 
VARIOUS  CIRCUMSTANCES. 


1.  Paitiea. 

2.  Recital  of  conveyance  to  dower 

uses. 

3.  Of  agreement  for  loan. 

4.  Testatam ;  mortgagor  appoints. 

5.  Fnrthertestatuin;  mortgagorgrants 

and  releases. 

6.  Habendum  to*  mortgagee  in  fee. 

7.  Ptoriso  for  redemption. 

8.  Power  of  sale. 

9-  Phnriao  that  power  of  sale  shall  not 
debar  mort|;agee  of  his  right  of 
foredoeure. 

10.  Covenant   to    pay   principal  and 

interest 

11.  Also  to  pay  interest  half-yearly. 

13.  That  mortgagor  has  good  right  to 
convey. 

13.  For  qoigt  enjoyment. 

14.  Freedom  from  incambraooes,  &c. 

15.  For  farther  assurance. 


16.  Proviso  that  mortgagor,  concurring 
in  sale,  shall  be  released  from 
absolute  covenants. 

17*  Covenant  that  mortgagor  shall 
enjoy  until  default. 

18.  That  mortgagee  will  not  exercise 
power  of  sale  without  giving  due 
notice  to  mortgagor. 


Additional  or  Substituted  Clauses, 

A.  Proviso  that  mortgage  shall  not  be 

called  in  for  a  certain  specified 
period. 

B.  Power  for  mortgagor  to  redeem  in 

parcels. 

C.  Pbwer  for  mortgagee  to  grant  leases. 

D.  Power  for  mortgagor  to  grant  leases. 

E.  To  grant  mining  setts. 

F.  Mortgagor  not  to  grant  leases  with- 

out giving  mortgagee  due  notice. 

G.  Agreement  by  mortgagee  to  produce 

title-deeds. 


I.  THIS  INDENTURE,  made  the       day  of       A.D.  185    ,  Parties. 
Between  {mortgagor),  of,  &c.,  of  the  one  part,  and  (mortgagee)^  of 
^y  of  the  other  part. 
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Recital  of  oon- 
vejiince  to 
dower. 


No.  I.  2.  Whereas  bj  indentures  of  lease  and  release,  dated  respeo 

ifof^v^MiFM  tively  the  and  day  of  18        ,  the  indenture  of 

^Qn^m^  release  being  made  between  (vendor)  of  the  first  part,  the  said 
p^*^*^  J?^^  {mortgagor)  of  the  second  part,  and  {mortgagor's  dower  trustee)  of 
the  third  part,  the  messuages  or  tenements,  fields  or  closes  of  land, 
hereditaments  and  premises  hereinafter  described,  and  which  are 
also  intended  to  be  hereby  appointed,  granted  and  released,  were 
conveyed  and  assured,  and  now  stand  limited  to  such  usesy  upon 
such  trusts,  and  for  such  ends,  intents  and  purposes,  as  the  said 
(mortgagor)  shall  from  time  to  time,  or  at  any  time  by  deed  or 
deeds  appoint ;  and  in  default  of  such  appointment,  and  in  the 
meantime  subject  thereto.  To  the  use  of  the  said  (mortgagor)  and 
his  assigns  during  the  term  of  his  natural  life,  without  impeach- 
ment of  waste,  with  a  limitation  To  the  use  of  the  said  (dower 
trustee),  his  executors  and  administrators,  during  the  life  of,  and  in 
trust  for,  the  said  (mortgagor)  and  his  assigns ;  with  the  ultimate 
limitation  To  the  use  of  the  said  (mortgagor),  his  heirs  and  assigns 
for  ever. 


Beeitalof 
agreemeot  for 
loftD. 


3.  And  whereas  the  said  (mortgagor)  hath  requested  the  said 
(mortgagee)  to  advance  him  the  sum  of  2,500/1  on  the  security  of 
the  said  hereditaments  and  premises,  which  the  said  (mortgagee) 
hath  agreed  to  do. 


TeBtatam. 


Mortj^sgor 
appoints. 


4.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of 
the  said  recited  agreement,  and  in  consideration  of  the  sum  of 
2,500/.  sterling  paid  by  the  said  (mortgagee)  to  the  said  (mortgagor) 
on  the  execution  hereof,  the  receipt  of  which  the  said  (mortgagor) 
hereby  acknowledges,  and  therefrom  doth  by  these  presentd 
release,  exonerate  and  discharge  the  said  (mortgagee)^  his  heirs, 
executors,  administrators  and  assigns.  He  the  said  (mortgagor),  in 
exercise  of  the  power  limited  to  him  by  the  said  hereinbefore 
recited  indenture,  and  of  every  other  power  enabling  him  in  this 
behalf.  Doth  by  this  present  deed  absolutely  and  irrevocably 
appoint  that  the  messuages  or  tenements,  fields  or  closes  of  land^ 
hereditaments  and  premises  hereinafter  described  shall  from  hence- 
forth be  to  the  use  of  the  said  (mortgagee),  his  heirs  and  assigns  for 
ever ;  Subject  nevertheless  to  the  proviso  for  redemption,  and  the 
powers,  provisoes  and  declarations  hereinafter  contained. 
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5.  And  this  Lndentube  fubtheb  wttnesseth,  that  for       No.i. 
die  connderation  aforesaid,  the  said  {mortgagor)  Doth  by  these  jfinigagemFee 
presents  grant,  release  and  confirm  nnto  the  said  {mortgagee)  and  ^^g^^J^* 
Ufl  hmrsy  All   [here  describe  parceb,']  Together  with  all  -R^'w"*'*  •»<*  a 

iioviBes,  onthousesy  edifices,  buildings,   bams,  stables,   granaries,        

yards,  gardens,  orchards,  ways,  paths,  passages,  waters,  water- tum;  mortgagor 
ooQssea,  trees,  woods,  underwoods,    and    the    ground  and  8oil^^^^||^^ 
thereof,  hedges,  ditches,  fences,  mounds,  bounds,  commons,  lights, 
easements,  profits,    privileges,  commodities,  advantages,  rights, 
members,  and  appurtenances  whatsoever,  to  the  said  messuages  or  Genand  words. 
tenements,  hereditaments  and  premises,  or   any  part   thereof, 
belonging  or  appertaining,  or  accepted,  reputed,  deemed,  taken, 
known^  held,  occupied  or  enjoyed,  part,  parcel  or  member  thereof, 
AHD  all  the  estate,  right,  title  and  interest,  both  legal  and  equit-  Aii-esUto 
aUe,  of  him  the  said  {mortgagor)^  in,  to,  out  bf  or  upon  the  said 
here<£taments  and  premises,  and  every  part  thereof,  and  also  Allseeds 
all  deeds,  evidences  and  writings  relating  to  the  title  of  the  same    ^"'^ 
hereditaments  and  premises,  in  the  custody  or  power  of  the  said 
{portgagor\  or  which  he  can  procure  without  suit  at  law  or  in 
equity. 

6.  To  HAYB  AND  TO  HOLD  the  said  messuages  or  tenements,  Habeodnm  to 
fields  or  closes  of  land,  and  all  and  singular  other  the  hereditaments  ^^f?^*^  "^ 
tnd  premises  hereinbefore  described,  and  hereby  granted  and 
rdeased^  with  their  and  every  of  their  rights,  members  and  appur- 
tenancesy  nnto  the  said  {mortgagee)  and  his  heirs,  TO  the  use  of 
the   said  (mortgagee)^  his  heirs  and  assigns  for  ever.  Subject  subject  to 
nevertheless  to  the  proviso  for  redemption,  and  the  powers,  pro-  JJJJJJ!^^^ 
and  declarations  hereinafter  contained. 


7.   PbOYIDED  ALWATS,  (a)  and  it  is  hereby  DECLABED  and  ProTiso  for 

redsmption. 


(a)  K  it  is  intended  that  the  mterest  is  not  to  be  called  in  for  a  specified 
anmber  of  jean,  then  sabstitate  the  following  proviso : — 

A.  •*  PbOVIDED  ALWAYS",  AND  IT  18  HEBEBY  DECLABED  AND  Proviw  that 

AGREED  by  and  between  the  said  parties  to  these  presents,  that  if  S2i*J^"^**°*^ 
the  said  {mortgagor)j  his  heirs,  executors,  administrators  or  assigns,  <"^i^  i 
shall  pay  or  cause  to  be  paid  unto  the  said  {mortgagee),  his  heirs,  period. 
VOL.  IL  i> 
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Na  I.  AOBBED  by  ood  between  the  said  parties  to  these  presents,  that  if 
MortffogeiiiFee  ^^^  ^^  {mortgagor)  his  heirsy  executors  or  administrators,  shall, 
^^fl«rf^  ^^  *^®  ^*y  ^^  next,  pay,  or 'cause  to  be  paid  unto  the 

^P^^*^ ItaLw  ^^  {mortgagee),  his  executors,  administrators  or  asfflgns,  the  sum 

of  2,50021  sterling,  together  with  interest  for  the  same,  after  the 

rate  of  421  for  every  10021  by  the  year,  without  making  any  deduc- 
tion or  abatement  out  of  the  same  for  taxes,  or  on  any  account  or 
pretence  whatsoever,  th£N  and  in  such  case,  and  at  any  time  there- 
after, the  said  {mortgagee),  his  heirs  or  assigns,  will,  at  the  request 
and  costs  of  the  said  {mortgagor),  his  appointees,  heirs  or  assigns, 
reconvey  and  reassure  the  said  messuages  or  tenements,  heredita- 


executors,  administrators  or  assigns,  the  sum  of  £  sterling, 

with  interest  for  the  same  at  the  rate  of  £  for  every  1002.  by 

the  year,  at  the  times  and  in  -manner  next  hereinafter  mentioned 
(that  is  to  say),  the  sum  of  £  ,  being  one  half-year's  interest 

at  the  rate  aforesaid,  on  the  day  of  next  ensuing,  and 

the  like  sum  of  £  ,  being  another  half-year's  interest  at  the 

rate  aforesaid,  on  the  day  of  following,  and  shall 

continue  to  pay  the  said  interest  by  such  equal  half-yearly  pay- 
ments, at  the  time  or  in  manner  aforesaid,  or  within  one  calendar 
month  next  thereafter,  until  the  day  of  ,  which  will  be 

in  the  year  18  ,  and  on  such  last-mentioned  day  the  said  sum 

of  £  ,  being  the  amount  of  the  principal  sum  now  advanced, 

with  the  last  half-year's  interest  at  the  rate  aforesaid,  without 
making  any  deduction  on  any  aooount  or  pretence  whatsoever; 
then  and  in  such  case,  and  at  any  time  thereafter,  the  said  {mart" 
gagee),  his  heiis  or  assigns,  will,  at  the  request  and  costs  of  the 
said  {mortgagor),  his  heirs  or  assigns,  reconvey  and  reassure  the 
said  hereditaments  and  premises  unto  the  said  {mortgagor),')^ 
heirs  and  assigns,  in  such  manner  as  he  or  they  shall  in  that 
behalf  direct,  free  from  all  incumbrances  made  and  occasioned 
therein  by  the  said  {mortgagee),  his  heirs  or  assigns,  in  the 
meantime." 

If  the  mortgagor  is  to  be  empowered  to  redeem  in  parcels,  insert  here — 

Power  for  .^ 

mortgagor  to  B.  '^  FBOVTDED  ALWAYS,  AND  IT  IS   HEREBY  DECLASEB  AKB 

p.^^ '°         AOBEED  by  and  between  the  said  parties  to  these  presents,  that  not- 
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ments  and  premiseo,  unto  the  said  {mortgagor)^  his  appointees,       ^^  ^• 
hers  or  asngns,  or  in  such  manner  as  he  or  they  shall  direct,  free  MorigaqeinFa 
fiam  all  incumbrances  made  or  occasioned  therein  by  the  said     orloau,  and  ' 
{mortgagee)^  his  heirs  <»  assigns,  in  the  meantime.  ^^^ofSaU 

8.  Pboyided  aIiSO,  Ajn>  it  is  hereby  fubthsb  dbclabed  and  ^**^**  **^  "^^ 
AfiESED  hy  and  between  the  said  parties  to  these  presents,  that  if 
de&ult  shall  be  made  inpayment  of  the  said  sum  of  2,500i!.,  or  the 
interest  thereof,  or  any  part  of  the  sum  respectively,  contrary  to  the 
tfetenid  proTiao,  and  the  true  intent  and  meaning  of  these  presents. 


withrtanding  such  de&ult  as  aforesud,  the  said  (mortgagor),  his  heirs, 
oeentoiB,  administrators  or  assigns,  shall  be  entitled,  at  any  time 
ifter  each  defiinlty  until  the  exercise  of  the  aforesaid  power  of  sale, 
or  the  absolute  foreclosure  of  the  equity  of  redemption  of  the  said 
lieareditaments  and  premises,  upon  ^ving  six  calendar  months' 
prerioaB  notice  thereof,  in  writings  to  the  said  (mortgagee),  his 
eiecaton^  administrators  or  assigns,  or  leaving  the  same  at  his  or 
their  last  or  usual  place  of  abode  or  business  in  England,  to  redeem 
aich  parts  of  the  said  premises  as  are  contained  in  any  one  of  the 
•chedoles  hereunto  annexed,  on  payment  of  such  portion  or  por- 
tions of  the  said  sum  of  £  hereby  secured  as  is  or  are  set 
ifpoote  to  such  part  or  parts  in  such  schedule  or  schedules  respec- 
tively, t^^ether  with  interest  for  the  same  at  the  rate  of  421  for 
efeiy  lOQL  by  the  year,  or  so  much  thereof  as  shall  then  remain 
doe  at  the  time  of  making  such  payment ;  and  upon  such  payment 
<v  payments  as  aforesaid,  the  said  (mortgagee),  his  heirs,  executors, 
sdministnitors  or  assigns,  shall,  at  the  request  and  costs  of  the 
wd  {mortgagor)^  his  heirs,  executors,  administrators  or  assigns, 
i^eoonvey,  assign  and  reassure  the  said  hereditaments  and  premises 
<o  ledeemed  as  aforesaid,  unto  the  said  (mortgagor)^  his  heirs, 
^ttcators,  administrators  or  assigns,  according  to  the  respective 
nttnres  and  qualities  of  the  same  premises,  as  the  said  (mortgagor)^ 
^  heirs,  executors,  administrators  or  assigns  shall  direct  or  ap- 
pomt,  free  from  all  incumbrances  created  or  occasioned  therein 
bf  the  said  (mortgagee),  his  heirs,  executors,  administrators  or 
Magns  in  the  meantime." 

D  2 
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No.  I.       THEN  and  in  such  case,  and  at  any  lime  thereafter,  so  long  asi 
MortgofffmFee  moneys  hereby  secured  shall  remain  unpaid,  it  shall  be  lawfol 

G^^!cmd    tl^6  said  (mortgagee)^  his  heirs,  executors,  administrators  or 
/^w^oZ&fc  without  the  necessity  of  any  concurrence  on  the  part  of  the 

{mortgagor)^  his  appointees,  heirs  or  assigns,  or  even  against  hb^ 

their  express  consent,  to  make  sale  and  absolutely  dispose  of 
said  messuages  or  tenements,  hereditaments  and  premises;,  by  pi 
auction  or  private  contract,  either  together  or  in  parcels,  at 
price  as  to  him  or  them  shall  seem  reasonable,  and  subject  or 
subject  to  any  special  or  other  concUtions  or  stipulations 
to  the  title,  or  evidence  of  title,  or  otherwise  as  to  him  or  themi 
appear  expedient,  with  liberty  to  buy  in  the  said  hereditaments, 
any  part  thereof,  and  to  resell  the  same  at  any  future  sale  or  sale^ 
without  being  responsible  for  any  loss  that  may  be  incurred  therel 
Power  to  vaiy    ^jj  jjso  with  full  power  to  rescind  and  annul,  or  alter  the 

■ad  anDQl  ^  ^  ^^ 

oontracu.         conditions  and  stipulations  of  any  contract  which  may  be  ent 
into  respecting  the  sale  of  the  said  hereditaments,  or  any  part  th< 
without  being  answerable  for  any  loss  which  may  be  snsl 
in  consequence ;  and  also  with  full  power  to  convey  and  assure 
said  hereditaments  and  premises,  when  sold,  to  the  purchaser  otj 

Power  to  conve/  purchasers  thereof,  freed  and  discharged  of  all  equity  and  right  d 
equity  of  redemption  whatsoever.  And  it  is  hereby  DECLARsq 
that  the  receipt  or  receipts  in  writing  of  the  said  {mortgagee),  M^ 
executors,  administrators  or  assigns,  or  of  his  or  their  agent  of; 

indemnitj  to  agents,  to  any  purchaser  or  purchasers  of  the  said  hereditamentii 
and  premises,  under  the  power  of  sale  hereinbefore  contained,  ehait 
effectually  exonerate  such  purchaser  or  purchasers  taking  the  saint 
from  all  responsibility  with  respect  to  the  application  of  the  poi** 
chase  moneys  therein  expressed  to  be  received ;  and  such  purchaser 
or  purchasers  shall  not  afterwards  be  obliged  to  inquire  into  or  take 
notice  whether  any  sale  or  sales  is  or  are  necessary  or  expedient  tox 
any  of  the  purposes  hereinbefore  expressed,  or  whether  any  default 
has  been  made  in  payment  as  aforesaid,  and  the  production  of  these 
presents  shall  be  conclusive  evidence  of  the  right  of  the  said 
{mortgagee)^  his  heirs,  executors,  administrators  or  assigns,  to 
exercise  such  powers  of  sale,  and  of  such  default  in  payment  as 
aforesaid  having  been  made.     And  it  is  hereby  ftjbthes 

Application  of   DECLARED,  that  in  case  the  said  hereditaments  and  premises,  or 

purchase 

mooeys.  any  part  of  the  same,  be  sold  under  the  power  of  sale  hereinbefore 
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ooDtainedy  the  Baid  {mortgagee)^  his  heirs,  executors,  administrators        No.  I. 
or  assigns,  shall,  out  of  the  purchase  moneys  arising  therefrom,  in  MortgoffeinFte 
tlie  first  place  discharge  all  such  costs,  charges  or  expenses  as  he  or  ^qtc^^l^* 
Aey  shall  have  sustained,  incurred,  disbursed  or  been  put  unto  in  ^^^^^^^^  «^  « 

,  *  Power  of  Sde, 

or  aboot  the  said  sale  or  sales,  or  in  perfecting  the  title  to  the  said       

iiereditaments^  or  any  part  of  the  same,  or  otherwise  in  relation  mdd^uT^ 
tbereto;  and  in  the  next  place  shall  retain  the  said  sum  of  2,500/.  ^'^^  ^ 
ind  mterest  hereby  secured,  or  so  much  thereof  as  shall  remain  to  retain 
tlien  undischarged;  and  shall  pay  over  the  surplus  moneys  (if£iSSt^*°^ 
anj)  to  the  said  {mortgagor)^  his  heirs,  executors,  administrators  or  to  paj  o?er 

ttOtm.  MrplM  to 

o"""  mortgagor. 

9.  PaOVrDED  always,  and  it  is  HEBEBT  FURTHEB  declared  Fopedorora 

iin>  A6BEED,  that  the  said  (mortgagee),  his  heirs,  executors,  adminis- 
tntors  and  assigns,  shall,  notwithstanding  the  power  of  sale  here- 
inbefore contained,  and  concurrently  therewith,  have  all  the  rights 
and  remedies,  by  foreclosure  or  otherwise,  of  a  mortgagee  ifl 
ordinaiy  cases,  (b) 


\. 


10.  And  the  said  {mortgagor)  doth  hereby  for  himself,  his  heirs,  Corenant  from 
ezecators  and  administrators^  covenant  with  the  said  (mortgagee)^  payment  of 
lua  heirs,  executors,  administrators  and  assigns,  that  he  the  said  ^^^^  "^ 
{wiigagor\   his  heirs,  executors  or  administrators,  will  pay  or 
euue  to  be  pidd  unto  the  said  {mortgagee),  his  executors,  adminis- 
tratoiB  or  asdgns,  the  said  sum  of  2,500/.  sterling,  together  with 
interest  for  the  same  at  the  rate  of  4/.  for  every  lOOil  by  the 
year,  at  the  time  and  in  manner  hereinbefore  appointed  for  pay- 
ment thereof. 


(J)  The  insertion  of  the  foreclosure  dauae  is  not  essential  to  enable  the  Ptaciieal 
Boitgaeee  to  retain  that  remedy  where  a  power  of  sale  is  conferred  upon  BoggeBtions. 
bim  by  the  mortgage  deed ;  if,  therefore,  brevity  is  desirable,  the  cUuse 
■ly  be  altogether  omitted,  without  in  any  way  prejudicing  the  right  of  fore- 
donie,  or  the  other  remedies  of  a  mortgagee  in  ordinary  cases.  But  it  is  other- 
wae  where  the  mortgage  is  made  upon  trusU  for  sale.  The  reason  of  the 
Unction  is  •  that  where  there  is  an  express  trust  to  sell,  there  is  a  con- 
«nic6Te  conversion  of  the  property,  and  the  trusts  ought  to  be  carried  into 
<ftct;  whereas  a  power  merely  confers  an  authority  to  sell,  which  may  be  • 

aetwd  or  not  at  the  discretion  of  the  donee ;  in  other  words,  powers  are 
alii^  optional ;  trusts  always  imp^ative. 
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No.   I. 

McrtgageinFee 

hj/ AppouUmmt, 

GrarUfOnd 

Potoero/Sah* 

Also  to  pay 
intorest  h^- 
yottly. 


11.  And  AJLSOy  in  case  the  said  principal  Bum  of  2,5001,  or  any 
part  of  the  same  shall  remain  unpaid  after  the  said  day  of 

,  THEN  the  said  {mortgagor)^  his  heirs,  executors,  adminiB- 
trators  or  assigns,  will  from  time  to  time  during  the  continuance 
of  this  security  pay  or  cause  to  be  paid  unto  the  said  {mortgagee^ 
his  executors  administrators  or  assigns,  interest  for  the  said  Bun 
of  2,5002.,  or  so  much  thereof  as  shall  be  then  owing,  at  the  rate 
of  4/.  for  every  lOOi  by  the  year,  by  two  equal  half-yearly  pay- 
ments on  the  *  day  of  ,  and  the  day  of  in 
every  year,  without  deduction. 


hM*^d^r  ^^'  '^^^"^  ^^^^  ^^^^  ^^  ^^  {mortgagor)  now  hath  in  himsell 
to  ooDToj*  good  right,  full  power  and  lawful  and  absolute  authority  to  grani 
and  release  the  said  hereditaments  and  premises  unto  and  to  the 
use  of  the  said  {mortgagee^  his  heirs  and  assigns,  in  mannei 
aforesaid,  according  to  the  true  intent  and  meaning  of  these 
presents. 


For  quiet 
eDJoymentk 


13.  And  further,  that  the  said  hereditaments  and  premises 
'shall  be  held  and  enjoyed  according  to  the  limitations  and  pro- 
visions hereinbefore  contained,  without  any  let,  suit,  eviction, 
ejection,  interruption,  denial  or  disturbance,  of  or  by  the  said 
{mortgagor^  his  heirs,  executors,  administrators  or  assigns,  oi 
any  other  person  or  persons  whomsoever. 


FreodoiD  froin 
incumbrances. 


14.  And  that  freely,  clearly  and  absolutely  released,  exonerated 
and  discharged,  or  otherwise,  by  the  said  {mortgagor^  his  heirSj 
executors  or  administrators,  at  his  and  their  own  costs,  well  and 
sufficiently  protected,  saved  harmless  and  kept  indemnified,  of,  from 
and  against  all  former  and  other  estates^  rights,  titles,  liens,  chaigee 
and  incumbrances  whatsoever. 


For  nirther 

assaraooe. 


15.  And  mobeoveb>  that  the  said  {mortgagor^  and  all  persons 
rightfully  claiming  any  estate  or  interest,  legal  or  equitable,  in  the 
said  hereditaments  and  premises,  shall  and  will,  from  time  to  time 
and  at  all  times  hereafter,  at  the  request  of  the  said  {mortgagee),  hifl 
heirs,  executors,  administrators  or  assigns,  but  at  the  costs  of  the 
said  {mortgagor),  his  appointees,  heirs  or  assigns  (until  the  exercise 
of  the  aforesaid  power  of  sale,  or  the  absolute  foreclosure  of  the 
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qmtj  of  redemption  of  the  sud  hereditaments  and  premifles,  and       ^^  ^ 
aftenrards  at  the  costs  of  the  parties  requir^ig  the  same),  make,  do,  MongagemFee 
sdmowledge,  enter  into,  execute  and  perfect,  or  caase  or  procure    o^^^cmd 
to  be  made,  done,  acknowledged,  entered  into,  executed  and  per-  ^^^'^*^ 

fected,  all  such  further  and  other  lawful  and  reasonable  acts,  deeds,        

conyeyances  and  assurances  in  the  law  whatsoever,  for  the  further, 
better,  more  perfectly  or  sittisfactorily  granting,  releasing,  confirm- 
ing or  otherwise  assuring  the  said  hereditaments  and  premises 
berebj  granted  and  released,  with  their  appurtenances,  unto  and  to 
the  use  of  the  said  {mortgagee)^  his  heirs  and  assigns,  according  to 
the  true  intent  and  meaning  of  these  presents,  as  the  said 
{mortgagee)^  his  heirs,  executors,  administrators  or  assigns,  or  his 
or  their  counsel  in  the  law,  shall  require. 

16.  Pboyibed   always,  that  if  the  said  hereditaments  and  PnmM  that 
premises,  or  any  of  them,  or  any  part  thereof,  shall  be  sold  under  coooarring  in 
the  power  of  sale  hereinbefore  contained,  and  the  said  {mortgagor^  ^^^  ^^^ 
his  heirs,  appointees  or  assigns,  shall  concur  in  such  conveyance  to  absolute 
my  purchaser  or  purchasers,  and  thereby  enter  into  such  qualified 
covenants  for  title,  quiet  enjoyment,  freedom  from  incumbrances 

and  for  further  assurance  as  a  purchaser  under  ordinary  circum- 
fltances  is  entitled  to  require,  then  and  in  such  case  the  absolute 
covenants  hereinbefore  entered  into  by  the  said  {mortgagor)  shall 
from  thenceforth  become  utterly  void  and  of  none  efiect,  any tlung 
herembefore  contained  to  the  contrary  thereof  in  anywise  not- 
wiAstanding. 

17.  Akd  tlie  said  (mortgagee)  doth  hereby  for  himself,  his  heirs,  OoTenant  that 
execntOTB  and  administrators,  covenant  with  the  sidd  {mortgagor^  enjoy  until 
his  heirs,  appointees  and  assigns,  that  until  default  shall  be  made        ^ 

ni  payment  of  the  said  sum  of  2,600/«  and  interest,  at  the  time 
and  in  manner  aforesaid,  it  shall  be  lawful  for  the  said  {tnort" 
9ogor\  his  heirs,  appointees  and  assigns,  to  hold  and  enjoy,  and 
to  receive  and  take,  the  rents,  issues  and  profits  of  the  said  here- 
fitaments  and  premises,  without  any  let,  suit,  eviction,  ejection, 
interruption,  denial  or  disturbance,  of  or  by  the  said  {mortgagee)^ 
Ub  heirs^  executors^  administrators  or  asfflgns,  or  any  other  per- 
Mm  or  persons  whomsoever  rightftdly  claiming  by,  from,  through, 
under  or  in  trust  for  him  or  them. 
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No.  I. 

Mortgage  in  Fee 
bjf  Appointment, 

GratU,  and 

JUleaee,  with  a 

Power  of  Sale. 

That  mortgagee 
will  not  exercise 
power  of  tale 
without  giTing 
mortgagor  due 
notice. 

Purchaser  under 
power  of  sale 
not  to  he  pre- 
judiced for  want 
of  such  notice. 


18.  And  furtheb,  that  the  said  {moTtgagee)^  his  heirs^  erecu- 
torsi  administrators  or  assigns,  will  not  cxerdse  the  power  of  eale 
hereinbefore  contained,  without  giving  six  calendar  months'  pre- 
vious notice  thereof,  in  writing,  to  the  said  {nwrtgagor^  his  heii«» 
executors,  administrators  or  assigns,  or  leaving  the  same  at  his  or 
their  last  or  usual  known  place  of  abode  in  England :  Pbovii>£]> 
NEVERTHELESS,  that  uo  purchaser  or  purchasers  under  such 
power  of  sale  shall  be  in  anywise  prejudiced  or  affected  thereby, 
anything  hereinbefore  contained  to  the  contrary  there<tf  in  anywise 
notwithstanding,  (c) 

In  witness,  &a 


Practical 
snggestions. 


(c)  Keitber  mortgagor  nor  mortgagee  can  make  a  Talid  lease  without  they  both 
concur  therein  (see  Vol.  I,  p.  510,  note  a\  unleas  an  express  power  to  that  e£fect 
is  reserved  b^  the  mortgage  deed ;  it  therefore  necesauily  follows,  that  where 
a  power  of  this  kind  is  intended  to  be  conferred  upon  the  mortgagee,  or  reserred 
to  the  mortgagor,  one  of  the  following  clauses,  according  to  the  circmnstanoee  of 
the  case,  should  be  inserted. 


Power  for 
mortgagee  to 
grant  leases. 


C.  **  Pbovided  always,  and  it  is  hereby  DEOLABED  AK1> 
AGREED  by  and  between  the  said  parties  to  these  presents,  that  in 
case  of  default  in  payment  of  the  said  sum  of  £  and  interest 

at  the  time  hereinbefore  appointed  for  payment  thereof,  it  shall  be 
lawful  for  the  said  {mortgagee)^  his  heirs  or  assigns,  so  long  as  he  or 
they  shall  be  in  the  actual  possession  of  the  said  hereditaments  and 
premises,  or  in  receipt  of  the  rent  and  profits  thereof,  and  so  long 
as  any  sum  or  sums  of  money  shall  remain  charged  upon  the  aaid 
premises  by  virtue  of  these  presents,  by  any  deed  or  deeds,  and 
either  referring  or  not  referring  to  this  present  power,  to  demise  or 
lease  all  or  any  part  of  the  said  hereditaments  and  premises  at  rack- 
rent,  for  any  term  or  terms  of  years  not  exceeding  fourteen  years, 
in  possession  and  not  in  reversion,  so  that  there  be  reserved  in 
every  such  tease  the  best  improved  yearly  rent  that  can  reason- 
ably be  gotten  or  obtained  for  the  same ;  and  so  that  there  be  con- 
tained  therein  a  proviso  for  re-entry  for  nonpayment  of  the  rent 
thereby  to  be  reserved  for  the  space  of  twenty-one  days  after  the 
same  shall  become  due  and  payable,  and  so  that  the  lessee  or 
lessees  covenant  for  payment  of  the  rent  thereby  to  be  reserved. 
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— — -^ — —         j^^ 

\  ind  80  thftt  Buoh  lessee  or  lessees  be  not  made  dispunishable  for  MortgageinFM 

^^"^  Granty  and 

JUieaaOf  miih  a 

U  mortgagor  u  to  be  empowered  to  grant  leases,  insert —  Pcwtr  of  Sok, 

D.  «*  Provided  always,  and  it  is  hereby  declared  and  Power  for 

mortgagor  to 

A6BEED  by  and  between  the  said  parties  to  these  presents,  that  it  grant  leases, 
shall  be  lawful  for  the' said  {mortgagor)^  his  heirs  or  assigns,  so  long 
IS  he  or  they  shall  remain  in  possession  of  the  said  hereditaments 
and  premises,  and  whether  or  not  default  shall  have  been  made  in 
payment  as  aforesaid,  by  any  deed  or  deeds,  either  referring  or  not 
referring  to  this  present  power,  to  demise  or  lease  all  or  any  part 
of  the  said  hereditaments  and  premises  for  any  term  or  terms  of 
yean  not  exceeding  fourteen  years  from  the  making  thereof,  so 
that  there  be  reserved  in  every  such  lease  the  best  improved  rent 
that  can  reasonably  be  gotten  or  obtained  for  the  same,  and  so  that 
^  lease  be  granted  in  possession  and  not  in  reversion,  and  , 
without  taking  any  fine,  premium,  or  foregift  for  the  making 
thereof,  and  so  tliat  there  be  contained  therein  a  proviso  for  re- 
entry for  nonpayment  of  the  rent  thereby  to  be  reserved  for  the 
space  of  twenty-one  days  next  after  the  same  shall  become  due ; 
ud  so  that  the  lessee  or  lessees  execute  a  counterpart  thereof, 
lad  therein  covenant  for  the  payment  of  the  rent  thereby  to  be 
reserved;  and  so  that  the  lessees  be  not  made  dispunishable  for 
waste;  which  counterpart  it  is  hereby  agreed  is  to  be  delivered 
over  to  the  said  {mortgagee)^  his  executors,  administrators  or  assigns, 
withm  seven  days  next  after  the  execution  thereof."  * 

*Tfab  daose  and  the  two  following  clauses  when  required,  should  come  in  after  Pnetieal 
tk  daose  providiog  that  the  mortgagor  shall  enjoy  until  default.  snggwIkM. 

E.  •*  PkOVIDED  always,   and  it  is  HSBEBT  declared  and  Pottot  to  gnuit 

AORSSD  by  and  between  the  said  parties  to  these  presents,  that  it  °*^°"8  ■•'*^ 
ibaD  be  hwful  for  the  said  (mortgagor),  his  heirs  and  assigns,  so  long 
IS  he  or  they  shall  continue  in  possession  of  the  said  hereditaments 
and  premises,  and  whether  or  not  any  such  default  in  payment  as 
foresaid  shall  have  been  made,  to  grant  mining  setts  in,  over,  under, 
tod  throughout  all  or  any  part  of  the  said  hereditaments  and 
premises  hereby  granted  and  released,  with  such  reservations, 
powers  and  stipulations  as  are  uspal  in  mining  setts,  agreeable  to  the 
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No.  I. 

bif  AppomtmmUf 

Grantf  and 
Rdeate^wiiha 
Potoer  of  Sale, 


Mortgagor  oot 
to  grant  leases 
without  giving 
mortgagee  dae 
notice. 


Practioal 


system  of  good  mimng,  according  to  the  custom  of  the  coontiy  in 
which  the  said  hereditaments  and  premises  are  situated 

P.  "Peovided  always,  and  it  is  hereby  fubthebcoye- 

NANTED,     DECLARED     AND     AGBEED,     that     in    CasC      the     Said 

(mortgagor)^  his  heirs  or  assigns^  shall  grant  any  such  lease  or 
leases  of  all  or  any  part  of  the  said  hereditaments  and  premises^ 
under  the  power  for  that  purpose  reserved  to  him  as  aforesaid, 
he  the  said  {mortgagor)^  his  heirs  or  assigns,  shall  and  will,  at  least 
fourteen  days  previously  to  the  granting  of  any  such  lease  or 
leases^  communicate  to  the  said  (mortgagee)^  his  executors,  adminis- 
trators or  assigns,  the  terms  upon  which  such  lease  or  leases  shall 
be  granted ;  and  also  shall  and  will  cause  the  lessee  or  lessees  to 
execute  a  counterpart  thereof  in  pursuance  of  the  terms  of  the 
power  hereinbefore  contained^  and  deliver  over  such  counterpart  to 
the  mA{martgagee)^ his  executors,  administrators  or  assigns,  within 
seven  days  next  after  the  same  shall  be  made.  Provided 
NEYERTHELESS,  that  no  Icssec  or  lessees  under  such  power  of 
leasing  shall  be  in  anywise  affected  or  prejudiced  for  want  of  such 
previous  communication  of  the  terms  of  such  letting,  or  for  want 
of  due  delivery  by  the  said  {mortgagor)^  his  heirs  or  assigns,  to 
the  said  {mortgagee^  his  executors,  administrators  or  assigns^  of 
such  counterpart  as  aforesaid,  anything  hereinbefore  contuned  to 
the  contrary  thereof  in  anywise  notwithstanding. 

If  the  mortgagee  is  to  undertake  to  produce  title  deeds,  in  order  to  enable  tlie 
mortgagor  to  diow  a  title  to  any  subeequeat  pOTcfaaser  or  mortgagee,  the  follow- 
ing muse  should  be  inserted : — 


^  ^   6.  **  And  it  is  hereby  further  declared  and  agreed, 

xnortfftgeo  to 

SMTodaoe  title     and  particularly  the  said  {mortgagee)  doth  hereby  for  himself,  bis 
heirs,    executors    and    administrator^    covenant  with  the 


(mortgagor)^  his  heirs  and  assigns,  that  in  case  the  said  {mortgagor), 
his  appointees,  heirs  or  assigns,  shall  at  any  time  hereafter  enter 
into  any  contract  for  the  sale  or  mortgage  of  the  said  hereditaments 
and  premises,  or  any  part  thereof,  or  of  the  equity  of  redemption 
of  the  said  premises,  or  any  part  thereof,  that  then  and  in  such  case 
the  said  {mortgagee)^  his  heirs,  executors,  administrators  or  assigns^ 
will,  at  the  request  and  costs  of  the  eaid  {mortgagor),  his  appoin- 
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tees,  heirs  or  assigns,  produce  and  show  forth  unto  the  intended  MortffogeinFee 
paicfaaser  or  mortgagee,  his  heirs  or  assigns,  or  his  or  their  attorney,  ^  (^^^Hd 
solicitor,  agent  or  counsel,  all  and  singular  the  title  deeds  and  ^'^^'^^f^^ 

momments  of   title    relating    to    the    said  hereditaments    and        

premises,  in  the  custody  or  possession  of  the  said  {mortgagee)^  his 
keirs,  executors,  administrators  or  assigns,  or  which  he  or  they  can 
procure  without  suit ;  and  at  such  like  request  and  costs  furnish 
tme  and  attested  or  other  copies,  extracts  or  abstracts,  and  permit 
the  same  to  be  examined  and  compared  with  the  originals."  * 


*  See  practical  observatioDS  upon  the  inoonyenieDce  af  the  practice  of 
mortfcagor  beiog  unable  to  compel  mortgagee  to  produce  the  title  aeeds,  oii/e, 
p.  4,  note  (a). 
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CONCISE  PRBCEPSNT8  tJX 


Na  II 


SHORT  FORM  OF  MORTGAGE  BY  APPOINTMENT,  GRANT,  AND 
RELEASE,  WITH  POWER  OF  SALE,  AND  USUAL  MORTGAGE 
COVENANTS :  ADDITIONAL  COVENANTS,  WHERE  THE  MORT^ 
GAGOR  IS  TO  COVENANT  TO  INSURE  AGAINST  FIRE ;  ALSO 
WHERE  VENDOR  AGREES  TO  ACCEPT  A  REDUCED  RATE  OF 
INTEREST  ON  PUNCTUAL  PAYMENT.  VARIATION  WHERE 
THE  ASSURANCE  IS  ONLY  A  SIMPLE  APPOINTMENT. 


I. 


2.  Recital  of  oonveTAQCd  to   dower 


3.  Of  agreement  for  loan. 

4.  Testatuin :  mortgagor  appoints,  and 

also  grants  and  releases. 

5.  Habendum  to  mortgagee  in  fee. 

6.  ProTiso  for  redemption. 

7.  Power  of  sale. 

8.  Foredoeore  clause. 

9.  Coyenant  from  mortgagor  to  pay 

principal  and  interest. 

10.  That  he  has  good  right  to  convey. 

11.  For  qniet  eiyoyment  and  freedom 

from  incumbrances. 


12«  For  ftirther  assurance. 

13.  Coyenant  from  mortgagee  not  to 

exercise  power  of  sale  without 
giving  mortgagor  six  calendar 
monws'  previous  notice. 

14.  That  mortgagor  shall  e^joy  until 

default. 


StAstUwied  and  additional  Clantet, 

A.  Variation  where  the  assurance  is  by 

way  of  appointment  only. 

B.  Covenant  tp  insure  against  fire. 

C.  Clause  where  the  mortgagee  agrees 

to  accept  a  reduced  rate  of  interest 
upon  punctual  payment. 


Badtalof 
con^ejanoeto 
dower  iiB0t. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.  185  , 
Between  {mortgagor)^  of,  Ac,  of  the  one  part,  and  (mortgagee)^ 
of  &c.,  of  the  other  part 

2.  Whereas  by  Indentare  dated  the  day  of  ,  and 
made  between  (vendor),  esquire,  of  the  first  part,  the  said  (mori^ 
gagar)f  of  the  second  part,  and  {mortgagee's  dower  trustee),  of  the 
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third  party  the  hereditamente  and  premises  hereinafter  described       ^^^ 
were  limited  to  such  uses  as  the  said  {mortgagor)  should  at  any     Mortgage 
time  by  deed  appoint,  and  in  defiiult  of  such  appointment,  TO  the     Granu^and 
USE  of  the  said   {mortgagor)  for  life,  without  impeachment  of  ^^J^ 
waste,  with  a  limitation  TO  THE  USE  of  the  said  {dower  trustee) ^  his  imdCovwtmu. 
ezecators  and  administrators,  during  the  life  of,  and  in  trust  for 
the  add  {mortgagor)  and  his  assigns,  with  the  ultimate  limitation 
TO  THE  USE  of  the  Said  {mortgagor),  his  heirs  and  assigns  for  ever. 

3.  And  waEaBAS  the*  said  {mortgagee)   at  the  request  of  the  ^^■jJJJ'"*^* 
laid  {mortgagor),  hath  agreed  to  advance  him  the  sum  of  6OOZ1  on 
the  secnrity  of  the  said  hereditaments  and  premises. 

4  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of^JJ^^* 
the  said  agreement,  and  in  consideration  of  the  sum  of  600/1  appoints  and 

•  a^  ffimti  and 

Bteriing  this  day  paid  by  the  said  {mortgagee)  to  the  said  {mortgagor),  nleaMt. 
the  receipt  of  which  the  said  {mortgagor)  hereby  acknowledges, 
aod  therefrom  doth  release  and  for  ever  discharge  the  said  {mart-- 
jogee)^  his  heirs,  executors,  administrators  and  assigns;  He  the 
said  {mortgagor)  in  execution  of  the  power  reserved  to  him  by  the 
said  herdnbefore  recited  indenture,  doth  by  this  present  deed 
absolutely  and  irrevocably  appoint,  (a)  [and  by  way  of  further 
asaoiance  doth  by  these  presents  grant,  release  and  confirm  unto 
the  said  {mortgagee)  and  his  heirs],  all  [Descbibe  parcels,"]  And 
all  rights  members  and  appurtenances  to  the  said  premises  belonging, 
AHD  all  the  estate,  right,  title  and  interest,  both  legal  and  equitable, 
of  him  the  said  {mortgagor)  therein:  tooetheb  with  all  deeds  and 
writings  relating  to  the  title  thereof,  in  the  possession  of  the  said 
{mortgagor),  or  which  he  can  obtain  without  suit 

5.  To  HAYS  AND  TO  HOLD  the  Said  {short  general  description),  and  Habendnin  to 
all  and  singular  other  the  hereditaments  and  premises  hereinbefore  fee. 


ja)  If  the  mortgage  ia  to  be  by  a  simple  appointment  only,  omit  the  words 
witluQ  brackets  above,  and  also  the  babendum  dauae,  and  aabatitute  in  place 
thotof-  »  r 

A.  "That  all,   &c.   (descbibe  parcels)  with  their  rights,  V*™**""* ''J*";* 

.  XaA  ftflSUrADCO  IB 

members  and  appurtenances,  shall  from  henceforth  be  and  enure  by  wmy  of 
10  THE  USE  of  the  said  {mortgagee)  his  heirs  and  assigns  for  ever.**  "PP^*"^*- 
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No.  n.      described,  and  hereby  granted  and  released,  with  their  aj^or- 

Mortgage     tenances,  unto  the  said  {mortgagee)  and  his  heira»  TO  thb  use  of 

^Gr^i^*^  him  the  said  {mortgagee)^  his  heirs  and  assigns  for  ever ;  subject 

p^^^oTS^  HEVEBTHBLB88  to  the  proviso  for  redemption,  and  the  powers, 

and  Cotfenantt.  provisoes  and  declarations  hereinafter  contained. 

Proriso  for  6.  Pboyided  ALWAYS^  that  if  the  sidd  {mor^fogor),  his  heirsi 

'^       executors,  administrators  or  assigns  shall^  on  the         day  of 

next,  pay  nnto  the  said  {mortyagee)  his  execntors,  administrators  or 
assigns,  the  som  of  600/L  sterling,  t(^;ether  with  interest  for  the 
same  at  the  rate  of  5L  for  erery  lOO/L  by  the  year  without 
deduction,  then  the  said  {mortgagee)^  his  heirs  or  assigns,  will  at 
any  time  thereafter,  at  the  request  and  costs  of  the  said  {mortgagor)^ 
his  appointees,  heirs  or  assigns,  reconvey  the  said  hereditaments 
and  premises  unto  the  said  {mortgagor),  his  appointees,  heirs  and 
assigns,  free  from  all  incumbrances  created  therein  by  the  said 
{mortgagee),  his  heirs  or  assigns. 

Power  of  sale.  7.  Pboyibed  ALSO,  that  if  de&ult  shall  be  made  in  pajrment 
of  the  said  sum  of  600il  and  interest,  or  any  part  of  the  same,  at 
the  time  hereinbefore  appointed  for  payment  thereof,  then,  and 
at  any  time  thereafter,  it  shall  be  lawful  for  the  said  {mortgagee), 
his  heirs,  executors,  administrators  or  aissigns,  either  with  or 
without  the  concurrence  of  the  siud  {mortgagor),  his  heirs  or 
assigns,  to  sell  the  said  hereditaments  and  premises,  or  any  part 
thereof,  by  public  auction  or  private  contract,  either  together  or 
in  parcels,  for  such  price  as  may  appear  reasonable,  with  power  to 
buy  in  and  re-sell  the  same,  without  being  responsible  for  any  loss 
that  may  be  thereby  incurred ;  and  also  to  enter  into  such  con-* 
tracts,  stipulations  and  conveyances  as  may  be  deemed  expedient 
for  the  purpose  of  perfecting  such  sale  or  sales;  and  also  to  give 
receipts  for  the  purchase-moneys,  which  shall  effectually  exonerate 
the  patties  paying  the  same  from  all  responsibility  with  respect  to 
the  application  thereof,  or  from  inquiring  into  the  necessity  or 
expediency  of  any  such  sale  or  sales,  or  whether  any  such  default  in 
payment  as  aforesaid  shall  have  been  made-  And  do  and  shall  stand 
possessed  of  the  purchase-moneys,  in  tbust,  Jirst,  to  defrtiy  the 
incidental  expenses  oi  such  sale  or  sales;  secondly,  to  retain  the 
said  principal  sum  of  600/.  and  interest,  or  so  much  thereof  as 
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dan  be  then  dae  on  this  seourity;  and  thirdly,  to  pay  over  the  No.  n. 
raiplas  moneys  (if  any)  to  the  said  {mortgagor),  his  heirs^  exeea*  Monffoge 
im,  administrators  or  assigns.  ^^Stu!mT* 

8.  Fboyidbd  AI/80,  that  this  power  of  sale  shall  not  deprive  mdCovmumu, 
the  said  {mortgagee),  his  heirs^  executors^  administrators  or  assigns^  Fowciowiw 

of  the  i%bts  and  remedies,  by  foredosure  or  otherwise  of  a  mort-  ^^'^'^ 
gagee  in  ocdinary  cases,  (ft) 

9.  Akd  the  siud  (mortgagor)   doth   hereby  for  himself,   his  CoTvnant  from 
inn,  ezecators  and  administrators,  covenant  with  the  said  {mort-  ^^^^^pai 
ffte),  his  heirs,  executors,  administrators  and  assigns,  that  he*°^"'^^^^ 
tlie  Bud  {mortgagor),  his  executors  or  administrators,  will  on  the 

day  of  next,  pay  unto  the  said  {mortgagee),  his  executors, 

administrators  or  assigns,  the  full  sum  of  6002i  sterling,  together 
vith  interest  for  the  same  at  the  rate  of  6/.  for  every  100/.  by  the 
year  without  deduction,  (c) 

Id  And  AiidO,  that  he  the  said  {mortgagor)  now  hath  in  Tb«t  he 
linaelf  good  right  to  convey  (d)  the  said   hereditaments  and^^y'^^* 
pRmises,  with  their  appurtenances,  unto  and  to  the  use  of  the 
aiid  {mortgagee),  lus  heirs  and  assigns,  in  manner  aforesaid. 

IL  And  furtheb,  that  the  same  hereditaments  and  premises  For  quiet 
aUl  or  may  be  held  and  enjoyed  according  to  the  limitations  and  ^3^^^ 
proTiflioDS  hereinbefore    contiuned,  without    let,    suit,  eviction,  ""^^^^^n^**- 
doual  or  disturbance  of    or  by  the  said  {mortgagor),  or  any 
otber  person  or  persons  whomsoever,  and  that  free  from  all 
estates,  rights,  titles,  liens,  charges  and  incumbrances  whatsoever. 

12.  And  mobeoveb,  that  the  said  {mortgagor),  and  all  persons  For  farther 
whomsoever  risrhtfullv  claunms  anv  estate  or  mterest,  lesal 


aasorance. 


(&)  If  breYitv  ia  deniable,  the  foreclosure  daiue  may  be  safely  omitted :  Poetical 
(neoKe^page  37.)  wiggeetioiis. 

{c)  If  the  interest  is  to  be  payable  half-yearly,  insert  bere  Clause  11  from 
hapneedent,  bat  reserving  iJie  interest  at  6/.  instead  of  4/.  per  cent. 

(i)  If  the  assurance  ia  by  ample  appointment  only,  for  *'  convey,''  substitute 
"ippoiiif 
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Nan.      equitable,  in  the  said  hereditamente  and  premises,  shall  and  will 

Morifags     from  time  to  time,  and  at  all  times  during  the  continuance  of  this 

Ormi/a^  Security,  at  the  request  of  the  said  {mortgagee),  his  executors, 

^^^J^  administrators  or  assigns,  but  at  the  costs  of  the  said  (mortgagor), 

and  Covmtmtt.  his  appointees,  heirs  or  assigns,  make,  do,  acknowledge,  enter  into. 

For  fortto       cxecute  and  perfect  all  such  further  assurances  for  the  further, 

better,  or  more  satisfactorily  assuring  and  confirming  the  said 

hereditaments  and  premises,  unto  and  to  the  use  of  the  said 

(mortgagee),  his  heirs  and  assigns,  according  to  the  true  intent  and 

meaning  of  these  presents,  as  the  said  {mortgagee)^  his  executors, 

administrators  or  assigns,  or  his  or  their  counsel  in  the  law,  shall 

direct  (e) 

In  witness,  &c. 


(e)  K  the  mortgagor  is  to  coTenant  to  influre  against  damage  by  fire,  insert 
the  clause  followmg : — 

To  insim  B.  And  LASTLY,  that  the  said  {mortgagor)  his  heirs,  executors, 

^^  ^*  administrators  or  assigns,  wiU,  at  his  or  their  own  costs,  at  all 
times  during  the  continuance  of  this  security,  keep  all  the  build- 
ings upon  the  said  hereditaments  and  premises  constantiy  insured 
against  damage  by  fire  in  the  sum  of  600/.  or  upwards,  in  some 
respectable  insurance  o£Sce,  to  be  approved  o^by  the  said  {mortgagee), 
his  executors,  administrators  or  assigns ;  and  also  will,  immediately 
upon  payment  of  the  premiums  to  become  due  in  respect  of  such 
insurance,  deliver  the  receipts  and  vouchers  for  the  same  to  the 
said  {mortgagee),  his  executors,  administrators  or  assigns.  And 
in  case  the  said  (mortgagor),  his  heirs,  executors,  administrators  or 
assigns,  shall  fail  to  keep  such  policies  of  insurance  on  foot,  it 
shall  be  lawful,  but  not  imperative,  for  the  said  (mortgagee), 
his  executors,  administrators  or  assigns,  so  to  do,  and  all  sums 
of  money  which  he  or  they  shall  so  expend,  shall  be  a  furtiier 
charge  on  the  said  hereditaments  and  premises,  and  carry 
interest  at  the  rate  aforesaid  And  all  sums  of  money  to  be 
received  in  respect  of  such  policy  or  policies  of  insurance  shall 
be  received  by  the  said  (mortgagee),  his  executors,  adminis- 
trators or  assigns,  and  be  held  by  him  or  them,  in  trust 
for    securing    the    repayment    of   the    said    sum   of  600^  and 
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13.  And  the  said  {mortgagee)  doth  hereby  for  himself^  his  heirs,       No.  n. 
execQtOTs  and  administrators,  covenant  with  the  said  {mortgagor^     Montage 
Ub  appointees,  heirs  and  assigns,  that  he  the  said  (mortgagee^  his  ^q^  and  ' 
kein,  executors,  administrators  or  assigns,  will  not  exercise  the  ^"^^^^^f^, 

'      ^  ^  ....  Powers  of  Sate 

power  of  sale  hereinbefore  contained,  without  giving  six  calendar  o^  Covenanu, 
moothd  previous  notice  thereof  in  writing  to  the  said  (mortgagor),  Covenant  ftom 
his  heirs  or  assigns,  or  leaving  the  same  at  his  or  their  last  or  JJ^^J^"^"**' 
usual  place  of  abode  in  England,     Provided  always,  that  noP?^"*'*'"!^ 

-  .  ,  ,  without  giving 

'purchaser  under  such  power  of  sale  shall  be  in  anjwise  prejudiced  mortgagor  six 

rt-     ^   J  xt-        lj_  calendar  months 

or  affected  therebjr.  p^^oos  notice. 

14.  And  also,  that  until  default  shall  be  made  in  payment  of  i^**' ^n^rtgiK^^r 
the  said  sum  of  6002i  and  interest,  it  shall  be  lawful  for  the  said  default. 
{mar^agar)j  his  appointees,  heirs  or  assigns,  to  hold  and  enjoy  the 

«id  hereditaments  and  premises,  and  to  receive  the  rents  and  profits 
thereof^  without  let,  suit,  eviction,  denial  or  disturbance  by  the 
add  [mortgagee\  his  heirs  or  assigns,  or  any  other  person  whom- 
Boever  rightfuUy  claiming  under  him  or  them.  (/) 

In  witness,  &c 


interest,  and  any  sums  of  money,  which  may  have  been  expended  in 
keeping  up  such  insurance  or  insurances;  and  subject  thereto 
IN  TRUST  for  the  said  (mortgagor),  his  executors,  administrators 
and  assigns. 

(/)  If  a  reduced  rate  of  interest  is  to  be  received  upon  punctual  payment, 
inKrt  here  the  following  clause : — 

C-  And  also,  that  if  the  said  (mortgagor),  his  appointees,  heirs,  Covenant  from 

r-    •    *  •  111/*  *  •!•        mortgagor  to 

executors,  admmistrators  or  assigns,  shall  from  time  to  time  during  accept  a  redDC4>d 
the  continuance  of  this  security,  regularly  pay  the  interest  on  the  {^^on^punctiuS? 
BBud  sum  of  600/.,  or  so  much  thereof  as  shall  be  then  due,  at  the  payment. 
rate  of  4/.  for  every  100/.  by  the  year,  by  two  equal  half-yearly 
payments,  on  the  day  of  and  t1ie  ^       day  of  in 

every  year,  or  within  one  calendar  month  next  thereafter,  then 
the  said  (mortgagee),  his  executors,  administrators  or  assigns,  will 
accept  such  interest  at  4/.  per  cent.,  in  lieu  of  the  higher  rate  of 
yoL,  II.  E 
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Ko.  n.      interest  hereinbefore  reserved,  for  every  half-year  for  which  sach 
Mortgage     reduced  interest  shall  be  paid.* 

hg  AppcMUmeiiil, 

Grant,  and 

ReUatey  foith 
Powenqf  Sale 

and  Covenanu.     •  An  agreement  to  pay  an  increased  rate  of  interest  in  default  of  pnnctiial 

.~~~"         payment,  will  be  in  the  natmre  of  a  penalty,  which  a  court  of  equity  will  always 

'^'^^  reueve  against.    But  where  a  higher  rate  of  interest  is  reserred,  it  may  be 

obBenrationB.      provided  that  it  shall  be  reduced  on  punctual  payment,  which,  if  made  accord- 

mgly,  equity  will  compel  the  mortgagee  to  accept ;  and  if  not  so  paid,  the  higher 

rate  of  mterest  may  be  enforced,  wnich  equity  will  refuse  to  relieve  against : 

(Joy  Y.  Cox,  Pre.  Cha.  160;   Halifax  (Marquis  of)  v.  Higgins^  2  Vem.  134; 

Holies  (Lady)  v.  Wyse^  ib,  289 ;  Strode  ▼.  Parker^  ib.  316 ;  Bonafons  v.  Rgbot, 

3  Burr.  1734 ;  Stanhope  v.  Manners,  2  Eden.  197 ;  and  see  1  Hughes  Fract 

Mort.  63,  64.) ' 

Utniy  laws  now     As  all  the  Usury  Acts  which  restrict  the  amount  of  interest  to  be  reserved 

repvded.  upon  mortgages  and  other  securities  of  a  like  nature  are  repealed  by  the  recent 

statute  (17  &  18  Vict.  c.  90,  s.  1),  it  will  no  longer  be  necessary  to  confine  the 

interest  to  6/.  per  cent.,  there  being  now  no  law  in  force  to  restrict  the  amount  to 

limit. 

operation  of  the      It  must,  however,  be  borne  in  mind  that  the  act  relates  only  to  future,  and 

act  prospectiTe   not  to  past,  transactions,  and  wUl  not  therefore  affect  any  that  were  done 

^^'  previously  to  its  passing:  (lOth  August,  1854.) 
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No.  III. 


VOBTGAGE  BY  WAY  OF  GRANT  AND  RELEASE.  VARIATION 
WHERE  THE  ASSURANCE  IS  MADE  BY  HUSBAND  AND  WIFE, 
THE  LATTER  CONCURRING  FOR  THE  PURPOSE  OF  BARRING 
HER  TTTLK  TO  DOWER. 


1.  PMes. 

iTeiCitam:  mortgagor  grants. 

3.  Habendom. 


Additional  Claiue, 

A.  Covenant  from  mortgagor  that  deed 
ahaU  be  acknowledged  byhia  wife. 


1.  THIS  INDENTURE,  made  the       day  of       A.D.  165    ,  I^artiea. 
Between  {mortgagor)  of,  &c.,  (a)  of  the  one  part,  and  {mortgagee) 

^  &C.,  of  the  other  part. 

2.  WITNESSETH,  that  in  consideration  of  the  sum  of  1,500/.  TMtatum. 
tte^Dgy  this  day  psud  by  the  said  {mortgagee)  to  the  said  {mart" 

fS^^  the  receipt  of  which  the  said  {mortgagor)  hereby  acknow- 
ledges, and  therefrom  also  releases  the  said  {mortgagee)^  his  heirs, 
aecQtors,  administrators  and  assigns ;  the  said  (morl^a^or).DoTH  Mortgagor 
b)r  these  presents  grant,  release  and  confirm  {b)  unto  the  said 


(')  If  the  wife  ia  a  concurring  party,  add — 

''and  {ChriMtian  name  of  wife)  his  wife." 

(6)  If  tlie  wife  is  a  party,  add — 

''and  the  said  {ChriMtian  name)  the  wife  of  the  said  {mortgagor) 
^  the  purpose  of  releasing  her  right  of  dower  in  the  heredita^ 

£  2 
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No.in. 

Mortgage  bjf 

wag  of  Grant 

and  Releasey 

foUh  Powen'of 

Sale  and  luwU 

Covenants, 

All-«sUte 
elaoM. 

All-deeds 
oUnse. 


(mortgagee)  and  his  heirs.  All,  &o.  [Hebe  describe  parcelsly 
and  all  rights,  members  and  appurtenances  to  the  said  heredita- 
ments and  premises  belonging  or  appertaining ;  And  all  the  estate, 
right,  title  and  interest,  both  legal  and  equitable,  of  the  said 
{mortgagor)  (c)  therein.  Together  with  all  deeds,  evidences  and 
writings  relating  to  the  title  of  the  said  hereditaments  and  pre- 
mises, in  the  custody  of  the  said  (mortgagor\  or  which  he  can 
obtain  without  suit. 


Habendum. 


3.  To  HAVE  AND  TO  HOLD  the  Said  (short  general  description) 
and  all  and  singular  other  the  hereditaments  and  premises  hereby 
granted,  with  their  appurtenances,  unto  and  to  the  use  of  the  said 
(mortgagee),  his  heirs  and  assigns  for  ever.  Subject  nevertheless  to 
the  proviso  for  redemption,  and  the  powers,  provisoes,  declara- 
tions and  agreements  hereinafter  contained.  [Here  insert  proviso 
for  redemption;  power  of  sale;  foreclosure  clause.  Covenants 
from  mo}'tgagor  for  payment  of  principal  and  interest ;  thai  mart^^ 
gagor  has  good  right  to  convey  ;  for  quiet  enjoyment ;  freedom  from 
incumbrances ;  and  for  further  assurance ;  (d)  And  also  that 
mortgagee  will  not  exercise  power  of  sale  without  giving  mortgagor 


ments  and  premises  hereinafter  described,  and  with  the  privity  and 
approbation  of  the  said  (mortgagor).  Doth  by  these  presents  re- 
mise, release,  and  quit  claim.'' 


(c)  If  the  wife  is  a  party,  add— 


<i 


and  the  said  (Christian  name)  his  wife." 


(d)  Wbere  the  wife  is  a  party  to  the  deed,    insert   here    the  following 
covenant : — 


Covenant  from 
mortgagor  that 
deed  ahall  be 
acknowledged 
by  his  wife. 


A.  ^*  And  lastly  that  these  presents  shall  forthwith  at  the 
costs  of  the  said  (mortgagor),  be  duly  acknowledged  by  the  said 
(Christian  name)  his  wife,  she  hereby  consenting,  and  otherwise 
perfected  with  the  solemnities  prescribed  by  law  for  rendering  the 
deeds  of  married  women  eifectual  for  releasing  or  extinguishing 
their  estates  or  interests  in  freehold  estates." 
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AT  calendar  months  previous  notice,  and  that  mortgagor  shall  enjoy      ^o-  m* 
«i£fZ  iefauU,  as  in  last  precedent^  clause  9  to  14,  inclasive,  pp.  47    Mortgage  hg 

iftiOl  wag  of  Grant, 

wUhPcWtTMof 

-         ^  SaUamd^uual 

IH  WITlTESSy  &C.  CoMiMoKf. 


[See  forms  of  Memorandum  of  Acknowledgment,  and  Certificate 
of  Acknowledgment,  ante^  YoL  L,  Part  L,  Section  L,  No.  VIL, 
daoses  1  and  2^  pp.  67,  68.] 
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No.  IV. 


MORTGAGE  BY  DEMISE,  WITH  USUAL  COVENANTS. 


1.  Parties. 

2.  Testatum,    hj  which   mortgagor 

demises. 

3.  Habendum  to  mortgagee  for  1,000 

years. 

4.  Proviso  for  redemption. 


5.  Covenant  from  mortgagor  that  he 

has  good  right  to  demise. 

6.  For  quiet  enjoyment  after  default; 

and  freedom  from  incnmbranoes. 

7*  For  further  assurance. 


Parties. 


TeBtatnm,  by 
which  mort- 
gagor demisea. 


1.  THIS  INDENTURE,  mode  the  day  of  A.D.  18  , 
Between  {mortgagor)  of,  &c.,  of  the  one  part,  and  {mortgagee)  of, 
&C.,  of  the  other  part 

2.  WITNESSETH,  that  in  consideration  of  the  sum  of  1,000^ 
sterling,  this  day  paid  by  the  said  {mortgagee)  to  the  said  {mort' 
gagor\  the  receipt  of  which  the  said  {mortgagor)  hereby  acknow- 
ledges, and  therefrom  doth  release  and  for  ever  discharge  the  said 
{mortgagee)^  his  heirs,  executors,  administrators  and  assigns.  He 
the  said  {mortgagor)  DOTH  by  these  presents  grant,  (a)  bargain, 


Mortgago 
aaanranoea  bj 
demise,  atrictlj 
speaking, 
operate  as  a 
bargain  and 
sale,  and  not  as 
a  lease  at 
common  law. 


(a)  The  usual  operatiTe  words  in  a  mortgage  bj  demise  are,  "  grant,  bargain, 
sell  and  demise,*'  which  assurance,  strictly  speakinff,  operates  as  a  bargain  and 
sale,  thus  vesting  the  possession  in  the  grantee  without  entry  under  the  Statute 
of  Uses  (stat.  27  Hen.  8),  and  not  as  a  demise  at  common  law,  the  latter  of 
which,  until  the  entrj  of  the  grantee,  passes  no  more  than  an  interesse  tenfuni 
in  the  premises.  Some  gentlemen  have  indeed  exercised  a  superabundant  de- 
gree or  caution  by  stating  expressly,  that  the  assurance  is  to  operate  **  by  way  of 
bargain  and  sale,  taking  effect  by  force  of  the  statute  for  transferring  uses  into 
possession^^^  in  order  to  prevent  the  assurance  being  by  any  possibility  construed 
into  a  demise  at  common  law.  There  can,  however,  be  no  reasonable  appre- 
hension of  this  construction  being  adopted  in  any  court  either  of  law  or  equity ; 
for,  as  a  learned  writer  very  justly  observes  (see  Hayes'  Con.  571,  4th  ed.),  "an 
example  of  a  lease  or  demise  operating  necessarily  and  exclusively  at  commoa 
law,  cannot  very  easily  be  given,  because  the  rent  reserved  is  alone  sufficient  to 
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idl  and  demise    unto  the  'siid  {mortgagee)  {li)  All,    [Hbbs      No.  IV. 
DBSCRIBS  parcels],  and  all  rights,  members  and  appurtenances  to   ifongaffe  ly 
the  said  premises  belonging ;  (c)  Aif  d  also  all  deeds  and  writings  ^J^^^J^^^mmif. 

idadng  to  the  title  of  said  premises  in  the  custody  or  powers  of  the        

ttid  {mortgagor),  or  which  he  can  procure  without  suit,  (d) 

3.  To  HAYB  AND  TO  HOLD  the  said  {short  general  description).  Habendum  to 
and  all  and  singuLir  other  the  premises  hereinbefore  described  and  1,000  jmib. 
hereby  demised,  with  their  appurtenances^  unto  the  said  {mortgagee), 

hiB  executors^  administrators  and  assigns,  henceforth  for  the  term 
of  1,000  years,  without  impeachment  of  waste,  subject  nevertheless  to 
the  proviso  for  redemption,  and  the  powers,  provisoes,  dedarations 
and  agreements  hereinafter  contained;  Yislding  and  paying 
therefore  yearly  and  every  year  during  the  said  term,  on  the  29th 
of  Sqitember,  the  rent  of  one  peppers^om,  if  the  same  shall  be 
lawfully  demanded  {e) 

4.  Peovidbd  always,  and  it  is  hereby  declared  and  agreed,  Pwrbo  for 
bj  and  between  the  said  parties  to  these  presents,  that  if  the  said 


nbe  a  use  md  to  leader  the  instroment  capable  of  e^ct  as  a  bargain  and  sale. 
Ib  a  mortgage  the  consideration  expressed  in  the  deed  must  necessarily  raise  a 
OK,  and  the  mortgagee  is  presently  in  possession  under  the  statute  without 
eatiy." 

(i)  It  is  a  common  practice  to  annex  words  of  limitation  to  the  demise  to  the  It  ii  the  more 

pirtj.    This,  however,  is  unnecessary,  no  words  of  limitation  being  essttitial  to  oorrect,  though 

tbe  creation  of  a  term  of  years ;  which,  strictly  speakin&f,  it  is  correct  to  omit  in  sot  the  most 

tltt  premises,  and  to  insert  in  the  habendum ;  it  being  the  office  of  the  premises  nsiul  practice, 

to  name  the  grantee  and  describe  the  parcels,  and  of  the  habendum  to  limit  the  ^  ^\  ^^ 
mm^  ^  '  liniitation  to 

exocntocB  io  the 

{c)  The  all-estate  clause  ought  never  to  be  inserted  in  mortgages  by  demise,  cIbom. 
cr  in  any  other  assurance  under  which  the  grantee  takes  a  limited  intmst,  such  ,. 

^fsng  inconsistent  with  his  estate,  and  only  applicable  to  a  conveyance  under  '^^^maT 
vln  the  whole  estate  in  the  premises  is  conveyed  from  tiie  grantor  to  the  ^ 
ffantee ;  still,  although  incorrect  in  point  of  form,  it  wiU  not  subrtantially  affect 
me  asnirance,  the  operation  of  which  may  be  controlled  by  the  habendum. 

(d)  Hie  all-deeds  clause  should  always  be  inserted  in  a  mortgage  by  demise,  All-deeds  cUnee 
bscsose  a  tennor,  for  however  long  a  term,  has  no  right  as  such  to  demand  the  ^  ^  omitted  in 
castodyof  the  title  deeds  which,  properly  speaking,  appertain  to  the  inheritance :  mortgage  by 
(Bwper  v.  Fanlder,  4  Mad.  129 ;  fVueman  v.  Westland,  I  You.  &  Jerv.  117  ;  ^*™»^ 

1  Hughes  Pract.  Mort.  149.) 

Bender  of  rent  a 

(e)  Bie  render  of  a  pepper-corn  or  other  nominal  rent  is  rather  a  formal  fonnal,  rather 
™  an  essential  part  oif  a  mortgage  by  demise,  the  object  being  to  raise  a  use  than  an  essential 
aader  the  statute,  but  kit  this  the  previous  pecuniary  consideration  is  amply  P"*  ?L  ^^IT 
iniBcient.  '"'^  *  ^^ 
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NoJTV.      {mortgagor^  his  heirs,  executors^  administrators  or  assigns,  shall 
Mortgage  hg   paj  or  cause  to  be  paid  unto  the  said  {mortgagee)^  his  executors, 
muaiCovmLu.  administrators  or  assigns,  the  sum  of  l,000iL  sterling,  together 
with  interest  for  the  same  at  the  rate  of  4i  for  every  lOOi  by  the 
year,  on   the  day  of  now   next   ensuing,  without 

deduction,  then  and  in  such  case  the  said  term  of  1,000  years 
shall  cease,  determine,  and  be  void,  to  all  intents  and  purposes 
whatsoever ;(/)  [Hebe  insert  powers  of  sale,  but  restricting  the 
exercise  of  such  power  to  the  personal  representatives  of  the  mortgagee^ 
and  the  1,000  years^  term,  tU  ante.  No.  II.,  clause  7,  p.  46.  Insert 
ALSO  covenant  to  pay  principal  and  interest,  ut  ib.  clause  9,  p.  47.] 


Goveoant  from 
mortgagor 
that  be  has 
good  right  to 
demiae. 


5.  And  also,  that  he  the  said  (mortgagor)  now  hath  in  himself 
good  right,  full  power,  and  lawful  and  absolute  authority  to 
grant  and  demise  the  said  messuages  or  tenements  and  premises 
unto  the  said  (mortgagee),  his  executors,  administrators  and 
assigns,  for  the  said  term  of  1,000  years,  in  manner  af(Mresaid, 
according  to  the  true  intent  and  meaning  of  these  presents. 


For  quiet 
enjojnient  after 
default 


6.  And  further,  that  if  default  shall  be  made  in  payment  of 
the  said  sum  of  1,0002.,  and  the  interest  thereof,  or  any  part  of 
the  same  respectively,  contrary  to  the  aforesaid  proviso,  and  the 
true  intent  and  meaning  of  these  presents,  it  shall  be  lawful  for 
the  said  (mortgagee),  his  executors,  administrators  and  assigns^ 
into  and  upon  all  and  singular  the  said  hereby  demised  mes- 
suages or  tenements  and  premises  to  enter,  and  the  same  with  the 


Practical 
remarks. 


Whether  a 
receipt  of 
mortgage  mouej 
on  a  mortgage 
by  demise,  or 
underlease,  will 
be  sufficient 
to  reinvest  a 
mortgagor  of 
his  original 
eatate. 


(/)  The  proviso  for  redemption  in  a  mortgage  by  demise  commonly  stipulates 
that  upon  parent  of  principal  and  interest  on  a  certain  day  the  term  shall 
cease,  so  that,  if  the  condition  be  performed,  the  mortgagor  will  be  in  possession 
of  his  former  estate,  without  the  necessity  of  any  reconveyance  or  surrender  of 
the  term. 

It  seems  also,  that  since  the  statute  8  &  9  Vict.  c.  112  declares  every  satisfied 
term  shall  cease,  a  receipt  from  a  mortgagee  acknowledging  satisfaction  of  the 
mortgage  debt  where  a  mortgage  has  been  effected  by  demise  or  underlease, 
will  operate  as  a  cesser  of  the  term,  and  that  there  will,  consequently,  be  no 
actual  necessity  for  either  a  surrender  or  assi^ment  to  divest  the  legal  estate 
in  the  mortgagor  or  other  owner  of  the  reversion,  notwithstanding  the  estate  ot 
the  mortgagee  has  become  absolute,  in  consequence  of  the  mortgagor*s  default 
in  pavment  of  the  principal  and  interest  on  the  day  appointed ;  still  for  all  this, 
it  will  probably  be  some  time,  and  perhaps  not  before  some  judicial  opinion  has 
been  pronounced  upon  the  subject,  before  the  profession  will  be  satisned  to  rely 
upon  this  doctrine  in  practice. 
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tf^urteiiaiices  to  hold  and  enjoy,  and  the  rents,  issues  and  profits      No.  IV. 

tliereof  to  receive  and  take,  to  and  for  his  and  their  own  use    Mortgage  1$ 

ind  benefit,  for  all  the  unexpired  residue  of  the  said  term  of  ,,,^^0„0„^„i^, 

1,000  years  which  shall  be  therein  then  to  come  and  unexpired, 

without  let,  suit,  eviction,  ejection,  interruption  or  denial,  from  or 

bj  the  said  {mortgagor)^  his  heirs  or  assigns,  or  any  other  person 

or  persons  whomsoever:  And  that  freely,  clearly,  and  absolutely  J'*««^?°  ^«>™ 

exonerated  and  discharged,  defended,  saved  harmless  and  kept 

mdemnified    by    the  said  {mortgagor)^  his    heirs,   executors   or 

administrators,  of,  from  and  against  all  former  and  other  estates, 

rights,  titles,  liens,  charges  and  incumbrances  whatsoever. 


attorance. 


7.  And  mobeoveb,  that  the  said  {mortgagor),  and  all  persons  ^^^J^^^ 
rightiuUy  claiming  any  estate  or  interest,  legal  or  equitable, 
in  the  said  messuages  or  tenements  and  premises,  shall .  and  will, 
from  time  to  time  and  at  all  times  hereafter,  at  the  request  of 
the  said  {mortgagee),  his  executors,  administrators  or  assigns,  but 
at  the  costs  of  the  said  {mortgagor)^  his  heirs  or  assigns  (until  the 
exercise  of  the  aforesaid  powers  of  sale,  or  the  absolute  foreclosure 
of  the  equity  of  redemption  of  the  said  hereby  demised  messuages 
or  tenements  and  premises,  and  afterwards  at  the  costs  of  the 
parties  requiring  the  same),  enter  into,  execute  .and  perfect  all 
aoeh  further  assurances,  for  the  more  perfectly  or  satisfactorily 
attoring  the  said  hereby  demised  premises  unto  the  said  {mart' 
gogee),  his  executors,  administrators  and  assigns,  for  all  the  then 
imexpired  residue  of  the  said  term  of  1,000  years,  as  the  said 
(mortgagee),  his  executors,  administrators  or  assigns,  or  his  or 
their  counsel  in  the  law,  shall  require. 

Ik  WITHE8S,  &C. 
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No.  V. 


MORTGAGE  IN  FEE  UNDER  THE  BENEFIT  BUILDING  SOCIETIES 
ACT,  BY  GRANT  AND  RELEASE.  VARIATION  WHERE  THE 
ASSURANCE  IS  BY  DEMISE,  (a) 


1.  Parties. 

2.  Recital  of  oonyejrance  to  mortgagee 

in  fee. 

3.  That  building   aocietj   has   been 

formed  aorarding  to  act  of  Par- 
liament. 

4.  Of  agreement  for  loan. 

5.  Testatum. 

6.  Habendum. 

7.  Proviso  for  redemption. 

8.  Power  of  entry  and  sale. 

9*  All  persons  baring  possession  of 
mortgage  deed,  and  professmg 
to  act  as  trustees,  to  be  deemed 


as  snob  in  fkraar  ot  pnrehasen. 

TVostees'  receipts  to  be  sufficient 
discbarges. 

10.  Corenant  from  mortgagor  to  pay 

bis   montbly    subscription   and 
monthly  interest. 

11.  To   perform   the    rules    of    the 

society. 

12.  In   deilEtult  thereof,  to    pay  the 

whole  principal  and  intmst  due 
on  the  mortgage. 

13.  That  mortgag(»  has  good  right 

to  convey, 

14.  For  quiet  enjoyment  after  default. 

15.  For  further  assurance. 


Parties. 


1.  THIS  INDENTURE,  made  the        day  of        A.D.  18    , 
Between  {mortgagor)^  of,  &C.9  of  the  one  part^  and  {tru$tee$* 


Practical 
obflervatioDB 


^a)  It  was  formerly  a  common  practice  in  mortffages  of  the  above  description 
to  msert  a  clause  by  which  the  mortgagor  attorned  as  tenant  to  the  trustees  at 
a  yearly  rent,  the  mortgagor  at  the  same  time  being  permitted  to  hold  and 
enjoy  the  premises  and  to  receive^nd  take  the  rents  and  profits  thereof  uDtO 
default,  but  in  the  recent  case  o^f^alker  y.  Giles  and  Fort  (14  L.  T.  41),  the 
Court  of  Common  Fleas  held  such  a  clause  to  be  inconsistent  with  the  nature  of 
the  assurance,  and  we  have  therefore  omitted  the  clause  in  the  above  precedent. 

In  the  case  above  alluded  to,  which  was  an  action  of  replevio,  the  defendant 
Giles,  in  his  own  right  well  avowed,  and  as  bailiff  to  one  Bottle,  further  well 
acknowledged,  and  the  defendant  Fort,  as  bailiff  to  Giles  and  Bottle,  well 
acknowledged,  the  taking  of  the  goods  and  chattels  in  the  declaration  men- 


h^Grmii  and 
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nana),  of,  &C.9  trustees  of  the  (insbbt  title  of  society)  Benefit       '^  ^' 
BaMng  Society  of  the  other  part  Umigag^  im 

Ffwndmr 

OfBmtp 


^ooed,  m  the  said  dwellio^-honse,  in  which,  &c.,  and  jnstlj,  &c.,  becanse  they 
Wf  thiat  W.  I^eayer  and  J.  Z.  Gore,  for  a  long  time,  to  wit,  for  the  space  of 
three  calendar  months  next  before,  and  ending  on  a  certain  daj,  to  wit,  the 
24tli  of  June,  1847,  and  from  thence  until  and  at  the  same  time  when,  &c.,  held 
and  enjojed  the  said  dweUing-house,  in  which,  &c.,  with  the  appurtenances,  aa 
teoants  thereof  to  Giles  and  Bottle,  by  virtue  of  a  certain  demise  thereof  to 
Leaver  and  Gore,  theretofore  made,  at  and  under  a  certain  yearly  rent  of  200/., 
psjtble,  on,  &c.,  in  every  year,  by  even  and  equal  portions,  and  because  the 
mm  of  50/.  of  the  rent  aforesaid,  for  the  space  01  three  calendar  months  ending 
«  aforesaid,  on,  &c.,  and  from  thence  until  and  at  the  same  time  when,  &c.$ 
ms  doe  and  in  arrear  from  Leaver  and  Gore  to  Giles  and  Bottle ;  he  the  said 
Gika  in  his  own  right,  well  avowed,  and  as  bailiff  to  Bottle,  further  well  acknow- 
kdged,  the  taking  of  the  said  goods  and  chattels  in  the  dwelling*hou8e  in  which, 
&c,  and  Justly,  &c.,  aa  and  for  and  in  the  name  of  a  distress  for  the  said  rent  so 
dne  and  m  arrear  to  Giles  and  Bottle  as  aforesaid,  and  which  still  remained  due 


VeriJSeatUm. — To  the  second  avowry  and  cognizance  the  plaintiff  pleaded, 
thirdly,— that  Leaver  and  Gore  did  not  hold  as  tenants  to  Giles  and  Bottle. 

At  the  trial  a  verdict  was  found  for  the  defendants  on  this  issue,  with  leave 
leserred  to  the  plaintiff  to  move  to  enter  a  verdict  for  him  if  the  court  should  be 
of  opinion  that  the  second  avowry  was  not  sustiuned  by  the  following  indealure, 
vbich  was  given  in  support  of  it : 

The  mortgage  deed  (25th  October,  1 845,)  made  between  Leaver  and  Grore  of 
the  first  part,  and  Griles  and  Hawkins  of  the  second  part«  recited  that  by  a  lease 
of  the  22nd  of  October,  1845,  from  Sir  L.  Shadwell  of  the  first  part,  White  of 
^  seeond  part,  Hnde  of  the  third  part,  and  Leaver  and  Gore  of  the  fourth 
part ;  and  that  the  third  Temperance  Benefit  Buildinff  Association  had  been 
fcrmed  for  the  purpose  of  raising,  &e. ;  and  that  the  said  Leaver  and  Gore  were 
oticled  to  receive  out  of  the  funds  thereof  the  sum  of  396/.  in  respect  of  their 
dnres,  and  that  for  the  security  of  all  the  payments  to  become  due  m  respect  of 
their  shares  they  had  agreed  to  execute  the  assurance  thereby  made ;  and  that 
Oilea,  Hairfdns  and  Leaver,  were  the  trustees  of  the  society.  It  witnessed  that 
ia  ooDsideration  of  the  sum  of  396/.  to  Leaver  and  Gore  paid  by  the  said  Giles, 
Havkios  and  Leaver,  as  such  trustees.  Leaver  and  Gore  did  grant,  bargain,  sell 
and  demise  unto  Giles  and  Hawkins,  as  such  trustees,  the  said  premises  com- 
prised m  the  said  lease,  to  hold  unto  Giles  and  Hawkins  during  the  residue  of 
the  term  of  twenty-one  years,  except  the  last  two  days,  subject  first  to  the  said 
jeariy  rent  and  to  the  trusts,  powers,  provisoes  and  agreements  thereinailer  con- 
taiaed;  that  is  to  say,  upon  trust  so  long  as  the  said  Leaver  and  Gore,  or  one  of 
then,  should  make  the  several  payments  and  observe  and  perform  the  regu- 
Uxis  in  the  articles  of  the  society  in  respect  of  the  said  shares,  and  uso 
pvibnn  all  the  covenants  therein  contained,  to  permit  them  to  hold  the  said 
pRmises  and  receive  the  rents  thereof  to  their  benefit ;  but  if  they  should  fail 
to  pedbnn  and  keep  any  of  the  said  covenants,  or  should  neglect  or  refuse  for 
three  monthly  meetings  to  pay,  observe,  and  perform  any  of  the  subscriptions, 
payneDts,  and  regulations  on  their  parts  to  be  paid,  observed  and  performed, 
theo  opon  trust  for  the  said  parties  thereto  of  the  second  part,  or  the  trustees 
6r  the  time  being  of  the  said  society,  to  appoint  a  person  to  collect  the  rents 
and  profits  of  the  said  premises ;  but  should  the  same  be  insufficient  to  satisfy 
the  piurposes  aforesaid,  or  should  the  premises  be  used  for  the  manufacture  or 
■le  of  intoxicating  liquors,  then,  witnout  the  concurrence  of  the  said  Leaver 
and  Gore,  absolutely  to  sell  and  dispose  of  the  said  premises.  The  mortgagors 
then  covenanted  with  the  parties  of*  the  second  part  and  their  successors, 
trustees  for  the  time  being  of  the  society,  to  pay  the  subscriptions  and  interest 
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No.  V. 

Mcrtgagein 

Fw  wider 

(he  Benefit 

Building 

Sodetiee  Ady 

ly  Grant  emd 

Rdeaee. 

Becital  of 
conveyanoe  to 
mor^^g(»-  in 
fiw. 


2.  Whekeas  by  indenture  of  grant  and  release,  dated  on  or 
about  the  day  of  ,  18     ,  and  made  between  (vendor)  of 


payable  on  their  shares,  and  to  abide  by  and  perform  the  rules  thereof.  And 
that  it  should  be  lawful  for  the  parties  thereto  of  the  second  part,  or  the 
trustees  for  the  time  being  of  the  said  society,  in  the  names  or  on  behalf  of  the 
said  trustees  for  the  time  oeing,  after  default  should  be  made  in  the  several  sub> 
scriptions  or  in  observing  the  rules  of  the  society,  to  enter  into  the  said  premises 
for  the  residue  of  the  said  term,  and  to  take  the  rents  thereof.  The  mortgage 
then  concluded  as  follows : — 

"  And  the  said  Leaver  and  Gore  do  hereby  agree  to  become  tenants  of  the 
said  parties  hereto  of  the  second  part,  and  to  the  trustees  for  the  time  being  of 
the  said  society,  of  the  premises  nereby  demised  henceforth  during  their  will, 
at  the  net  yearly  rent  of  200/.,  payable  on  the  usual  quarter  days,  clear  of  all 
rates  and  taxes,  subject  to  power  of  re-entry  for  nonpayment  thereof,  and  to  all 
usual  covenants  and  remedies  in  leases  of  the  like  property ;  and  it  is  hereby 
declared,  that  these  presents  shall  not  be  a  security  for  a  greater  sum  than 
840/." 

A  rule  nin  having  been  accordingly  obtained, 

J.  Browne  showed  cause  against,  and  ChoTineU,  serjt.,  and  Haickiiu  supported 
the  rule. 

Several  objections  were  raised  by  the  plaintiiOf,  and  disposed  of  on  the  day  of 
the  argument,  and  upon  two  the  court  took  time  to  consider  its  judgment ; 
but  its  judgment  bein^  for  the  plaintiff  upon  one,  viz.,  that  the  second  avowry 
was  not  sustained  by  Uie  evidence,  it  became  unnecessary  to  consider  the  other 
objection. 

JuDGMBKT. — Monday^  June  25. 

Wilds,  C.J. — ^This  was  an  action  of  replevin  in  which  the  defendant  avowed 
a  distress  and  replevied.  There  were  three  avowries,  but  it  is  only  necessary  to 
advert  to  one  of  those  avowries,  the  other  two  having  been  disposed  of  during 
the  argument ;  that  avowry  is  an  avowry  setting  forth  an  allesed  demise  ta 
certain  persons,  Leaver  and  Gere,  at  a  rent  of  200/.  a  year,  payable  quarterly, 
the  distress  being  for  a  certain  amount  of  rent.  The  question  is,  whether  the 
avowiT  is  supported  by  the  evidence  ?  This  depends  upon  the  construction  of 
a  deea  dated  the  25th  October,  1843,  between  Leaver  and  Gere  of  the  first 
part,  and  Hawkins  and  Giles  of  ihe  second  part,  which  recites  the  lease,  to 
which  I  need  not  now  refer,  and  then  recites  that  Leaver  and  Gore  were 
members  of  a  building  society,  and  had  received  a  certain  advance  from 
the  society,  and  they  were  liable  to  nay  a  certain  contribution  at  certain 
times  in  respect  of  that  advance  under  tne  rules  of  the  members  of  that  society, 
and  it  then  proceeds  to  state  that  by  way  of  security  to  the  society,  those  contri- 
butions should  be  duly  paid.  The  lease  is  assigned  to  the  society ;  and  after 
stating  the  assignment  of  the  lease,  with  certain  powers  to  secure  payment  of 
the  contributions,  and  power  to  sell  in  case  of  default,  it  proceeds  at  the  close 
with  this  clause :  *'  Ana  the  said  Leaver  and  Gore  do  hereby  agree  to  become 
tenants  of  the  said  parties  hereto  of  the  second  part,  and  to  the  trustees  for  the 
time  being  of  the  society,  of  the  premises  hereby  demised  henceforth  during 
their  will,  at  the  net  yearly  rent  of  200/.  payable  at  the  usual  quarterly  days  of 
payment,  dear  of  all  taxes  and  rates,  suoject  to  a  power  of  re-entry  for  non- 
payment thereof,  and  to  all  the  usual  covenants  and  remedies  in  leases  of  the 
like  property ;  and  it  is  hereby  declared  that  this  assignment  shall  not  be  a 
secunty  for  a  greater  sum  than  840/."  The  object  and  general  intendment  of 
'this  deed  is  quite  inconsistent  with  the  intention  of  creating  the  relation  of 
landlord  and  tenant  at  the  rent  of  200/.  annually,  as  stated  at  the  concluding 
part  of  the  deed  and  alleged  in  the  avowry.  The  deed  recites  that  its  object 
was  to  create  a  mortgage  security  for  the  contributions  payable  in  respect  of  the 
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the  one  part,  and  the  said  {mortgagor)  of  the  other  part,  the  piece       No.  v. 

orparoel  of  land,  hereditaments  and  premises  hereinafter  described.  Mortgage  «• 

were  conveyed  and  assured  unto  and  to  the  use  of  the  said  {mort'  ^bi^l 

jagor),  his  heirs  and  assigns  for  even  qd^^^**5  l 

bff  Grtmtand 

Z.  Ajtd  whereas  a  society,  called  the  [insert  title  of  society],      -^^efoM*. 
bas  been  formed  at  [state  place  at  which  society  is  formed'],  under  Tb»t  building 

.  .  L  r  if       J  1^  society  hM  been 

the  provisions  of  the  Act  for  the  regulation  of  Benefit  Building  formed 
Societies,  and  under  certain  rules  and  regulations  enrolled  accord-  ^^  °^  ^ 

illgtohiW.(6)  '  Parliament. 


pirties*  shares  in  the  building  sodetj ;  that  security  is  in  the  last  clause  of  the 
deed  limited  to  the  sum  of  840/. ;  and  in  order  to  secure  such  subscription  to  the 
extent  of  840/.,  it  is  provided,  that  in  case  of  default  the  trustees  may  appoint 
a  eoQectOT  of  the  rents,  and  if  the  rents  shall  not  be  equal  to  the  arrears  due  in 
nspect  of  the  contributions,  the  trustees  may  sell ;  and  it  is  declared  that  the 
deed  is  upon  trust  that  the  grantors  shall  remain  in  possession  and  take  the  rents 
and  profits  until  default,  the  object  of  the  deed  being  thus  distinctly  expressed 
to  be  to  secure  subscriptions  to  the  amount  of  840/.  only,  and  that  the  grantors 
fboald  retain  possession  and  receive  the  rents  and  profits  until  default ;  it  is 
qoite  mconsistent  vnth  that  object  that  the  grantors. should  immediately  and 
before  default,  and  even  before  contributions  are  due,  become  tenants  at  the 
not  of  200/.  a  year,  and  that  such  rent  should  be  payable  immediately  and  con- 
tmne  during  the  term  without  reference  to  the  fact  of  whether  default  shall  be 
made  or  not  in  payment  of  the  contributions.  So  that  to  construe  the  deed  as 
to  create  the  tenancy,  the  grantors  must  be  deemed  to  have  contracted  to  pay 
tfae  contributions  and  a  rent  of  200/.  a  year,  a  construction  manifestly  contrary 
to  the  whole  intention  of  the  parties.  To  construe  the  deed  therefore  to  create 
tfae  relation  of  landlord  and  tenant  in  the  terms  of  the  second  avowry,  would 
bate  the  efiect  of  defeating,  and  not  of  giving  effect,  to  the  intention  of  the 
parties.  The  only  object  of  the  deed  was  to  eive  security  for  the  payment  of 
the  contributions,  and  that  part  of  the  deed  which  is  intended  to  operate  as  a 
demise  upon  the  terms  stated  in  the  second  avowry,  was  but  a  mode  by  which 
that  object  was  to  be  secured ;  but  as  before  stated,  it  is  not  a  mode  calculated 
to  effect  that  purpose,  but  the  contrary.  As  the  different  parts  of  the  deed  are 
inconsistent  with  each  other,  the  question  is,  to  which  part  effect  is  to  be  given? 
Tbere  is  no  doubt  that,  applying  tbe  proper  rules  of  construction  to  instruments 
of  this  sort,  that  effect  ought  to  be  given  to  that  part  of  the  deed  which  is 
calculated  to  carry  into  effect  the  real  intention  of  the  parties,  and  that  that 
part  which  would  defeat  it  ought  to  be  rejected.  And  so  construing  the  deed 
m  qoestion,  the  court  is  of  opinion  that  the  latter  part  of  it,  by  which  it  is  stated 
tbat  the  property  is  demised  at  a  rent  of  200/.  a  year,  cannot  have  that  effect 
witbout  defeating  the  intention  of  the  parties  ;  and  therefore,  as  the  avowry  is 
fiMmded  on  such  a  supposed  demise,  it  is  not  supported  by  the  evidence.  And 
Mtbe  first  and  third  avowries  were  disposed  of  during  the  argument,  the  verdict 
ainst  be  entered  for  the  plaintiff,  with  the  usual  damages  in  replevin. 

Kvle  absolute  accordingly, 

(h)  By  Stat.  6  &  7  Will.  4,  c.  32,   intituled  ''  An  Act  for  tbe  regulation  of  Practical 
Benefit  Building  Societies,"  after  reciting  that  certain  societies^  commonly  called  observations  on 
building  societies,  had  been  established  in  different  parts  of  the  kingdom  for  the  **'®.  Bf^efit 
porpose  of  raising  by  small  periodical  subscriptions  a  fund  to  assist  the  members  ^\l<^\°f? 
thereof  in  obtaining  small  freehold  or  leasehold  property,  and  that  it  was  S*^*®**^  ^^' 
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NoV.  4,  And  WHEKBi.8  the  said  {mortgagor)  being  a  member  of,  and 

Mcrtgage  kk   alao  a  holder  of  [state  numberl  shares  in,  the  said  society,  has 
Ae  BmsiU    t^Si*^  with  the  Said  (trustees),  as  such  trustees  of  the  said  society 


^^^*J^^      as  aforesaid,  to  borrow  the  sum  of  £ 

2f  GfwUtmd 


,  at  interest,  upon  the 


Of  agiecnM&t 
ibr  loan. 


How  mortf^ages 
under  BoUdiiig 
Sodeties  Act 
should  be 
fnuned. 


expedient  to  afford  encouragement  and  protection  to  such  aocieties  and  the  pro- 
perty obtained  therewith,  proceeds  to  enact :  "  that  it  shall  be  lawful  for  any 
number  of  persons  in  Great  Britain  and  Ireland  to  form  themselves  into  and 
establish  societies  for  the  raisinf(  by  monthly  or  other  subscriptions  of  the 
several  members  of   such  societies,  shares  not  exceeding  the  value  of  one 
hundred  and  fifty  pounds  for  each  share,  such  subscription  not  to  exceed  on  the 
whole  twenty  shillings  per  month  for  each  share,  a  stock  or  fund  for  the  purpose 
of  enabling  each  member  thereof  to  receive  out  of  the  funds  of  such  society  the 
amount  or  value  of  his  or  their  share  or  shares  therein,  to  erect  or  purchase  one 
or  more  dwelling-house  or  dwelling-houses,  or  other  real  or  leasehold  estate,  to 
be  secured  by  way  of  mortgage  to  such  society,  until  the  amount  or  value  of  his 
or  her  shares  shall  have  been  fully  repaid  to  sudi  society,  with  the  interest 
thereouy  and  all  fines  and  other  pavments  incurred  in  respect  thereof;  and  to 
and  for  the  members  of  each  society  from  time  to  time  to  assemble  together  and 
constitute  such  rules  for  the  government  of  the  same  as  to  the  mt^or  part  of  the 
members  assembled  shall  seem  meet,  so  as  such  rules  shall  not  be  repugnant  to 
the  provisions  of  this  act,  and  the  general  laws  of  the  realm ;  and  to  impose  such 
reasonable  fines,  penalties,  and  forfeitures  upon  the  several  members  of  any  such 
society  offending  against  such  rules  as  the  said  members  may  think  fit»  to  be 
respectively  paia  to  such  uses,  for  the  benefit  of  such  society  as  such  society  by 
such  rules  shall  direct,  and  also  from  time  to  time  to  alter  and  amend  such  rules 
as  occasion  shall  require,  or  annul  and  repeal  the  same,  and  to  make  new  rules 
in  lieu  thereof,  under  such  restrictions  as  are  in  such  act  contained ;  provided 
that  no  member  shall  be  entitled  to  receive  from  the  funds  of  the  society  any 
interest  or  dividend  bv  way  of  annual  or  other  periodical  profit,  upon  any  shares 
in  such  society,  until  the  amount  or  value  of  his  or  her  share  shall  have  been 
realised,  except  on  the  withdrawal  of  such  member  according  to  the  rules  of  such 
society  then  in  force  :*'  Tsect.  1.)    It  then  proceeds  to  enact  that  the  taking  of  a 
bonus  or  any  share  for  tke  purpose  of  receiving  the  same  in  advance,  prior  to  the 
same  beinff  realised,  shall  not  be  deemed  usurious :  (sect.  2.)    It  next  enacts, 
that  it  shall  be  lawful  for  any  such  society,  by  the  rules  thereof,  to  describe  the 
form  or  forms  of  conveyance,  mortgage,  transfer,  agreement,  bond,  or  other 
instrument,  which  may  be  necessary  for  carrying  the  purposes  of  the  said 
society  into  execution,  and  which  shall  be  specified  and  set  forth  in  a  schedule  to 
be  annexed  to  the  rules  of  such  society,  and  duly  certified  and  deposited  as 
thereinafter  provided :  (sect.  3.)    The  provisions  of  the  Friendly  Societies  Acts 
of  10  Geo.  4,  c.  56,  and  4  &  5  Will.  4,  c.  40,  are  also  extended  to  this  act : 
(sect.  4.)    A  receipt  indorsed  on  a  mortgage  under  this  act,  is  also  declared  to 
be  a  sufficient  discnarge  without  a  reconveyance :  (sect.  5.)    The  act,  however, 
expressly  negatives  any  authority  to  invest  the  funds  in#saving8  banks,  or  with 
Commissioners  for  the  Reduction  of  the  National  Debt:  (sect.  6.) 

The  parties  to  a  mortgage  assurance,  under  the  Building  Societies  Act,  are  the 
mortgagor,  and  such  other  parties  as  may  be  necessary  to  convey  the  property, 
of  thd  one  part ;  and  the  trustees  of  the  society,  by  their  usual  names  and  de- 
scriptions, of  the  other  part.  The  deed  then  recites,  that  such  a  society  TsettiDg 
out  the  title  of  such  society)  has  been  formed  in  pursuance  of  the  said  act  of 
6  &  7  WilL  '4,  c.  32,  and  that  rules  had  been  made  for  the  regulation  of  the  said 
society,  and  certified  and  enrolled  according  to  law ;  secondly,  that  the  mortgagor 
is  a  member  of  the  said  society,  and  the  number  of  shares  he  holds ;  and  that 
the  trustees,  naming  them,  are  the  trustees  of  the  said  society ;  and,  thirdly, 
that  the  aaid  trustees,  on  the  behalf  of  the  directors  of  the  said  society,  have 
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meanty  of  the  said  piece  or  parcel  of  land,  hereditaments  and      No.  v. 
premises,  in  manner  hereinafter  mentioned.  UongagB  m 

Fee  under 
Ihe  BeneJU 

5.  Now  THIS  Indenture  witnesseth,  that  in  consideration     Blading  I 
of  the  sun  of  £            sterlings  this  daj  paid  by  the  said  (trustees)  ^^  g^  o^ 

out  of  the  fonds  of  the  said  society  to  the  said  {mortgagor),  the  ^*^**^ 
nedpt  of  which  is  hereby  acknowledged,  the  said  {mortgagor)  doth  TesUtnm. 
bj  these  presents  grant  [release  and  confirm],  (c)  unto  the  said 
{pnutees){d)  [and  their  heirs],  ALL  [descbibe  parcels],  AND  all  rights, 
members,  privileges  and  appurtenances  to  the  said  piece  or  parcel 
of  land,  hereditaments  and  premises,  belonging  or  appertaining,  {e) 
Akd  all  the  estate,  right,  title  and  interest,  both  legal  and  equit- 
able, of  him  the  said  {mortgagor)  therein,  together  with  all  deeds^ 
mleoces  and  writings,  relating  to  the  title  of  the^  same  heredita- 
aeata  and  premises,  in  the  possession  of  the  said  {mortgagor),  or 
which  he  can  procure  without  suit. 

6.  To  HAVE  AND  TO  HOLD  the  Said  piece  or  parcel  of  land,  (/)  HabeDdom. 
and  all  and  singular  other  the  [hereditaments  and  premises  herein- 
before described,  and  hereby  granted  and    released,  with  the 


•gned  to  lend  the  specified  ram  to  the  mortgagor.  It  then  witnesses  that,  in 
amndention  of  the  money  advanced,  the  mor^agor  conveys  the  mortgaged 
pRfluies  to  the  trustees.  Hahefudsm  to  them,  either  in  fee  or  for  years,  with  a 
inriao  for  redeeming  the  property  by  a  certain  monthly  payment  in  respect  of 
the  ahncs  of  the  mortgagor  in  reduction  of  the  principal ;  and  also  a  certain 
«te  monthly  payment  in  respect  of  the  interest,  but  that  in  case  of  default  in 
PTiaent,  or  to  conform  to  the  rules  of  the  society,  that  the  trustees  may  enter 
opoD  the  premises,  and  sell  the  same,  and  apply  the  proceeds  in  liquidation  of 
tile  nMntgage  debtSy  and  such  other  claims  and  demands  as  the  society  may 
bin  upon  the  mortgagor,  and  then  to  pay  him  over  any  residue  that  may 


(e)  If  the  mortgage  is  by  demise,  substitute — 

"baigain  sell  and  demise.*' 

(4  If  the  mortgage  is  by  demise,  for  words  within  brackets,  substitute^ 

**  their  executors,  administrators  and  assigns.'* 

(e)  If  the  mortgage  is  by  demise  the  all-estate  clause  must  be  omitted. 

(/)  If  the  mortgage  is  by  way  of  demise,  substitute  habendum,  as  in 
dme  3  in  last  precedent 
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No.V. 

M'origoffem 

Fee  imder 

theBmeJU 

Bmldmg 

SoeieHea  Act, 

hff  Orant  caad 

Rekaae. 

Proviso  fbr 
redemptioD. 


appurtenances^  unto  the  said  {trustees)  and  their  heirs,  TO  thb  USK 
of  the  said  {trustees),  their  heirs  and  assigns  for  ever.] 

7.  Provided  always,  and  it  is  hereby  declared,  that  if 
the  said  {mortga{/or)y  his  heirs,  executors,  administrators' or  assigns, 
shall  pay  or  cause  to  be  paid  unto  the  trustees  or  trustee  for 
the  time  being  of  the  said  society,  on  the  last  Thursday  of  every 
month,  the  monthly  sum  of  £  ,  in  respect  of  his  several  shares 

which  he  the  said  {mortgagor)  holds  in  the  said  society,  and  also 
the  monthly  sum  of  £  ,  as  interest  for  the  said  sum  of  £  , 

now  advanced  as  aforesaid,  and  do  and  shall  at  all  times  hereafter 
perform  and  keep  the  rules  and  regulations  of  the  said  society,  then 
the  trustees  or  trustee  for  the  time  being  of  the  said  society,  will^ 
at  the  request  and  costs  of  the  said  {mortgagor),  his  heirs  and 
assigns,  indorse  upon  these  presents  a  receipt  of  all  moneys 
intended  to  be  hereby  secured,  and  thereupon  these  presents  shall 
be  vacated,  and  the  estate  comprised  in  this  security  shall  become 
absolutely  vested  in  the  said  {mortgagor)^  his  heirs  and  assigns, 
without  any  reconveyance  whatever,  according  to  the  provisions  of 
the  Act  for  the  regulation  of  Benefit  Building  Societies,  {g) 


Power  of  entry 
and  sale. 


8.  But  if  default  shall  be  made  in  payment  of  either  of  the  said 
monthly  sums  at  the  time  and  in  manner  appointed  by  the  said 
rules  and  regulations,  or  in  case  the  said  {mortgagor),  his  heirs, 
executors,  administrators  or  assigns,  shall  fail  to  pay  any  fine  or 
other  moneys  which  may  be  or  shall  become  due  or  payable  by 


Beoeipt 
indorsed  on 
mortgage,  to 
be  sufficient 
discharge 
without 
recoDTeyanoe. 


{g)  Reconveyances  of  property  mortgaged  in  pursuance  of  the  Act  for  the 
regulation  of  Building  Societies  may  be  effected  by  a  simple  acknowledgment 
of  the  receipt  of  the  mortgage  money  indorsed  on  the  deed  ;  for  it  is,  by  the 
statute  6  &  7  Will.  4,  c.  32,  expressly  enacted,  *'  that  it  shall  be  lawful  for  the 
trustees  named  in  any  mortgage  made  on  behalf  of  such  societies,  or  for  the 
survivors  or  survivor  of  them,  or  the  trustees  for  the  time  being,  to  indorse 
upon  any  mortgage  or  further  charge  given  by  any  member  of  such  society  to 
the  trustees  thereof,  for  moneys  advanced  by  such  society  to  any  member 
thereof,  a  receipt  for  all  moneys  intended  to  be  secured  by  such  mortgage  or 
further  charge,  which  shall  be  sufficient  to  vacate  the  same,  and  to  vest  the 
estate,  of  and  in  the  property  comprised  in  such  security,  in  the  person  or  per- 
sons for  the  time  being  entitled  to  the  equity  of  redemption,  without  it  being 
necessary  for  the  trustees  of  any  such  society  to  give  any  reconveyance  of  the 
property  so  mortgaged,  which  receipt  shall  be  specified  in  a  schedule  annexed  to 
the  rules  of  the  said  society,  duly  certified  and  deposited  as  [therein]  aforesaid." 
(sect.  5.) 
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Um  or  them  to  the  said  society,  or  shall  fail  to  perforin  aud  keep       No  v. 
all  or  any  of  the  rules  and  regulations  of  the  said  society,  then  it    Mortgage  m 
flbdi  be  lawful  for  the  said  (trustees),  or  the  survivors  or  sur-     tj^Bmejit 
▼Ivor  of  them,  and  the  Fheirsl,  (A)  executors  or  administrators  of   „  BmWing 
such  surviyor,  and  their  or  his  assigns,  or  other  the  trustees  or  hg  Grant  and 

trustee  for  the  time  being  of  the  said  society,  to  enter  into  pos-        ' 

aesaon  of  the  sidd  hereditaments  and  premises,  and  to  appoint  a 
person  at  a  reasonable  salary  to  receive  the  rents  thereof,  and  then 
lisp,  or  at  any  time  thereafter,  to  sell  the  said  hereditaments  and 
premises,  either  together  or  in  parcels,  and  either  by  public  auction 
or  private  contract,  and  subject  to  such  conditions  and  stipulations 
aB  the  said  trustees  or  trustee  for  the  time  being  may  think  Bt^ 
with  liberty  to  buy  in  and  resell  the  same,  without  being  respon- 
sible for  any  loss  that  may  be  thereby  incurred,  and  to  convey 
and  assure  the  said  premises,  or  such  parts  of  the  same  as  may 
be  sold  to  the  purchaser  or  purchasers  thereof,  and  out  of  the 
rents  and  profits  of  the  said  premises,  and  out  of  the  purchase- 
moneys  to  arise  from  such  sale  or  sales,  in  the  first  place  to 
retun  the  costs  attending  the  said  trusts,  and  of  keeping  the 
nid  premises  in  repair;  and  in  the  next  place,  to  retain  the  said 
8Qm  of  £  and  interest,  and  all  such  subscriptions,  fines  and 

other  moneys  then  due  from  the  said  {vwrtgagor),  his  [heirs],  (A) 
executors,  administrators  or  assigns,  in  respect  of  the  shares  held 
by  him  in  the  said  society,  or  of  the  said  rules  and  regulations 
thereof;  it  being  hereby  agreed,  that  in  case  such  sale  shall 
take  place,  all  moneys  which  would  at  any  time  afterwards 
become  due  accordiug  to  the  rules  and  regulations  of  the  said 
society,  shall  be  considered  as  forthwith  due,  and  that  the  same 
shall  be  deducted  out  of  the  moneys  received  under  the  aforesaid 
trusts.  And  the  said  trustees  or  trustee  shall  stand  possessed  of 
the  residue  of  the  said  purchase-moneys,  upon  trust  to  pay  the 
same  nnto  the  said  {mortgagor),  his  heirs,  executors,  administrators 
or  assigns. 

9.  And    it    is    hereby    declared    and    agreed,    that    the  All  persons 

having 


(i)  If  the  mortgage  is  bj  demise,  omit — 
"heirs." 

VOL.  IL  F 
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No.  V.  persons  or  person  having  possession  of  these  presents,  and  pro- 

Mortgage  m  fessing  to  act  as  the  trustees  or  trustee  for  the  time  being  of  the 

ih^Ben^t  ^^  society^  shall,  in  favour  of  all  purchasers,  be  deemed  and  con- 

s^ier*^Aet  ®^^®^®^  ^  ^®  *^®  trustees  or  trustee  of  the  said  society,  and  be 

ig  Grant  and  entitled  to  cxercise  all  the  powers  hereby  given ;  and  that  the 

receipts  of  the  said  trustees  or  trustee  for  the  time  being  of  the 

morteaw  deed  ^^^  socicty  for  any  moneys  received  under  these  presents  shall  be 

EDd  professing  gufficicnt  (^iscbarges  to  the  persons  paying  the  same,  who  shall  not 

trustees,  to  be  be  obliged  to  See  to  the  application  thereof,  or  to  inquire  into  the 

deemed  as  such  .^  ii*^rii^  i  o  •  t  t 

in  favour  of  necessity  or  legality  of  such  entry  or  sales  as  aforesaid,  nor  be 
purchasers.       affected  by  the  notice  of  the  irregularity  or  illegality  of  any  such 

receipts  to  be      Salc  Or  SalcS. 

sufficient 
discbarges. 

Covenant  fit>m  10.  And  the  Said  {mortgagor)  doth  hereby  for  himself,  his 
w^^^'^  heirs,  executors  and  administrators,  covenant  with  the  said 
monthly  {trustees)^  their  [heirs]  and  assigns,  {K)  that  he  the  said  (mort' 

and  raonthlj  gagor\  his  cxecutors  or  administrators,  will,  on  the  last  Thurs- 
day in  every  month,  duly  pay  or  caase  to  be  paid  unto  the 
trustees  or  trustee  for  the  time  being  of  the  said  society, 
the  said  monthly  subscriptions,  and  also  the  monthly  interest 
for  the  said  sum  of  £  ,  and  all  and  every  sum  and  sums 

of  money  which  shall  become  payable  by  him  or  them  by  virtue 
of  these  presents. 

To  perform  the         H.    AnD   ALSO   DO  AND   SHALL   PEBFOBM   AND  KEEP   all  the 

society.  rulcs  and  regulations  of  the  said  society. 

In  default  12.  And  in  case  of  default  in  performance  of  the  covenant  lastly 

the  whole  hereinbefore  contained,  will  pay  or  cause  to  be  paid  unto  the  said 
mteresTdue  on  tf'istees  or  trustcc  for  the  time  being  of  the  said  society  the  said 
mortgage.         gu^a  of  £  and  interest,  at  the  rate  aforesaid,  or  so  much 

thereof  as  shall  be  then  unpaid. 

That  mortgagor      13.  And  ALSO  that  the  ^A  (mortgagor)  now  hath  in  himself 

has  ^ood  right 
to  convey. 


(At)  If  the  mortgage  is  by  demise,  for  "  heirs/'  substitute — 
^^  executors,  administrators." 
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good  right  to  {!)  [grant  and  release  the  said  hereditaments  and        ^o-  V. 
premises]   in   manner  aforesaid^  according  to  the  true  intent  and   Mortage  in 

^  .  1  .  Fee  wider 

meaoing  of  these  presents.  ^  Btnep 

BMtmg 

14.  And  furtheb,  that  in  case  default  shall  be  made  in  pay-  *y  Grata  and 

ment  of  any  one  of  the  said  monthly  subscriptions  or  interest,  it        

shall  be  lawful  for  the  said  {trustees),  their  [heirs]  (m)  or  assigns,  to  en^)^y^^^t  »fter 
hdd  and  enjoy  the  said  hereditaments  and  premises,  and  to  receive  ^^^^^^^ 

the  rents  and  profits  thereof,  without  let,  suit,  eviction  or  disturb- 
mee,  of  or  by  any  person  or  persons  whomsoever,  and  that  free 
from  all  incumbrances  whatsoever. 

15.  And  moreoyeb  that  the  said  {mortgagor),  and  all  persons  ^^J^^ 
whomsoever  rightfully  claiming  any  estate  or  interest  in  the  said 
hereditaments  and  premises,  shall  and  will  from  time  to  time,  and 
at  all  times  hereafter  during  the  continuance  of  this  security,  at 
his  and  their  own  costs,  make,  do,  acknowledge,  enter  into, 
execute  and  perfect,  all  such  further  acts,  deeds  and]  assurances 
for  the  more  perfectly  or  satisfactorily  conveying,  assuring  and  con- 
finoing  the  said  hereditaments  unto  {n)  [and  to  the  use  of  the[[said 


(/)  If  the  mortgage  is  by  way  of  demise,  substitute  for  the  words  within 
IndLets — 

F.  '^  demise  the  said  {short  general  description)  and  premises, 
with  their  appurtenances,  unto  the  said  {trustees),  their  executors, 
administrators  and  assigns,  for  all  the  unexpired  residue  of  the  said 
tenn  of  1,000  years,  except  the  last  day  thereof." 

(«)  If  the  mortgage  is  by  demise,  for  "  heirs,"  substitute — 

^executors,  administrators.*^ 

(>)  If  the  mortgage  is  by  demise,  for  words  within  brackets  above, 
■ubstitute— 

''the  said  {trustees),  their  executors,  administrators  and  assigns, 
for  all  the  then  unexpired  residue  of  the  said  term  of  1,000 
years." 

K  2 
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No.  V.       (trustees^  their  heirs  and  assigns],  as  they  or  he»  or  their  or  his 
Mortgage  m   counsel  in  the  law,  shall  require.  - 

Fee  tmder 

Ike  BewjU 

Bwlding  In  WITNESS,  &C 

Societies  Act, 

hy  Grant  and 

Release. 
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No.    VL 


MORTGAGE  BY  DEMISE  FOR  A  TERM  OF  1,000  YEARS,  BY 
TENANT  FOR  LIFE  UNDER  POWER  CONTAINED  IN  AN 
LVCLOSURE  ACTT,  FOR  THE  PURPOSE  OF  DEFRAYING  THE 
EXPENSES  OF  THE  INCLOSURE.  (a) 


1.  Fntiea. 

1  Redtid   of    deed    of  settlement 
creatiiig  the  entail. 

3.  Of  appointmeDt,  and  powers   of 

oommissionen. 

4.  That  commissioners  haye  made  an 

allotment. 

&  Tbatoommissioners  have  granted  a 
certificate  authorizing  mortgage. 

6.  Of  agreement  for  loan. 

7.  Testatum,  mortgagor  charges  the 

mortgaged   premises^  and   also 
demises  the  same. 


8.  Habendum  to  mortgagee  for  1,000 

years. 

9.  Proviso  for  redemption. 

10.  Covenant  from  mortgagor  to  keep 

down  interest,  and  to  pay  same 
half-yearly. 

1 1.  That  mortgagor  has  good  right  to 

demise. 

12.  For  quiet  enjoyment  and  freedom 

from  incumbrances. 

13.  For  further  assurance. 

14.  Declaration  that  mortgagor  shall 

enjoy  until  defttult. 


1.  THIS  INDENTURE,  made  the       day  of         A.D.  18    ,  ^•^^ 
Between  {tenant  for  life),  of,  &a,  of  the  first  part,  {Commissioners 


(s)  Tenants  in  tail,  or  for  life,  or  for  life  or  lives,  or  years  determinable  on 
lives,  or  other  contingency  (eicept  rectors  or  vicars),  are  empowered,  under 
the  GenenJ  Indosure  Act,  41  Geo.  3,  c.  109,  to  charge  such  idlotments  or 
exditnged  lands  and  premises,  with  such  sum  or  sums  of  money,  not  exceeding 
&'•  per  icK,  as  the  Commissioners  of  the  Inclosure  Act  shall  bv  their  award  in 
vritiog,  either  before  or  after  the  execution  of  such  award,  a(^udge  necessary 
to  defray  the  expenses  attending  the  obtaining  the  Inclosure  Act,  and  carrying 
tbe  asme  into  execution ;  and  to  grant,  mortgage,  surrender,  lease  or  demise,  or 
^'^Itcrwise  subject  the  lands  so  to  be  charged,  unto  such  person  or  persons  who 
>^  >o  advance  the  same  respectively,  for  any  term  or  number  of  years,  so  that 
cvay  loeh  grant,  mortgage,  surrender,  lease  or  demise,  be  made  with  a  proviso 


Tenants  in  tail 
or  for  life 
empowered  to 
charge  their 
allotments  with 
the  expenses  of 
iDcloBore  Act. 
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No^i.  Qj  Local  Incbsure  Act\{b)  of,  &c.  (commissioners  appointed  in 

Mortgage  pursuance  of  the  act  of  Parliament  passed  in  the  year  of  the 

OneThoutcmd  reign  of  Her  present  Majesty  Queen  Victoria,  intituled  {here  insert 

Taumi/or  ^^  ^f  ^^0»  ^^  *^®  second  part,  and  {mortgagee),  of,  &c.,  of  the 

W^'  third  part. 


Recital  of 
settlement 
creating  the 
entail 


2.  Whereas  by  indentures  of  lease  and  release,  bearing  date 
respectively  the  and  days  of  in  the  year  , 

the  indenture  of  release  being  made  between  the  said  {mortgagor) 
of  the  first  part,  {maiden  name  of  wife)  of  the  second  part,  and 
{trustees)  of  the  third  part  (being  a  settlement  made  previously  to 
and  in  contemplation  of  a  marriage,  then  intended  between  the 
said  {mortgagor)  and  {maiden  name  of  wife),  which  was  shortly 
afterwards  duly  solemnized),  the  hereditaments  and  premises 
therein  and  hereafter  described,  and  which  are  also  intended  to  be 
hereby  demised,  were  limited  and  assured  from  and  immediatelj 
after  the  solemnization  of  the  said  intended  marriage,  To  the  use 
of  the  said  {mortgayor)  and  his  assigns  for  life,  without  impeach- 
ment of  waste,  with  a  limitation  to  the  use  of  the  said  {trustees)  and 
their  heirs  during  the  life  of  the  said  {mortgagor),  upon  trust  to 
preserve  contingent  remainders^  with  remainder  To  the  use  of  the 
first  and  other  sons  of  the  said  intended  marriage  successively 
in  tail  male  general,  with  limitations  over,  with  the  ultimate 
limitation  to  tlie  use  of  right  heirs  of  the  said  {mortgagor)  for 
ever. 


Of  appointment     3,  ^j^^  WHEREAS  by  the  Said  act  of  the  year  of  the  reign 

and  power  of  "^  . 

commissionen.  of  Her  present  Majesty  Queen  Victoria,  herein  before  referred  to. 


to  cease  and  be  void,  or  with  an  express  trust  to  be  surrendered  and  re-assigned, 
when  such  sum  or  sums  of  money  thereby  to  be  secured  shall  be  fully  paid  and 
satisfied ;  and  also  with  a  covenant  to  pay  and  keep  down  the  interest,  so  that 
no  person  or  persons  afterwards  becoming  possessed  or  entitled  to  any  such 
lands,  &0.,  shall  be  liable  to  pay  any  further  or  larger  arrear  of  interest  than  for 
six  calendar  months*  preceding  the  time  when  his  title  shall  have  commenced : 
(sect.  30.) 

Not  ^^1°^7  (b)  It  is  not  absolutely  necessary  that  the  commissioners  should  be  made 

co^ii^onex\  P^^^^B  ^  the  mortgages;  aU  the  act  requires  is,  that  they  should  certify  the 

should  be  amount  to  be  raised ;  still  it  has  been  the  usual  pactice  to  make  them  concurring 

parties  to  the  Pities,  and  this  chiefly  for  the  purpose  of  showing  a  recognition  by  them  of 

mortgage.  ^^^  ^*^  of  their  having  given  their  certificate. 
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tiie  said  {commusianeri)  and  their  successors  are  constituted  com-      No.  vi. 
uokmers  for  dividing^  allotting  and  inclosing  the  open  and  com-     Mortgage 
«»  field-,  meadows,  p«tu«s  and  commonable  lands  and  waste  %J^^Z^ 
gronnds,  and  for  putting  the  said  act  in  execution,  subject  to  the    J^°^'^ 

•  /•  •  «  /•  •  Ttnont  Jot 

leguktions  of  the  act  passed  in  the  forty-first  jear  of  the  reign  of  Life,  fc 
Ins  late  Majestj  King  George  the  Third,  intitied  '^  An  Act  for 
Coosolidating  in  one  Act  certain  Provisions  usuaUy  inserted  in 
Aets  of  Inclofiture,  and  for  fticilitating  the  Mode  of  Proving  the 
serend  Facts  usually  required  in  the  passing  of  such  Act,''  except 
80  fir  as  the  same  was  varied  by  the  first-recited  act* 

4.  Ahd  whereas  the  said  {commissianers)  have,  in  pursuance  That  oom- 
of  the  said  first-recited  act,  set  out  and  allotted  unto  the  said  bave  made 
{jujTtgagar),  in  lieu  of  his  lands  and  rights  of  common,  and  other 
rights  and  interests  to  which  he  is  entitled  as  such  tenant  for  life 
as  afiuresaid,  of  and  in  the  lands  by  the  said  first-recited  act  directed 
to  be  divided  and  inclosed,  and  exonerated  from  tithes  the  several 
sDotments  hereinafter  described,  and  which  are  intended  to  be 
hereby  demised,  as  they  the  said  (commissianers)  do  hereby  testify 
and  declare. 


an 

allotment. 


5.  And  whebeas  the  said  (commissioners),  as  such  commis-  That  oom- 
Bonen  as  aforesaid,  by  a  certificate  in  writing  under  their  hands,  ^^^  ^ted 
dated  the  day  of  ,  consented  that  the  sum  of  £  Hu^ri^^ 
should  be  charged  on  the  allotments  made  to  the  said  (mortgagor),  mortgage. 
ooDtaioiDg       A.       B.       P.,  which  said  sum  they  adjudged  neces- 

nry  to  defray  the  incidental  expenses  attending  the  said  herein- 
before first  recited  act,  and  carry  the  same  into  execution,  as  also 
the  costs  of  charging  the  said  latids  by  these  presents. 

6.  And^whebeas  the  stud  (mortgagor),  in  pursuance  of  the  Of  agreement 

for  loan* 

powers  given  to  tenants  for  life,  and  tenants  in  tail,  to  raise  money 
to  pay  the  expenses  of  obtaining  inclosure  acts,  and  carrying  the 
nme  into  execution,  by  way  of  mortgage,  by  the  said  hereinbefore 
inentioned  act  of  the  forty-first  year  of  King  George  the  Third, 
hath  requested  the  said  (mortgagee)  to  advance  the  said  sum  of 
£  on  the  security  of  the  allotments  hereinafter  described, 

which  the  said  (mortgagee),  with  the  privity  and  approbation  of  the 
nid  {commissioners),  hath  agreed  to  do. 
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NO.VL 

Mortgage 

by  Demuefor 

One  Thousand 

TearSybff 

Tefumtjbr 

Lifisj  ^. 

TesUtum : 
mortgagor 
charges  the 
mortgaged 
premiseBf  and 
also  demises 
the  same. 


7.  Now  THIS  Indenture  witnesseth,  that  in  ponuance  of 
the  said  recited  agreement,  and  in  consideration  of  the  sum  of 
£  sterling,  paid  bj  the  said  {mortgagee)  to  the  said  {mart" 

gagor)  on  the  execution  hereof  (with  the  privity  and  consent  of  the 
said  {cammissianers),  testified  by  their  being  parties  hereto),  the 
receipt  of  which  said  sum  of  £  the  said  {mortgagor)  hereby 

acknowledges,  and  therefrom  doth  release,  exonerate  and  for  ever 
discharge  the  said  {mortgagee)^  his  executors,  administrators  and 
assigns,  he  the  said  {mortgagor),  in  pursuance  of  the  power  given 
to  him  by  the  said  hereinbefore  recited  act  of  the  forty-first  year 
of  the  reign  of  King  George  the  Third,  and  of  every  other  power 
in  anywise  enabling  him  thereunto,  doth  by  thede  presents  charge 
the  several  allotments,  pieces  or  parcels  of  land  and  hereditaments 
hereinafter  described,  and  intended  to  be  hereby  demised,  with  their 
appurtenances,  with  the  payment  of  the  said  sum  of  ^  ,  unto 

the  said  {mortgagee),  his  executors,  administrators  and  assigns^ 
together  with  interest  for  the  same  after  the  rate  of  5L  for  every 
100/.  by  the  year,  at  the  timeand  jn  manner  hereinafter  mentioned; 
AND  for  the  more  efiectually  securing  the  repayment  of  the  said 
principal  sum  off  and  interest,  the  said  (mortgagor)  doth 

by  these  presents  grant,  bargain,  sell  and  demise  unto  the  said 
{mortgagee),  his  executors,  administrators  and  assigns,  all  [Here 
SET  OUT  parcels,  as  described  in  the  award],  TOGETHER  with  all 
ways,  paths,  passages,  waters,  watercourses,  easements,  profits, 
privileges,  commodities,  advantages,  rights^  members  and  appur- 
tenances whatsoever  to  the  said  allotments,  lands  and  premises 
belonging  or  appertaining. 


Habeodom  to 
mortgagee  for 
1000  jears. 


8.  To  HAVE  AND  TO  HOLD  the  Said  several  allotments,  pieces 
or  parcels  of  land,  and  all  and  singular  other  the  premises  herein- 
before described,  and  hereby  demised,  with  their  appurtenances, 
unto  the  said  {mortgagee),  his  executors,  administrators  and  assigns^ 
from  the  day  next  before  the  day  of  the  date  of  these  presents,  for 
and  during  and  unto  the  full  end  and  term  of  1,000  years  thence 
next  ensuing,  and  fully  to  be  completed  and  ended;  subject 
NEVERTHELESS  to  the  proviso  for  redemption  hereinafter  con- 
tained (that  is  to  say). 


Proviso  for 
redemption 


9.  Provided  always,  that  whenever  the  said  {mortgagor)^  his 
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hein,  executors  or  administrators^  or  other  the  person  or  persons      No.  vi. 
for  the  time  being  entitled  to  redeem  the  sidd  several  allotments,     MortgagB 
pieces  or  parcels  of  land  and  premises,  shall  pay  unto  the  said  ^  ThouMmd 
(mortgagee),  his  executors,  administrators  or  assigns,  the  sum  of    ^^^'«^ 
£  sterling,  with  interest  for  the  same  from  the  day  of  the      Lifsy  fo. 

dite  hereof,  at  the  rate  of  5L  for  every  100^  by  the  year,  without 
deduction,  then  these  presents,  and  the  said  term  hereby  granted, 
and  every  clanse,  matter  and  thing  herein  contained,  shall  cease, 
detennine  and  be  void,  (c) 

10.  Akd  the  said  (mortgagor)  doth  hereby  for  himself,  his  heirs,  Goyenant  bj 
executors  and  administrators,  covenant  with  the  said  {mortgagee),  keep  down 

ins  executors,  administrators  and  assigns,  that  in  case  the  said  !^^e  wne^ 
pnndpal  sum  of  £  ,  or  any  part  of  the  same,  shall  remain  oalf-jeariv. 

nopaid  after  the  said  day  of  ,  then  the  said  (mart" 

gogor)^  his  executors,  administrators  or  assigns,  or  other  the  person 
or  persons  for  the  time  being  entitled  to  the  equity  of  redemption 
of  the  said  premises,  will  from  time  to  time,  and  at  all  times  during 
the  continuance  of  this  mortgage  security,  pay  unto  the  said  (mort" 
^gee\  his  executors,  administrators  and  assigns,  interest  for  the 
sud  sum  of  £  ,  or  so  much  thereof  as  shall  be  then  owing,  at 

tke  rate  of  5t  for  every  lOOt  by  the  year,  on  the  day  of 

and  the  day  of  in  every  year,  without  deduc- 

tion; the  first  half-yearly  payment  to  be  made  on  the  day 

of  next;   to  the  intent  that  no  person  becoming  entitled 

to  the  said  allotments,  pieces  or  parcels  of  land  hereby  demised, 
shall,  after  the  decease  of  the  said  (mortgagor),  be  chargeable 
with  any  further  arrear  of  interest  than  for  six  calendar  months 
preceding  the  time  when  the  title  to  such  possession  shall  have 
accrued. 

11.  And  AL.SO.  that  the  said  (mortgagor)  now  hath  in  him- That  mortgigor 

'  \         :f  :f     /  has  good  right 

to  demifle. 


(0  The  proviso  for  redemption  in  mortgagea  under  the  above  act  should  Practical 
vvifg  be  ftmmed  in  f^eneml  terms,  as  the  act  expressly  requires  that  the  mort-  obserratbiu. 
jy  >faaM  contain  a  proviso  for  cesser  of  the  term  whenever  the  moneys  thereby 
■scored  shall  be  fully  paid  and  satisfied;  and  a  strong  opinion  seems  to  be 
caterUmed  amongst  the  nrofession,  that  a  proviso  for  the  cesser  of  the  term  on 
*OBK  ipceified  day  woula  be  altogether  void. 
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No.  VI.      self  good    right,  full    power  and    lawful  authority  to  demise 

Mortgag€     the    Said  allotmentSy  pieces  or   parcels  of   land    and  premises 

Jjj^jjj^^  hereby  demised,  unto  the  said  {mortgagee),  his   executors,  ad- 

Jears,^     ministrators  and  assigns,  for  the  said  term  of  1^000  years  in 

Life,^     manner  aforesaid,  according   to  the    true  intent  and  meaning 

of  these  presents. 

12.  And  also,  that  it  shall  be  lawful  for  the  said  {mortgagee), 
his  executors,  administrators  and  assigns,  from  time  to  time  and  at 
all  times  during  the  continuance  of  this  mortgage  security,  to 
enter  into  and  upon,  have,  hold,  use,  occupy,  possess  and  enjoy, 
all  and  singular  the  said  allotments,  pieces  or  parcels  of  land  hereby 
demised,  and  to  receive  and  take  the  rents,  issues  and  profits 
thereof,  for  his  and  their  own  use  and  benefit,  for  all  the 
8aid  term  of  1,000  years,  without  any  lawful  let,  suit,  eviction 
or  disturbance  of  or  by  the  said  {mortgagor)  or  any  other  person 
or  person  whomsoever;  and  that  free  from  all  incumbrances 
whatsoever. 


For  qniet 
enjoyment  and 
A:Qedom  from 
incmnbrances. 


For  further 
assnruce. 


13.  And  also,  that  the  said  {mortgagor),  and  all  persons  whom- 
soever rightfully  claiming  any  estate  or  interest  in  the  said  allot- 
ments, pieces  or  parcels  of  land  and  premises  hereby  demised,  shall 
and  will,  from  time  to  time,  and  at  all  times  during  the  continuance 
of  this  security,  at  the  request  of  the  said  {mortgagee),  his  executors, 
administrators  or  assigns,  but  at  the  costs  of  the  said  {mortgagor), 
his  executors  or  administrators,  or  other  the  person  or  persons  for 
the  time  being  entitled  to  the  equity  of  redemption  of  the  said 
premises,  make,  do,  execute  and  perfect  all  such  further  assu- 
rances, for  the  more  perfectly  or  satisfactorily  demising,  assuring 
and  confirming  the  same  allotments,  pieces  or  parcels  of  land 
and  premises,  unto  the  said  {mortgagee),  his  executors,  ad- 
ministrators and  assigns,  for  all  the  then  residue  of  the  said 
term  of  1,000  years,  as  the  said  {mortgagee),  his  executors, 
administrators  or  assigns,  or  his  or  their  counsel  in  the  law, 
shall  require. 


Declaration 
that  mortgagor 
shall  enjoy 
until  dofaalt 


14.  And  it  is  hebebt  declabed,  that  until  default  shall  be 
made  in  payment  of  the  said  sum  of  £  and  interest,  it  shall 

be  lawful  for  the  said  {mortgagor)  and  his  assigns,  or  other  the 
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pefson  or  persons  for  the  time  being  entitled  to  the  equity  of  No.  VL 

redemption  of  the  said  mortgaged  premises^  subject  to  the  said  Mortgage 

term  of   1,000    years,  to   hold    and   enjoy  the   same   premises,  one^ommd 

and  to  receive   and  take  the  rents  and  profits  thereof  without  JT*"''''  ^ 

.  Tenant  far 

kt,  suit,  eviction  or  disturbance  of  or  by  the  said  (mortgagee)^  Life,  ^. 
Us  executors,  administrators  or  assigns,  or  any  person  or  persons 
whomsoever  rightfully  claiming  under  him  or  them. 

!»  WITNESS,  &C 
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No.  VII. 


MORTGAGE  IN  FEE  OF  TITHES  BY  A  LAY  IMPROPRIATOR  TO 
SECURE  £400,  AND  INTEREST,  PAYABLE  BY  FOUR  YEARLY 
INSTALMENTS,  WITH  POWER  FOR  MORTGAGEE  TO  APPOINT 
BAILIFFS  AND  RECEIVERS,  (a) 


1.  Parties. 

2.  Recital  that  tithes  have  been  oom- 

muted  in  pursuance  of  the  Tithe 
Commutation  Acts. 

3.  Of  agreement  for  loan. 

4.  Testatum. 

5.  Habendum. 


6.  IVoviso  for  redemption. 

7.  Pover  of  sale. 

8.  Coyenant  from  mortgagor  for  pay- 

ment of  principal  moneys  aad 
interest  by  four  yearly  instal- 
ments. 

9.  Power    to    appoint    bailiffis    and 

reoeiyers. 


Parties. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.,  185  , 
Between  the  said  {mortgagor)  of,  &c.,  of  the  one  part^  and 
{mortgagee)  oi\  &c.  of  the  other  part. 


Tithes,  how  far 
an  eligible 
mortgage 
Becority. 


Statutory 
provisions  for 
the  recovery  of 
titties. 


(a)  Tithes,  whether  in  the  hands  of  ecclesiastics  or  laymen,  were  formerly 
considered  a  very  inadequate  mortgage  security.  In  the  former  instance  because 
spiritual  persons  were  incapable  of  adienating  tithes  or  other  property  belonj^iniif 
to  them  in  that  character  (13  Eliz.  c.  20),  in  the  latter  instance,  because,  thoui^h 
capable  of  alienation  by  a  lay  impropriator,  they  were  incapable  of  being  dis- 
trained for  at  common  law;  for  being  of  an  incorporeal  nature,  they  were 
considered  as  having  no  locality:  (Noy.  Max.  132 :  Stat.  Marl.  52  Hen.  3,  c.  15  ; 
3  In^t.  131.)  Added  to  this,  from  the  difficulties  and  inconveniences  attending 
the  collection  of  tithes  in  kind,  they  were  found  to  be  a  troublesome  property  for 
a  mortgagee  to  have  any  dealings  with. 

But,  notwithstanding  a  tithe  owner  had  no  remedy  by  distress,  he  might 
have  maintained  debt  against  the  lessee  (stat.  8  Anne,  c.  14,  s.  4 ;  5  Geo.  3, 
c.  17),  a  rule  which  holds  equally  with  lay  impropriators,  as  with  eccle- 
siastics, the  stat.  32  Hen.  8,  c.  7,  s.  7t  having  put  tithes  in  the  hands  of 
lay  impropriators,  upon  the  same  footing  as  other  incorporeal  hereditameDts, 
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2.  Whereas  the  said  {mortgagor)  being  seised  in  fee^  or  other-     No.  viL 
wise  well  and  sufficiently  entitled  as  the  lay  impropriator  to  the     Mortgage 
great  tithes  arising  out  of  the  rectory  of  B.  in  the  county  of  C,  ^  ^^f^^ 

Inqnvpriainr 
'    to  secure  400/. 
■ and  Inierestf 


and  timed  them  as  it  were  into  lands  and  tenements ;  from  whence  it  necessarily  Recital  that 

leems  to  follow,  that  after  the  passing  of  the  above-mentioned  statutes,  a  lessor  tithes  have  been 

cf  tithes  had  the  same  remedies,  except  as  to  the  power  of  distraining  for  them,  and  oommnt^  in 

tfaich  hss  since  been  conferred  upon  him,  as  a  lessor  of  corporeal  hereditaments ;  ponuanoe  of 

(TiMiM ▼.  Dmton,  Cro.  Jac.  II 1 ;  Tippin  ▼.  Oover,  Sir  T.  Baym.  18 ;  Tknrsby  1'^«  oommnt*- 

T.  Pte,  1  Wms.  Sannd.  240 ;  Detm  and  Chapter  qf  Windsor  v.  Gover,  2  Wms.  ^^  *^^ 

SiiiDd.304);  still  the  point  does  not  appear  to  have  been  solemnly  decided,  until 

tte  SMS  of  Bally  ▼.  Wells,  3  Wils.  25.    In  that  case,  an  action  of  covenant  was  Bally  ▼.  Wells. 

InoKfatby  a  rector  of  a  parish  against  the  assignees  of  his  lessee  for  years  of  his 

tidwi,  who  had  covenanted  for  himself,  his  heirs,  executors  and  assigns,  not  to  let 

to  inj  of  the  flumers  of  the  parish  without  the  plaintiff's,  the  lessor's  consent :  and 

Ae  bRsefa  was,  that  the  derendant,  the  assignee,  after  the  premises  came  to  him 

bf  SBiignment,  let  some  farmers  of  the  parish  have  part  of  the  tithes,  without 

w  phdntiflPs  conaent.    After  verdict  for  the  plaintiff,  it  was  objected  in  arrest 

of  jodgment,  that  the  action  did  not  lie  against  the  assignees,  for  it  was  a  mere 

poioiial  eoTcnant,  binding  on  the  lessee  only,  and  that  the  tithes  were  inoor- 

poical,  lying  in  grant,  and  therefore  such  a  covenant  run  along  with  them  as  it 

voold  with  the  lands  which  he  in  liveiy,  and  that  a  rent  could  not  be  reserved 

oot  of  them ;  for  if  a  lease  were  made  of  them  for  years,  it  was  good  by  way  of 

ootnct  to  have  an  action  of  debt  against  the  lessee,  but  the  lessor  could  not 

diMs,  and  that  the  assignee  of  the  tithes  was  not  chargeable  with  the  rent, 

ad  eoosequently  the  defendant  could  not  be  chargeable  with  the  breach  of  the 

arasot  in  that  case.    But  it  was  answered  and  resolved  by  the  court  that  the 

uAaa  was  maintainable  against  the  assignee ;  for  as  to  the  objection  that  tithes 

vcK  nioorporeal,  and  that  therefore  the  assignee  was  not  bound,  they  answered, 

Ait  tithe  was  a  tenth  part  of  the  profits  of  the  land ;  the  profits  of  the  land 

iM  the  hod  itself;  tithes  were  tangible  and  visible ;  might  be  put  in  view  in  an 

Mile ;  an  ejectment  lay  for  them ;  a  prieeipe  quod  reddat  lay  fora  portion  of  tithe, 

ttd  ihef  were  realized  by  statute  32  Henry  8,  c.  7>  s.  7.    A  warranty  might  be 

ttDoed  to  incorporeal  inheritance,  and  that  they  had  every  property  of  an 

■iMritaiioe  in  land,  except  that  they  be  in  grant  and  not  in  livery.    And  as  to 

^  objection  that  a  lease  of  tithes  was  not  good,  and  that  the  assignee  was  not 

cbiKMble  with  the  rent,  they  cited  the  argument  of  Saanders  in  the  case  of 

OtsBsnd  Chapter  qf  Windsor  v.  Oover,  above  referred  to,  which  they  said  was 

>B  exceedingly  good  one,  and  with  which  they  all  concurred,  and  they  said  that 

M  lay  for  rent  reserved  upon  a  lease  for  tithes  at  common  law. 

Hie  recent  Tithe  Commutation  Acts  (6  &  7  Will.  4,  o.  71 ;  7  WilL  4  and  Powen  oon- 
)  Viet  e.  69;  1  &  2  Vict.  c.  64 ;  and  2  &  3  Vict.  c.  32)  by  substituting  a  rent-  ferred  by  tithe 
dittge  in  lien  of  tithes,  and  also  conferring  a  power  of  distress  for  the  recovery,  oommatatiaa 
bfe  removed  in  great  measure  the  obstacles  which  rendered  tithes,  or  at  any  rate  *^^ 
neh  as  in  the  hands  of  laymen,  ineligible  as  a  mortgage  security.    And  as 
to  the  objection  that  was  once  raised  to  a  rent-charge  being  redeemable  at  any 
tone,  th^  qaestion  has  been  completely  set  at  rest  by  the  recent  Statute  of 
Unitstions:  (3  &  4  Will.  4,  c.  27.) 

TVe  rent-charge  under  the  Tithe  Apportionment  Act  is  apportioned  in  the  How  rent- 
fcOowiDg  manner :—  charge  m  lien 

Fnt,  it  is  directed  that  the  total  sum  to  be  paid  by  way  of  rent-charge  shall  °^  ^^^^  >> 
^  ipportioned  amongst  the  several  knds  in  the  parish  having  regard  to  the  ^PPo>^i<»dm. 
i*aif(e  titheable  produce,  and  productive  quality  oi  the  lands ;  so  uiat  in  each 
9st  the  several  lands  shi^  have  the  full  benefit  of  every  modus  and  composition 
^  preaeriptive  and  cusAomaiy  payment,  and  of  every  exception  from,  or  non- 
Sdalitf  to^  tithes  relating  to  the  said  lands  respectively,  and  having  regard  to 
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Ko.  vii.     which  said  tithes  have,  parsugnt  to  the  act  for  the  Commntation 
Mortgage     of   Tithes    of   England    and   Wales,    been    commuted    to  the 

mFeeqf  Ti^ 
hyaLay 

Impropriator 

to  Meevre  400/. 

^      '    the  several  titbes  to  which  the  said  lands  are  severally  liable :  (6  &  7  Will.  4, 

c.  7,  8.  33.) 

Bent-charge  "^^  rent-charge  intended  to  be  charpfed  upon  any  lands  before  the  oonfirma* 

may  be  Bpecially  tion  of  the  apportionment,  at  the  owner*s  request,  is  to  be  especially  apportioned 

apportioned.       upon  particular  lands,  in  such  manner  as  he,  with  the  consent  of  the  tithe  owner, 

may  direct :  (sect.  58.) 
May  also  be  The  apportionment  mar  be  altered,  at  the  request  of  the  landowners  by  the 

altered.  commissioners  of  the  land  tax  with  the  consent  of  two  justices :  (sect.  72.) 

The  act  also  directs  that  a  draft  shall  be  made  of  every  apportionment, 
rt*  stating  the  name,  description,  and  true  estimated  quantity  in  statute  measure, 

to  Immx^"        of  the  several  lands  to  be  comprised  in  such  apportionment,  with  the  names  and 
**        descriptions  of  the  proprietors  and  occupiers ;  as  also  of  the  laods,  vis.,  whether 
.    thejy  are  cultivated  as  arable,  meadow,  or  pasture,  or  as  woodland,  common  land, 
or  howsoever  otherwise ;  and  to  refer  to  a  number  set  against  a  description  of 
such  lands  to  a  map  or  plan,  which  draft  is  to  state  the  amount  charged  upon 
the  said  several  lands,  and  to  whom  and  in  what  right  the  same  shall  be  respec- 
tively payable :  (sect.  38.)    The  apportionment  map,  therefore,  forms  a  most 
important  document  of  title  in  the  case  of  tithes,  and  should  always  accompany 
Beot-cbarffe       ^^  ^^^®  deeds  and  other  evidences  of  title,  and  as  such  be  delivered  over  with  the 
and  modosbow  ^^^  ^^^^®  deeds  to  the  mortgagee,    llie  statute  4  &  5  Will.  4,  c.  22,  a.  2,  also 
apportioned        provides,  that  all  rent-charges,  moduses,  compositions,  &c.  shidl  be  apportioned 
after  the  death   i^  ^^^^  manner  on  the  death  of  any  person  interested  therein,  and  the  executors 
of  parties.  ftnd  administrators  of  such  persons  shall  be  entitled  to  a  proportion  of  sach 

rents,  &c.,  according  to  the  time  which  has  elapsed  since  the  last  periodical  day 
of  payment  up  the  day  of  the  death. 
Sommary  Although  tithes  could  not,  as  we  have  previously  remarked,  be  distrained  for 

proceas  against  ^t  common  law,  still  any  certain  acts  of  Parliament  (7  &  8  Will.  3,  c,  34; 
Quakers  for  the  ^  q^  4^  ^^^  2,  c.  6 ;  63  Geo.  3,  c.  127,  s.  6  j  S  8i  6  WUl.  4.  c.  74),  a  summsiy 
tithMu'^  process  was  given  to  justices  to  enforce  the  payment  of  tithes  against  Quakers; 

and  by  stat  6  8i7  Will.  4,  c.  7»  fts.  81,  82,  a  power  of  distress  is  given  for  the 
recovery  of  the  rent-charge  in  lieu  of  tithes,  in  the  same  manner  as  for  the 
Power  of  recovery  of  rent  upon  ordinary  leases  of  landed  property ;  and  where  there  is  no 

distreu  and  sufficient  distress,  a  writ  of  habere  facias  poseessionem  mav  be  issued,  whereby 
entry  for  ^^^  owner  of  the  rent-charge  may  have  possession  of  the  lands  charged  there- 

vAymenf  of  ^^^^'  ^^^^  ^^®  whole  of  the  arrears  and  costs,  including  also  the  costs  of 
nnt-charire.       cultivating  and  keeping  possession,  are  satisfied ;  but  it  must  be  remembered  that 

no  more  than  two  years'  arrears  are  recoverable  under  this  process. 

Tithe  owner  The  tithe-owner  entering  into  such  possession  is  bound  from  time  to  time  to 

in  posseuion      render  an  account  of  the  produce  of  the  lands,  and  of  all  receipts  and  payments 

bound  to  render  j^  respect  of  the  same,  and  to  pay  over  the  surplus  (if  any)  to  the  person  or 

an  account.        persons  for  the  time  being  entitled  thereto  after  satisfaction  of  such  arrears  ci 

rent- charge  and  costs,  by  order  of  the  court  out  of  which  such  writ  of  habere 

facias  possessionem  shall  have  issued  :  (sect.  83.) 

Power  of  By  a  subsequent  section  of  the  same  act,  the  power  of  distress  and  entry 

distress  and       thereby  given  is  made  to  extend  to  all  the  lands  within  the  parish  occupied  by 

*°*7i !°  J         *^«  ^^^^^  "°^*^'  ***®  same  holding:  (sect.  85.)  And  it  is  also  further  enacted  that 

iHthin  the         ^^®  several  provisions  of  the  act  4  &  5  Will.  4,  intituled,  '*  An  Act  to  amend  an 

parish.    ^         act  of  the  eleventh  year  of  the  reign  of  King  George  the  Second  respecting  the 

apportionment  of  Rents,  Annuities,  and  other  Periodical  Payments,"  shall  extend 

to  rent-charges  under  this  act. 

Clergymen  Hence  we  may  perceive  that  tithes  in  the  hands  of  lay  impropriators  form  a 

disabled  from     yeiy  sale  and  efficient  mortgage  security.  But  it  is  otherwise  with  respect  tu  tithes 

naortga^ng        |q  ^y^  hands  of  clergymen  who  are,  by  statutory  enactments,   disabled  from 

their  uthes.       alienating  their  tithes  and  other  property  which  they  hold  in  their  ecclesiasticsl 
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price  of  300i  per  annam,  as  the  grofls  rent-charge  made  payable  No/^l. 
to  the  said  {mortgagor),  in  lieu  of  the  said  tithes,  as  by  reference  Mortgage 
to  the  aforesaid  rent-charge  will  more  fully  appear.  **  ^aLay 

Impropriator 
to  secure  400/. 

3.  Akd  WHEKEA8  the  said  {mortgagor)  has  requested  the  said    <wrf  iiuerestf 

[mrigaget)  to  lend  him  the  sum  of  400/.  on  the  security  of  the        

laid  tthes  or  rent-charge,  which  the  said  {mortgagee)  has  agreed  to  for  loan, 
do,  upon  having  the  repayment  thereof^  and  interest  secured  to 
liim,  payable  by  the  several  instalments  and  in  manner  hereinafter 
mentioned. 

4.  Now   THIS   InDENTXTBB  WITNESSETH,   that  in   pursuance  of  Testatam. 

the  said  recited  agreement,  and  in  consideration  of  the  sum  of 
4001  sterling,  paid  by  the  said  {mortgagee)  to  the  said  {mortgagor) 
OD  the  execution  hereof,  the  receipt  of  which  the  said  {mortgagor) 
hereby  acknowledges,  and  therefrom  doth  release,  exonerate  and 
&r  ever  discharge    the  saiJ   {mortgagee),   his   heirs,  executors. 


opiotj  (13  Elis.  c.  20 ;  3  Car.  1,  c.  4 ;  43  Geo.  3,  c.  84 ;  57  Geo.  3,  c.  99)>  so 
wt  prerioualy  to  the  act  of  1  &  2  Vict.  c.  110,  for  registering  judgments,  it  was 
tthnitted  that  no  device  or  contrivance  that  legal  ingenuity  could  suggest,  was 
opible  of  rendering  property  of  this  kind  in  the  hands  of  a  dergyman  available 
u  a  mortgage  security,  he  being,  \xy  virtue  of  the  above-mentioned  enactments, 
to^  disabled  from  charging  bis  benefice.  But  as  the  13th  section  of  the  act  of 
I  &  2  Vict  Clio  enacts,  that  a  judgment  entered  up  shall  operate  as  a  charge 
■poo  all  lands,  tenements,  rectories,  advowsons,  tithes^  rents  and  hereditaments, 
^  of  or  to  which  such  person  shall,  &c.  *'  be  seised,  possessed  of,  or  entitled  for 
vxi  eitate  or  interest  whatever,  at  law,  or  in  equity,  whether  in  possession, 
"^nnioQ,  remainder  or  expectancy,  or  over  which  such  person  shall  at  the  time 
of  entering  up  such  judgment,  or  at  any  time  afterwards,  have  any  disposing 
povcr  which  he  might  without  the  assent  of  any  other  person  exercise  ^r  his 
t'CDefit,"  it  was  generally  considered  that  a  judgment  entered  up  would  be  a 
cl^rge  upon  a  benefice,  and  both  Lord  Granworth,  and  Kindersley,  V.C.,  adopted 
^  riew  of  the  statute ;  and  hence  a  practice  obtained  of  efi^ecting  mortgages 
vpoQ  property  of  this  description,  by  giving  a  warrant  of  attorney  as  an  accom- 
P^oyiDff  security,  upon  which  a  mortgagee,  upon  entering  up  judgment,  might 
It  once  have  proceeded  to  sequester  the  living ;  but  the  Uourt  of  Appeal  have,  in 
^ffmXm/t  {Hawkins  v.  Gaikercole,  24  L.  T.  Rep.  281),  decided  that  the  Act  of 
Victoria  has  not  altered  the  pre-existing  law  which  disabled  a  beneficed  clergy- 
san  from  chai^ng  his  living,  and  that  it  does  not  render  a  judgment  entered 
op  onder  its  provisions  a  charge  upon  property  of  this  nature ;  for  that  it  was 
Bot  the  design  of  that  statute  to  change  the  law  as  to  what  property  might,  or 
oigfat  iH>t  be  incumbered,  but  only  to  make  a  judgment  a  charge  in  the  nature 
rf  a  iDoitffage  upon  property  that  has  been  charged  by  the  owner :  (24  L.  T. 

Kit  notwithstanding  an  incumbent  is  disabled  from  charging  his  living 
*ift  an  ordinary  mortgage,  he  is  nevertheless  authorized  to  borrow  money 
^tfae  itatote  17  Geo.  3,  c.  52,  for  the  purpose  of  rebuilding  or  repairing  his 
Pvsonage  house ;  as  may  be  seen  by  referring  to  note  (a),  No.  IX.,  post,  p.  86. 
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I 

^^'  ^^'      administrators  and  assigns^  he  the  said  {mortgagor)  doth  by  these 

Mortgage     presents  grant,  release  and  confirm  unto  the  said  (mortgagee)  and 

by  a  Lay     ^^^  heirs,  ALL  those  the  great  or  rectorial  tithes  or  tientbs  of  corny 

to'jwwMOoi.  S^^^  ^^^  fa*7>  yearly  arising,  issuing  or  growing,  increasing  and 

and  itoeresiy   renewing  out  of,  and  upon,  of  or  belonging  to  the  said  rectory  of 

B.,  in  the  county  of  C,  and  also  all  moduses,  commutations  of 

tithes,  rent-charge  in  lieu  of  tithes,  with  all  such  powers  of  distress 
and  entry,  in  case  of  the  nonpayment  of  the  said  yearly  rent  or 
sum  of  300Z.,  so  commuted  by  way  of  rent-charge,  in  lieu  of  the 
said  tithes  as  aforesaid,  as  in  and  by  the  aforesaid  rent-charge  are 
given  or  provided  for  enforcing  the  due  payment  and  recovery 
thereof;  tog&theb  with  all  the  glebe,  and  other  lands,  tenements 
and  hereditaments^  belonging  to  the  said  rectory ;  and  ai^o  all 
oblations,  obventions,  offerings,  emoluments,  privileges  and  appur- 
tenances to  the  same  belonging;  and  all  the  estate,  rights  title 
and  interest,  both  legal  and  equitable,  of  him  the  said  (mortgagor) 
therein;  togetheb  with  the  map  of  apportionment,  and  all 
deeds,  evidences  and  writings  relating  to  the  title  of  the  said 
tithes,  rent-charge  in  lieu  of  tithes,  and  all  and  singular  other  the 
aforesaid  hereditaments  and  premises,  in  the  possession  of  the  said 
(mortgagor)  or  which  he  can  procure  without  suit. 


Habendam. 


Proviso  for 
redemption. 


5.  To  HAVE,  HOLD,  BECEivE  AND  TAKE  the  Said  tithes,  rent- 
charge  in  lieu  of  tithes,  and  all  and  singular  other  the  premises 
hereinbefore  mentioned  and  hereby  granted,  with  their  appur- 
tenances, unto  and  to  the  use  of  the  said  (mortgagee)^  his  heirs 
and  assigns  for  ever ;  subject  to  the  proviso  for  redemption,  and 
the  powers,  provisoes,  declarations  and  agreements,  hereinafter 
expressed  and  declared  of  and  concerning  the  same. 

6.  Pbovided  always,  that  if  the  said  (mortgagor)  his  heirs, 
executors,  administrators  or  assigns  shall  pay  unto  the  said 
(mortgagee)^  his  executors,  administrators  or  assigns,  the  sum  of 
400/.  sterling,  together  with  interest  for  the  same  at  the  rate  of  5L 
for  every  100/.  by  the  year,  by  the  following  instalments  (that  is  to 
say),  the  sum  of  100/.,  part  of  the  said  principal  sum  of  400/L,  and 
also  the  sum  of  20/.,  being  one  year's  interest  for  the  whole  of  the 
said  sum  of  400/.,  at  the  rate  aforesaid,  at  the  end  of  one  year 
now  next  ensuing  from  the  date  hereof,  and  the  like  sum  of  100/., 
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oAer  part  of  the  said  sdm  of  4002»  at  the  end  of  each  of  the      ^o-  vii. 
next  three  succeeding  years,  tc^ether  with  interest  for  so  much  of     Mortgage 
die  principal  as  shall  be  then  due  and  owing,  at  the  rate  aforesaid,  *"  ^ilaL^ 
iHE2r,  and  in  such  case,  the  said  {mortgagee),  his  heirs  or  assigns,  ^^^'^*^^'^^i 
win  at  any  time  thereafter,  at  the  request  and  costs  of  the  said   andinurett, 
{mortgagor),  his  heirs  or  assigns,  regrant  and  reassure  the  said        L    . 


or  rent-charge  in  lieu  of  tithes,  and  all  and  singular  other 
die  hereditaments  and  premises  hereby  granted,  unto  and  to  the 
veof  the  said  (mortgagor)^  his  heirs  or  assigns,  or  otherwise,  as  he 
or  they  shall  direct,  free  from  all  incumbrances  created  therein  by 
die  said  {mortgagee),  his  heirs  or  assigns. 

7.  PbOYIDED  ALWATS,  and  it  is  hereby  declared,  that  if  Powwof  sale. 

defiudt  shall  be  made  in  payment  of  the  said  sum  of  400Z.  and 
interest,  by  the  several  instalments  in  manner  hereinbefore 
ippointed  for  payment  thereof,  then  [Continue  power  of  sale, 
itf  ante.  No.  L,  clause  8,  p.  35,  and  add  foreclosure  clause,  ut  ib., 
ckase  9,  p.  37.] 

8.  And  the  swd  (mortgagor)  doth  hereby  for  himself,  his  heirs,  Covwuatifrom 

.  ,  nwrtgigor  for 

ezecatOFB  and  administrators,  covenant  with  the  said  (mortgagee),  pAyment  of 
Ins  heirs,  executors,  administrators  and  assigns,  that  he  the  said  ^^^^^l 
\^mrtgagor\  his  heirs,  executors,  administrators  or  assigns,  will  ^^|^f*^j^ 
INmctually  and  truly  pay  unto  the  said  {mortgagee),  his  executors,  instalmeoto. 
tdminiBtrators  or  assigns,  the  said  sum  of  400il  and  interest,  by 
the  several  instalments  hereinbefore  mentioned,  in  manner  here- 
inbefore appointed  for  the  payment  thereof.     [Add  covenants  from 
msrtgogee  Uiat  he  has  good  right  to  convey ;  for  quiet  enjoyment; 
freedom,  from  incumbrances,  and  for  further  assurance  ;  proviso  that 
mortgagor  shall  enjoy  until  default,  and  that  mortgagee  will  not 
eiereise  power  of  sale  without  notice  to  mortgagor;  ut  ante.  No.  L, 
ebnses  12  to  18  inclusive,  pp.  38  to  40.]  {d) 

9.  PaOYIDED  ALWAYS,   AND   IT  IS    HEREBY   DECLABED,    that  ^^^  ^   ,. 
,  •  •  •  appoint  bailiflb 

It  shall  be  lawful  for  the  said  {mortgagee^  his  heirs,  executors,  and  ncuTen. 


Jf)  If  breritjr  is  particularly  desirable,  the  daases  10  to  14  indosive,  anie,  Pnctical 
Ko.  IL,  pp.  47  to  A9f  niay  be  substituted  instead  of  those  above  directed.  niggwtioiis. 
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No.  VII.     administrators  and  assigns^  at  any  time  during  the  continuance  o 

Mortgage     this  present  mortgage  security,  to  appoint  bailiffs,  agents,  attor 

**  ^aLa^     °®y8)  collectors  and  receivers,  for  the  purposes  of  assisting  an< 

Mpropri^  Carrying  out  the  execution  of  the  trusts,  powers,  ends,    intent 

andintereit,   and  purposcs  of  this  present   mortgage  security,  and  to   allov 

the  person  or  persons  so  appointed  as  aforesaid,  proper  and  suffi 

cient  salaries  and  allowances  for  their  trouble,  and  with  full  powe 
for  the  sud  {mortgagee),  his  heirs,  executors,  administrators  anc 
assigns,  from  time  to  time,  or  at  any  time,  to  alter,  vary  oi 
revoke  such  appointments. 

In  witness,  &c. 
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No.  vni. 


MORTGAGE  IN  FEE  OF  AN  ADVOWSON  BY  THE  PATRON,  WITH 

POWERS  OF  SALE,  (a) 


LPteties. 

S.  Of  agKement  for  loao. 

1  Tesfcrtixm,  by   which    mortgiigor 
gimnta  and  confirms. 

4.  Htbendmn  to  mortgagee  in  fee. 


5.  Ck>venant  from  mortgagor  that  he 

16  seised  in  fee. 

6.  Has  good  right  to  convey,  &c. 

7*  Also  that  if  incumbent  shall  die 
daring  the  mortgage  secnrity, 
mortgagor  will  present  an  in- 
cumbent of  sixty  years  of  age 
or  upwards.  ' 


1.  TfflS  INDENTURE,  made  the      day  of        A.D.,  18    ,  Parties. 
Between  {mortgagor^  ouMer  ofadvowson\  of,  &c.,  of  the  one  part, 
and  {mortgagee),  of,  &C.9  of  the  other  part. 


(a)  An  adTowson  cannot  be  considered  an  eligible  mortgage  security,  because  As  to  the  most 
vt  oaly  will  the  presentations  yield  a  mortgagee  no  profit,  but  he  will  derive  no  eligible  mode  of 
>d*iiit^(e  from  the  right  of  patronage ;  for  although  the  legal  right  of  presentation  rendering  an 
*ill  be  rested  in  him,  he  will  nevertheless  be  compelled  to  present  the  nominee  ^dvoweon 
sf  tfte  mortgagor ;  for  the  mor^^age  will  be  considered  merely  as  a  pledge  for  ^^"'>||>^®  *■ 
^eseeoritj  of  the  money  advanced  thereon,  and  the  mortgagee  can  make  no  fL°^°!^^*^^ 
Pnfit  by  presenting  to  the  church,  by  which  he  can  take  the  debt,  or  bring  it  into      ^^  ^' 
>cooant  with  the  mortgagor.   (Irving  v.  Cox,  Pre.  Cha.  71 ;  Amhurst  v.  Dawling, 
2  Vera.  401 ;    Humgerford  v.  Clay,  9  Mod.  1 ;    Croft  v.  Powell,  Com.  609 ; 
^sttcy  V.  Jdby,  Str.  403 ;  Mackeneie  v.  Robinson,  3  Atk.  559 ;  overruling  Gar- 
^net  V.  Griftks,  2  P.  Wms.  403 ;  see  also  Dyer  v.  Lord  Craven,  1  Dick.  662 ; 
Wtew  V.  Creeds  2  Sch.  &  Lef.  218 ;  1  FonbL  £q.  25,  258  ;  and  1  Mad.  Praot 
^U,  2nd  edit  ;  Coote  Mort.  6l.)    The  best  mode  of  rendering  anadvowson 
**vlsble  as  a  mortgage  security  is  by  empowering  the  mortgagor  to  sell  in  case 
«f  defiult  of  payment ;  but  it  must  be  borne  in  mind  that  this  power  can  only 
K  esctciaed  whilst  the  advowaon  is  full,  it  being  deemed  an  act  of  simony 
^  sell  during  an  avoidance.    To  provide  against  this  contingency,  it  will  be 

G  2 
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No.  viiL         2.  Whereas  the  said  {mortgagor)^  being  seised  of  an  estate  of 

Mortgage  m   inheritance  in  fee-simple  of  the  advowso^  and  right  of  patronage 

i4(/wiMon6tf  ^^  *°^  ^°  *^®  rectory  of  the  parish  of  A.,  in  the  county  of  B,,  free 

|^^<^^    of  all  incumbrances,  has  requested  the  said  {mortgagee)  to  advance 

Pijwen  of  Sale,  him  the  sum  of  1,000/.,  upon  the  security  of  the  said  premises^ 

Of  agreement    which  the  Said  {mortgagee)  has  agreed  to  do  upon  haying  a  con- 

'« ><»•  reyance  of  the  same,  accompanied  hj  a  warrant  of  attorney  hj 

way  of  colkteral  security,  made  to  him  in  manner  hereinafter 

mentioned. 


Testatnm, 
bj  which 
mortgagor 
grantaand 
cop^nns. 


3.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of 
the  said  recited  agreement,  and  in  consideration  of  the  sum  oi 
1,0002.  sterling  paid  by  the  said  {mortgagee)  to  the  said  {mortgagor) 
on  the  execution  hereof,  the  receipt  of  which  the  said  {mortgagor) 
hereby  acknowledges,  and  therefrom  doth  release,  exonerate  and 
for  eyer  discharge  the  said  {mortgagee)^  his  heirs,  executors,  ad- 
ministrators and  assigns ;  HE  the  said  {mortgagor)  doth  by  these 
presents  grant  and  confirm  unto  the  said  {mortgagee)  and  his  heirs, 
ALL  that  the  aforesaid  advowson^  donation,  and  right  of  presenta- 
tion of  and  in  the  said  parish  of  B.,  in  the  said  county  of  D^ 
and  whereof  the  said  (T.  C)  is  now  incumbent,'  and  all  rights, 
members  and  appurtenances  thereunto  belonging.  And  all  the 
estate,  right,  title,  and  interest,  both  legal*  and  equitable,  of  hiin 
the  said  {mortgagor)  therein ;  together  with  all  deeds,  eyidences, 
and  writings  relating  to  the  title  of  the  said  advowson,  here- 
ditaments and  premises  In  the  custody  of  the  said  {mortgagor)^  or 
which  he  can  procure  without  suit 


Habcndam. 


4.  To  HAVE  AND  TO  HOLD  the  Said  advowson,  donation  and 
right  of  patronage  and  presentation  to  the  said  rectory,  and  appur- 
tenances, unto  and  to  the  use  of  the  said  {mortgagee),  his  heirs  and 


advisable  to  insure  the  incumbent's  life,  which  can  now  be  done  in  most 
instances,  as  many  respectable  insurance  offices  will  undertake  to  insure  even 
unhealthy  lives.  Added  to  this,  a  clause  may  be  inserted,  as  in  the  above  fmnii 
that  in  case  of  the  benefice  becoming  void  during  the  continuance  of  the  moit-* 
gage  security,  the  mortgagor  will,  as  soon  as  possible,  present  some  clerk  who 
shidl  l>e  of  the  age  of  sixty  yean  or  upwaros,  in  oraer  that  the  sale  of  the 
living  may  not  be  prejudiced  by  the  incumbency  of  a  too  young  and  healthy 
life. 
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nsigiiB  for  ever;  subject  neyebtheless  to  a  proviso  for  re-    No  viil. 
demption,  and  the  powers,  provisoes,  declarations  and  agreements    Afortgage  m 
berdnafter  expressed.   Pbovided  always  [Hebe  insebt  proviso   A^Zws^bg 
for  redemption;  power  of  sale  in  default;  and  covenant  for  payment     ^.T^^^ 
tf  principal  and  interest;   ut  ante.  No.  IL>  clauses  6,  7,  and  QiPowenofaak. 
W-  «>  47.] 

0.  And  AL.80  that  the  sud  {mortgagor)  is  lawfully,  rightfully  Covenmt  from 
ud  absolutely  seised  in  fee  of  the  said  advowson,  hereditaments  be  is  seuod 
lad  premises,  with  their  appurtenances.  '    ^ 

6.  Akd  axs6  that  the  said  {mortgagor)  now  hath  in  himself  Has  frood  right 
good  right  to  grant  and  confirm  the  said  advowson,  hereditaments  ^  ^^^^* 

lod  premises  unto  and  to  the  use  of  the  said  {mortgagor)^  his  heirs 
and  assigns,  in  manner  aforesaid.  [Add  covenants  for  quiet  enjoy- 
mad;  freedom  from  incumbrances;  and  for  further  assurance  ;  utdnte. 
No.  IL,  clauses  11  and  12,  p.  47.] 

7.  And,  lastly,  that  in  case  the  said  advowson  shall  at  any  ifatt  if  incam- 
tioe  or  times  during  the  continuance  of  this  present  mortgage  ^^^^  ^^ 
Kcuiity  become  void  by  the  death,  resignation,  or  deprivation  of  K*««"<^»"*7»„ 

,,,  •«  mortgagor  iriJl 

the  now  present,  or  of  a  future,  incumbent  of  the  said  living,  the  said  present  an 
{wfrtgagor)  will,  as  soon  as  possible  thereafter,  present  to  the  said  ^\^^  j^^  of 
itttory  or  pariah  chnrch  some  fit  person  of  the  age  of  sixty  years  or  "S*  ®'  upwards, 
upwards,  in  order  that  such  person  may  be  instituted  and  inducted 
panon,  rector,  or  incumbent  thereof.      [Insert  covenant  from 
Mortgagee  not  to  exercise  power  of  sale  without  giving  mortgagor  six 
math? previous  notice;  ut  ante^  No.  IL,  clause  13,  p.  49.J 

b  witness,  &C. 
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NalX. 


i 


MORTGAGE  OF  A  LIVING  UNDER  THE  PROVISIONS  OF  TBI 
STATUTE  17  GEO.  3,  CAP.  62,  FOR  PROVIDING  FOR  THE  Bl 
BUILDING  AND  REPAIRING  OF  PARSONAGE  HOUSES.  («) 


1.  Parties. 

2.  Recital  of  act  of  Parliament  aotho- 

riain^  mortgaf^e. 

3.  Of  ag[reement  for  loan. 

4.  Testatom. 

5.  Habendom    to     mortgagee     for 

ninety-nine  years. 

6.,  Covenant  for  payment  of  pnndpal 
and  interest. 


7.  Proviso  for  redemption. 

8.  That  mortgagor  shall   enjoy  ooti 

defknlt. 


AddUional  Foraw. 

A.  Form  of  the  consent  of  the  oifi' 

nary  and  patron. 

B.  Form  of  appointment  of  n  nomiMi 

to  receive  the  money  bonoved. 


PartiM. 


1.  THIS  INDENTURE,  made  the      day  of        A.D.,  185 
Between  {mortgagor^  rector  or  vicar,  as  the  case  may  be)  of,  && 
and  in  the  diocese  of  the  Bishop  of  of  the  one  part»  att 

{mortgagee)  of,  &c,  of  the  other  part. 


Praoiical 
o^nerratioos. 


(a)  The  statute  17  Geo.  3,  c.  52,  authorises  the  incumbent  of  any  eodeMastiei 
benefice  whereon  there  is  no  house  of  habitation,  or  such  house  is  become  m 
decayed  or  ruinous  that  one  veer's  income  of  the  living  would  be  iusufficieot  ti 
repair  it,  with  the  consent  of  the  ordinary  and  patron,  to  borrow  money  eitbe 
to  build  a  new  house  or  to  repair  the  old  one,  and  for  that  purpose  to  moi^[Bgi 
the  glebe  land,  tithes,  and  other  profits  of  the  living  for  the  term  of  twenty-fin 
years,  or  until  the  money  so  to  be  borrowed,  with  interest  for  the  same  and  sod 
costs  as  mav  attend  the  recovery  thereof,  shall  be  fully  paid  and  satisfied ;  whid 
mortgage  deed  is  directed  to  be  made  in  the  form  or  to  the  effect  and  purpoe 
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2.  Wh£REA8  the  siud  {martgagar)  pursuant  to  the  directions  of      No.  DL 
in  act  passed  in  the  seventeenth  year  of  the  reign  of  his  kte  u^ngagt  ^« 
Majesty  King  George  the  Third,  intituled  An  Act  to  promote  tha  ^^fij^^^ 
Saidaue  of  the  Parochial  Clergy,  by  making  provision  for  the  more  ^^  ^^^ 
tpeeiy  and  effectual  building,  rebuilding,    repairing  or  purchasing        c.  52. 
Bumsa  and  other  necessary  Buildings  and  Tenements,  for  the  use  ^^Beeitalofact 
tifir  Benefices,  hath  obtained  the  consent  of  the  ordinary  of  the  ^^S^^'J^* 
Slid  diooese,  and  the  patron  of  the  said  church  and  living,  (b)  to  mortgage, 
borrow  and  take  up  at  interest  the  sum  of  600/.,  to  be  laid  out  and 
expended  in  building,  rebuilding  [or  repairing]  (as  the  case  may  be), 
tke  parsonage  house,  and  other  necessary  offices  upon  the  glebe 
hods  belonging  to  the  said  parish  church,  as  appears  by  an  instru- 
ment signed  by  the  said  ordinary  and  patron  hereunto  annexed. 


oQotuned  in  tiie  schedule  annexed  to  the  said  act,  and  of  which  the  above  pre- 
eedeot  it  a  Terbatini  copv :  (sect  1.) 

Efoy  morti^agee  is  directed  to  execute  a  coanter|)art  of  the  mort^jfage,  which 
ii  to  be  kept  by  the  incumbent :  (sect.  2.) 

The  act  alfo  provides  that,  on  failare  of  payment  of  principal  and  interest  for 
fartj  days  after  the  same  becomes  due,  the  mortgagee  may  distrain  for  it : 
(Mia.) 

(i)  Hie  foOowiDg  is  the  form  directed  by  the  act,  and  whioh  most  be  written 
oii  ptrdunent ;  it  most  be  annexed  to  the  mortgage  deed. 

A.  ^{A,  B.),  rector  (or  vicar,  as  the  ease  may  be)  of  the  parish  Fonn  of  oonsent 
(«r  chapelry,  or  perpetual  curacy,  as  the  case  may  be)  of         in  the  ^^  patron. 
ooBQty  of  ,  under  the  jurisdiction  of  the  ordinary,  having 

ptodoced  to  us  the  said  ordinary,  and  (name  of  patron),  patron  of 
tk  said  church  and  living,  a  certificate  under  the  hand  of  a 

■kilfiil  and  experienced  workman  or  surveyor,  of  the  state  and  con- 
dition of  the  buildings  upon  the  glebe  belonging  to  the  church  (or 
cittpel,  or  perpetual  curacy,  as  the  case  may  be)  and  of  the  value  of 
the  timber  and  other  materials  thereupon  fit  to  be  sold  or  employed 
about  soch  buildings,  and  also  a  plan  made  by  the  said  of 

the  work  to  be  done  by  new  buildings  and  repairs  upon  the  said 
^^  and  an  estimate  of  the  expense  attending  the  same,  after 
applyii2g  the  sud  materials,  or  the  money  to  arise  from  the  sale 
thereof,  in  such  buildings  and  repairs;  and  also  of  a  particular 
MOoont  m  writing,  ogned  by  the  said  (A.  B.)y  of  the  annual  profits 
rf  sock  living,  and  of  the  rents,  stipends,  taxes  and  other  out^ 
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No.  IX.  3.  ^XD  WHEBEAS  the  Said  {mortgagee)  hath  agreed  to  lend  and 

Mortgage  of  a  advance  the  sum  of  600/.  upon  the  mortgage  of  the  glebe^  titbes, 
ikePtimdoL  i^ents  and  other  profits  and  emoluments  of  the  siud  living,  pursuant 
^t^m's^  to  the  direction  and  the  true  intent  and  meaning  of  the  said  act. 

c.  52. 
OfagremoeDtfor       ^*   NoW  THIS  INDENTURE  WITNESSETH,  that   the   said   {mart" 

^^^'  gagor)  in  consideration  of  the  sum  of  5«.  to  him  in  hand  paid,  and 

of  the  sum  of  600/.  sterling  paid  at  or  before  the  sealing  and  delivery 
hereof  into  the  hands  of  {A.  £.)  a  person  nominated  by  the  said 
ordinary,  patron  and  incumbent  to  receive  the  same,  pursuant  to 
the  directions  of  the  said  act;  which  nomination  is  also  hereunto 
annexed,  (c)  and  which  receipt  of  the  said  sum  of  600/.  the  said 


Praeticil 

BUggestiODS 


goings  annually  issuing  thereout,  verified  upon  oath,  pursuant  to 
the  directions  of  an  act  passed  in  the  seventeenth  year  of  the 
reign  of  his  late  Majesty  King  George  the  Third,  *'  to  promote  the 
residence  of  the  parochial  clergy,  by  making  provision  for  the 
more  speedy  and  effectual  building,  rebuilding,  repairing  or  pur- 
chasing houses,  and  other  necessary  buildings  and  tenements  for 
the  use  of  their  benefices ; "  and  having  considered  such  certificate, 
plan  and  account,  now  we  do  approve  thereof,  and  do  consent  that 
such  buildings  and  repairs  shall  be  made  as  therein  specified ;  and 
that  the  said  {A.  B.)  do  borrow  and  take  up  at  interest  the  sum 
of  600/.,  being  the  estimate  of  the  expenses,  after  deducting  the 
value  of  the  timber  and  other  materials  thought  proper  to  be  sold, 
and  which  appears  to  us,  from  the  said  account,  a  sum  not  exceeding 
two  years'  neat  income  and  produce  of  the  said  living,  which 
money  is  to  be  paid  to  {nominee)^  a  person  nominated  by  us,  and 
the  said  {A.  B.\  and  applied  according  to  the  direction  of  the  said 
act. 

(e)  The  act  17  Geo.  3,  directs  that  the  money  borrowed  shall  he  paid  to  sach 
person  as  the  ordinary  shall  appoint,  who  is  to  contract  for  the  buildings,  and 
see  that  the  same  are  execated  and  paid  for :  (sect.  4.)  The  appointment  is 
directed  to  be  made  in  the  following  form,  and,  as  the  act  says  '*  to  be  wrote  on 
parchment.^' 


B.  '^We   whose   names  are  subscribed   being   the  ordmary. 


FoiTD  of 

appuDtmeBt  of  -i  •  t  /»   i  /         • 

a  DomioM  to      patron  and  incumbent  of  the  rectory  (or  vicarage,  as  the  case  may 
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(i.  B,)  hath  acknowledged  by  indorsement  on  the  back  of  this      No.  ix. 
deed,  Hath  granted,  bargained,  sold  and  demised,  and  by  these  Mortgoffe  qfa 
presents  doth  grant,  bargain,  sell  and  demise,  nnto  the  said  ^f^*]^^^ 
{mortgagee),  his  executors,  administrators  and  assigns^  all  the  ^f**^^'J**' 
glebe  lands,  tithes,  rents,  moduses,  compositions  for  tithes,  salaries,       c.  52. 
stipends,  fees,  gratuities  and  other  emoluments  and  profits  what* 
soeyer,  arising,  coming,  growing,  renewing  or  payable  to  the 
rector  (vicar  or  incumbent,  as  the  case  may  be)  of  the  said  living 
in  respect  thereof,  with  all  and  every  their  rights,  privileges  and 
qyportenances  thereunto  belonging. 

5.   To    HATE,    HOLD,    RECEIVE,    TAKE    AND  ENJOY    the    Said  Habendom  to 

preouses,  with  their  and  every^  of  their  appurtenances,  unto  the  ^et^!^  ^ 
sud  {mortgagee),  his  executors,  administrators  and  assigns,  from  ^^*^ 
benceforth  for  the  term  of  years  fully  to  be  complete  and 

ended,  in  as  full,  ample  and  beneficial  a  manner,  and  with  such 
remedies  and  powers  for  obtaining  and  recovering  the  same  and 
every  part  thereof,    to  all   intents   and  purposes,  as  the  said 


fc),  of  in  the  county  of  in  the  diocese  of  the  Bishbp  nceire  the 

of  ,  do  hereby  nominate  and  appoint  {nominee)  of  to  borrowed. 

i^6oeive  the  money  authorized  to  be  raised  by  an  act  passed  in  the 
seventeenth  year  of  the  reign  of  his  late  Majesty  King  George  the 
Third,  intituled  An  Act  to  promote  the  Residence  of  the  Parochial 
^^^9  by  making  provision  for  the  more  speedy  and  effectual  building , 
TfAiaUSng,  repairing  or  purchasing  Houses,  and  other  necessary  Bmld- 
vugs  and  Tenements  for  the  use  of -their  Benefices/*  for  the  purpose  of 
boiUing,  rebuilding,  repairing  or  purchasing  the  Parsonage  House, 
t^  {as  the  case  shaU  be),  to  the  said  rectory  (or  vicarage)  belonging, 
*nd  to  pay  and  apply  the  same,  and  to  enter  into  contracts  with 
proper  persons  for  such  buildings  or  repairs,  and  to  inspect  and 
take  care  of  the  execution  of  such  contracts,  and  to  take  such 
'^pts  and  vouchers,  and  keep  such  accounts,  and  do  and  perform 
all  such  other  matters  and  things  which  nominees  are  authorized 
and  required  to  do  and  perform  in  and  by  the  said  act,  the  said 
(nmmnee)  having  given  security  for  the  due  application  thereof, 
according  to  the  directions  of  the  said  act. 
Given  under  our  hands  this  day  of 


ft 
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No.  IX. 

Morigageofa 

lAfingunder 

ike  Proffisiom 

oftktStaluU 

17  Geo,  3, 

c.  52. 

Corenant  for 
payment  of 
principal  and 
interest. 


Proviso  for 
redemption. 


(mortgagor)^  his  successors^  rectors  (or  vicars,  as  the  case  shall  he), 
of  the  said  church,  could  or  might,  or  ought  to  have  held, 
enjoyed,  received,  taken  or  recovered  if  these  presents  had  not 
been  made. 

6.  And  the  said  (mortgagor),  for  himself^  his  heirs,  executors 
and  administrators  doth  hereby  covenant,  promise  and  agree  with 
the  said  {mortgagee),  his  executors,  administrators  and  assigns,  that 
he  the  said  (mortgagor)  during  the  time  that  he  shall  continue 
rector  (or  vicar,  as  the  case  mag  be),  of  the  said  parish  and  paririi 
church,  shall  and  will  well  and  truly  pay,  or  cause  to  be  paid,  unto 
the  said  (mortgagee),  his  executors,  administrators  or  assigns, 
interest  for  the  said  sum  of  QOOLy  or  so  much  thereof  as  shall 
remain  due  at  the  end  of  every  year,  to  be  computed  from  the 
day  of  the  date  of  these  presents,  after  the  rate  of  £  per 
centum  per  annum,  by  yearly  payments,  the  first  of  the  said 
payments  to  begin  and  be  made  on  the  day  of  next ; 
AND  ALSO  at  the  several  times  before  mentioned  for  payment  of  the 
interest  as  aforesaid,  shall  and  will  well  and  truly  pay,  or  cause  to 
be  paid^  the  sum  of  6L  per  centum  per  annum  of  the  principal 
which  remained  doe  at  the  beginning  of  the  year  in  which  every 
such  payment  is  to  be  paid,  in  case  the  said  (A.  S.)  shall  be  resident 
upon  the  said  living  for  the  time  mentioned,  in  and  according 
to  the  true  intent  and  meaning  of  the  said  act ;  and  in  case  the 
said  (mortgagor)  shall  not  reside  upon  the  said  living  during  the 
time  mentioned,  in  and  according  to  the  true  intent  .and  meaning 
of  the  said  act,  he  shall  pay  or  cause  to  be  paid  the  sum  of  \QL 
per  centum  per  annum  of  the  said^  principal  money,  by  such  yearly 
payments  as  aforesaid^  instead  of  the  said  sum  of  5L  per  centum 
per  annum,  and  shall  and  will  continue  such  respective  payments 
of  the  said  interest,  and  on  account  of  the  said  principal  money,  so 
long  as  he  shall  continue  rector  (or  vicar,  as  the  case  may  be)  of  the 
said  parish  and  parish  church,  unless  all  the  said  principal  money 
and  interest  for  the  same  shall  be  sooner  paid  and  discharged. 

7.  Pboyeded  ALWAYS,  and  these  presents  are  upon  this  con- 
dition, that  if  the  said  (mortgagor)  and  his  successors  shall  well 
and  truly  pay,  or  cause  to  be  paid,  the  said  principal  money  and 
interest  for  the  same  in  manner  and  at  the  times  aforesaid, 
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acoordini;  to  the  true  intent  and  meaning  of  the  said  act  and  of      No.  XL 
these  presents,  and  also  all  costs  and  charges  which  shall  have  been  Mortgage  of  a 
occanoned  by  the  nonpayment  thereof,  these  presents,  and  eyery  t^i^vS!^ 
thing  herein  contained,  shall  cease  and  be  void,  of^eStatuu 

17     GtO*    Sy 

c.  52. 

8.  Provided  also,  that  it  shall  and  may  be  lawfal  for  the  said  Th»tmorte«rar 
{mmigagor)  and  his  successors,  peaceably  and  quietly  to  hold,  *^|  «nJ07 
occupy,  poeeess  and  enjoy,  all  and  singular  the  said  glebe  lands, 
tithes,  stipends,  fees,  gratuities  and  other  emoluments  and  profits 
whatever,  arising  or  to  arise  from  or  in  respect  of  the  said  living, 
until  defaalt  shall  be  made  by  him  or  them  respectively  in  the 
payment  of  the  interest  and  principal  or  some  part  thereof,  at  the 
times  and  in  manner  aforesaid. 

In  witness,  &c. 
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No-X. 


MORTGAGE  BY  A  CLIENT  TO  HIS  ATTORNEY,  TO  SECURE  A 
DEBT  ALREADY  DUE,  AND  ALSO  A  FURTHER  SUM  NOW 
ADVANCED. 


1.  Parties. 

2.  Recital  that  money  is  already  owing 

from  the  dieDt  to  the  attorney. 


3.  Of  agreement  for  fmrther  advance. 

4.  Testatum,  by  which  the  client  oon« 

veys. 


PartieB. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.  18  , 
Between  {client)  of,  &c,  of  the  one  part,  and  {attorney)  of,  &C.5  of 
the  other  part. 


Bedtai  that  2.  Whebeas  the  Said  {client)  is  justly  and  truly  indebted  to  the 

money  18  already  ,  \  y       *f         ^  ^  j 

owing  from  the  said  {attorney)  in  the  sum  of  300/.,  for  business  done  and  transacted 
attorney,  by  the  said  {attorney),  as  attorney  to  the  said  {client),  as  appears 

by  several  bills  of  costs  duly  made  out  and  delivered  by  the  said 

{attorney)  to  the  said  (client),  {a) 


Of  agreement 

fwforther 

advanoe. 


3.   And  whebeas  the  said  {eHent)  has  requested  the  aaid 


Aa  to  eecnrities     (a)  Qoeetions  appear  to  ha?e  arisen  as  to  whether  a  security  taken  by  an  attor- 

uken  by  attor-  ney  to  secure  his  <K>sts  would  be  valid ;  but  it  appears  to  be  now  settled,  beyond 

neys  from  their  ^  controversy,  that  an  attorney  may  take  a  security  for  costs  already  incurred — 

ch^  to  secare  ^^^  ^^^  f^^  f^^^^  ^g^,    g^^  for  all  this,  a  security  to  secure  costs  already 

^^  incurred  will  not  be  invaUdated  in  consequence  of  the  assurance  purportinf^  to 

embrace  future  costs  also ;  that  is,  it  will  be  good  so  fur  as  the  costs  aLreiady 

incurred  are  concerned ;  but  will  be  bad  as  to  the  costs  to  be  incuired  thereafter. 

It  is  also  settled  that  an  attorney  may  take  a  security  from  his  client  for  moneys 

advanced  by  him,  whether  it  relates  to  sums  already  advanced,  or  to  be  advanced 

at  some  future  period :  {Pitcher  v.  Rigby,  9  Price,  79 «  Jonee  v.  Tripp,  Jac.  332 ; 

1  Hughes  Pract.  Mort.  81.) 
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[aUernej/)  to  allow  the  aaid  sum  of  300/.  to  remain  on  the  security       No.  x. 
of  the  hereditaments  and  premises  hereinafter  described,  and  also  Mortgage  by  a 
to  idTance  to  him  the  said  (cUent)  the  further  sum  of  200Z.  on  the    a^^i!^ 
security  of  the  same  premises^  which  the  said  (attorney)  hath  -f^!^*^^ 
agreed  to  do.  aUoafwth&r 

JSkunnow 
advanced. 

4.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of  ^     — . 

Tertatnm,  by 

the  «dd  recited  agreement,  and  in  consideration  of  the  sum  of  which  the  client 
300L  sterling,  so  due  and  owing  from  the  said  (client)  to  the  said  ^^^^ 
[aHarnej/)  as  aforesaid ;  and  also  in  consideration  of  the  further  sum 
of  200iL  sterling  paid  by  the  said  (attorney)  to  the  said  (client)  on  the 
execution  hereof,  the  receipt  of  which  the  said  (client)  hereby 
acknowledges,  and  therefrom  doth  by  these  presents  acquit,  re- 
lease, exonerate  and  for  ever  discharge  the  said  (attorney)^  his 
heirs,  executors,  administrators  and  assigns  (and  which  said  two 
Krenl  sums  of  3001  and  2001  make  together  the  sum  of  500/.,  , 
the  sum  intended  to  be  hereby  secured);  He  the  said  (client) 
Doth  by  these  presents  grant,  release  and  confirm  unto  the  said 
[aitomey)  and  his  heirs  [Here  describe  parcels."]  And  all 
rights,  members  and  appurtenances  to  the  said  hereditaments  and 
premises  belonging  or  appertaining.  And  all  the  estate,  right, 
title  and  interest^  both  legal  and  equitable,  of  him  the  said  (client) 
therrin.  Together  with  all  deeds,  evidences  and  writings  relating 
to,  or  in  anywise  concerning  the  title  of  the  said  hereditaments  and 
prenuses,  in  the  custody  or  possession  of  the  said  (client)^  or  which 
he  can  procure  or  obtain  without  suit  [Insert  habendum  clause; 
PBOYisoybr  redemption  ;  power  of  sale  in  default;  foreclosure  clause; 
ALSO  covenants  from  mortgagor  for  payment  of  principal  and  interest; 
thai  he  %as  good  right  to  convey  ;  for  quiet  enfoyment^  freedom  from 
ifcumhrance,  and  for  further  assurance  ;  ALSO  covenant  from  mort' 
f^gee  that  mortgagor  shall  enjoy  until  default,  and  that  mortgagee 
vifl  not  exercise  power  of  sale  without  giving  mortgagor  six  calendar 
MonMf'  previous  notice;  ut  ante,  No.  II.^  clauses  5  to  14  indusiye, 
Ifi  45  to  49.] 

In  witness,  &c 
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No.    XL 


MORTGAGE  IN  FEE  TO  SECURE  A  SUM  ALREADY  DUE,  AND 

FUTURE  ADVANCES. 


1.  Parties. 

2.  Recital  that  money  is  already  due, 

and  of  agreement  for  further 
advances. 


3.  Testatum. 

4.  Proviso  for  redemption. 

5.  Proviso  that  total  amount  secured 

shall  not  exceed  a  specified  sum. 


Parties.  1-  THIS  INDENTURE,  made  the        day  of      A.D.,  18     , 

Between  {mortgagor)^  of,  &c,  of  the  one  part,  and  {mortgagee)^ 
of,  &c.,  of  the  other  part. 

Reoitai  that  2.  Whereas  the  said  {mortgagor)  is  justly  and  truly  indebted 

rrand  rf**^^  to  the  said  {mortgagee)  in  the  sum  of  lOOOt  sterling,  for  moneys 
agreement        i^Qt  and  advanced  to  him  from  time  to  time  by  the  said  (mart'- 

for  iiirther 

adTanoee.  gagee\  as  he  the  said  {mortgagor)  doth  hereby  testify  and  acknow- 
ledge, and  in  order  to  secure  the  payment  thereof,  and  also  any 
further  sums  of  money  the  said  {mortgagee)  may  at  a^y  time 
hereafter  advance  to  the  said  {mortgagor)^  not  exceeding  the  limit 
in  amount  hereinafter  mentioned,  he  the  said  {mortgagor)  hath 
agreed  to  convey  and  assure  the  hereditaments  and  premises  herein- 
after described,  unto  the  said  {mortgagee),  his  heirs  and  assigns,  for 
the  intents  and  purposes  hereafter  limited  and  declared* 


Testatum. 


3.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of 
the  said  agreement,  and  in  consideration  of  the  sum  of  lOOOi!. 
sterling,  so  as  aforesaid  due  and  owing  from  the  said  (mortgagor) 
to  the  said  {mortgagee),  and  also  in  consideration  of  such  further 
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soma  of  money,  not  exceeding  the  limit  in  amount  hereafter  men-  No.  xi. 

tioned^  as  the  said  {mortgagee)  shall  hereafter  advance  to  the  said  Mortgage  m 

[worigagar)  upon  this  present  mortgage  security.  He  the  said  sum^h^eo^ 
{mortgagor)  DoTH  by  these  presents  grant,  release  and  confirm  duB,€Mdfiaire 

imto  the  said    (mortgagee)  and  his  heirs.      [Describe  parcels.,       

hifSEKi general  words;  all^state  clause  ;  all-deeds  clause;  and  haben- 
Am;  vt  ante.  No.  IL,  claases  4,  5  and  6,  p.  45.] 

4.  Provided  always,  that  if  the  said  {mortgagor)^  his  heirs,  Provisott  for 
executors,  administrators  or  assigns,  shall  on  the  day  of 

next,  pay  or  cause  to  be  paid  unto  the  said  (mortgagee),  his  execu- 
tors^ administrators  or  assigns,  the  sum  of  1000/.  sterling,  with 
interest  for  the  same  at  the  rate  of  5L  for  every  100/.  by  the  year, 
and  in  case  any  further  advances  shall  at  any  time  hereafter  be 
made  as  hereinbefore  mentioned,  shall  whenever  thereunto  required 
by  the  said  (mortgagee),  his  executors,  administrators  or  assigns^ 
pay,  or  cause  to  be  paid,  unto  the  said  (mortgagee),  his  executors, 
administrators  or  assigns  such  last-mentioned  sums  of  money,  with 
interest  for  the  same  at  the  rate  aforesaid  from  the  time  or  respec- 
tiye  times  from  which  the  same  shall  be  so  advanced^  without 
deduction,  thek  and  in  such  case,  the  said  (mortgagee),  his  heirs 
or  assigns,  will  at  any  time  thereafter,  at  the  request  and  costs  of 
the  said  (mortgagor),  his  heirs  or  assigns,  reconvey  and  reassure  the 
and  hereditaments  and  premises  unto  and  to  the  use  of  the  said 
(mortgagor^  his  heirs  or  assigns^  free  from  all  incumbrances  created 
therein  by  the  said  {mortgagee),  his  heirs  or  assigns.  [Insert 
pnwer  of  sale  in  default ;  foreclosure  clause  ;  and  covenant  for  pay" 
ment  of  principal  and  interests  ut  ante.  No.  IL,  clauses  7,  8  and  9, 
pp.  47,  48 ;  and  at  the  end  of  the  last  clause,  add — ] 

5.  Anb  ai^so  that  he  the  said  (mortgagor),  his  heirs,  executors  Corenant  frmn 
or  administrators,  shall  and  will,  in  case  any  further  advances  shall  ^7  fi^r^ 
at  any  time  hereafter  be  made  as  hereinbefore  mentioned,  pay  or  *^^^^* 
cause  to  be  paid  unto  the  said  (mortgagee),  his  executors,  adminis- 
trators or  assigns,  all  such  last-mentioned  sum  or  sums  of  money 

as  shall  or  may  be  so  advanced,  with  interest  for  the  same  at  the 
rate  aforesaid,  from  the  time  or  respective  time  at  which  such 
advance  or  advances  shall  be  so  made,  without  deduction.  [Add 
cofoenants  from  mortgagor  that  he  has  good  right  to  convey ;  for  quiet 
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No.  XI.      enjoyment  and  freedom  from  incumbrances,  and  for  further  assurance; 

Mortgage  m    AND  THEN  INSERT  covenant  from  mortgagee  not  to  exercise  patoer  of 

awK  (dreaify    ^^^^  without  giving  due  notice  to  the  mortgagor,  and  that  the  latter 

^^dmM^  «Aafl  eryoy  until  default;  ut  ante.  No.  IL,  clauses  10  to  14  inclusive^ 

'     pp.  47  to  49.] 


Prorisothat 
total  amount 
aecnnd  shall 
not  ezeted  a 
specified  som. 


6.  Provided  always,  that  the  total  amount  of  principal 
moneys  to  be  secured  by  these  presents  shall  not  exceed  the  sum 
of  £  .  (a) 

In  witness,  &a 


Alterations 
effected  in  the 
stamp  laws,  by 
feoent 
enactments. 


Practical 
oboerration. 


(a)  Under  the  General  Stamp  Act,  55  Geo.  3,  c.  184,  unless  the  limit  of  amount 
to  be  secured  was  stated  in  the  deed,  the  highest  rate  of  stamp  duty  on  loort- 
l^ages  would  have  attached.    This  duty  was  25/.,  and  was  re<juired  upon  all 
mortgaf(es  to  secure  an  uncertain  amount  (Scott  v.  Allsop^  2  Pn.  20 ;  WiUiams 
T.  Rawlinson,  3  Bing.  1 1 ;  HaUe  v.  Peters,  2  B.  &  Ad.  807.    This  often  ^ve 
rise  to  considerable  inconvenience,  from  the  oversights  in  this  respect  which 
frequently  occurred  amongst  the  profession,  particularly  in  mortgages  of  lease- 
hold property  determinable  upon  lives,  where,  from  not  restricting  the  limit  oi 
moneys  which  the  mortgagee  might  expend  in  obtaining  renewals  of  the  lease^  or 
in  keeping  up  policies  of  assurance  upon  any  of  the  lives  on  which  the  lease 
was  determinable,  and  which  were  to  be  a  charge  upon  the  property  to  aome 
specified  amount,  the  highest  rate  of  ad  valorem  duty  attached  in  consequence. 
The  reason  of  which  is  stated  to  have  been,  that  the  security  itself  being  trithout 
limit,  might  really  be  a  security  for  the  highest  sum  mentioned  in  the  act : 
(^Williams  v.  Rawlinson,  sup.) 

All  these  difficulties  and  inconveniences  are  now  ^  happily  removed  by  the 
statute  13  &  14  Vict.  c.  97 1  by  which,  where  the  amount  secured  is  uncertain, 
the  instrument  will  now  be  available  as  a  security  for  such  an  amount  of  money 
as  the  ad  valorem  duty  of  the  stamp  impressed  upon  the  instrument  will  extend 
to  cover,  so  that  it  is  no  longer  necessary  to  have  any  express  restrictions  as  to 
limit  of  amount  secured ;  but  care  at  the  same  time  will  be  required  to  see  that 
the  ad  valorem  stamp  employed  is  sufficient  to  cover  what  is  actually  the  amount 
intended  to  be  thus  secured. 
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No.   XII. 


MORTGAGE   TO    BANKERS  TO   SECURE   THE   BALANCE  OF 

A  RUNNING  ACCOUNT,  (a) 


1.  PMies. 

2.  TeatatniD. 

3.  Habeadnm. 

4.  Power  of  sale. 

5.  Appfieation  of  purchase  moneys. 

6*  Corenant  from  mortfpigees  to  pro- 
dooe  aoooant  on  request,  and  to 
reooDvej  on  payment. 


7.  Covenant  from  mortgagor  to  pay 

balance  of  account. 

8.  For  further  assurance. 

9.  Proviso  that  all  advances  are  to  be 

considered  as  advanced  on  the 
general  partnership  account,  and 
to  be  transmissible  to  the  sur- 
viving partners. 


1.  THIS  INDENTURE,  made  the        day  of        A.D.  18    ,  Pities. 
BfTWBBN  {morigagor\  of,  &c.,  of  the  one  part,  and  (bankers),  of, 

&C.,  bankers  and  co-partners,  oirrying  on  business  at  E.,  in  the 
county  of  D.^  under  the  style  or  firm  of  (inS£&t  style  of  firm),  of 
tbe  other  part 

2.  WITNESSETH  that  in  order  to  secure  any  sum  or  sums  of  TeBtatom: 
Dumey  which  shall  or  may,  from  time  to  time  or  at  any  time  here- 
after, become  due  from  the  said  {mortgagor)  to  the  said  (bankers), 

on  the  balance  of  account  current,  and  also  in  consideration  of 
the  sum  of  5s*  sterling,  paid  by  the  said  (bankers)  to  the  said 
(wnigcyor)  on  the  execution  hereof,  the  receipt  of  which  is  hereby 


(s)  See  observations  upon  the  stamp  duties  required  in  transactions  of  this 


,  aUe^  p.  13,  note  (6). 
VOL.  II. 
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No.  XII.  acknowledged,  he  the  said  {mortgagor^  DOTH  by  these  presents 
Mortgage  grant,  release,  conyey,  ratify  and  confirm,  unto  the  said  {bankers) 
^BakMM  ft^<J  t^^ir  heirs,  ALL,  &c.  [Descbibb  parcels  and  insert  general 
^•^^JJ^J^  wards."]  And  all  rights,  members,  privileges  and  appartenances 
to  the  siEtid  hereditaments  and  premises  belonging,  or  held,  coca- 
pied  or  enjoyed  therewith,  and  all  the  estate,  right,  title  and 
interest,  both  legal  and  equitable,  of  him  the  said  {mortgagor) 
therein.  And  also  all  deeds,  eyidences  and  writings  relating  to 
the  title  of  the  said  hereditaments  and  premises,  in  the  custody  or 
power  of  the  said  {mortgagor\  or  which  he  can  procure  without 
suit. 


tecwre 


All-estate 
olaose ; 


All-deeds 
clauBe. 


Habendum. 


3.  To  HAVE  AND  TO  HOLD  the  Said  {short  general  description^ 
and  all  and  singular  other  the  hereditaments  and  premises  herein- 
before described,  and  hereby  granted  and  released,  with  their 
appurtenances,  unto  and  to  the  use  of  the  said  {bankers),  their 
heirs  and  assigns  for  eyer,  subject  to  the  proyiso  for  redemption, 
and  for  the  ends,  intents  and  purposes  hereinafter  declared ;  (that 
is  to  say,) 


Power  of  sale. 


Power  to 
give  receipts. 


4.   PbOYIDED   ALWATS,   and   it  is    hereby  DECLARED   AND 

AGBEED,  that  it  shall  be  lawful  for  the  said  {hankers)^  or  the  sur- 
yiyor  of  them,  his  heirs  or  assigns,  at  any  time  or  times  hereafter, 
as  they  or  he  shall  in  their  or  his  discretion  think  fit,  and  without 
the  necessity  of  any  concurrence  on  the  part  of  the  said  {mort- 
gagor), his  heirs  or  assigns,  and  eyen  although  he  or  they  shall 
expressly  forbid  the  same,  to  make  sale  and  absolutely  dispose  of 
the  said  hereditaments  and  premises  or  any  part  of  the  same>  by 
public  auction  or  private  contract,  either  together  or  in  parcels, 
and  subject  to  such  conditions  of  sale  and  stipulations  relative  to 
the  title  or  evidences  of  title,  and  other  matters  and  things  connected 
with  the  said  sale  as  shall  be  deemed  necessary  or  expedient  in 
that  behalf;  and  with  full  power  and  authority  to  buy  in  and 
re-sell  the  said  hereditaments  and  premises  or  any  part  of  the  same, 
without  being  responsible  for  any  loss  that  may  be  thereby  in- 
curred, and  to  convey  the  same  hereditaments  and  premises,  or  such 
part  or  parts  thereof  as  shall  be  so  sold  and  disposed  of,  to  the 
purchaser  or  purchasers  thereof;  And  also  with  full  power  to 
give  receipts  for  the  purchase-moneys,  which  shall  be  an  effectual 
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Acharge  to  the  person  or  persons  paying  the  same  for  so  much     No.  XIL 
msmej  as  in  such  receipt  or  receipts  respectively  shall  be  expressed     Mtnigage 
to  have  been  received,  and  the  parties  respectively  so  paying  such  ^J^^^^^^ 
purchase-moneys  and  taking  such  receipt  or  receipts  as  aforesaid    o/rwnung 

dnll  not  afterwards  be  accountable  for  the  loss,  misapplication  or        

DOQapfdication  of  the  same  or  any  part  thereof,  or  be  obliged  to 
inqaire  into  the  necessity  or  expediency  of  any  such  sale  or  sales 
SB  aforesaid,  or  whether  the  same  shall  or  may  be  necessary,  proper 
or  expedient,  for  any  of  the  purposes  of  these  presents. 

5.  And  it  is  hereby  declared,  that  the  said  {bankers^  and  Appiicatiai  of 
the  8aryiv(»r8  or  survivor  of  them,  his  heirs  or  assigns,  do  and  moneyi. 
shall,  oat  of  the  said  purchase-moneys,  in  the  first  place,  defray 
the  charges  incurred  in  respect  of  such  sale  or  sales,  or  in  anywise 
in  relation  thereto  j  in  the  next  place  do  and  shall  retain  unto 
them  the  said  (bankers)^  and  the  survivors  or  survivor  of  them, 
his  executors  <fr  administrators,  all  such  sum  and  sums  of 
money  as  shall  be  due  and  owing  from  the  said  {mcrtgagor\  on 
the  balance  of  his  runnii^  account  with  the  said  {bankers)  or  the 
mmm  or  survivor  of  them,  or  their  or  his  partners  or  partner, 
or  other  the  persons  or  person  for  the  time  being  constituting  the 
finn  of  the  said  banking-house^  either  for  advances  made  by  them 
w  any  or  either  of  them,  to  the  said  (mortgagor),  or  secured  by 
tny  bond,  bill  of  exchange  or  promissory  note,  made,  drawn 
accepted  or  indorsed  by  the  said  {mortgagor),  or  which  shall  become 
due  from  him  to  the  said  (bankers),  or  the  survivors  or  survivor  of 
them,  his  executors  or  administrators,  or  his  or  their  partners  or 
partner,  or  other  the  persons  or  person  for  the  time  being  consti- 
totmg  the  firm  of  the  said  banking-house,  with  interest  for  the 
flame  at  the  rate  of  5L  for  every  100/.  by  the  year,  from  the  several 
times  at  which  such  pecuniary  advancements  shall  respectively 
have  been  made,  or  at  which  the  said  bonds,  bills,  notes  or  other 
seenrities  shall  severally  become  due  and  payable ;  and  after  such 
payment  and  satisfaction  as  aforesaid,  in  case  there  shall  be 
snjBorplus  moneys  then  remaining  unapplied  for  the  purposes 
aforesaid,  the  same  shall  be  paid  unto  the  said  {mortgagor),  his 
execntors,  administrators  or  assigns. 

CoYttiantfrom 

o.  And  the  said  {bankers)  do  hereby  for  themselves,  their  heirs,  mortgageei  to 

H  2 
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No.  XII.      executors  and  adminiBtrators,  coyenant  with  the  sud  (tnartffaffor), 

Mortgoife     his  heirs  and  assigns^  that  they  the  said  {banker8)^BJii  the  survivors 

^Ju^B^mee  ^^  suTvivor  of  them,  or  his  or  their  partners  or  partner,  or  other 

o/rwming    ^he  persons  or  person  for  the  time  being  constituting  the  firm  of 

the  said  banking-house^  will  from  time  to  time  or  at  any  time» 

oTn^^eeVaod  within  dajs  after  receiving  a  request  in  writing  to  that  efFect 

oowmSL  ^^^  ^^^  aaxd(mortff agar) fhia  heirs,  executors,  administrators  or 
assigns,  deliver  unto  him  or  them  a  true  and  particular  account  of 
all  such  sums  of  money  as  shall  be  due  and  owing  from  him  or 
them  on  the  balance  of  his  or  their  current  account ;  and  on  the 
said  {mortgagor)^  his  heirs,  executors,  administrators  or  assigns, 
paying  or  tendering  to  the  said  {bankers)  or  the  survivors  or  sur* 
vivor  of  them,  his  executors  or  administrators,  or  his  or  their 
partners  or  partner,  or  other  the  person  or  persons  for  the  time 
being  constituting  the  firm  of  the  said  banking-house^  or  the 
cashier  or  other  lawfully  authorized  agent  of  the  said  firm,  all  such 
sum  and  sums  of  money  as  shall  be  so  due  to  them  upon  this 
mortgage  security,  and  upon  such  account  current  as  aforesaid,  the 
said  {bankers),  their  heirs  or  assigns,  will,  at  the  request  and  costs 
of  the  said  {mortgagor),  his  heirs  or  assigns,  reconvey  the  said 
hereditaments  and  premises  hereby  granted  and  released,  unto  the 
said  {mortgagor),  his  heirs  and  assigns,  free  from  all  incumbrances 
created  therein  by  the  said  {bankers),  their  heirs  or  asdgns. 


Corenant  from       7.  And  the  Said  {mortgagor)  doth  hereby  for  himself,  his  heirs, 

mortgagor  t 
pftjbaUnce 
of  aooouDt. 


mortgagor  to 

pajbaUnce       cxecutors  and  administrators,  covenant  with  the  said  {bankers). 


their  heirs,  executors,  administrators  and  assigns,  that  he  the  said 
{mortgagor),  his  heirs,  executors,  administrators  or  assigns,  will  on 
demand,  or  within  three  calendar  months  next  after  notice,  dther 
by  letter  or  writing  signed  by  the  said  {bankers),  or  the  survivors 
or  survivor  of  them,  or  th^  or  his  partners  or  partner,  or  other 
the  persons  or  person  for  the  time  being  constituting  the  firm  of 
the  said  banking-house,  or  any  derk,  or  other  person  by  their 
or  his  authority  and  on  their  or  his  behalf,  addressed  to  the  said 
{mortgagor),  his  heirs,  executors  or  administrators,  or  any  .of  them, 
or  left  at  his  or  their  usual  or  last  known  place  of  residence  or 
business  in  England,  pay  or  cause  to  be  paid  unto  the  said  {bankers) 
or  the  survivors  or,  survivor  of  them,  or  their  or  his  partners  or 
partner,  or  other  the  persons  or  person  for  the  time  being  consti- 
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tnting  the  firm  of  the  said  banking-hoase,  all  and  every  such  sum     No.  xn. 
ad  sums  of  money  as  shall  be  owing  from  the  said  (mortgagor)  to     Mortgage 
tke  aaid  {bankers)  and  the  survivors  and  survivor  of  them,  their  or  ^^^  ^kJ^ 
Ub  partners  or  partner,  or  other  the  persons  or  person  for  the  time    (fO^^f**^ 

Demg  constituting  the  firm  of  the  said  banking-house,  for  or  in       

respect  of  this  mortgage  security  and  on  such  balance  of  account 
as  afinresaid ;  and  all  costs  incurred  by  the  said  (bankers),  or  either 
of  them,  their  or  either  of  their  heirs,  executors,  administrators  or 
aangns,  in  the  execution  of  the  powers  and  trusts  hereby  reposed 
in  them,  or  in  enforcing  the  payment  of  the  money  due  to 
tbem  in  respect  of  this  present  mortgage  security,  and  on  such 
halance  of  account  current  as  aforesaid,  or  in  anywise  in  relation 
thereta  [Add  covenants  from  mortgagor  that  he  has  good  right  to 
eomey;  for  quiet  enjogment,  and  freedom  from  incumbrances;  ut  ante, 
Na  II.,  clauses  10  and  1 1,  p.  47.] 


8.  Ain>  MOREOVER  that  the  said  (mortgagor),  and  all  persons  ^^  farther 
whomsoever  rightfully  claiming  any  estate  or  interest  in  the  said 
hereditaments  and  premises  hereby  granted  and  released,  shall  and 
wiD,  from  time  to  time  and  at  aU  times  during  the  continuance  of 
this  security,  at  the  request  of  the  said  (bankers),  or  the  survivors 
or  survivor  of  them,  his'  executors  or  administrators,  or  his  or  their 
[ArtDers  or  partner,  or  other  the  persons  or  person  for  the  time 
being  constituting  the  firm  of  the  said  banking-house,  but  at  the 
costs  o#the  said  (mortgagor),  his  heirs,  executors,  administrators  or 
assignSy  enter  into,  execute  and  perfect  all  such  further  assurances 
for  the  more  perfectly  or  satisfactorily  assuring  and  confirming  the 
said  hereditaments  and  premises,  with  their  appurtenances,  unto 
and  to  the  use  of  the  said  (bankers)y  their  heirs  and  assigns,  for  the 
cods,  intents  and  purposes  hereinbefore  expressed  and  declared, 
according  to  the  true  intent  and  meaning  of  these  presents,  as  the 
ttid  (bankers)  or  the  survivors  or  survivor  of  them,  his  executors 
or  administrators,  or  his  or  their  partners  or  partner,  or  other  the 
persons  or  person  for  the  time  being  constituting  the  firm  of  the 
said  banking-house,  or  his  or  their  counsel  in  the  law,  shall  require. 
[Insert  here  that  mortgagor  shall  enjoy  until  default,  and  that 
^"^ortgagees  will  not  exercise  power  of  sale  without  giving  six  months^ 
premus  notice;  ut  ante,  No.  11.,  clauses  13  and  14,  pp.  50,  61.] 

A    n  Proviso  that 

^'    FroVIDED  always,    and  it    18  HEBEBT  EXPBESSLY   DE-  aU  advances  are 
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Mo.  XII.  CLARED,  that  all  and  eyeiy  the  sum  and  sums  of  money  to  be 
Mortgage  advanced  to  the  said  {mortgagor)^  npon  the  present  mortgage 
^  ^*Sfa«M  security  by  the  siud  {bankers)  or  thcv  survivors  or  survivor  of  them. 


ofrymmmg    or  their  or  his  partners  or  partner^  or  other  the  persons  or  person 
for  the  time  being  constituting  the  firm  of  the  said  banking-house. 


^  "^iZ^  iB  to  be  considered  as  advanced  on  the  general  partnership  aecount ; 
the  general       j^ j  ^^^  ^jj  ^j^^  death  of  any  one  or  more  of  them,  all  and  every 

pftrtnerahip  •'  . 

ftoooQnt,  ud  to  guch  sum  and  sums  of  money  as  shall  be  due  and  owing  upon  this 
to  BomyiDg  *  security  shall  be  paid  and  payable  to  the  survivors  and  survivor 
partner..  ^f  ^j^^^^^  ^^  ^^^^^  ^^^  ^tt^n^  or  person  for  the  time  being  con- 

stituting  the  firm  of  the  said  banking-house,  as  part  of  the  partner- 
ship effects. 

In  witness,  &c. 
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No.  XIIL 


MORTGAGE  BY  APPOINTMENT  BY  FATHER,  TENANT  FOR  UFE, 
AND  HIS  SON,  TENANT  IN  FEE,  UNDER  A  POWER  OF 
APPOINTMENT;  THE  MORTGAGE  MONEY  BEING  TRUST 
MONEYS  ADVANCED  ON  A  JOINT  ACCOUNT. 


1. 


1  Bedtal  of  deed  oretiiiig  power  of 
appointment. 

3.  Of  igreement  for  loan. 

4.  Teitatom,  hj  which  fiither  and  son 

appmnt. 


5.  Proviso  for  redemption. 

6.  Power  of  sale. 

7.  Declaration  that  mortgage  monej 

is  advanced  on  a  joint  account. 


1.  THIS  INDENTURE,  made  the        day  of        A.D.,  18    ,  P«rti«. 
Between  { father) o(y  &c.,  of  the  first  part,  {son),  ofy  &g.,  of  the 
second  part,  and  (two  mortgagees^  of  the  third  part. 

2.  Whebeas  by  indenture  dated  the  day  of  ^  and  Bedtal  of  deed 
Dttde  between  the  said  {father)  of  the  first  part,  the  said  (son)  of  of  appomtiiiaii 
the  second  part,  and  (trustee)  of  the  third  part,  After  begiting 

that  the  said  (father)  was  tenant  for  life  of  the  hereditaments  and 
premises  therein  and  hereinafter  described,  with  remainder  to  the 
ttid  {son)  in  tul  male  general,  with  divers  remainders  over ;  it  is 
winrBSSED,  that  for  the  purpose  of  barring  and  destroying  the 
estate  tail  of  the  said  (son),  and  all  estates,  rights,  titles,  interests 
*nd  powers  to  take  effect  after  the  determination,  or  in  defeasance 
of  sach  estate  tail,  and  to  limit  the  same  to  the  uses  thereinafter 
declared,  the  said  ( father)  did  thereby  grant  and  convey,  and  the 
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No.  xni. 

Mortgage  by 

Appomtmeni  bg 

Fiiher,  Tenant 

for  LifiyOnd 

his  Son,  Tenant 

in  /*«»,  under 

a  Power  of 

Aj^Miinimentf 


Of  agreement 
for  loon. 


said  (son),  with  the  consent  of  the  said  {father),  as  the  protector 
of  the  settlement  creating  the  entail  (testified  as  therein  mentioned)^ 
did  grant,  release  and  confirm  unto  the  said  {tmstee)  and  his  heirs, 
the  hereditaments  and  premises  hereinafter  described,  to  hold 
the  same  with  the  appurtenances  unto  the  said  {trustee)  and  his 
heirs,  TO  SUCH  USES,  upon  such  trusts,  and  for  such  enda^  intents 
and  purposes,  as  the  said  {father)  and  {son)  should  from  time  to 
time,  or  at  any  time,  by  deed  or  deeds  jointly  appoint,  and  in 
default  of  such  appointment,  and  so  far  as  any  such  appointment, 
if  incomplete,  should  not  extend,  to  the  use  of  the  said 
(father)  and  his  assigns,  during  the  term  of  his  natural  life, 
without  impeachment  of  waste ;  with  remainder  to  the  use  o^ 
the  said  {son),  his  heirs  and  assigns  for  ever. 

3.  And  whebeas  the  said  {mortgagees),  at  the  request  of  the 
said  (fat/ter)  and  (son)  have  agreed  to  advance  the  sum  of  3^300iL 
on  the  security  of  the  said  hereditaments  and  premises,  in  manner 
hereinafter  appearing. 


Testatam  bj 
which  father 
and  son 
appoint 


4.  Now  THIS  Indenture  witnesseth,  that  in  consideration 
of  the  sum  of  3,300iL  sterling  paid  by  the  said  (mortgagees)  to  the 
said  (father)  and  (son)  on  the  execution  hereof,  the  receipt  of 
which  the  said  (father)  and  (son)  do,  and  each  of  them  doth, 
hereby  acknowledge,  and  thereof  do  by  these  presents  release 
and  for  ever  discharge  the  said  (mortgagees),  their  heirs,  executors, 
administrators  and  assigns,  they  the  said  { father)  and  (son)  in 
exercise  and  execution  of  the  power  limited  to  them  by  the  said 
hereinbefore  recited  indenture,  and  of  every  other  power  and 
powers  in  them  vested,  or  in  anywise  enabling  them  in  this  behalf, 
DO  by  this  present  deed,  jointly,  absolutely  and  irrevocably  appoint, 
that  ALL  [Descbibe  parcels]  with  their  and  every  of  their  rights, 
members  and  appurtenances,  shall  from  henceforth  be  and  enure 
to  the  use  of  the  said  (mortgagees),  their  heirs  and  assigns  for 
ever ;  subject  nevertheless  to  the  proviso  for  redemption,  and  the 
powers,  provisoes,  declarations  and  agreements  hereinafter  limited, 
expressed  and  declared ;  (that  is  to  say,) 


Pnmsofor 
redomptba. 


6.  Provided  always,  and  it  is  hereby  declared,  that  if  the 
said  (father)  and  (son),  or  either  of  them,  or  the  heirs,  executors, 
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administrators  or  aBsigns  of  the  said  (fpn),  shall  on  the  day     No.  XUT. 

of  next,  pay^  or  cause  to  be  paid,  unto  the  said  {mortgagees)   Mortgage  hg 

orthesmviyor  of  them,  his  executors,  administrators  or  assigns,  j-^^J^j^lJj^ 
the  fall  sum  of  3,300t  sterling,  together  with  interest  for  the  same  /^  -^/^  «"*' 

Aw  Son^  Tenant 

It  the  rate  of  5L  for  every  lOOL  by  the  year  without  deduction,  m  Fee^  under 
THEN  and  in  such  case,  and  at  any  time  thereafter,  the  said  Appo^mmt, 
{mBrtgag€es\  their  heirs  or  assigns,  will  at  the  request  and  costs         ^' 
of  the  person  or  persons  for  the  time  being  entitled  to  the  equity 
of  redemption  of  the  said  mortgaged  hereditaments  and  premises,    . 
ieeon?ey  and    xeassure   the  same   hereditaments  and  premises, 
aocofding   to   the  equity  of  redemption  thereof,  to   the   person 
or  persons  entitled    to  the  same,    free   from  all  incumbrances 
created  in  the  meantime  by  the  said  (mortgagees),  their  heirs  or 
asagns. 

6.  Provided  always,  and  it  is  hereby  FUBTHEB  DEGLABED,  Power  of  Mle. 

that  if  default  shall  happen  to  be  made  in  payment  of  the  said  sum 
of  3,3002.  and  interest,  or  any  part  of  the  same  respectively,  at  the 
time  hereinbefore  appointed  for  payment  thereof,  then  and  in 
such  case,  and  at  any  time  thereafter,  it  shall  be  lawful  for  the 
said  {mortgagees),  or  the  survivor  of  them,  his  executors,  adminis- 
trators or  assigns,  without  the  necessity  of  any  concurrence  on  the 
part  of  the  said  (father)  and  (son),  or  either  of  them,  or  the  heirs 
or  assigns  of  the  said  {son),  or  even  against  their  or  his  express 
consent,  to  make  sale,  &c.  [Continue  power  of  sale  ;  foreclosure 
daute;  covenants  from  mortgagor  for  payment  of  principal  and 
isterest;  that  he  has  good  right  to  convey  ;  for  quiet  enjoyment  and 
freedom  from  incumbrances  ;  and  for  further  assurance  ;  And  ALSO 
emetumts  from  mortgagee  tliat  mortgagor  shall  enjoy  until  default, 
nd  that  mortgagee  will  not  exercise  pouter  of  sale  without  giving 
mortgagor  six  monihi  previous  notice,  ut  ante;  No.  I.,  clauses  8  to  17 
inclafflve,  pp.  35  to  39.] 

7.  And  n  is  hebeby  declabed  by  and  between  the  said  Declaration 
{mortgagees),  that  thfe  said  sum  of  3,300ZL,  so  advanced  by  them  ^*^,y  ^J**"^* 
M  aforesaid,  is  trust  moneys  advanced  by  them  out  of  moneys  fd/anced  on  a 

ii,  ,  ,  joint  aoocnnt* 

belonging  to  them  on  a  joint  account,  and  that  in  the  event  of  the 
death  of  either  of  them  during  the  continuance  of  this  security, 
the  same  prindpal  sum  and  interest  shall  be  paid  to  the  survivor 
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No.  XIII.     of  them^  or   the  executors,  administratoiB  or  aangns  of  sack 

Mortgage  bg  suryivor,  whose  receipt  or  receipts  shall  be  a  suffident  dischai^gi 

F^^lnmJu  ^'^^  the   same,   without   the  concurrence  of   the  execators    oi 

S^J^L^'^  administrators  of  him  who  shall  first  depart  this  life,  anytliiiig 

M  Ftt,  mder  hereinbefore  contained  to  the  contrary  thereof  or  in  anywise  nc^ 

a  Power  <^        ..,    ,       ,. 

AfpoSnimmty  Withstanding. 

In  witness,  &c. 
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)l 


I 


No.  XIV. 


iHORTGAGE  WHERE  MONEY  IS  ADVANCED  IN  DISTINCT  RIGHTS 
BY  TWO  MORTGAGEES,  ONE  TAKING  A  LONG  TERM  IN  ONE 
MOIETY  AND  A  FEE  IN  THE  OTHER  MOIETY,  AND  THE 
OTHER  MORTGAGEE  A  FEE  IN  THE  FIRST  MOIETY,  AND 
A  LONG  TERM  IN  THE  REMAINING  ONE.  (a) 


1.  FMek 

1  EecitBl  of  agreement  for  loan. 

4.  HibeodiuD. 

&  Dedsistion  of   uaes   u   to   one 
mcnety  to  A.  for  1,000  years, 
remainder  to  B.  in  fee. 


t  Sbmlir  fimitatioDS  in  &vour  of  B. 
and  A.  aa  to  the  other  moiety. 


7.  Proviso  for  redemption  on  pay- 

ment of    prindpal  and  interest 
to  A. 

8.  Covenant  from  mortgagor  to  pay 

prindpal  and  interest. 

9.  That  mortgagor  has  good  right  to 

convey. 

10.  For  qniet  enjoyment  and  freedom 

from  incnmbrances. 

11.  For  further  assmfanoe. 

12.  Proviso  that  mortgagor  shall  en- 

joy until  default 


1.  THIS  INDENTUBE,  made  the        day  of      A.D.,  185    ,  r«ti«s. 
BnwEEN  {mortgctgor),  of,  &c.y  of  the  first  part,  {mortgagee  A.),  of, 
&C.5  of  the  second  part,  and  {mortgagee  B.)  of,  &c,  of  the  third 
prt 


(s)  Mr.  Coote,  in  his  learned  Treatise  upon  Mortgages,  mentions  that  it  has  Pxvetical 
Ml  soggested  that  in  cases  where  two  persons  are  advandng  money  at  the  xonarkB. 
Mae  time  on  one  estate,  and  each  is  desirous  of  having  a  lien  on  the  whole 
inperty,  and  yet  of  avoiding  a  mutual  trustee,  the  intended  object  may  be 
CBDsd  out  by  limiting  one  moiel^  of  the  estate  to  one  mortgagee  for  a  long 
tarn  of  years,  with  remainder  to  the  other  mortgagee  in  fee,  or  so  vice  vend  to 
^  other  mortgagee.    Upon  these  suggestions  uie  above  precedent  has  been 


i 
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No.  xiv.         2.  Whereas  the  said  {mortgagor)  harmg  occasion  for  the  sum 

Mortgage     of  1,40021^  hath  applied  to  the  eaid  (A.)  and  {B,)  to  lend  him  the 

*^a^^^",8ame,  which  they  have  respectively  agreed  to  do,  and  to  advance 

di^mct  Righu,  the  Same  in  the  several  sums  of  700/.  each  in  manner  hereinafter 

Mortgagwg 

taking  long     appearing. 

Terms  f  ^. 


BeciUlof 
agreement 
for  loon. 

Testatom. 


Habendom. 


3.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of 
the  said  agreement,  and  in  consideration  of  the  said  two  several 
sums  of  700/.  and  700/.,  making  together  the  sum  of  l,400iL 
sterling,  this  day  respectively  paid  by  the  said  {A.)  and  (J9.)  to 
the  said  (mortgagor),  the  receipt  of  which  the  said  {mortgagor) 
hereby  acknowledges,  and  therefrom  doth  by  these  presents  release 
and  for  ever  discharge  the  said  {A.)  and  {B.)  and  each  of  them, 
their  and  each  qf  their  heirs,  executors,  administrators  and 
assigns;  He  the  said  {mortgagor\  doth  by  these  presents 
grant,  release  and  confirm  unto  the  said  (A.)  and  {B.)  and 
their  heirs,  all,  &c«  [Here  describe  parcels;  Insert gener<d 
words;    alUestaie  clause;   and  all'^eeds  clattse;  tU  ante,  No.  L, 

,  clause  5y  p.  33.] 

r 

4.  To  have  and  to  hold  the  said  {short  general  descrip- 
tion), and  all  and  singular  other  the  hereditaments  and  premises 
hereinbefore  described,  and  hereby  granted  and  released,  with 
their  appurtenances,  unto  the  said  {A.)  and  {B.)  and  their  heirs, 
TO  THE  USES,  and  for  the  ends,  intents  and  purposes,  and  with, 

9 

under  and  subject  to  the  powers,  provisoes,  declarations  and 
agreements  hereinafter  limited,  expressed  and  declared;  (that  is 
to  say,) 

Declaratioi]  of       5.  As  TO,  FOR  AND  CONCERNING  ouc  undivided  moiety  of  and 
moiety  to  A.     ill  the  Said  hereditaments  and  premises  hereby  granted  and  released, 

Sith'remafStt  ^^  '^^^  ^®^  ^^  *^®  ^^  (^•)'  ^^  cxecutors,  administrators  and 
to  B.  in  fee.  assigos,  henceforth,  for  and  during  and  unto  the  full  end  and 
term  of  1,000  years,  without  impeachment  of  waste,  and  after 
the  expiration  or  sooner  determination  of  the  said  term  of  1,000 
years,  to  the  use  of  the  said  {B,),  his  heirs  and  assigns  for 
ever. 


As  to  the  other 
moietj  to  B. 


6.  And  as  to,  for  and  concerning  the  sidd  other  undivided 
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moiefy  of  and  in  the  said  hereditaments  and  premises  hereby     ^  ^^^' 
gianted  and  released,  TO  th£  use  of  the  said  (B.\  his  executors.     Mortgage 

.  .  ,  ,  vfkere  Money  i$ 

admimstrators  and  assigns,  henceforth  for  and  during  and  unto  the  odwrnoedvi 

M  end  and  term  of  1,000  years,  without  impeachment  of  waiste ;  Mortg^^' 

and  after  the  expiration  or  sooner  determination  of  the  said  last*  *^^  ^ 

mentioned  term  of  1,000  years,  to  the  use  of  the  said  (A.),  his       

1  .         ,       .  /.  for  1,000  yean, 

iieirs  and  assigns  for  ever.  with  reuuunder 

to  A.  in  fee. 

7.  Provided  always,  and  it  is  hebbbt  declared  and^"*^^/"*" 

redemption  on 

AGREED,  that  if  the  said  {mortgagor)^  his  heirs,  executors,  adminis-  payment  of 
tntoiB  or  assigns,  shall  pay  or  cause  to  be  paid  unto  the  said  (^.)>  ^^^  hteresTtoA. 
executors,  administrators  or  assigns,  the  sum  of  7002L  sterling,  with 
interest  for  the  same  at  the  rate  of  42.  for  every  1002.  by  the  year 
an  the  day  of  now  next  ensuing,  without  deduction, 

THEN,  and  in  such  case,  the  said  term  of  1,000  years  hereinbefore 
limited  onto  the  said  {A.\  his  heirs,  executors,  administrators  and 
tngns,  of  and  in  the  first-mentioned  moiety  of  the  said  heredita- 
mentB  and  premises,  shall  cease,  determine  and  be  void,  and  the 
and  {jL\  his  heirs  or  assigns,  shall  and  will,  at  the  request  and 
costs  of  the  said  (mortg€Lgor\  his  heirs  or  assigns,  redonvey  and 
reaesnre  the  freehold  and  inheritance  of  and  in  the  last-men- 
tioned moiety  of  the  said  hereditaments  hereby  granted  and 
released  (but  subject  nevertheless  to  the  said  term  of  1,000 
years,  so  limited  to  the  said  (£.),  his  executors,  administrators 
and  assigns  as  aforesaid),  unto  the  said  {mortgagor)^  his  heirs 
or  assigns,  or  otherwise  as  he  or  they  shall  direct  or  appoint. 
[CoKTiKUE  power  for  A,  to  sell  in  case  of  default^  ut  ante,  No.  L, 
daose  8,  p.  35,  btU  restricting  the  power  to  AJs  estate  and  interest 
w  die  premises.'] 

8.  Provided  also,  and  it  is  hereby  FUBTHEB  DBCLABED  Proviso  for 

AKD  AGREED,  that  if  the  said  {mortgagor)  his  heirs,  executors,  J^j^^^^Jf  ^ 
administrators  or  assicms,  shall  pay  or  cause  to  be  paid  unto  the  P^^^v^  "°^ 

°  '^  ^  ^  intewst  to  B. 

aaid  (A)  [continue  similar  proviso  for  redemption,  ut  supra, 
futo  B,^s  estate  and  interest  in  the  premises  as  above;  AND  THEN 
IH8EBT  a  similar  power  of  saleJ] 

Covaumt  fram 

9.  And  the  said  {mortgagor)  doth  hereby  for  himself,  his  heirs,  pay  principal 
ttecQtors  and  administrators,  covenant  with  {A.)j  his  heirs,  execu-*  JJ  a!°    *** 
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No.  XIV. 

Mortgage 
ioW«  Money  it 

advanced  in 
diitinet  RigkUf 
Morlgageet 
taking  long 
Terme,  ^. 

Thatmort- 
gtgor  has 
good  right  to 
oonrej. 


tors,  admiiuBtrators  and  assigns,  that  he  the  said  {mortgagor^  his 
heirs,  executors  or  administrators,  will  pay  or  cause  to  be  paid  unto 
the  said  {A,\  his  executors,  administrators  or  assigns,  the  sum  of 
700^  sterling,  and  interest  for  the  same  at  the  rate  of  42.  for  every 
1002.  by  the  year,  at  the  time  hereinbefore  appointed  for  payment 
thereof,  without  deduction. 

10.  And  also  that  he  the  said  {mortgagor)  now  hath  in  himself 
good  right  by  these  presents  to  grant,  release,  demise  and  assure 
the  said  hereditaments  and  premises  to  the  uses  and  in  maimer 
aforesaid. 


For  quiet 
eDJojment,  and 
freedom  from 
inenmbranoes. 


11.  And  fubtheh,  that  the  same  hereditaments  and  premises 
shall  or  may  be  held  and  enjoyed  accordingly,  without  let,  sait, 
eviction,-  molestation  or  disturbance  of  or  by  the  said  (mortgagor), 
or  any  other  person  or  persons  whomsoever,  and  that  freely, 
clearly  and  absolutely  discharged  and  indemnified  by  the  said 
{mortgagor),  his  heirs,  executors  or  administrators,  of  and  from  all 
former  and  other  estates,  rights,  titles,  liens,  charges  and  incum- 
brances whatsoever. 


For  further 
aesoraDoe. 


12.  And  mobeoveb  that  the  said  {mortgagor),  and  all  persons 
rightfully  claiming  any  estate  or  interest,  legal  or  equitable, 
in  the  said  hereditaments  and  premises,  will  from  time  to  time 
and  at  all  times,  at  the  request  of  the  said  {A.\  hb  heirs, 
executors,  administrators  oi  assigns,  but  at  the  costs  of  the  said 
{mortgagor),  his  heirs  or  assigns,  enter  into,  execute  and  perfect 
all  such  further  assurances  for  the  more  perfectly  or  satis- 
factorily conveying,  assuring  and  confirming  the  said  heredita* 
ments  and  premises  to  the  uses  aforesaid,  according  to  the  true 
intent  and  meaning  of  these  presents,  as  the  said  {A.),  his  heirs, 
executors,  administrators  or  assigns,  or  his  or  their  counsel 
in  the  law,  shall  require.  [Insert  similar  covenants  from  mart'- 
gagor  toith  BJ] 


ProTiao  that 
mortgagor 
shall  eojof 
QQtU  de&nlt. 


13.  Provided  always,  that  until  default  shall  be  made 
in  payment  of  the  principal  money  and  interest,  it  shall  be 
lawful  for  the  said  {mortgagor)^  his  heirs  and  assigns,  to  hold 
and  enjoy,  and  to  receive  and  take,  the  rents,  issues  and  profits 
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of  the  said  hereditaments  and  premises,  without  let,  eyiction  No.  xiv. 
or  denial,  by  the  said  (A.)  and  (B»),  and  their  respective  Maitgage 
lidrBy    executors,    administrators,    or    assigns,    or     any    other  ^o^kmm^m*' 


person  oc  persons  rightfully  claiming  through  or  under  them  ^i^^^ig^f 

respectively.  UMng  long 

br  wmrESS,  &c. 
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No.  XV. 


MORTGAGE  IN  FEE  BY  TRUSTEES  UNDER  THE  TRUSTS  OF  A 
WILL.  VARIATION,  WHERE  THE  MORTGAGE  IS  OF  A  TERM 
OF  YEARS. 


1.  Parties. 

2.  Recital  of  will  creating  the  trusts. 

3.  Of  death  of  testator,  and  probate 

of  his  will. 

4.  Of  agreement  for  loan. 
6.  Testatum. 

6.  Habendum. 

7.  Covenant  from  trustees  that  they 

have  done  no  act  to  incumber. 


Additional  Clauses. 

A.  Proviso  that  if  interest  is  punctually 

paid,  mortgagee  will  not  call  in 
principal  for  a  certain  fixed 
perioa. 

B.  Power  for   trustees  to  cut  down 

timber  for  repairs. 

C.  Proviso  that   power  is  to  be  re- 

stricted to  a  certain  annual 
amount. 


Parties.  1.  THIS  INDENTURE,  made  the         day  of       A.D.,  185  , 

Between  {trustees  under  will)  of,    &c,  of   the  one  part,  and 
{mortgagee)^  of  &c.,  of  the  other  part. 

Recital  of  win        2.  Wherbas  {testator),  late  of,   &c,  by  his  last  will,  dated 

^ting  the      ^^         j^y  ^f  ^  devised  the  hereditaments  and  premises 

hereinafter  described,  unto  and  to  the  use  of  the  said  {trustees), 

their  [heirs  and  assigns],  UPON  tbust  by  sale  or  mortgage  of  the 


(a)  If  the  property  was  limited  to  the  trustees  for  a  long  term,  for  "  heirs  and 
assigns/'  substitute — 

**  executors,  administrators  and  assigns,  from  thenceforth  for  the 
term  of  1,000  years." 
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nme  premises  or  a    competent  part  thereof,  (b)  '  to  mise   such      No.  XV. 
8am  or  sums  of  money,  not  exceeding  the  sum  of  £  »  as     Morigage 

the  said  (trustees)  should  deem  expedient  for  'certaia   purposes  Tnute^ under 
in  the  now  reciting  will  expressed,   and    subject  thereto   upon    ^"f*'*  ^  ^ 

certain  other  trusts  therein  declared  and  contained.    And  the  said        

(tefator)  thereby  empowered  the  said  (trustees),  or  other  the 
trostees  or  trustee  for  the  time  being  of  his  said  will  to  give 
Rcdpts  to  any  purchasers  or  mortgagees  which  should  effectually 
exonerate  them  from  all  responsibility  with  respect  to  the 
application  of  the  moneys  to  be  so  paid  and  advanced.  And 
the  said  testator  appointed  the  said  (trustees)  joint  executors  of 
his  said  wil). 

3.  And  whebeas  the  said  (testator)  died  on  or  about  the  Of  death  of 

testator  and 

day  of  ,  without  having  altered  or   revoked  his  said  will,  probate  of 

which  was  dnly  proved  by  his  said  executors  therein  named  in  ^  ^* 
the  Prerogative   Court   of  the    Archbishop  of    Canterbury  on 
the  day  of 

4.  And  whereas  the  said  (mortgagee),  at  the  request  of  the  Agrecmeut 
8ud  (trustees),  has  agreed  to  advance  the  sum    of  £  ,  on 

the  security  of  the  said  hereditaments  and  premises. 

5.  Now  THIS  Indenture  witnesseth,  that  in  consideration  TeBtatum. 
of  the   sum   of   £  sterling,    this    day   paid  by  the    said 
i^turtgagee)  to  the  said  (trustees),  the  receipt  of  which  the  said 
{trustees)  do  hereby  acknowledge,  and  therefrom  do  release^  and  for 

ever  discharge  the  said  (mortgagee),  his  heirs,  executors,  adminis- 
trators and  assigns,  they  the  said  (trustees),  do  by  these  presents 
grant,  release^  and  confirm  unto  the  said  (mortgagee)  [and  his 
heirs],  (c)y  Ai/Ly  &c  [describe  parcels ;  insert  general  words ; 


[h]  If  thetrastees  take  a  term  only  in  the  property,  add  here — 

*  for  the  whole  or  any  part  of  the  sfdd  term  of  1,000  years." 

(c)  If  the  property  is  limited  to  the  trustees  for  a  term,  omit  words  in 
htickets  above. 

VOL.  II.  I 
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No.  XV.      all-^sttUe  clause^  (d)  and  all-deeds  clause;  ut  ante.  No.  I.,  clause  5, 

Mortgage      p«    33*] 
in  Fee  by 
Trnutees  under 

Trusts  of  a  6.  To  HAVE  AND  TO  HOLD  the  Said  (short  general  description) 
and  all  and  singular  other  the  hereditaments  and  premises  herein- 
before described,  and  hereby  granted  and  released,  with  their 
appurtenances,  unto  and  to  the  use  of  the  said  (mortgagee),  [his 
heirs  and  assigns  for  ever,]  subject  to  the  proviso  for  redemption 
hereinafter  contained,  {e)  [Insert  proviso  for  redemption,  ut  ante. 
No.  Ly  clause  7,  p.  33 ;  and  also  covenant  from  trustees  tluU  they 
have  done  no  act  to  incumber;  (/)  VoL,  !•  Part  II.,  Sect  L,  No.  V., 
clause  6,  p.  61.] 

In  witness,  &c. 


(d)  The  all-estate  clause  must  be  omitted  if  the  trustees  take  only  a  term. 

(e)  If  the  trustees  have  only  a  term,  substitute  for  words  in  brackets  above— 

'^ executors,  administrators  and  assigns,  from  henceforth,  for  all 
the  rest,  residue  and  remainder  of  the  said  term  of  1,000  years, 
excepting  the  last  seven  days  thereof." 

(/)  Where  trustees  are  the  mortgaging  parties  they  can  only  be  required  to 
covenant  that  they  have  done  no  act  to  incumber. 

ProriBothat  X.  PROVIDED    ALWAYS,   AND    IT    IS   HEREBY    COVENANTED, 

if  interest  ia  .  . 

panctoaiiy  paid  DECLARED  AND  AGREED  by  and  between  the  Said  parties  hereto, 
oot'^nin^  ^*    that  if  the  said  {trustees),  their  heirs,  executors,  administrat(»B  or 

certato*&ied      *S8^g°®>  ^^^  ^^  ^^       ^7  ^^  V^7  ^^  <»use  to  be  paid  unto 

the  said  {mortgagee),  his  executors,  administrators  or  assigns,  the 
sum  of  £  ,  being  one  half-year's  interest  on  the  said  principal 

sum  of  £  ,  at  the  rate  of  £  for  every  lOOt  by  the 

year,  and  the  like  sum  of  £  ,  being  one  other  half-year's 

interest  at  the  rate  aforesaid,  on  the  day  of  following, 

and  shall  continue  regularly  to  pay  the  said  interest  by  such 
equal  half-yearly  payments,  at  the  time  and  in  manner  aforesaid, 
or  within  the  space  of  one  calendar  month  next  thereafter,  until 
the         day  of  ,  which  will  be  in  the  year  18     ,  then  and 

in  such  case,  but  not  otherwise,  the  Sfdd  {mortgagee),  his  h^rs> 
executors,  administrators  or  assigns,  will  not  call  in  or  require 
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payment  of  the  said  prlncipa]  sum  of  £  hereby  Secured,  or    ^  ^f^% 

attempt  to  foreclose  the  equity  of  redemption  of  the  said  here-  ^5wl*/*^ 
ditameiits  and  premises^  or  to  exercise  the  power  of  sale  herein-  wui,  ^. 
before  contained  concerning  the  same,  in  default  of  payment  of 
the  sadd  principal  sum  and  interest  at  the  time  hereinbefore 
appointed  for  the  payment  thereof.  And  it  is  hereby  further 
corenanted,  declared  and  agreed,  that  if  the  said  {mortgagee)^  his 
heirs,  executors,  administrators  or  assigns  shall  at  any  time  or 
times  hereafter^  commence  or  prosecute  any  such  proceedings  as 
aforesaid,  either  at  law  or  in  equity,  by  virtue  of  these  presents, 
or  any  clause,  matter  or  thing  herein  contained,  except  default 
doll  be  made  by  the  said  (JrusteesX  their  heirs,  executors,  adminis- 
trators or  assigns  in  payment  of  the  interest  hereby  reserved  at 
the  time  and  in  manner  aforesaid,  then  and  in  every  such 
case,  this  present  covenant  and  proviso  shall  and  may  be  pleaded 
in  bar,  and  be  deemed  a  sufficient  defence  and  answer  to  any  such 
action  or  suit.  And  it  is  also  hereby  moreover  covenanted, 
dedared  and  agreed,  that  the  said  (tritstees),  their  heirs,  executors, 
administrators  or  assigns  will  not  pay  or  tender  unto  the  said 
(wnigagee),  his  executors,  administrators  or  assigns,  the  said 
principal  sum  of  ,  nor  institute  any  proceeding  in  equity 

for  the  redemption  of.  the  said  hereditaments  and  premises  until 
the  8ud  day  of  ,  which  will  be  in  the  year  18    . 

B.  Provided  always,  and  it  is  hereby  further  declared  Power  to  cut 
AW)  AGREED,  that  it  shall  be  lawftd  for  the  said  {trustees),  their  {^^L^^ 
1^  and  assigns,  so  long  as  they  shall  remain  in  the  possession  of 
tbe  said  hereditaments  and  premises,  to  fell  and  cut  down  all  such    . 
timber  and  other  trees  standing  or  growing  upon  the  said  heredita- 
inents  and  premises,  as  they  shall  think  proper,  for  the  purpose  of 
tmeoding  or  repairing  all  or  any  part    of    the  mansion-house, 
measoages,  farm-houses,  outbuildings^  palings,  fences,  gates,  posts^ 
or  stiles,  or  for  any  other  purposes  for  which  timber  may  be 
i^^oired  for  the  necessary  reparation  of  the  said  hereditaments  and 
P^mises,  so  and  in  such  manner,  as  that  the  same  premises  may 
^  time  to  time,  and  at  all  times  be  kept  in  a  proper  and  sufficient 
"toe  of  repair. 

I  2 
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Mortgage 

in  Fee  bg 

TruUeei  under 

Truttto/a 

Proviso  that 
power  be 
restricted  to  a 
certain  annual 
amonnt. 


C.  Provided  nevertheless,  and  it  is  hereby  mokeoveb 
DECLARED  AND  AGREED,  that  if  the  Said  (trustees)^  their  heirs  or 
assigns,  shall  in  any  one  year  fell  and  cut  down  a  greater  quantity 
of  the  said  timber  or  trees,  than  will  amount  to  the  value  of 
£  ,  all  and  every  such  cutting  down  to  excess  shall  be 

accounted  as  waste,  and  the  said  {trustees),  their  heirs  or  assigns, 
committing  the  same,  shall  be  liable  to  all  the  penalties  to  which 
persons  committing  waste  are  liable  either  at  law  or  in  equity. 
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MOBTGAGE  IN  FEE  BY  THE  ASSIGNEES  OF  AN  INSOLVENT 
DEBTOR,  PURSUANT  TO  THE  PROVISIONS  OF  THE  ACT  1  &  2 
nCT.  e.  110,  a.  48,  OF  AN  ESTATE  IN  FEE  IN  REMAINDER 
EXPECTANT  ON  AN  ESTATE  LIMITED  DURING  WIDOWHOOD, 
TO  SECURE  £2,750  AND  INTEREST,  (a) 


l.Pteties. 

i  Rechai  of  will  devising  premises  to 
testator's  widow  dunng  widow- 
hood,  with  remainder  to  insol- 
vent in  fee. 

3.  Of  order  of  oourt,  empowering  as- 

ngnees  to  mortgage. 

4.  Tfitstnmi 


6.  Habendum. 

6.  Proviso  for  redemption. 

7.  Covenant  from  assignees  that  they 

have  done  no  act  to  incumber. 

8.  Covenant  from  insolvent  that  as- 

signees   have    good    right    to 
convey. 


1.  THIS  INDENTURE,  made  the     day  of         A.D.  18    » ^'•^"' 
Between  (prcwisianal  assiffnee  and  creditors^  cLssignee)  of  the  first 


.(■)  The  Insolvent  Court,  under  the  statute  1  &  2  Vict.  c.  110,  is  authorized  to  Pnctical 
Aieet  a  mortgage  instead  of  a  sale  in  certain  cases,  where  such  a  course  would  o^^^nratioiu. 
be  more  ben<^ial  to  the  interests  of  the  insolvent  and  his  creditors;  as,  in  the 
iiMtaDoe  of  contingent    reversionary   interests,  which,   if   sold    immediately 
^^d  fetch  a  small  sum  in  proportion  to  what  it  might  produce  at  a  future 
period. 

The  act  above  alluded  to,  after  reciting  that  "  certain  persons  whose  estates  InsolTeot  Goart 
■»7,  hf  an  order  under  this  act,  have  been  vested  in  the  said  provisional  assignee,  »ttt^o"»ed  to 
■*J  he  entitled  to  annuities  for  their  own  lives,  or  other  uncertain  interests,  or  to  aJJ^st mortgage 
'ewwiooaiy  or  contingent  interests,  or  to  property  under  such  circumstances  '°  ^^^^  q»ma, 
m  the  immediate  sale  thereof  for  the  payment  of  their  debts  may  be  very  pre- 
f&atl  to  them,  and  deprive  them  of  the  means  of  subsistence,  which  they 
■4<ht  otherwise  have  after  payment  of  their  debts ;  and  it  might  be  proper  in 
■Doie  cases  to  authorize  the  raising  of  money  by  way  of  mortgage  for  payment 
tf  the  debts,  or  part  of  the  debts  of  such  person,  instead  of  selling  the  property 
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No.  XVI.     part,  (insolvent)  of,  &c,  of  the  second  part,  and  {mortgagee)  of,  &a, 
Mortgoffe     of  the  third  part. 

in  Fee  by  the 
Assignees  ,         -  •■    i       i_» 

of  an  Insolvent      2,  Whereas  (testator)  late  of  , 'Esquire,  deceased,  by  his 

pursuant  to    last  Will  in  writing,  dated  on  or  about  the         day  of  ,  in 

^  t^s!  dJ^^'  the  year  ,  amongst  other  devises  and  bequests,  devised  and 

bequeathed  the  hereditaments  and  premises  hereinafter  described, 

BeciUlafwm  ,,.,  .  ,,  ,it  .jjij 

derising  and  which   are   intended  to    be   hereby  granted  and  released, 

l^to?8  widow  "^*o  his   wife    {name  of  testator^ s  widow),  for  the  term    of  her 
during  widow-    natural  life,  if  she  should  so  long  continue  his  widow;  and  from 

hood,  with  ° 

remainder  to  and  immediately  after  her  decease,  or  marriage,  whichever  should 
first  happen,  to  the  use  of  the  said  {insolvent)^^  his  heirs  and  assigns 
for  ever.  [Recite  death  of  testator  and  probate  of  his  will  as  in 
last  precedent,  clause  3 ;  AND  NEXT  INSERT  recital  of  insolvents  petitum 
and  appointment  of  official  assignee  ;  and  ALSO  order  for  protection  of 
insolvent  and  appointment  of  creditors'  assignee;  Vol.  L,  Part  II., 
Sect.  L,  No.  XXVIII.,  clauses  3  and  4,  pp.  160,  161.] 

Of  order  of  3.  And  WHEREAS  in  pursuance  of  the  provisions  of  an  act 

ing  sa^^^io  passed  in  the  second  year  of  the  reign  of  Her  Majesty  Queen 

mortgage.        Victoria,  and  now  in  force  for  the  relief  of  insolvent  debtors  in 

England,  by  which  the  Court  for  the  Relief  of  Insolvent  Debtors, 


insolfent  in  fee. 


of  that  person  for  such  purpose,^  proceeds  to  enact,  "  that  in  all  such  cases  it 
shall  he  lawful  for  the  said  court  to  take  into  consideration  all  circumstances 
affecting  the  property  of  any  such  person ;  and,  if  it  shall  appear  to  the  said 
court  that  it  would  be  reasonable  to  make  any  special  order  touching  the  samei 
it  shall  be  lawful  for  the  said  court  so  to  do,  andf  to  direct  that  such  property  as 
it  may  be  expedient  not  to  sell,  or  not  to  sell  immediately,  according  to  the  pro- 
visions of  this  act,  shall  not  be  sold,  and  from  time  to  time  to  order  and  duect 
in  what  manner  such  property  shall  be  managed  for  the  benefit  of  the  creditors 
of  such  person,  until  the  same  can  be  properly  sold,  or  until  such  payment  of 
all  such  creditors,  according  to  the  provisions  of  this  act  shall  have  m^  made, 
or  to  make  such  orders  touching  the  sale  or  disposition  of  such  property  as  to 
the  said  court  shall  seem  reasonable,  considering  the  rights  of  the  creditors  of 
such  person  to  the  payment  of  their  demands,  and  the  future  benefit  of  such 
person  after  payment  of  his  debts,  and  upon  such  terms  and  conditions  with 
respect  to  the  aJlowance  of  interest  upon  debts  not  bearing  interest,  or'Otber 
circumstances,  as  to  the  said  court  shell  seem  just ;  and  if  it  should  appear  to 
the  said  court  that  the  debts  of  such  person  can  be  discharged  by  means  of 
money  raised  by  way  of  mortgage  on  any  property  of  such  person,  instead  of 
raising  the  same  by  way  of  sale,  it  shall  be  lawful  for  the  said  court  so  to  order, 
and  to  give  all  necessary  directions  for  such  purpose,  and  generally  to  direct  all 
things  which  may  be  proper  for  the  discharge  of  the  debts  of  such  persoo,  in 
such  manner  as  may  be  most  consistent  with  the  interests  of  -such  person  ia 
any  surplus  of  his  or  her  effects  after  payment  of  such  debts  :*'  (sect.  48.) 
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when  it  may  appear  expedient  not  to  sell  the  property  of  insolvent  ^^-J^ 
debtors  immediately^  is  empowered  to  m^e  such  orders  touching  .  -'^'^?^, 
the  disposition  of  such  property  as  to  the  said  court  shall  seem  AsngwM 
reuonable,  and  to  raise  money  by  way  of  mortgage  of  the  property  ^j)eb!^^, 
of  any  insolvent  debtor^,  instead  of  raising  the  same  by  sale,  and  by  ^i^ij^^no 
order  of  the  same  court,  dated  the      -    day  of  ,  it  is  ordered     '•  ^^  ^' 

that  the  sum  of  2,7 50L,  which  the  said  (mortgagee)  has  offered  and 
agreed  to  advance  upon  the  security  of  the  reversionary  interest 
of  the  said  (insolvent)  in  the  said  hereditameiits  and  premises, 
flhoold  be  raised  upon  mortgage  of  such  premises,  for  the  purpose 
of  discharging  the  debts  of  the  said  (insolvent.) 

4.  Now  THIS  Ikbentube  WITNESSETH,  that  in  consideration  Tesutum. 
of  the  sum  of  2,7502,  sterling,  this  day  paid  by  the  said  (mortgagee) 

to  the  said  (official  assignee),  the  receipt  of  which  the  said  (official 
auignee  and  creditors^  assignee)  do  hereby  acknowledge,  and  of  and 
bcm  the  same  and  every  part  thereof,  do,  and  each  of  them  doth, 
acquit,  release,  exonerate  and  for  ever  discharge  the  said  (mort- 
gogee),  his  heirs,  executors,  administrators  and  assign?,  they  the 
said  {official  assignee,  and  creditors*  assignee),  DO,  and  each  of  them 
DOTH,  by  these  presents  grant,  release  and  convey,  and  the  said 
(msobent)  doth  by  these  presents  release,  ratify  and  confirm,  unto 
the  said  (mortgagee)  and  his  heirs,  ALL  that  the  reversion  in  fee 
eipectant  as  aforesaid  of  and  in  all  [Hebe  descbibe  parcels; 
iksebt  general  words,  and  aU^estaie  clause  ;  ut  ante.  No.  L,  clause  5, 
p.33.] 

5.  To  HAYf  AND  TO  HOLD  the  siud  (short  general  description)  iiabeDdum. 
and  all  and  singular  other  the  hereditaments  and  premises  herein- 
before described,   and  hereby  granted  and  released,  with  their 
appurtenances^  unto  and  to  the  use  of  the  said  (mortgagee)  hi^ 

heirs  and  assigns  for  ever ;  subject  neyebtheless  to  the  pre- 
existing Ufe  estate  of  the  said  (testator^s  widow),  and  also  subject 
to  the  proviso  for  redemption  hereinafter  contained. 

6.  Provided  always,'  and  it  is  hebeby  declabed  and  i*«>^'»o  ^o' 

redemption. 

AGBEED  by  and  between  the  said  parties  to  these  presents,  that  if 
the  said  (official  assignee)  or  the  official  assignee  for  the  time  being  of 
insolvent  debtors  in  England,  do  and  shall,  on  the        day  of 
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No.  XVL     next,  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said  {mort- 
Mortgage     ffoffee)y  his  executors,  administrators  or  assigns,  the  sum  of  2,750/. 
*^A^J^^   sterling,  together  with  interest  for  the  same,  at  the  rate  of  5L  for 
o/an  Insolvent  every  lOOZ.  by  the  year,  without  deduction,  then  and  in  such  case, 
pursuant  to    the  Said  {mortgagee)y  his  heirs  or  assigns,  shall  and  will,  at  the 
c.  48,  #c.   *  request  of  the  said  {official  assignjse)  or  the  official  assignee  for  the 
time  being,  and  {creditors^  assiffnee)^  and  at  the  costs  of  the  said 
{insolvents)  estate,  re-convey  and  re-assure  the  said  hereditaments 
and  premises  unto  and  to  the  use  of  the  said  {official  assignee)^  or 
untp  the  official  assignee    for  the  \  time  being,    and    the  said 
{creditors^  assiffnee),  so  and  in  such   manner  as  that  the  same 
premises  may  become  effectually  vested  in  them  in  the  same 
manner  as  if  these  presents  hicd  never  been  made  and  executed ; 
anything  hereinbefore  contained  to  the  contrary  thereof  in  any- 
wise notwithstanding. 

CoyenaDt  from  7.  And  each  of  them  the  said  {official  assignee  and  creditors^ 
thej  have  done  assignee)  for  himself,  his  heirs,  executors  and  administrators, 
imjD^w  hereby  covenants  with  the  said  {mortgagee)^  his  heirs  and  assigns, 

that  he  hath  not  done  or  permitted,  or  willingly  or  knowingly 
suffered,  or  been  party  or  privy  to,  any  act,  deed,  matter  or  thing 
whatsoever,  whereby  or  by  reason  or  means  whereof,  the  said 
hereditaments  and  premises  hereby  granted  and  released,  or  any 
part  of  the  same,  are,  is,  can,  shall  oi*  may  be  impeached,  charged, 
incumbered,  or  prejudicially  affected  in  any  manner  howsoever. 

Coveniint  from       8.  And  the  said  {insolvent)  doth  hereby  for  himself,  his  heirs, 

insolvent  that  ti-»  -I't  •-•/  \ 

assignees  hare    executors  and  administrators,  covenant  with  the  said  {mortgagee)^ 

%>uywf  '  ^     ^^^  heirs,  executors,  administrators  and  assigns,  that  they  the  said 

{official  assignee),  {creditors*  assignee),  and  {insolvent),  or  some  or 

one  of  them,  now  have  or  hath  in  themselves  or  himself,  good  right, 

.    full  power  and  lawful  and  absolute  authority,  by  these  presents,  to 

grant  and  release  the  said  hereditaments  and  premises,  with  the 

appurtenances,  unto  and  to  the  use  of  the  said  {mortgagee),  his 

heirs  and  assigns,  in  manner  aforesaid.     [Add  covenants  for  quiet 

enjoyment,  freedom  from  incumbrances,  and  for  further  assurance;  vi 

.    ante,  No.  1.,  clauses  13,  14,  15,  p.  38.] 

In  witness,  &c. 
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No.  XVIL 


MOBTGAGE  IN  FEE  OF  AN  EQUITY  OF  REDEMPTION,  WITH 
USUAL  POWERS  OF  SALE.  VARIATION  WHERE  THE  FIRST 
MORTGAGEE  IS  MADE  A  PARIT.  (a) 


1.  PMes. 

2.  RedUd  of  eziating  mortgacfe. 

3.  That  priDcipal  is  still  due^  and  also 

an  arrear  of  interest. 

4.  Of  agreement  for  loan. 

5.  Testatam. 

&  Habendnm   to    mortgagee  in  fee, 
subject  to  prior  mortgage. 

7.  Power  of  sale. 

8.  Covenant  from  mortgagor  that  be 

has  good  rigbt  to  convey. 

9.  For  quiet  enjoyment  and  freedom 

firom  incumbrances. 


10.  For  further  assurance. 

11.  That  if  mortgagor  shall  redeem 

the  first  mortgage  he  will  deliver 
title  deeds  to  present  mortgagee. 


Additional  Clauses, 

A.  Covenant  by  the  first  mortgagee 

for  the  production  of  title  deeds. 

B.  That  first  mortgagee  will  not  exer- 

cise the  power  of  sale  or  transfer 
the  mortgage  without  giving  the 
second  mortgagee  the  option  of 
taking  the  same. 


1.  THIS  INDENTUKE,  made  the       day  of       ,  A.D.  185  ,  Partiea. 
Between  (mortgagor)  of,  &C.9  of  the  one  part,  and  (mortgagee)  of, 
&C.,  of  the  other  part. 


(a)  A  second  mortgagee,  before  he  advances  his  money,  should  take  care 
to  aacertain  not  only  the  amount  of  the  existing  mortgage  debt,  but  also, 
tlttt  tbe  mortgage  assurance  is  not  made  to  cover  any  future  advances. 
"^  moat  satisfactory  way  of  discovering  this  would  be  by  an  actual  in- 
"P^oD  of  the  mortgage  deed.  But  if  the  first  mortgagee,  upon  applica- 
^  made  to  him,  were  to  state  that  bis  mortgage  security  did  not  extend 
^  fotore  advances,  or  were  to  say  that  a  lesser  sum  was  due  to  him  than  was 
*<^^j  owing,  he  would  be  bound  by  his  statement,  upon  the  established 
pnotiple  of  equity,  that  if  a  man,  by  the  suppression  of  truth  which  he  was 
^d  to  communicate,  or  by  the  wilful  suggestion  of  a  falsehood,  be  the  cause 


Importance  of 
second  mort- 
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Na  xvn        2.  Whebeas,  by  indenture  of  grant  and  release  bearing  date 
Moriffaqe  m   on  Or  about  the  day  of  ,  in  the  year  ,  and  made 

Fee  of  an      -  i-j. 

Equity  of  Re-  between   the   said  {mortgagor)  of   the   one  part,   and   the  said 
««wi  Poiwr*   iP^f>rtgagee)  of  the  other  part,  /U  m  witnessed  that  in  consideration 
o/&i^^.    of  1,500/.  paid  by  the  said  {mortgagee)  to  the  said  {mortgagor), 
Redtai  of         the  said  (mortgagor)  did  thereby  grant,  release,  and  confirm  unto 
mortgage.         the  said  {mortgagee)  and  his  heirs.  All,  &c.   '[Here  describe 
parcels^  To  hold  the  same  with  the  appurtenances  unto  and  to  the 
use  of  the  said  {mortgagee) j  his  heirs  and  assigns  for  ever ;  Subject 
nevertheless  to  a  proviso  for  redemption   and  reconveyance,  on 
payment  by  the  said  {mortgagor),  his  heirs,  executors,  adminis- 
trators and   assigns,  unto  the    said  {mortgagee),  his   executors, 
administrators  or  assigns,  of  the  sum  of  \fiOOl  and  interest,  at 
the  rate  of  5i  for  every  lOOt  by  the  year,  at  the  time  and  in 
manner  therein  mentioned ;  And  also  subject  to  the  power  of  sale, 
and  the  powers,  provisoes,  declarations  and  agreements   in  the 
now  reciting   indenture  of  mortgage   expressed,    declared   and 
contailied. 

That  principal       3^  Xyit>  WHEREAS  the  Said  principal  sum  of  1,500£  is  still  due 

18  stiU  due  and  ^  ,  *  *• 

alfloanarrearof  and  owing  to  the  Said  {first  mortgagee),  upon  his  said  hereinbefore 
recited  mortgage  security,  but  all  interest  for  the  same  has  been 
duly  paid  up  to  the  day  of  last,  so  that  only  the 


of  a  prcjudioe  to  another,  who  had  a  right  to  a  fbll  and  correct  representation  of 
the  fact,  such  fraudulent  course  of  proceeding  shall  postpone  his  daim  to  that 
of  the  person  whose  confidence  was  abused  by  his  representation :  (1  FonbL 
Eq.  146,  n.  {a)  ;  Fox  ▼.  Macreth,  2  Bro.  C.  C.  420;  see  also  Ibbotton  ▼.  Rkodei 
2  Vem.  644;  Hobbs  ▼.  Norton,  t6. 133;  Hunsden  v.  Cheyney,  2  i6.  151 ;  Dra^ 
V.  Borlace,  ib.  370;  Pasley  v.  Freeman^  3  T.  R.  61;  Berritford  t.  Milward, 
2  Atk.  49.)  Neither  will  it  be  sufficient  for  the  second  mortgagee  to  rest 
satisfied,  even  when  he  has  found  out  what  is  the  actual  sum  secured  by  the 
prior  mortgage.  It  will  be  requisite  for  him  also  to  discover  whether  the  mort- 
gagor may  not  have  mortgaged  some  other  property  to  the  prior  mortgagee, 
which  is  still  subsisting ;  for  if  such  be  the  case,  the  mortgagor  will  not  be 
allowed  to  redeem  the  one  without  the  other,  a  rule  which  extends  equally  to 
subsequent  mortgagees  as  to  the  mortgagor  himself.  Neither  will  it  make  any 
difference  that  the  one  mortgage  is  of  real,  and  the  other  of  personal  estate : 
{Shuttleworih  v.  haycock,  1  Vem,  246 ;  Mergrave  v.  Le  Hooke,  2  ib,  207 ;  mo 
also  Purrfoy  v.  Purrfoy^  I  Vern.  29 ;  Pope  v.  Onslow,  2  %b,  286 ;  Ex  parit 
King,  1  Atk.  300;  Trebourg  y.  Lord  Pomfret^  cited  Ambl.  733;  Ex  parte 
Carter,  ib,  ;  Fish  v.  Hopkins,  ib,  793  ;  Iveson  v.  Dunn,  2  Cox,  426 ;  Collet  ▼. 
Mundon,  cited  2  Ves.  404 ;  ChaUis  v.  Osborne,  Pre.  Cha.  407 ;  Roe  v.  Kaye 
'  and  Soley^  2  W.  Blackst.  726;  Willie  v.  Lugg,  2  Eden,  78;  Jones  v.  Svuih, 
2  Ves.  372.) 
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interest  at  the  rate  aforesaid,  accraing  from  that  time,  is  now  due,     No.  xvil. 
as  the  said  {mortgagor)  doth  hereby  testify  and  declare.  Mortgage  m 

Fee  of  om 
Equity  oj  Re- 

4.  And  whereas  the  said  (mor/i^a^or)  has  requested  the  said  demptum^wHh 
(mortgagee)  to  lend  him  the  sum  of  500/.  on  the  security  of  the    of  Sale,  4c. 
said  mortgaged  premises,  subject  to  the  hereinbefore  recited  mort-  of  ^jZ^^t 
gage,  which  the  said  {mortgagee)  has  agreed  to  do.  ^o'  !««»• 

5.  Now,  THEREFORE,  THIS  INDENTURE  WITNESSETH,  that  in  TesUtiim. 

porsoHDce  of  the  said  hereinbefore  recited  agreement,  and  in  con- 
sideration of  the  sum  of  ^00^  sterling,  this  day  paid  by  the  said 
(foartgagee)  to  the  said  {mortgagor)^  the  receipt  of  which  the  said 
(mortgagor)  hereby  acknowledges,  and  therefrom  doth  release, 
exonerate  and  for  ever  discharge  the  said  {mortgagee\  his  heirs, 
executors,  administrators  and  assigns,  He  the  said  {mortgagor) 
DOTH  by  these  presents  grant,  release  and  confirm  unto  the  said 
(mortgagee)  and  his  heirs.  All,  &c.  [Here  insert  parcels,  and 
general  wordt,'\ 

6.  To  HAVE  AND  TO  HOLD  the  Said  ,  and  all  and  singular  Habendnm  to 

other  the  premises  hereinbefore  described  and  hereby  granted  and  fo^^^t'to 
released,  with  their  appurtenances,  unto  and  to  the  use  of  the  said  P""'  mortgage 
(tecond  mortgagee),  his  heirs  and  assigns  for  ever ;  subject  never- 
THELESS  to  the  said  hereinbefore  recited  mortgage,  the  proviso 
for  redemption  therein  contained,  and  the  powers,  provisoes, 
declarations  and  agreements  hereinafter  expressed  and  declared 
of  and  concerning  the  same.  [Here  insert  proviso  for  redemption; 
vt  antey  No.  IL,  clause  6,  p.  46,] 

7.  Pbotided  also,  that  in  case  default  shall  happen  to  be  Power  of  sale, 
^e  in  payment  of  the  said  sum  of  5001,  or  the  interest  thereof, 

w  any  part  of  the  same,  respectively,  at  the  time  hereinbefore 
appointed  for  payment  thereof,  contrary  to  the  aforesaid  proviso, 
snd  the  true  intent  and  meaning  of  these  presents  (but  subject 
nevertheless,  and  without  prejudice,  to  the  said  hereinbefore  recited 
mortgage.)  [Here  continue  powers  of  sale ;  also  foreclosure 
douse  and  covenant  for  payment  of  principal  and  interest ;  ut  ante, 
Ifo.  IL,  clause  7,  p.  46.] 

8.  And  also,  that  the  said  {mortgagor)  now  hath  in  himself  £!!SS!I^^., 
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good  rightj  full  power,  and  lawful  and  absolute  authority  to  grant 
and  release  the  said  hereditaments  and  premises  hereby  granted 
and  released^  with  their  appurtenances  (subject  to  the  said  herein- 
before recited  mortgage  )5  unto  and  to  the  use  of  the  said 
{mortgagee)^  his  heirs  and  assigns,  in  manner  aforesaid,  according 
to  the  true  intent  and  meaning  of  these  presents. 

9.  And  fubtheb,  that  the  same  hereditaments  and  premises 
shall  be  held  and  enjoyed  accordingly,  without  any  let,  suit, 
eviction,  ejection,  interruption,  molestation  or  denial,  of  or  by 
the  said  {mortgagor)  or  any  other  person  or  persons  whomsoeyer 
(except  persons  claiming  in  respect  of  the  said  hereinbefore  recited 
mortgage),  and  that  free  from  all  estates,  rights,  titles,  liens, 
charges  and  incumbrances  whatsoever,  except  as  appears  by  these 
presents. 


For  further 
awnrance. 


10.  And  moreover,  that  the  said  {fnortgagor\  and  all  persons 
rightfully  claiming  any  estate  or  interest,  legal  or  equitable,  in 
the  said  hereditaments  and  premises  (except  persons  claiming  in 
respect  of  the  said  hereinbefore  recited  mortgage),  shall  and  willy 
from  time  to  time,  and  at  all  times  during  the  continuance  of  this 
security,  at  the  request  of  the  said  {mortgagee)^  his  heirs,  executors, 
administrators  or  assigns,  but  at  the  costs  of  the  said  (mortgagor)^ 
his  heirs  or  assigns,  make,  do,  acknowledge,  enter  into,  execute 
and  perfect;  or  cause  or  procure  to  be  made,  done,  acknowledged, 
entered  into,  executed  and  perfected,  all  such  further  and  other 
lawful  and  reasonable  acts,*  deeds,  devices,  conveyances  and 
assurances  in  the  law  whatsoever,  for  the  further,  better  or  more 
perfectly  or  satisfactorily  assuring  and  confirming  (but  subject 
nevertheless,  and  without  prejudice,  to  the  said  hereinbefore  recited 
mortgage),  the  said  hereditaments  and  premises  hereby  granted  and 
released,  with  their  appurtenances,  unto  and  to  the  use  of  the  said 
{mortgagee)y  his  heirs  and  assigns,  according  to  the  true  intent  and 
meaning  of  these  presents,  as  the  said  {mortgagee)^  his  heirs, 
executors,  administrators  or  assigns,  or  his  or  their  counsel  in  the 
law,  shall  require. 


Thatifmort-         11.  And  LASTLY,  that  in  case  the  said  hereinbefore  recited 
fe*dmD  first      mortgage  shall  at  any  time  hereafter  Ibe  paid  ofi^,  the  said  (mart- 
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ga^)^    his    heirs,    executors^    administrators    or    assigns,    will     ^o«  xvn. 
immediately  thereupon  deliver  over  to  the  said  {mortgagee)^  his   Mortgage  m 
executors,  administrators  or  assigns,  all  and  every  the  title  deeds,  Equity  qf  Be- 
writings  and  muniments  of  title  now  in  the  custody  or  possession  ^^J^j^ 
of  the  said  {mortgagee)^  relating  to  the  title  of  the  said  heredita-      Sak,  4c. 
ments  and  premises,  or  which  he  the  said  {mortgagor)  can  procure  mortgage  he 
or  ohtain  without  suit.    [Here  insert  covenant  that  mortgagor  J[Ji^  dwd^'to 
shall  enjoy  taUil  default y  and  that  mortgagee  will  not  exercise  power  ?f  |^"^^  ^ 
job  without  notice ;  ut  ante.  No.  II.,  clause  13,  p.  49.] 

In  witness,  &a  (a) 


(a)  If  the  first  mortfTagee  concurs  in  a  mortgage  of  the  above  description,  he  Practical 
most  be  named  as  the  party  of  the  third  part ;  he  does  not,  however,  convey,  or  rogge»tioiis. 
eren  confirm  ;  the  object  of  making  him  a  party  is  to  affix  him  with  notice  of 
the  second  mortgage,  and  to  procure  from  him  a  covenant  for  the  productioU  of 
tiUe  deeds,  and  also  a  further  covenant  to  give  the  second  oQortgagee  the  option 
of  ta^g  a  transfer  of  the  mortgage.  The  following  form  will  be  found  well 
tdtpted  to  all  these  purposes : — 

A  «  And  the  said  (^rst  mortgagee)  doth  hereby  for  himself,  his  ^^^j^  ^ 

bars,  executors  and  administrators,  covenant,  promise  and  agree  for  the  produe- 

with  and  to   the  said  {second  mortgagee),  his  heirs,   executors,  deeds. 

administrators  and  assigns,  that  he  the  said  {Jirst  mortgagee),  his 

hm,  executors,  administrators  or  assigns  (unless  preventied  by 

fire  or  other  inevitable  accident)  shall  and  will,  from  time  to  time 

iod  at  aU  times,  at  the  request  and  costs  of  the  said  {second 

vufrtgagee),  his  heirs,  executors,  administrators  or  assigns,  produce 

and  show  forth,  or  cause  or  procure  to  be  produced  and  shown 

forth  in  England,   unto  the  said  {second  mortgagee),  his  heirs, 

executors,  administrators  or  assigns,  or  to  his  or  their  solicitor  or 

counsel,  or  before  any  court  of  law  or  equity,  or  commission  for 

the  examination  of  witnesses  in  England,  or  otherwise  as  occasion 

shall  require,  all  and  every  the  deeds  and  writings  relating  to  the 

tide  of  the  said  mortgaged  hereditaments  and  premises  specified 

and  set  forth  in  the  schedule  hereunto  annexed,  or  any  of  them, 

in  manifestation,  defence  or  support  of  the  title  of  the  said  {second 

''^^^)f  his  heirs  or  assigns,  to  the  said  hereditaments  and 

promises  hereinbefore  described  and  hereby  granted  and  released, 

or  any  part  of  the  same ;  And,  at  the  like  request  and  costs, 

'^ish  the  said  {second  mortgagee)^  his  heirs,  executors,  adminis- 
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Ko.  XVII.     trators  or  assigns,  with  true  and  attested  and  other  copies.,  extracts 

Mortgage  m   or  abstracts,  and  permit  the  same  to  be  examined  and  compared  with 

JSqvLuofRe-  ^^^  Originals ;  And  also  will,  in  the  meantime,  keep  and  preserve 

demption,  with  ^he  samc  dccds  and  writings  undefaced  and  uncancelled.   And  U  is 

usual  Potoers  ^ 

b/SaUy  fc.  hereby  declared  and  agreed  by  and  between  the  said  parties  to  these 
presents,  that  in  case  the  said  hereinbefore  redted  mortgage  shaU 
at  any  time  hereafter  be  paid  off,  the  sud  {Jir^  mortgagee),  his 
heirs,  executors,  administrators  or  assigns,  shall  and  will  forthwith 
deliver  over  unto  the  said  {second  mortgagee^  his  heirs,  executors^ 
administrators  or  assigns,  all  and  every  the  title  deeds  and  writings 
contained  in  the  hereinbefore  mentioned  schedule.  Provided 
ALWAYS,  that  in  case  any  sale  or  transfer  of  the  said  hereinbefore 
recited  mortgage  shall  at  any  time  hereafter  be  made  by  the  said 
{first  mortgagee^  his  heirs,  executors,  administrators  or  assigns,  and 
the  said  {first  mortgagee)^  his  heirs,  executors,  administrators  or 
assigns  shall  procure  the  person  or  persons  to  whom  the  said  title 
deeds  shall  be  delivered  to  enter  into  a  covenant  with  the  said 
{second  mortgagee),  his  heirs,  executors,  administrators  or  assigns, 

I  to  the  effect  as  in  the  covenant  lastly  hereinbefore  contained,  and 

shall  cause  the  deed  or  deeds  containing  such  covenant  to  be 
delivered  to  the  said  {second  mortgagee)^  his  heirs,  executors, 
administrators  or  assigns;  Then  and  in  such  case  the  covenant 
hereinbefore  contained  on  the  part  of  the  {first  mortgagee),  his 
heirs,  executors  and  administrators,  shall  from  thenceforth  cease 
and  determine,  anything  hereinbefore  contained  to  the  contrary 
thereof  in  anywise  notwithstanding." 

That  first  B.  *^  And  pubtheb,  that  the  said  {first  mortgagee)  will  not,  at 

^'eawd^e'^^^  any  time  during  the  continuance  of  his  said  hereinbefore  recited 

^TJ'^^f"'^     mortgage  security,  assign  or  transfer  his  mortgage  of  the  said 

mortgage,        hereditaments  and  premises,  or  the  said  principal  sum  of  l,500il, 

second  nSrt-"*^  and  interest  thereby  secured,  or  otherwise  convey  the  said  here- 

of  tokkg  the^°  ditaments  and  premises  comprised  therem,  to  apy  person  or  persons 

"™*-  whomsoever,  without  giving  to  the  said  {second  mortgagee),  his  heirs, 

executors,  administrators  or  assigns,  three  calendar  months*  pre* 

vious  notice  in  writing,  so  and  in  such  manner  as  that  the  said 

{second  mortgagee),  his  heirs,  executors,  administrators  or  assigns, 

may  have  the  first  option  of  taking  such  assignment  or  transfer 

of  the  said  mortgage  security,  on   payment  to  the  said  {first 


MODERN  CONVEYANCING. 


127 


9BTlgag€ee\  his  executors,  administrators  or  assigns^  of  the  said 
principal  sum  of  lySQOLy  and  such  interest  in  respect  of  the  same 
as  shall  be  then  due  and  owing  thereon ;  and  that  the  said  {first 
mortgagee)  will  not  assign  or  transfer  the  said  mortgage  security, 
or  convey  or  otherwise  assure  the  said  hereditaments  and  premises, 
or  any  of  them,  or  any  part  thereof,  to  any  'person  or  persons 
whomsoever,  until  the  expiration  of  the  said  three  calendar 
months^  notice,  or  unless  the  said  {second  mortgagee)  shall  have 
refnsed  to  take  an  assignment  or  transfer  of  the  said  security 
withmthat  time." 


No.  XVII. 
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Tbk  Schbdulx  to  which  the  with  in- written  Indsnturb  rbfbrs. 


Date, 
of  Document. 

Nature  of  Document. 

Names  and 
Descriptions  of  Parties. 

4th  &  5th  June, 

1779. 
lst&2Dd  March, 
1801. 

12th  &  13tb  May, 
1824. 

Diie  of  Mortgage 
Deed. 

Indentures  of  Lease  and 

Release. 
Indentures  of  Lease  and 

Release. 

Indentures  of  Lease  and 
Appointment,  and  Re- 
lease. 

Indenture  of  Release  

Between  A.  of  the  one  part, 

and  B.  of  the  other  part. 

Between  B.  of  the  first  part, 

C.  of  the  second  part,  and 

D.  of  the  third  part. 
Between  C.  of  the  first  part, 

C.  of  the  second,  (mort' 
gagor)  of  the  third  part, 
and  ( choicer  trustee)  of  the 
fourth  part. 
Between  the  said  {mortga- 
gor) of  the  one  part,  and 
{first  mortgagee)  of  the 
other  part. 

If  the  orij(inal  mortgaffee  is  not  made  a  party  to  the  second  mort^jrage,  the  Proprietj  of 
Moond  mortgagee  should  lose  no  time  in  giving  him  notice  of  the  subsequent  giWng  prior 
mortgage  security,  otherwise  the  prior  mortgagee,  if  he  has  the  legal  estate,  mortgagee 
VMild,  in  the  absence  of  such  notice,  be  entitled  to  tack  any  subsequent  advances  ootioe  of  eeoond 
be  might  make  to  his  original  mortgage,  and  so  overreach  the  intermediate  seen-  inortgage. 
%:  (Goddard  ▼.  Complin,  1  Cha.  Cas.  191 ;  Blachstone  v.  Mor elands  2  ib.  20; 
nrighsan  ▼.  Hudson,  2  £q.  Cas.  Abr.  607t  pi.  7.)     But  the  first  mortgagee  will 
not  be  entitled  to  this  preference,  unless  he  has  clothed  himself  with  the  legal 
estate ;  for  if  this  be  left  outstanding  in  a  third  party,  the  equities  of  both  the 
fint  and  second  mortgagees  will  be  equal ;  and  it  is  only  by  throwing  the  legal 
estate  into  the  scale,  that  the  first  mortgagee's  subsequent  advance  would  entitle 
him  to  a  priority :  {Brace  t.  Marlborough  (Duchess  of),  2  P.  Wms.  494.) 
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No.    XVIIL 


MORTGAGE  OF  A  MORTGAGE  IN  FEE  OF  FREEHOLD  PREMISES' 
AND  OF  A  MORTGAGE  DEBT  OF  £3,000  TO  SECURE  £1,000 
AND  INTEREST,  (a) 


1.  Parties. 

3.  Recital  of  mortf^age  deed. 

3.  That  default  was  made  in  payment 

of  principal  money,  which,  with 
an  arrear  of  interest,  is  still  due. 

4.  Of  agreement  for  loan. 

6.  Testatum,   by  which    prior   mort- 
gagee assigns  mortgage  debt. 

6.  Habendum. 

7.  Power  of  attorney. 

8.  Further  testatum,  by  which  prior 

mortgagee  oonveys  mortgaged 
premises. 


9.  Habendum,  subject  to  subsisting 
equity  of  redemption. 

10.  Proviso  for  redemption. 

11.  Covenant   from    prior  mortgafpee 

that  he  has  good  right  to  assign 
mortgage  debt,  and  to  convey 
mortgaged  premises. 

12.  For  quiet  epjoyment,  and  freedom 

from  incumbrances. 

13.  For  further  assurance. 

14.  Proviso  of  indemnity  to  mortgagee 

against  being  compelled  to  sue 
for  the  original  mortgage  debt. 


Parties. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.  18  , 
Between  (A.,  prior  mcrtgagee)  of,  &c.,  of  the  one  part,  and  {B.y 
present  mortgagee)  of,  &c«,  of  the  other  part,  {b)  [Becite  mortgage 
deed  as  in  last  precedent,  clause  2  to  the  end,  and  then  add  the  clause 
following.'] 


Amiranoe  must     (^)  The  present  deed,  operating  as  a  mortgage,  and  not  as  a  sale,  must  of 

be  sUmped  u  a  course  be  stamped  as  a  mortgage  security. 

inortgage 

Beconty.  ^^^  ^  mortgagee  who  requires  money  upon  an  emergency,  is  sometimes  com* 

Practical  pelled  to  raise  itby  a  mortgage  of  his  own  security,    lliis  usually  occurs  where 

'""'^^  ne  is  prednd^  from  calling  in  the  mortgage  until  some  certain  fixed  period. 
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2.  And  the .  now  reciting  indenture  also  contains  a  further  No.  xvni. 
proyiflo  that,  upon  punctual  payment  of  the  interest  thereby  re-  Mor^e^ofa 
aerred,  at  the  time  and  in  manner  therein  appointed,  the  said  (-4.),  ^^^1^^^ 
Us  executors,  administrators  or  assigns,  should  receive  /interest  ^'^''»»w<»f  o»<^ 
It  the  reduced  rate  of  4/.  for  every  1002.  by  the  year,  and  would  Debt  0/3,000/. 
not  call  in  or  require  payment  of  the  said  sum  of  3,000/.  thereby  "^J^j^^ 
Ncored,  or  attempt  to  foreclose  the  equity  of  redemption  of  the 

and  premises  for  the  term  of  seven  years,  to  be  computed  from  the 
kj  of  the  date  thereof. 

3.  Akd  whebeas  the  said  principal  sum  of  3,000/.  still  remains  That  principal 
doe  and  owing  from  the  said  {mortgagor)  to  the  said  (ij.),  upon  the  with  an  arrmr 
•id  hereinbefore  recited  mortgage  security,  together  with  a  small  ^aJ^JiJ^. 
tnetr  of  interest. 

4.  Am)  WHEREAS  the  said  {A.)  having  immediate  occasion  for  Of  agreement 
the  sam  of  1,0002.,  has  applied  to  and  requested  the  said  (J9.)  to 

kod  and  advance  him  the  same  on  the  security  of  the  said  mort- 
giged  premises,  which  the  said  (J9.)  hath  consented  and  agreed 
to  do. 

5.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of  Teetatam,  by 
the  aud  recited  agreement,  and  in  consideration  of  1,0002.  sterling,     ^    ^"^ 


AtfltiiertiiiieB  it  majr  hap|ien  that  the  mortgaged  premises  may  be  mortgaged 
ip  to  or  beyond  their  fidl  value,  so  that  it  iqay  be  aifficult  to  procure  a  transfer, 
ortoofatein  the  amoant  of  prindpal  and  interest  by  an  immediate  sale  or  fore- 
fl^MDie.  It  may  also  happen  that  the  security,  being  an  advantageous  one  to  the 
aortRigee,  he  may  be  unwilling  to  call  in  the  whole  of  his  mortgage  money 
*bae  he  requires  a  lesser  sum  for  his  present  occasions ;  in  either  of  which  cases 
be  nj  resort  to  his  own  mortgage  security  for  the  purpose  of  raising  the  sum 
benj  require,  and  which,  provided  the  original  mortgage  is  valid,  and  the  title 
food,  will  generaUj  be  found  a  secure  and  safe  investment  for  the  party  who 
adraoces  the  money. 

Pcnons  who  advance  money  upon  a  security  of  this  nature  have  indeed  an  AdTuitages  and 
idnotBge  over  a  mortgagee  of  an  equity  of  redemption,  because  they  have  the  disadvantages 
tHIe  deeds  delivered  over  to  them,  which  a  second  mortgagee  has  no  right  to,  nor  attending  an 
cva  to  compel  the  prior  mortgagee  to  produce.    The  disadvantages  are,  that  assorance  by 
s  mortgagee  of  a  mortgage  takes  subject  to  such  equity  of  redemption  as  is  ^*7  ^^  mxai- 
*>bditiDg  upon  the  original  mortgage  and  to  all  the  stipulations  in  favour  of  S*S«  ^^^  * 
^original  mortgagor  as  are  conferred  upon  him  by  the  mortgage  deed.    In  °^>^*K^ 
>d£tion  to  this,  the  mortgagee  of  the  mortgage  is  liable  to  account  to  his 
vunediate  mortgagor  for  any  act  of  negligence  on  his  part  in  availing  himself 
*f  117  of  the  remedies  to  recover  the  mortgage  debt ;  but  he  may  always  pro- 
^himself  against  the  latter  by  a  clause  of  indemnity,  as  in  the  above  precedent : 
(lee  daose  U  ;  see  also  2  Hughes  Fract.  Mort.  9.) 

VOL.  II.  K 
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No.  XVIIL 

Mortgagtofa 

Mortgage  in  Fe6 

of  Freehold 

Premiset,  and 

of  a  Mortgage 

Debt  ofS,OOOL, 

to  jecure  1,0002. 

and  Interest, 


mortgagee 
assigos  mort- 
gage debt. 


lent,  advanced  and  paid  by  the  said  {B.)  to  the  said  {A.)  on  the 
execution  hereof,  the  receipt  of  which  the  said  (A)  hereby 
acknowledges,  and  therefrom  doth  acquit,  release,  exonerate  and  for 
ever  discharge  the  said  {B.\  his  heirs,  executors,  administrators 
and  assigns ;  He  the  said  {A.)  Doth  by  these  presents  assign  and 
transfer  unto  the  said  (B.),  All  that  the  said  principal  eum  of 
3,000/.,  and  all  and  singular  other  the  sum  and  sums  of  money  so 
as  aforesaid  due  and  owing  upon  the  said  hereinbefore  recited 
mortgage  security,  and  all  interest  now  due,  and  henceforth  to 
accrue  due  in  respect  of  the  same ;  And  all  the  estate,  right, 
title  and  interest,  both  l^al  and  equitable,  of  him  the  said  {AS) 
therein. 


Habendun.  6.   To    HAVE,,  HOLD,  BECEIYE   AND   TAKE   the    Said    principal 

sum  of  3,000JL  and  interest,  and  all  and  singular  other  the  said 
hereby  assigned  premises,  unto  the  said  (J9.),  his  executors, 
administrators  and  assigns,  to  and  for  his  and  their  own  use 
and  benefit,  in  as  ample  and  benefidal  a  manner  as  the  said  (A) 
his  executors,  administrators  or  assigns,  now  holds,  or  coold  or 
might  hold  and  enjoy  the  same  if  these  presents  had  never  been 
made  and  executed. 


Power  of 
attorney. 


7.  And  for  better  enabling  the  said  (£•),  his  execntors, 
administrators  or  assigns,  to  recover  and  receive  the  said  sum  of 
3,000/1  and  interest  now  due  thereon,  and  also  all  such  future 
interest  as  shall  from  henceforth  accrue  due  on  the  said  sum  of 
3,0002,  (c)  HE  the  said  (^),  Doth  by  these  presents  constitute  and 
appoint  the  said  (£.),  his  executors  or  administrators,  the  true  and 
lawful  attorney  and  attorneys  irrevocable  of  him  the  siud  {A,\  his 
executors  or  administrators,  and  in  his  or  their  name  or  names,  but 
for  the  sole  benefit  of  the  said  {B.\  his  executors,  administrators 
or  assigns,  to  ask,  demand,  sue  for,  recover  and  receive,  of  and 
from  the  said  {mortgagor)^  his  heirs,  executors,  administrators  or 


Practical 
obsenrations. 


(c)  A  mort^gee  cannot,  by  assigning  any  aman  of  interest,  render  the 
mortgagor  liable  to  future  intoest  thereon ;  the  fi>nner  being  unable  to  impose 
any  greater  liability  than  the  latter  would  otherwise  be  sul^ect  to ;  Mid  it  has 
long  since  been  established,  that  interest  cannot  be  made  payable  upon  interest^ 
notwithstanding  the  mortgagor  and  mortgagee  enter  into  an  express  agreemeol 
that  it  shall  do  so :  \Tkomh,ii\  v.  Evans,  2  Atk.  330.) 
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aangnsy  or  other  the  person  or  persons  to  whom  it  shall  or  may    No.  xviii. 
belong  to  pay  the  same,  the  said  principal  sum  of  3,000^,  and  all  Mwtgageofa 
interest  now  or  henceforth  to  grow  due  in  respect  thereof;  and  in    ^/^^^^^^ 
cue  of  nonpayment  of  the  same  or  any  part  thereof,  to  use  and  ^t^^^'  ^^ 
employ  all  sach  lawful  and  equitable  ways  and  means  for  enforcing  ^«i>t  o/3,ooo/., 

_-  _  -.  ,,         iii/t  1  to  secure  1, 00(^ 

payment,  as  may  be  deemed  expedient  m  that  behalf;  and  upon  and  interegt. 
ibe  payment  or  receipt  thereof,  to  give  good  and  sufficient 
releases  and  discharges  for  the  same;  And  also  with  full 
power  to  appoint  a  substitute  or  substitutes  for  all,  any,  or  either 
of  the  purposes  aforesaid,  and  such  appointment  at  pleasure  to 
revoke,  He  the  siud  (A*),  hereby  ratifying  and  confirming,  and 
proinising  and  agreeing  to  ratify  and  confirm,  all  and  whatsoever 
the  said  {B»\  his  executors  or  administrators,  or  his  or  their 
flabsdtute  or  substitutes,  shall  lawfully  do  or  cause  to  be  done  in 
the  premises  by  virtue  of  these  presents. 

8.  And  this   InDENTUBB  further  WITNESSETH,   that  in  con-  Farther  tas- 

,         ,  ,  tatam,  bj  wfaieh 

oderation  of  the  premises,  and  of  the  sum  of  5s,  paid  by  the  said  prior  mortgngee 
(jB.)to  the  said  {A.)  on  the  execution  hereof,  the  receipt  of  which  ^ll^^premiMs. 
IB  hereby  acknowledged.  He  the  said  (A.)  Doth 'by  these  presents 
grant,  release  and  confirm  unto  the  said  (£.),  and  his  heirs. 
All,  &C.  [Hebe  describe  parcels ;  insert  general  words ;  aU* 
ettate  clause,  and  all-bleeds  clause;  tit  ante.  No.  L,  clause  5,  p.  33.] 

9.  To  hate  and  to  hold  the  said  (short  general  description),  Habendam, 

ttdall  and  singular  other  the  premises  hereinbefore  described,  and  subsisting 
hereby  granted  and  released,  with  their  appurtenances,  unto  the.^demptioii. 
ttid  {B.)  and  his  heirs.  To  the  use  of  him  the  said  {B.\  his 
hdia  and  assigns  for  ever ;  svJbject  nevertheless  to  such  equity  of 
ademption  as  is  now  subsisting  in  the  said  hereditaments  and 
pieimses,  under  or  by  virtue  of  the  said  hereinbefore  recited 
indenture  of  mortgage;  and  subject  also  to  the  proviso  for 
redemption  hereinafter  conUuned. 

10.  Provided  always,  and  it  is  hereby  declared  and  Proriso  for 

A6KEED,  that  if  the  said  {A.),  his  heirs,  executors,  administrators  ^' 

or  asognsy  shall  on  the  day  of  next  well  and  truly 

paj  or  cause  to  be  p^d  unto  the    said  (B.),   his    executors, 
^dnunistrators  or  assigns,  the  sum  of  1,00021   sterling,  together 

k2 
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No.  xviXL    ^th  interest  for  the  same  at  the  rate  of  51,  for  every  100/.  by  the 

Mortgage  of  a  year,  without  deduction,  then  the  said  (B.),  his  heirs,  ezecutors, 

^^^F?ed!oU*^  administrators  or  assigns,  will  at  the  request  and  costs  of  the  said 

o^Ti^rto^  (-4.)*  Ws  heirs,  executors,  administrators  or  assigns,  re-asmgn  the 

Debt  of  sfiooL,  said  principal  moneys  and  interest,  and  reconvey  the  saidhere- 

and  inuittL    ditameuts  and  premises,  unto  and  to  the  use  of  the  said  {A.)y  hit 

heirs,   executors,  administrators  and  assigns,  according    to  the 

respective  natures  and  qualities  of  the  said  premises,  free  from  aU 

incumbrances  created  or  occasioned  therein  in  the  meantime  by  the 

said  {B.),  his  heirs,  executors,  administrators  or  assigns.     [Insebi 

covenant  from  mortgagor  for  payment  of  principal  and  interest;  id 

antej  No.  I.,  clause  10  and  11,  pp.  37,  38.] 

Covenant  from       n.  And  ALSO  that  he  the  Said  (A.)  now  hath  in  himself  good 

prior  mortgagee,    ,  ,  _ 

that  he  has  right  to  assign  the  said  mortgage  debt  or  sum  of  3^000/.  and 
Ms^mortgage  i^^tcrest  hereby  assigned,  and  to  grant  and  release  the  said  here- 
debt,  and  to      ditamcnts    and    premises    hereby    granted    and    released,    with 

convey  mort-  ^  '  ^     o  ^-» 

gaged  premjMs.  their  appurtcnances,  unto  and  to  the  use  of  the  said  (^.), 
his  heirs,  executors,  administrators  and  assigns,  according  to 
the  respective  natures  and  qualities  of  the  said  premises,  in 
manner  aforesaid,  according  to  the  true  intent  and  meaning  of 
these  presents. 


For  qniet  12.  And  FURTHER  that  the  same  premises  so  granted,  released 

enjoyment,  anc* 
freedom  from 
incnmbrances. 


freedom  from     and  assigned  as  aforesaid  shall  or  may  from  time  to  time  and  at  all 


times  hereafter  be  held  and  enjoyed  according  to  the  limitations 
and  provisions  hereinbefore  contained,  without  let,  suit,  evictioDi 
ejection,  interruption,  molestation,  denial  or  disturbance,  of  or  by 
any  person  or  persons  whomsoever ;  and  that  free  from  all  inr 
cumbrances  whatsoever. 

For  further  13.  And  MOREOVER  that  the  Said  (A),  and  all  persons  whom- 

soever  rightfully  claiming  any  estate  or  interest  in  the  said  sum  of 
3,0002.  and  interest,  or  in  the  said  hereditaments  and  premises 
hereby  granted  and  released,  shall  and  will  from  time  to  time  and 
at  all  times  during  the  continuance  of  this  mortgage  security^  at 
the  request  of  the  said  (i?.),  his  executors,  administrators  or 
assigns,  but  at  the  costs  of  the  said  {A.\  his  heirs,  executorfli 
administrators  or  assigns,  make,  do,   acknowledge,  enter   intOr; 


assurance. 
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execate  and  perfect  all  such  further   assurances  for    the  more    ^o-  xvm. 
perfectly  or  satisfactorily  assigning,  granting,  releasing,  assuring  Mwigage  of  a 
and  confirming  the  said  principal  moneys  and  interest  hereby    ^f^^id^ 
ungned,  and  the  said  hereditaments  and  premises  hereby  granted  ^^^'  "'*^ 
tod  released^   unto  and  to  the  use  of  the  said  (^B.\  his  heirs,  DAt  oj  3,0001, 
executors,  administrators  and  assigns,  according  to  the  nature  and  am;  iwdrmt. 
quality  of  the  said  premises  respectively,  and  the  true  intent  and 
meaning  of  these  presents,    as  the  said    {B,\    his    executors, 
administrators  or  assigns,  or  his  or  their  counsel  in  the  law^  shall 
lequira 

14.  PbOVIDED     always,     and     it     is     hereby     expressly  Proviso  of 

DEGULKED^  that  it  shaU  not  be  incumbent  on  the  said  {B.\  his  mortgagee 
execntors,  administrators  or  assigns,  to  call  in  or  demand  pay-^m^u^*to^ 
mcnt  of  the  said  principal  sum  of  3,000/.  and  interest  hereby  '*°«  ^""^^"^ 

*  *  '  _  ^  '^  ongioal 

aeogned,  or  to  institute  or  prosecute  any  proceedings  either  at  law  mortgage  debts. 

or  m  equity,  for  recovering  the  same,  or  enforcing  the  payment 

thereof,  unless   the  said  {B\  Jiis  executors,  administrators  or 

aedgns,  shall  deem  it  proper  or  expedient  so  to  do,  it  being  the 

true  mtent  and  meaning  of  these  presents,  and  of  the  said  parties 

kreto,  that  the  said  {B.\  his  executors,  administrators  or  assigns, 

^  not  be  in  any  manner  accountable  for  any  loss  that  may 

le  sQstained  in  consequence  of  his  or  their  failing  or  neglecting 

to  put  in  force  any  of  the  securities  so  assigned  to  him  or  them 

as  aforesaid,  anything  hereinbefore  contained,  or  any  rule  of  law 

or  equity  to  the  contrary  thereof  in  anywise  notwithstanding. 

In  witness,  &c. 
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No.  XIX. 


MORTGAGE  IN  FEE  OF  AN  ESTATE  OF  WHICH  THE  MORT- 
GAGOR AND  WIFE  ARE  SEISED  IN  HER  RIGHT,  SUBJECT  TO 
A  LIMITATION  OVER  BY  WAY  OF  EXECUTORY  DEVISE,  ON 
THE  DEATH  OF  THE  WIFE  WITHOUT  CHILDREN  IN  THE 
LIFETIME  OF  A  THIRD  PARTY ;  (a)  A  POLICY  OF  ASSURANCE 
ON  THE  LIFE  OF  THE  WIFE  BEING  ASSIGNED  BY  WAY  OF 
FURTHER  SECURITY. 


1.  Parties. 

2.  Recital  of  will  whereby   testator 

deyises  to 'wife  in  fee,  subject 
to  the  limitation  oyer. 

3.  Of  death  of  testator,  and  probate 

of  his  wiU. 

4.  Of  marriage  of  husband  and  wife, 

and  that  there  are  issue  of  the 
marriage. 

5.  Of  agreement  for  loan. 

6.  Testatum ;  husband  and  wife  grant 

and  release. 


7.  Further  testatum;  husband  assigns 

policy  of  assurance. 

8.  Power  of  attorney. 

9.  Habendum  to  mortgagee,  subject 

to  proviso  for  redemption. 

10.  Proviso  for  redemption. 

11.  Power  of   distress  to  recover  in- 

terest in  airear. 

12.  Power  of  sale. 

13.  Covenant  from  husband  for  pay- 

ment of  principal  and  interest. 

14.  That  deed  shall  be  duly  acknow- 

ledged by  his  wife. 


pAities. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.  185  , 
Between  (husband),  of,  &c.»  and  {Christian  name),  his  wife,  of  the 
one  parti  and  {mortgagee),  of,  &C.,  of  the  other  part. 


Recital  of  rriii        2.  TThereas  («/.  S.)  late  of  osqaire,  deceased,  by  his  last 

devilw  to^tff' ^^  and  testament,  duly  executed  and   attested  as  by  law  is 


Practical 
obserTationa. 


(a)  In  the  case  above  supposed,  the  mortgagee  takes  an  estate  subject  to  a 
limitation  oyer,  by  way  of  executory  devise.  This  is  always  a  defect  of  title, 
which  will  afford  a  purchaser  or  a  mortgagee  sufficient  ground  for  rescinding  his 
contract ;  because  it  is  not  in  the  power  of  the  vendor  or  mortgagor,  by  any  act 
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lequured^  dated  the  day  of  18        (among  certain  other     ^'<»-  ^^^ 

deTisesand  bequests  not  in  any  wise  affecting  the  hereditaments  iforf^o^o/ a* 
and  premises  hereinafter  described  and  intended  to  be  h^Tehy  fee  of  whidi  the 
granted  and  released,)  gave  and  devised  such  last-mentioned  here-   Jfj^^^ 
ditaments  and  premises  unto  and  to  the  use  of  his  only  dauschter  ««»<^  •»  right 
^  said  (Cftmhiofi  name)y  the  wife  of  the  said  {husband\  and  her         ^. 
heirsy  but  with  a  proviso  that  if  she  should  die  without  leaving  j^  fee,  sobjeot 
any  son  or  child  in  the  lifetime  of  his  nephew  {R.  S.\  then  to  the  *©  *J»«i«n"tati<« 
said  (A  SS)j  his  heirs  and  assigns  for  ever. 


over. 


3.  Ahb  whebeas  the  said  (testator)  died  on  or  about  the  ^  ^^^^  ^^ 

tostator,  and 

day  of  18     ,  without  having  altered  or  revoked  the  probate  of  hu 

said  will^  leaving  his  daughter^the  said  {Christian  name)^  the  wife 
of  the*"  said  {husband)^  and  his  ^nephew  the  said  (iZ.  S.)  him 
sarviying,  and  bis  said  will  was  duly  proved  in  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury,  by  the  executors  therein 
named,  on  or  about  the  day  of 

4.  Am)  WHEBEAS  the  said  (Christian  name),  the  wife  of  the?^""™*^<*^ 

^  "  husband  and 

said  (husband),  intermarried  with  her  said  husband  on  or  about  wife,  and 

«r  aaranoce  on  his  pwt,  to  defeat  such  ulterior  limitation :  ^(Pells  r.  Brown, 
Cro.  Jac.  590 ;  Hammington  v.  Rudyardj  cited  in  hampers  case,  10  Co.  52 ; 
Lee  V.  Lee,  Moor.  263 ;  see  also  Butler's  note  to  Feame  C.  R.  536 ;  Pig.  Rec 
133 ;  1  Prest.  Con.  6 ;  1  Hughes  Pract.  Mort.  225.)    At  the  same  time,  altnough 
an  estate  so  circumstanced  will  not  possess  a  marketable  title,  it  may  often  afford 
&  asfe  holding  title,  or  an  available  mortgage  security.    Thus,  supposing  a  devise 
vete  to  A.  in  fee,  subject  to  a  limitation  over  by  way  of  exeoutoiy  devise,  if  he 
iboold  leave  no  children  or  other  issue  living  at  the  time  of  his  decease,  his 
estate  must  necessarily  be  contingent  during  his  lifetime,  and  its  chance  of 
becoming  ultimately  vested  must  depend  altogether  upon  circumstances.    If  he 
has  no  children,  then  the  chance  of  his  estate  becoming  absolute  is  lessened,  and 
the  executory  limitation  over  becomes  an  interest  of  some  importance.    If  it  is 
improhable  he  will  have  children,  then  the  chances  of  the  present  estate  be- 
eoming  vested  are  lessened  still  more,  and  the  value  of  the  limitation  over  still 
farther  enhanced.    And  if  it  is  impossible  that  the  party  taking  the  prior  estate 
csD  ever  have  any  children,  as  in  the  case  of  a  female  past  the  age  of  child- 
bearing,  or  a  person  physically  incapable  of  ever  having  issue,  then,  in  point  of 
(act,  though  not  in  point  of  law,  the  executory  devise  is  essentiallv  the  same  as 
a  nsted  estate  in  remainder  expectant  on  a  preceding  life  estate.    But  if,  on  the 
other  hand,  the  first  taker  has  a  numerous  and  healthy  offspring,  so  will  the 
dianoe  of  the  executoiy  reversionary  interest  dwindle  away  to  a  mere  shadow, 
which,  though  casting  a  fatal  blot  upon  the  title,  is  never  likely  to  afford  any 
tobstsntial  benefit  to  the  executory  devisee.    Under  such  circumstances,  there- 
fore, there  is  little  risk  upon  advancing  money  to  the  first  taker  of  property  thus 
tttoated,  and,  as  an  aaditional  protection,  the  mortgagee  may,  if  he  thinks 
proper,  as  in  the  above  form,  secure  himself  still  further,  by  causing  a  policy  of 
insonooe  to  be  effected  on  the  life  of  the  party  taking  the  preceding  estate,  and 
dutfgiog  the  mortgaged  premises  with  the  costs  of  keeping  up  the  policy. 


' 
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No.  XIX. 

Mortgage  of  an 

Estate  tn 

Feeof  which  ike 

Mortgagor 

and  W\feaire 

eeiaed  tn   righi 

of  t&«  Wife  J 

that  there 
are  issue  of  the 
marriage. 

Of  agreement 
for  loan. 


the  day  of  ,  and  there  are  now  issue  living  of  the' 

said  marriage  three  children,  viz.,  two  sons  and  one  daughter 
(that  is  to  say),  (John),  now  aged  seventeen  years  or  thereabout, 
{Thofnas)y  now  aged  fifteen  years  or  thereabout,  and  {Catherine), 
now  aged  twelve  years  or  thereabout 

5.  And  whereas  the  said  (husband)  and  (Christian  name)^ 
his  wife,  have  requested  the  said  (mortgagee)  to  lend  the  said 
(husband)  and  (Christian  name),  his  wife,  the  sum  of  2,000/1 
on  the  security  of  the  said  hereditaments  and  premises,  which 
the  said  (mortgagee)  has  agreed  to  do,  on  having  the  said 
premises,  together  with  a  policy  of  insurance  for  2,000Z.  which  the 
said  (htisband)  has  effected  on  the  life  of  the  said  (  Christian  name), 
his  wife,  conveyed  and  assigned  to  him  the  said  (mortgagee)  in 
manner  hereinafter  mentioned. 


Teeutom :  6.  Now  THIS  Indentukb  WITNESSETH,  that  in  Consideration  of 

husband  and 

wife  grant  and  the  sum  of  2,000/.  sterling  this  day  paid  by  the  said  (mortgagee)  to  the 
^^  said  (husband)  and  (  Christian  name),  his  wife,  the  receipt  of  which  the 

said  (husband)  and  (Christian  name),  his  wife,  hereby  acknowledge, 
and  therefrom  do  release  the  said  (mortgagee),  his  heirs,  executors, 
administrators  and  assigns,  they  the  said  (husband)  and  (Christian 
name),  his  wife,  DO  by  these  presents  grant,  release  and  confirm 
unto  the  said  (mortgagee)  and  his  heirs,  all,  &c.  [Uebe 
DESCRIBE  parcels;  INSEBT  general  words;  all-estate  clause,  and 
all-deeds  clause;  ALSO  HABENDUM  to  mortgagee  in  fee ;  ut  ante. 
No.  I.,  clauses,  5,  6,  p.  33.] 


Further  tee- 
tatun ;  has- 
hand  assigns 
policy  of 
insurance. 


7.  And  this  Indenture  further  witnesseth,  that  in 
consideration  of  the  premises,  he  the  said  (husband)  doth  by  these 
presents  assign  unto  the  said  (mortgagee)  all  that  deed  poll  or 
instrument  in  writing,  purporting  to  be  and  being  a  policy  of 
assurance,  number  21,194,  under  the  hands  and  seals  of 
three  of  the  trustees  or  directors  of  the  Law  Property 
Assurance  Society,  bearing  date  on  or  about  the  15th  day  of 
July  last,  whereby  the  sum  of  2,000/L  is  expressed  to  be  assured 
by  the  said  company  on  the  life  of  the  ^d  (Christian  name)^ 
the  wife  of  the  said  (husband),  and  to  be  paid  to  the  said 
(husband),  his  executors,  administrators  or  assigns  vrithin  three 
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calendar  months  next  after  satiBfactory  proofs  of  her  death  shall     No^xix. 
iave  been  received  bj  the  said  directors^  in  consideration  of  the  Mortgage  of  an 
umnal  payment  of  £  to  the  said  company  dming  the  life  p^of  which ikt 

of  the  said  ( Christian  name)y  the  wife  of  the  said  (husba7id\  on  J^^'^S^Z^ 
the  day  of  in  every  year.     Togetheb  with  all  and  ti^A  m  ngU 

every  som  and  sums  of  money  which  shall  or  may  at  any  time  4c 
or  times  become  due  or  recoverable  upon  or  by  virtue  of  the 
said  policy  of  assurance  and  premises ;  and  all  the  estate,  right, 
tide  and  interest^  both  legal  and  equitable^  of  him  the  said  (hus^ 
hand)  therein.  With  full  power  for  the  said  {mortgagee^  his  Power  of 
ezecQtors  or  administrators,  as  the  true  and  kwful  attorney  and  ^^'^* 
attorneys  irrevocable  of  the  said  (JiuAand),  and  in  his  name,  or  ' 
ID  the  name  or  names  of  his  executors  or  administrators,  to 
demand  and  enforce  payment  from  the  said  Law  Property  Assur- 
ance Society,  or  other  the  person  or  persons  to  whom  it  shall 
or  may  belong  to  pay  the  same,  all  and  every  the  sum  and  sums 
of  money  to  become  due  or  recoverable  upon  or  by  virtue  of  the 
said  hereby  assigned  policy  of  assurance^  and  upon  nonpayment 
hereof  to  use  all  such  lawful  and  equitable  ways  and  means  as 
may  be  deemed  expedient  in  that  behalf,  and  upon  payment 
thereof  to  give  good  and  sufficient  releases  and  discharges  for 
the  same,  and  one  or  more  attorney  or  attorneys  for  all,  any  or 
either  of  the  purposes  aforesaid  to  substitute  and  appoint,  and  such 
sabstitution  and  appointment  at  pleasure  to  revoke ;  he  the  said 
(ibuiajuf)  hereby  ratifying  and  confirming,  and  promising  and 
agreeing  to  ratify  and  confirm,  all  and  whatsoever  the  said 
{viortgagee\  his  executors,  administrators  or  assigns,  or  his  or 
fiidr  attorney  or  attorneys  shall  lawfully  do  or  cause  to  be  done 
in  the  premises  by  virtue  of  these  presents. 

8.  To    HAVE,     HOLD,     BECEIVE    AND     TAKE     the     Said     deed  Habendmn  to 

poll,  policy  of.  assurance,  and  all  and  singular  other  the  said  j^'fj^^'j^' 
hereby  lastly  assigned  premises,  together  with  all  and  every  ^ '«d«'°pti<^ 
the  sum  and  sums  of  money  to  be  received  thereon  or  derived 
therefrom,  unto  the  said  {mortgagee)^  his  executors,  adminis- 
trators and  assigns,  to  and  for  his  ^d  their  own  use  and 
benefit;  subject  kevebtheless  to  the  proviso  for  redempticm, 
and  the  powers,  provisoes,  declarations  and  agreements  hereinafter 
contained. 
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No.  XIX.        9,  Provided  always,  and  it  is  hereby  declared  and 

Morigag^  of  an  AGBEED,  that  if  the  Said  (husband),  his  executors^  administrators 

Feeofwhi^tU^^  assigus,  or  the  said  (wife\  her  heirs^  executors  or  adminis- 

mdwu^    trators,  or  the  person  or  persons  for  the  time  being  beneficially 

maed  in  right  entitled  to  the  equitj  of  redemption  of  the^  said  hereditaments, 

^         policy  of  assurance  and  premises,  shall    pay  or  cause   to  be 

PHmBo^       paid  unto  the  said  {mortgagee)^  his  executors,  administrators  or 

redemption:      assigns,  the  sum  of  2,000t  sterling,  together  with  interest  for 

not  being         the  Same  at  the  rate  of  5L  for  every  100^  by  the  year,  by 

paid  off  untii^    fcur  cqual  quarterly  payments  of  252.  each,  on  the  following 

a  distant  period,  ^yg^  ^j^,^  ^j^e  Ist  day  of  January,  the  Is't  day  of  April,  the  Ist 

day  of  July,  and  the  1st  day  of  October,  until  the  1st  day  of 
October  which  will  be  in  the  year  18  ,  and  on  the  last-mentioned 
day  the  sum  of  2,0252.,  being  the  said  principal  sum  of  2,000/.  60 
as  aforesaid  advanced  upon  the  security  of  the  said  hereditaments 
and  premises,  and  the  last  quarter  of  a  year's  interest  thereon, 
without  deduction,  then  and  immediately  upon  such  payment,  the 
said  {mortgagee)^  his  heirs  or  assigns,  will,  at  the  request  and  costs 
of  the  said  {husband)^  or  the  person  or  persons  for  the  time  being 
beneficially  entitled  to  the  equity  of  redemption  of  the  said  pre- 
mises, reconvey  and  reassure  the  said  hereditaments,  policy  of 
assurance  and  premises,  according  to  the  uses  limited  concerning 
the  same  in  and  by  the  said  hereinbefore  recited  will  of  the  said 
{testator)^  deceased,  free  from  all  incumbrances  made  or  created  by 
the  said  {mortgagee)  his  heirs  or  assigns  therein  in  the  meantime. 

Power  of  10,  And  in  case  any  quarterly  payment  of  the  interest  so 

recoTer  intenet  reserved  and  made  payable  for  the  time  being  as  aforesaid,  or  any 
^^^'  part  of  the  same,  shall  be  in  arrear  for  the  space  of  fourteen  days 
next  after  any  of  the  days  whereon  the  same  ought  to  be  paid  as 
aforesaid,  then  and  so  often  as  the  same  shall  happen,  it  shaU  be 
lawful  for  the  said  (jnortgagee)^  his  executors,  administrators  or 
assigns,  to  distrain  for  the  same,  in  the  same  manner  as  in  case 
of  distresses  for  nonpayment  of  rent  upon  common  lease  or 
demise,  (i) 

Pnu:tical  (b)  A  power  to  distrain  for  the  interest  is  often  found  useful  where  the 

obsenratioQs.       mortgagor  himself  is  the  tenant,  and  it  is  intended  that  he  shall  remain  in  the 

occupation  of  the  mortgaged  premises ;  as  by  this  means  a  mortgagor  is  enabled 

to  levy  the  amount  of  his  interest  without  involving  himself  in  any  matters  of 
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11.  Pboyidbd  always,  that  if  de&ult  shall  be  made  in  pay-     No.  xix. 
ment  of  the  said  principal  sum  of  25000/.  and  interest,  at  the  time  Mortgage  of  an 
lioeinbefore  appointed  for  payment  thereof,  or  if  default  shall  be  FeeofwiJ^the 
Biide  in  payment  of  any  quarterly  payment  of  the  interest  hereby  ^'^^^ 
reBer?ed»  at  the  respeotive  time  or  times  hereinbefore  appointed  aeited  m  rigU 
Sat  payment  of  the  same,  or  within  three  calendar  months  next  ^     ^.      * 
thereafter,  then  and  in  such  case,  and  at  any  time  after  such  p^^e^^^^e. 
defiuilt  as  aforesaid,  it  shall  be  lawful  for  the  said  {mortgagee)  y  his 

beira,  executors,  administrators  or  assigns,  to  make  sale  &c. 
[CoNTiKUE  power  of  sale^  and  insert  foreclosure  clause  ;^ut  ante, 
Na  L,  clauses  8,  9,  pp.  35  to  37.] 

12.  And  the  said  (husband)  doth  hereby  for  himself,  his  heirs,  Co?enant  for 

payment  ot 

executors  and  administrators,  covenant  with  the  said  (mortgagee)^  principal  and 
lu8  heirs,  executors,  administrators  and  assigns,  that  he  the  said  ^^^'^^ 
{bidHind),  his  heirs,  executors,  administrators  or  assigns,  will  pay 
or  cause  to  be  paid  unto  the  said  (mortgagee),  his  executors, 
administrators  and  assigns,  the  said  principal  sum  of  2,000/.  and 
interest,  at  the  time  hereinbefore  appointed  for  payment  thereof; 
and  until  such  time  of  payment,  will  regularly  pay  and  discharge 
tbe  interest  hereby  secured,  by  four  equal  quarterly  payments,  on 
the  respective  days  hereinbefore  appointed  for  payment  of  the 
Bime,  according  to  the  true  intent  and  meaning  of  these  presents. 
[Ann  covenants  far  quiet  enjoyment ;  freedom  from  incumbrances ;  and 
fir  further  assurance;  utante.  No.  L,  clauses  13, 14, 15,  pp.  38, 39.] 

13.  And   also  that  the   said    (husband)^    his    executors  or  That  husband 
^administrators,  will  from  time  to  time  pay  the  premiums  hereafter  policy,  with 

to  grow  due  upon  the  said  policy  of  assurance  whenever  the  same  ^^  u  r™new 
dttU  become  payable,  so  and  in  such  manner  as  that  the  life  of  the  '^  default. 
nid  (Christian  name),  the  wife  of  the  said  (husband),  may  be 
OQDstantly  kept  insured  in  the  sum  of  l,000il  at  the  least,  so  long 
as  the  said  mortgage  debt  of  800/.  and  interest,  or  any  part  of  the 
aame,  shall  remain  due  upon  this  mortgage  security;  and  that 
neither  he,  nor  the  said  {Christian  name)  his  wife,  will  do  any  act 


Meoont relative  to  the  snrplus  rents  :  (1  Hughes  Pract.  Mort.  74.)  This  power 
should  be  inserted  in  the  mortgage  deed  immediately  after  the  clauses  relating 
to  the  payment  of  interest  as  in  the  above  precedent. 
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No.  XIX.     to  avoid  or  endanger  the  add  policy.    And  also  shall  and  will 
Mortgage  of  <m  from  time  to  time,  immediately  after  renewing  such  policy,  deliver 
FetofvMdkike^^^'^  the  receipts  or  vouchers  for  the  premiums  paid  in  respect 
tmdw^^'^    thereof  unto  the  said  {mortgagee^  his  executors,  admimstrators  or 
Hiied  m  ri^^assigns;  and  if  within  seven  days  after  any  such  premium  as 
^         aforesaid  shall  become  due,  the  said  (husband)  shall  fail  to  deliver 
over  such  receipts  or  vouchers,  it  shall  be  lawftil  for,  but  not 
imperative  upon,  the  said  {mortgagee)^  his  executors,  administiatois 
or  assigns,  to  pay  such  premium,  and  any  future  premium,  and  to 
do  all  other  necessary  acts  for  keeping  the  said  policy  on  foot,  and 
that  the  said  {husband)  will,  upon  demand,  repay  unto  the  said 
{mortgagee),  his  executors,  administrators  or  assigns,  all  such  costs 
and  expenses  as  he  or  they  shall  have  incurred  or  sustained  in 
keeping  such  policy  of  assurance  on  foot,  or  in  relation  thereto, 
together  with  interest  for  the  same,  at  the  rate  of  51,  for  every 
1002.  by  the  year  from  the  time  at  which  any  such  costs  and 
expenses  as  aforesaid  shall  have  been  incurred ;  And  that,  until 
such  repayment,  all  and  singular  other  the  said  mortgaged  premises 
shall  be  discharged  therewith,  in  addition  to  the  principal  moneys 
and  interest  now  already  charged  thereon ;   but  so  nevertheless 
that  the  ultimate  principal  moneys  to  be  secured  by  these  pre- 
sents shall  not  exceed  in  the  whole  the  sum  of  1,000^,  anjrthing 
hereinbefore  contained  to  the  contrary  thereof  in  anywise  not- 
withstanding.    [Insert  covenant  from  husband  that   wife  shall 
acknowledge  deed,  ut  ante.  No.  III.,  clause  A.,  p.  62.] 

In  witness,  &o. 
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No.  XX. 


MORTGAGE  OF  AN  ESTATE  TO  WHICH  THE  MORTGAGOR  IS 
ENTITLED  BY  WAY  OF  AN  EXECUTORY  DEVISE,  EXPECTANT 
ON  THE  DEATH  OF  THE  PRESENT  OWNER,  IN  HIS  LIFETIME, 
WITHOUT  CHILDREN,  WHO  IS  STILL  SINGLE  AND  OF 
ADVANCED  AGE.  (a) 


1. 

S.  RecHal  that  first  taker  is  an  an- 
manied    woman   of  advanced 


3.  That  mortgagor  has  effected  a  policy 

of  assurance  on  his  life. 

4.  Of  agreement  for  loan. 
6.  Testatum. 

6.  Habendum  to  mortgagee  in  fee. 


1.  THIS  INDENTURE,  made  the        day  of      A.D.,  18    ,  ^^^ 


(a)  In  the  case  above  supposed  there  is  not  the  most  remote  possibility  of  the  PiHctioal 
esftite  of  the  first  taker  ever  becoming  absolute,  she  having  no  children,  and  obserTstioiia. 
beioiC  ^ow  past  the  age  of  child-bearing ;  still  the  limitation  over  may  never- 
tbelns  iiul  by  the  death  of  the  executory  devisee  in  her  lifetime,  so  that  during 
the  vhole  of  her  lifetime  he  will  take  only  a  contingent  interest  in  the  property; 
sod  this  being  only  a  reversionary  interest  yielding  no  immediate  profit,  it  is  not 
*och  a  description  of  property  as  a  mortgagee  would  select  for  the  investment 
( i  his  capitaL  Still,  if  circumstances  should  induce  him  to  take  tibe  security  of 
t  tith  of  this  kind,  the  best  way  of  strengthening  it  is  to  insure  the  mortgagor's 
life  to  the  amount  of  money  intended  to  be  secured ;  the  difficulty  is  that  at  present 
there  is  no  available  proper^  to  come  upon  to  defhiy  the  expense  of  keeping  up 
the  polief.  Assurances  of  this  kind  are  therefore  usually  given  ana  tdcen 
u  a  kind  of  tabula  in  nm^ragio,  to  secure  pre-existing  debts,  as  in  the  above 
fonn. 

A  penon  entitled  to  an  estate  in  remainder  or  in  reversion,  or  bis  mortgagee  Bemainder  man 
vho  stands  in  his  place,  is  entitled  to  compel  a  tenant  for  life  in  possession  to  or  revenioner 
prodaoe  the  title  deeds  relating  to  the  estate ;  and  if  it  is  suggested  that  the  pur-  is  entitled  to 
pose  for  which  the  documents  are  required  is  an  improper  one,  the  burden  of  ^^H  on  tenant 
Ae  proof  of  this  is  on  the  person  resisting  the  jurisdiction  :  (Davis  v.  Earl  5^'  "^®  ^  ?": 
I^«r(,25L.T.  Rep.  91.)  «  '  duce  title  deeds. 
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Nft.  XX.  Between  {mortgagor)  of,  &c.,  of  the  one  part,  and  {mortgagee) 
Mortgage  of  &c.,  of  the  Other  part.  [Recite  willj  and  death  of  testator,  as 
which^  ^  *^  ^^  prectfcfen^,  clauses  2  and  3.] 

Mortgagor  is 
entitled  by  toay  i.i  ••  • 

of  Exeaoory       2.  And  whebeas  the  said  {testatoTs  daughter)  is  upwards  of 
on  the  Death  of  ^^7  J^ars  of  age,  and  is  still  unmarried,  &c 

present  Otoner, 

3.  And  whereas  the  said  {mortgagor)  has  effected  a  policy  of 
assurance  upon  his  life  for  the  sum  of  1,500/.,  in  the  Law  Propertj 
Assurance  Society,  to  be  paid  to  his  executors,  administrators  or 
assigns,  within  three  calen<jlar  months  next  after  satisfactory  proof 
That  mortgagor  of  his  deccase,  at  the  annual  premium  of  £ 

has  effected  a 


Recital  that 
first  taker  is 
an  unmarried 
woman  of 
adTanced  age. 


policy  (^ 
assurance  on 
his  life. 

Of  agreement 
to  mortgage. 


4.  And  whebeas  the  said  {mortgagor)  is  justly  and  truly 
indebted  to  the  said  {mortgagee)  in  the  sum  of  500il  for  goods  sold 
and  delivered,  and  also  for  money  lent  and  advanced  from  time  to 
time  by  the  said  {mortgagee)  to  the  said  {mortgagor),  as  the  said 
{mortgagor)  doth  hereby  testify  and  acknowledge;  and  for  the 
purpose  of  securing  the  payment  of  the  said  sum  of  500/.  and 
interest,  at  the  rate  hereinafter  mentioned,  the  said  {mortgagor)haB 
agreed  to  convey  his  estate  and  interest  in  the  said  hereditaments 
and  premises,  atid  also  to  assign  the  said  policy  of  assurance  to 
the  said  {mortgagee),  in  manner  hereinafter  appearing. 


Testatum. 


Habendam  to 
mortgagee 
in  fee. 


5.  Now  THIS  Indentube  WITNESSETH,  that  in  consideration 
of  the  sum  of  500/.  sterling,  so  due  and  owing  from  the  said 
{mortgagor)  to  the  said  {mortgagee)  as  aforesaid,  the  said  {mortgagor) 
DOTH  by  these  presents  grant,  release  and  confirm  unto  the  said 
{mortgagee)  and  his  heirs.  All  that  the  contingent  estate  and 
interest  of  him  the  said  {mortgagor),  expectant  on  the  decease 
of  the  said  {testator^ s  daughter)  as  afores£ud,  of  and  in  At.t.  [Hebe 
DESGBIBE  parcels;  insert  general  words;  and  all^estate  clause; 
ut  ante.  No.  I.,  clause  5,  p.  33.] 

6.  To  have  and  to  hold  the  said  {short  general  description) 
and  all  and  singular  other  the  hereditaments  and  premises  here- 
inbefore described,  and  hereby  granted  and  released,  with  their 
appurtenances  (subject  nevertheless  and  contingent  as  aforesaid), 
unto  the  said  {mortgagee)  and  his  heirs ;  to  the  use  of  the  sud 
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(wor^agee\  his  heirs  and  assigns  for  ever;  itibject  nevertheless  to      No.  XX. 
the  proviso  for  redemption,  and  the  powers,  provisoes,  declarations     Mortgage 
and  agreements  hereinafter  expressed  and  contained.     [Insert  ^^^^^'^    ' 
HERE  assignment  of  policy  of  assurance;  power  of  attorney  ;  kaben-  ^?^^^  " 
ism.  and  proviso  for  redemption^  as  in  last  precedent y  clauses  T  to  9  of  Exeaoory 
iDclosive ;  Also,  covenant  for  payment  of  principal  and  interest ;  on  the  Death  of 
viib.,  clause  12,  pp.  136  to  139;  That  m<yrtgagor  has  good  right  ^^"''''^^^' 

to  convey;  far  quiet  enjoyment,  freedom  from  incumbrances;  and  for        

Jurther  assurance  ;  ut  ante.  No.  II.,  clauses  10,  11  and  12,  p.  47; 
Also  covenant  to  keep  up  policy,  €u  in  last  precedent^  clause  13, 
p.  139.] 

In  witness,  &c. 
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CONCISE  PBECEDEKTS  IN 


No.  XXL 


MORTGAGE    OF    UNFINISHED    HOUSES,  THE   MONEY  TO   BE 
ADVANCED  AS  THE  BUILDING  PROCEEDS. 


1.  Parties. 

2.  Recital  that  mortf^agor  has  com- 

menced building  on  premises, 
and  of  agreement  for  loan. 

3.  Testatum. 

4.  Habendum. 

6.  Proviso  for  redemption. 


6.  Covenant  from  mortgagor  to  paj 

prindpa]  and  interest. 

7.  To  complete  buildings. 

8.  If  mortgagor    hila    to    complete 

buildings    mortgagee     is    em- 
*  powered  so  to  do,  and  chuge 
expenses    on    mortgagor    and 
mortgaged  premises. 


Patties. 


L  THIS  INDENTURE,  made  the  day  of  A.D.,  18  , 
Between  {mortgagor)  of,  &C.9  of  the  one  part,  and  {mortgagee)  of, 
&c*,  of  the  other  part  [Hebe  recite  conveyance  in  fee  to 
mortgagor ;  ut  antty  No.  Y.,  clause  2,  p.  60.] 


Badtaltluit 
mortgagor  has 
commenoed 
Mlding  00 
premises,  and 
of  agreement 
for  kMUL 


2.  And  whereas  the  said  {mortgagor)  has  commenced  the 
erection  of  four  messuages  or  dwelling-houses  on  the  said  plot  of 
ground,  which  are  intended  to  be  completed  according  to  the  plan 
indorsed  on  these  presents,  and  in  order  to  enable  the  said 
{mortgagor)  to  complete  the  same,  he  hath  applied  to  the  said 
{mortgagee)  to  lend  him  the  sum  of  4,500/1  on  the  security  of  the 
same  premises,  to  be  advanced  in  the  several  instalments  herein- 
after mentioned:  (that  is  to  say),  the  sum  of  2,000Z.  on  the 
execution  of  these  presents,  the  sum  of  1,500Z.  when  the  said 
erections  or  buildings  shall  be  covered  in,  and  shall  be  adjudged 
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i  bj  snnrejoTB  or  other  competent  persons  to  have  cost  the  sum  of    ^<>-  ^^i* 
3|500iL,  and  the  further  sum  of  l^OOO/.,  the  residue  of  the  said     Mortgage 
vam  of  4,500/.,  when  the  said  buildings  shall  be  adjudged  by      ^!^/ 
rodi  surveyors  or  other  competent  persons  as  aforesaid^  to  be 
completely  finished  and  fit  for  the  reception  of  tenants;   to  all 
which  arrangements  the   said   {mortgagee)   hath    consented  and 
agreed. 

3.  Now  THIS  Indentube  WITNESSETH,  that  in  pursuance  of  Testttum* 
the  8iud  recited  agreement,  and  in  consideration  of  the  sum  of 
2,0002.  sterling  paid  by  the  said  {mortgagee)  to  the  said  {mortgagor) 
cm  the  execution  hereof,  the  receipt  of  which  the  said  {mortgagor) 
hereby  acknowledges,  and  therefrom  doth  release  and  for  ever 
diacbarge  the  said  {mortgagee),  his  heirs,  executors,  administrators 
and  assigns;  and  also  in  consideration  of  the  further  sums  of 
^  1,50021  and  1,000/1,  to  be  advanced  to  the  said  {mortgagor)  by  the 
aaid  two  several  instalments  at  the  time  and  in  manner  aforesaid, 
HE  the  said  {mortgagor)  doth  by  these  presents  grant,  release 
and  confirm  unto  the  said  {mortgagee)  and  his  heirs,  all,  &c. 
[Describe  parcels;  insert  general  words;  all-estate  clause ;  and 
sBrdteds  clause  ;  tit  ante.  No.  I.,  clause  5,  p.  33.] 

4.  To  HAVE  AND  TO  HOLD  the  Said  plot  of  ground,  messuages  HabeDdom  to 

or  dwelling-houses,  buildings,  and  all  and  singular  other  the  here-  in^ee.*^ 
ditaments  and  premises  hereinbefore  described,  and  hereby  granted 
and  released,  with  their  appurtenances,  unto  the*  said  {mortgagee) 
and  his  heirs,  TO  THE  fse  of  the  said  {mortgagee),  his  heirs  and 
Magns  for  ever ;  subject  nevertheless  to  the  proviso  for  re- 
demption, and  the  powers,  provisoes,  declarations  and  agreements 
hereinafter  contained. 

6.  Provided  always,  that  if  the  said  {mortgagor),  his  heirs,  ?«>▼»©  for 
executors  or  administrators,  shall  on  the  day  of  next,  "^""P***^- 

P^J  or  cause  to  be  paid  unto  the  said  {mortgagee)^  his  executors, 
adaunistrators  or  assigns,  the  sum  of  2,000/.  sterling,  with  interest 
for  the  same  at  the  rate  of  4/1  for  every  100/.  by  the  year,  and 
SQch  farther  sums  and  interest  at  the  rate  aforesaid  as  the  said 
\isortgagee\  his  executors,  administrators  or  assigns,  shall  advance 
Wi  account  of  the  said  {mortgagor)  in  pursuance  of  the  said  here- 

VOL.  n.  L 


146 


CONCISE  PRECEDENTS  IN 


No.xxr. 

Houict. 


.k 


Oorenaot  from 
mor^agor  to 
pay  priDcipal 
andinterwt. 


inbefore  recited  agreement,  within  six  calendar  months  next  after 
such  sums  shall  be  respectively  advanced,  and  interest  at  the  rate 
aforesaid,  free  from  all  deduction,  then  and  in  such  case  the  said 
{mortgagee)^  his  heirs  or  assigns,  will,  at  the  request  and  costs  of 
tlie  said  {martgagor^  his  heirs  or  assigns,  re-convey  and  re-assure 
the  said  hereditaments  and  premises  unto  and  to  the  use  of  the 
said  {mortgagor)^  his  heirs  and  assigns,  free  from  all  incumbrances 
created  therein  by  the  said  (mortgagee),  his  heirs  and  asmgns. 
[Insert  power  of  sale  and  foreclosure  clause;  ut  ante.  No.  I., 
clauses  8  and  9,  pp.  35  to  37.] 

6.  And  the  said  {mortgagor)  doth  hereby  for  himself,  his  heirs, 
executors  and  administrators,  covenant  with  the  said  {mortgagee), 
his  hein,  executors,  administrators  and  assips,  in  manner 
following :  (that  is  to  say,)  that  he  the  said  {mortgagee),  bis  heirs, 
executors  or  administrators,  will,  on  the  day  of  next, 

pay  or  cause  to  be  paid  unto  the  said  {mortgagee)^  his  executors, 
administrators  or  assigns,  the  sum  of  2,000/1  now  advanced, 
t(^ether  with  interest  for  the  same  at  the  rate  aforesaid;  and 
ALSO  shall  and  will  pay  or  cause  to  be  paid  unto  the  said  {mort" 
gagee),  his  executors,  administrators  or  assigns,  all  such  other  sums 
of  money  as  shall  be  hereafter  advanced  by  the  said  {mortgagee)^ 
his  executors,  administrators  or  assigns,  for  or  on  account  of  the 
said  {mortgagor),  his  heirs  or  assigns,  in  pursuance  of  the  agree- 
ment hereinbefore  contained,  and  interest  thereon  as  aforesaid,  at 
the  several  times  hereinbefore  appointed  for  payment  thereof. 
[Insert  here  covenants  from  mortgagor  to  pay  interest  half  yearly; 
that  he  has  good  right  to  convey;  for  quiet  enjoyment;  freedom  from, 
incumbrances;  and  for  further  assurance;  ut  ante,  No.  L,  clauses 
11,  12,  13,  and  14,  p.  38.] 


To  oomplett 
bnildingt. 


7.  And  also  that  the  said  {mortgagor),  his  heirs,  executors, 
administrators  or  assigns,  shall  and  will  on  or  before  the  day 

of  which  will  be  in  the  year  18      ,  completely  finish  all  and 

every  the  said  four  several  messuages  or  dwelling-houses  and 
buildings  pursuant  to  the  plan  indorsed  on  these  presents^  and  so 
that  the  same  shall  be  fit  for  the  habitation  of  tenants. 


If  mortgagor 
imils  to  oomplete 


8.  And  further,  that  in  case  the  said  (mortgagor),  his  heirs, 
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ezecatora,  administrators  or  assigns,  shall  fail  to  complete  and     No.  xxi. 
finish  all  and  every  or  any  of  the  said  four  several  messuages  or     Mcnga^ 
dwelling-houses,  buildings  and  premises,  on  or  before  the  time      s^uet!^^^^ 
tforesaid,  then  and  in  such  case,  and  at  any  time  thereafter,  it  ^^^^^^ 
shall  he  lawful   for  the  said  (mortgagee)^  his   heirs,  executors,  mortgai^ee  \n 

,,  ,     empowered  do 

idministratOTS  or  assigns,  into  and  upon  all  and  singular  the  said  so,  and  charge 

mortgaged  hereditaments  or  premises,  or  any  part  of  the  same  to  mortgagor  ud 

enter,  and  to  complete  the  said'messuaires  or  dwelling-houses,  "^'^'^^ 

buildings  and  premises,  or  such  of  them,  or  such  parts  thereof  as 

flhall  be  then  unfinished,  according  to  the  plan  indorsed  on  these 

presents,  and  for  that  purpose  to  enter  into  all  such  contracts  and 

amingements   with  builders  or  any  other  persons  as  the  said 

[mortgagee),  his  executors,  administrators  or  assigns,  shall  deem 

necessaiy  or  expedient ;  and  all  and  every  such  sums  of  money  as 

the  sud  {mortgagee),  his  executors,  administrators  or  assigns,  shall 

expend,  disburse,  and  be  put  unto,  in  or  about  the  completing  and 

finishing  such  messuages  or  dwelling-houses  and  other  buildings, 

with  interest  thereon  to  be  calculated  from  the  time  of  such 

expenditure,  at  the  rate  of  5/.  for  every  10021  by  the  year,  shall 

become  a  further  charge  on  the  said  hereditaments  and  premises 

which  shall  be  charged  with  the  payment  thereof,  and  subject  to 

the  like  powers  of  sale  as  are  hereinbefore  given  for  securing  the 

aid  principal  sum  of  2,000/.  and  interest,  and  the  other  moneys 

hereby  secured,  but  so  nevertheless  that  the  entire  principal  money 

to  be  ultimately  recoverable  by  these  presents  shall  not  altogether 

exceed  6,0002.     [Hebe  insert  covenant  to  insure  against  damage 

ly  fire ;  ut  antSj   No.  IL,  additional  clause  B.  in  note,  p.  48. 

Insert  also  covenant  from  mortgagee  that  mortgagor  shall  enjoy 

Wi/iZ  default,  and  that  mortgagee  will  not  exercise  power  of  sale 

without  giving  due  notice;  ut  ante.   No.  L,  clauses   17  and   18, 

pp.  39, 40.] 

Ik  witness,  &c. 
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No.    XXIL 


MORTGAGE  OF  A  RENT-CHARGE. 


1. 


2.  Recital  of  creation  of  rent-charge. 

3.  Of   will  devising  rent-charge   to 

mortgagor ;  and  of  death  of  tes- 
tator and  probate  of  his  will. 


4.  Of  agreement  for  loan. 

6.  Teatatom. 

7.  Habendum  to  mortgagee  in  fee. 

8.  Proviso  for  redemption  and  recon- 

veyance on  payment  of  principal 
and  interest. 


ParUes. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.,  18  , 
Between  (mortgoffor),  of,  &c.,  of  the  one  part,  and  {mortgcyeey 
of,  &C.,  of  the  other  part. 


BaciUlof 
oraation  of 
rent-chuge. 


2.  Whebeas  by  indentures  of  lease  and  release  bearing  date 
respectively  on  or  about  the  and  days  of  in  the  year 
18  ,  the  indenture  of  release  being  made  between  {grantor)  of  the 
one  part  and  {grantee)  of  the  other  part,  the  annual  fee  farm  rent 
or  yearly  rent-charge  of  12021,  issuing  and  payable  out  oS  the  here- 
ditaments and  premises  hereinafter  described  was  granted  unto 
the  said  {grantee)^  his  heirs  and  assigns  for  ever,  with  power  of 
distress  and  entry  for  recovering  and  enforcing  due  payment 
thereof. 


Of  wui  densiog     3,  And  WHEREAS,  by  virtue  of  divers  conveyances  and  other 

rent-charge  to  ,  . 

mortgagor.       acts  and  assuranccs  in  the  law,  and  ultimately  by  the  last  will 
of  {testator) y  late  of,  &c.,  bearing  date  on  or  about  the  day 

of  in  the  year  1841,  duly  executed  and  attested  as  by 

law  is  required,  the  said  testator,  after  making  sundry  devises  and 
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beqaests  in  nondse  affecting  the  said  rent-charge  and  premises    No.  xxiL 
intended  to  be  hereby  granted,  devised  unto  the  said  (mor^affor),    Mortgage  qf 
loB  heirB  and  assigns^  all  the  sai^  rent-charge  or  annual  sum  of  ^     ^J^^- 
1201,  together  with  all  remedies  for  enforcing  the  payment  thereof, 
TO  HOLD  the  same  to  the  only  proper  use  and  benefit  of  the  said 
(mortgagor), his  heirs  and  assigns  for  ever.    And  the  said  {testator)  ^^torand 
IttTing  died  on  or  about  the  day  of  in  the  year  1842,  probate  of  his 

without  having  altered  or  revoked  his  said  will,  the  same  was  duly 
(npyed  by  the  executors  therein  named  in  the  Prerogative  Court 
of  the  Archbishop  of  Canterbury  on  the  day  of  in  the 

Buneyear. 

4.  And  WHEBSA8  the  said  {mortgagor)  hath  requested  the  said  ^l^^*"* 
{jMrtgagee)  to  advance  him  the  sum  of  1,200/1  on  the  security  of 
the  said  rent-charge  and  premises,  which  the  said  {mortgagee)  hath 
agreed  to  da 

5.  Now  THIS   Iin>£NTUBE  WITNESSETH,  that  in  consideration  T«totimi. 

of  the  sum  of  1,200/.  sterling,  this  day  paid  by  the  said  {mortgagee) 
to  the  said  {mortgagor),  the  receipt  of  which  the  said  {mortgagor) 
hereby  acknowledges,  and  therefrom  doth  release  and  for  ever 
£icbaige  the  said  {mortgagee),  his  heirs,  executors,  administrators 
and  assigns ;  he  the  said  {mortgagor),  DOTH  by  these  presents 
gnmt,  assign  and  confirm  unto  the  said  {mortgagee)  and  his  heirs, 
ALL  THAT  the  aforesaid  yearly  sum,  fee  farm,  or  annual  rent-charge 
of  120/.,  80  as  aforesaid  granted  and  created  by  the  said  herein- 
Wore  recited  indentures  of  lease  and  release  of  the  and 

days  of  ,  and  issuing  and  payable  out  of  all  [Hebe 

BE8C&IBE  parcels  upon  which  rent-charge  is  chargeable] ;  Togetheb 
with  all  and  snch  powers  of  distress  and  entry  in  case  of  nonpay- 
iQontof  the  said  yearly  sum,  fee-farm  rent  or  annual  rent-charge, 
u  by  the  said  hereinbefore  recited  indenture  of  release  is  or  are 
giren,  granted,  provided  or  intended  for  enforcing  the  dae  pay- 
ii^eiit  and  recovery  of  the  same ;  and  all  the  estate,  right,  title 
^  interest,  both  legal  and  equitable,  of  him  the  said  {mortgagor) 
therein. 

6.  To  HAVE,   HOLD,   FEBCEIVE,  BECEIVE,   TAKE  AKD  ENJOY  Habendiun  to 

the  said  yearly  sum,  fee  farm  rent,  or  annual  rent-charge  of  120i,  Ste*** 
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No.  xxiL     and  all  and  singular'other  the  premises  hereby  granted,  with  their 

Mortgage  of  appuTtenances,  unto  the  said  {mortgagee^  his  heirs  and  assigns  for 

ever;   subject  nevebtheless  to  the  proviso  for  redemptioD, 

and  the  powers^  provisoes,  declarations  and  agreements  hereinafter 

contained ;  (that  is  to  say,) 

nS^tSn,  ^'  I^kovided  ALWAYS,  that  if  the  said  {mortgagor^  his  hdrs, 

ezecHtors,  administrators  or  assigns,  shall  on  the  day  of 

next  pay,  or  cause  to  be  paid,  unto  the  said  {mortgagee)^  his  execu- 
tors, administrators  or  assigns,  the  sum  of  1,200JL  sterling,  together 
with  interest  for  the  same  at  the  rate  of  42.  10«.  for  every  lOOiL  by 
the  year,  without  deduction  on  any  account  or  pretence  whatso- 
ever, TfiEN  immediately  after  such  payment  the  said  {mortgagee)^ 
his  heirs  or  assigns,  will,  at  the  request  and  costs  of  the  sud 
{mortgagor)^  his  heirs,  executors,  administrators  or  assigns,  regnmt, 
reconvey  and  re-assure  the  said  yearly  sum,  fee  farm,  .or  annual 
rent-charge,  and  all  and  singular  other  the  premises  hereinbefore 
granted  and  assured,  unto  and  to  the  use  of  the  said  {merigagar), 
his  heirs  and  assigns,  freed  from  all  incumbrances  created  therein 
by  the  sud  {mortgagee)^  his  heirs  and  assigns  in  the  meantime. 
[Insebt  covenant  from  mortgagor  for  payment  of  principal  and 
interest ;  that  he  has  good  right  to  convey;  for  quiet  enjoyment ;  fret' 
dom  from  incumbrances;  and  for  further  assurance;  tet  ante. 
No.  II.,  clauses  9  to  12  inclusive,  p.  47  ;  And  then  add 
covenant  from  mortgagee  that  mortgagor  shall  enjoy  until  default; 
ui  ib.^  clause  14,  p.  49.] 

In  witness,  &c 
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No-  xxm. 


LOAN  OP  STOCK  SfiCURBD  BY  A  MORTGAGE  OF  REAL  ESTATE, 
WITH  A  COVENANT  FROM  THE  MORTGAGOR  TO  RETRANSFER, 
WITH  USUAL  POWERS  OF  SALE  AND  COVENANTS,  (a) 


1.  Ftoties. 

2.  Recital  of  mortgagee  hanDg  sold 

oat  stock,  and  paid  the  proceeds 
to  mortgagor. 

3.  Of  agreement  to  retransfer. 


4.  Testatum,    mortgagor  conveys  to 

mortgagee  in  fee. 

5.  Proviso  for  redemption. 

6.  Covenant  from  mortgagor  to  re- 

place stock. 


1.  TmS  INDENTURE,  made  the        day  of       A.D.  185  ,  Puties. 
Between  {martgctgor\  of,  &c.,  of  the  one  part,  and  {mortgagee) 
of  &C.,  of  the  other  part. 


(a)  A  doubt  seems  formerly  to  have  existed  as  to  whether  stock  could  be  Practical 
OMide  the  subject-matter  of  a  loan,  and  whether  the  attempt  to  do  so  would  not  obBarvatioos. 
RQder  the  pajrties  liable  to  the  penalty  of  500/.  under  the  prohibitoiy  clause  of 
the  Stat.  7  Geo.  2,  c.  8,  s.  8  (made  perpetual  by  the  stat.  10  Geo.  2,  c.  8),  "an 
>ct  expressly  passed  for  the  purpose  of  preventing  the  infamous  practice  of 
>tock-jobbing/'  by  the  8th  section  of  which  it  is  enacted  that  all  contracts  for 
bnjiog  and  sieUing  stock,  whereof  the  person  contracting  is  not  actually  pos- 
Kned  at  the  time  of  the  contract,  shall  be  void,  and  the  parties  so  contracting 
>R  labjected  to  a  penalty  of  500/. ;  and  any  broker  negotiating  such  contract 
tt  solneoted  to  a  penalty  of  100/.  By  the  1 1th  section  of  this  act,  it  is,  how- 
cnr,  declared  that  nothing  therein  eontained  shall  hinder  persons  from  lending 
nooej  on  public  stocks,  or  prevent  the  redelivenr  thereof  on  payment  of  the 
mooejlent  And  it  is  now  dearljr  settled  (Sanders  v.  Kentish^  8  T.  R.  162), 
that  a  loan  of  stock  is  lawful;  nor  is  it  material  whether  the  stock  is  actually 
tnnsferred  to  the  mortgagor,  or  the  stock  is  sold  out  and  the  net  produce  paid 
to  him:  {Tait  v.  WeUmgs,  3  T.  R.  537.)  And  as  the  lender  takes  the  chance  of 
the  lise  and  fall  in  the  market,  although  the  dividends  on  the  money  produced 
hj  the  sale  of  the  stock  should,  as  it  often  did  during  the  late  war,  exceed  five 
per  cent,  still  the  action  will  not  be  considered  usurious  on  that  account: 
{Shepkerd  Y.  Jokmstm,  2  East,  211;  Haddock  v.  Rumball,  8  East,  304;  Clark  v. 
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No.  XXIII.        2.  Whebeas  the  said  {mwtgagee)^  at  the  request  of  the  said 

Lwm  of  Stock  {rnortgagor)y  has  8old  out  the  sum  of  2^000/.  Three  per  cent.  Con- 

hv  Mortgage  of^^'^^^^  Annuities,  lately  standing  in  the  name  of  him  the  said 

R^  Estate,    (^mortffaff€e\  in  the  books  of  the  Governor  and  Company  of  the 

fromMortgagor'Bank  of  England^  which,  after   payment  of  all  incidental   ex- 

w»t&Power«o/penses' attendant  on  such  sale,  has  produced  the  sum  of  1,940^ 

CoMnonito     Sterling,  and  hath  paid  and  lent  the  same  unto  the  said  (mort- 

gagor\  as  he  the   said  Imortganor)  doth  hereby  admit  and   ac- 

Bacltal  of  nuurt-  K  \   ^        .   ^  \         ^  •/      ^  ^ 

gagee  banng      knowledge,  (b) 
■old  OQt  stock, 
•Dd  paid  the 

prooeedB  to  3.  And  WHEBEAS  upou  the  treaty  for  the  said  intended  loan, 

mortgagor.  • 

^    it  was  asnreed  that  the  retransfer  of  the  said  sum  of  2,000/.  Three 

Of  agreement  ° 

to  retran&fer 

stock.  


How  mortgages 
of  stock  are 
nsnallj  effected, 


Practical 
directions  fbr 
preparing  a 
mortgage  of 
stock. 


Oirand,  1  Mod.  611 ;  Mortimer  v.  M*CaUan,  6  Mees.  &  Wels.  58.)  And  if  s 
bonus  has  been  declared  on  the  stock,  the  lender  will  have  a  rif^ht  in  equity 
to  insist  on  the  replacement  of  the  original  stock  increased  by  the  amoant  of 
the  bonus :  ( Vaughan  v.  Wood,  1  Myl.  &  Kee.  403.) 

Mortgages  for  securing  the  retransfer  of  stock  are  not,  however,  so  frequently 
resorted  to  in  the  present  day  as  formerly,  when  the  price  of  stock  was  so  low  as 
to  produce  more  than  five  per  cent,  interest  on  the  sterling  money  invested. 
Still  it  is  a  species  of  assurance  that  may  be  adopted,  and  the  usual  mode  of 
effecting  it  is  either  by  mortgage  of  other  property,  or  .by  deed  of  covenant,  or 
by  bond ;  the  latter  assurance  is  indeed  sometimes  added  by  way  of  collateral 
security  where  other  property  is  mortgaged,  but  as  it  is  now  established  that 
debt  will  lie  npon  the  covenant  contained  in  the  mortgage  deed,  and  which 
being  under  seal  creates  a  deed  by  specialty,  ranking  equally  with  a  bond  debt, 
and  equally  binding  on  the  devisee  of  the  covenantor  (Parker  v.  Harvetf,  1 1  Vin. 
Abr.  20*2,  pi.  39 ;  1 1  Geo.  4  &  1  Will.  4,  c.  47),  it  has  now  become  the  more 
usual  practice  to  dispense  with  the  bond  altogether,  which  seems  merely  to 
intpose  an  unnecessary  and  additional  expense  upon  the  mortgagor,  withoot 
conferring  a  corresponding  benefit  to  the  mortgagee;  {Broume  v.  Pendlebvry, 
Cro.  Eliz.  268,  pi.  4;  IngUdew  v.  Cripps,  2  Lord  Raym.  81.) 

When  the  retransfer  is  secured  by  a  conveyance  of  other  property,  as  real 
estate  for  instance,  after  reciting  the  selling  out  or  transfer  of  tne  stock*  the 
lands  should  be  conveyed  to  the  mortgagee  in  the  usual  manner,  in  consideration 
of  so  much  sterling  money  as  the  stock  at  that  time,  if  sold  out,  would 
produce :  to  hold  to  the  mortgagee  subject  to  a  proviso  for  redemption  on  a 
retransfer  of  the  stock  on  a  certain  day  therein  mentioned,  with  usual  powers  of 
sale  in  default  The  mortgagor  covenants  to  retransfer  the  stock  at  the  appointed 
time,  and  to  pay  a  sum  equivalent  to  the  dividends  accrued  due  in  the  interim. 


Of  the  mort-  (b)  In  case  of  default  m  retransferring  the  stock  at  the  appointed  time,  if 

gagee*8  remedy   mortgagee,  the  plaintiff,  institutes  proceedings  for  the  recovery  of  the  value  of 


in  case  of 
de&nlt. 


the  stock,  he  will  be  entitled  to  recover  the  value  of  the  stock  at  the  time  of  the 
transfer,  although  the  stock  may  have  fallen  in  value  at  the  time  of  trial :  (Smi- 
ders  V.  Kentish,  8  T.  R.  162.)  And  it  has  been  holden  that  in  estimating  the 
measure  of  damages  in  an  action  at  law  for  breach  of  an  engagement  to  replace 
stock  on  a  given  day,  it  is  not  enough  to  take  the  value  of  stock  on  that  day,  if 
it  has  risen  in  value  in  the  meantime,  but  the  highest  value  as  it  stood  at  the 
time  of  the  trial,  there  being  no  offer  of  the  defendant  to  replace  it  in  the  inter- 
mediate time  while  the  market  was  rising:  (Shepherd  v.  Johnson,  2  East,  211.) 
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percent   Conaolidated  Annuities,  and  the  payment  of  the  divi-    No.  xxin. 
dends  in  the  meantime,  should  be  secured  by  a  mortgage  of  the  Zom  of  stock 
kereditaments  and    premises  hereinafter  described,    as  also  <by  ^  ^I^Zagt  of 
the(c)  covenant  of  the  said  (mortgagor)^  in  manner  hereinafter    ^Esuue, 

^  \  V         :f  :f     y»  y^  Covenant 

appeanngr  Jrom  Mortgagor 

to  reiransfir^ 
wiih  Powen  qf 

4.  Now  THIS  Indenture  witnesseth,  that  in  purduance  of     SaU  and 

CooenanU. 

the  said  agreement,  and  in  consideration  of  the  sum  of  1,94021       

st^rlmg,  the  produce  of  the  said  sum  of  2,000/.  Three  per  cent,  mortgagor 
Consolidated  Annuities,  so  as  aforesaid  paid  by  the  said  {mortgagee)  ^^^  *^  j^ 
to  the  said  {mortgagor)  on  the  execution  hereof,  the  receipt  of  ^* 
which  the  said  (mortgagor)  hereby  acknowledges,  and  therefrom 
doth  release,  exonerate  and  for  ever  discharge  the  said  {mortgagee), 
hu  heirs,  executors,  administrators  and  assigns;    he  the  said 


And  Grose,  J„  has  observed,  that  the  trae  measnre  of  damages  in  all  these 
cuei,  is,  that  which  wiU  completely  indemnify  the  plaintiff  for  the  breach  of 
the  engagement.  If  the  defendant  neglects  to  replace  the  stock  at  the  daj 
tppointed,  and  the  stocks  afterwards  rise  in  value,  the  plaintiff  can  only  be 
indemDified  by  giving  him  the  price  of  it  at  the  time  oi:  the  trid.  It  is  no 
UMver  to  say  that  the  defendant  may  be  prejudiced  by  the  plaintifTs  delaying  to 
hhag  bis  action,  for  it  is  his  own  fault  that  he  does  not  perform  his  engagement 
it  the  time,  or  he  may  replace  it  at  any  time  afterwards,  so  as  to  avail  himself 
of  a  rising  market.  Lawrence,  J.,  also  said,  "  suppose  a  bill  were  filed  in 
a]intj  for  the  specific  performance  of  an  agreement  to  replace  stock  on  a  given 
<iaj,  which  had  not  been  done  at  the  time,  would  not  a  court  of  equitv  compel 
the  party  to  replace  it  at  the  then  price  of  the  stock,  if  the  market  had  risen 
ia  Uie  meantime?**  (2  East,  212,  213.)  The  same  measure  of  damages  was 
slw  adopted  in  tiie  case  of  Pope  v.  Burhe  (Sittings  after  Michaelmas  Term,  1799> 
It  Westminster,  C.  B.  cor.  Lord  Eldon),  2  East,  213,  n.  (a)  In  M' Arthur  v. 
Sttfortk,  it  was  however  held,  that  in  an  action  upon  a  bond  for  not  replacing 
itoek,  the  obligee  is  not  entitled  to  special  damage  for  what  he  might  have  made 
if  it  had  been  sooner  replaced,  unless  he  shows  that  he  demanded  payment  for 
^  express  purpose :  (12  Taunt.  257*)  And  in  a  more  recent  case  {Harrison 
▼•  Harritoa,  1  Car.  &  P.  412),  the  rule  adopted  on  a  writ  of  inquiry  on  a  bond 
tD  replace  stock,  was,  to  take  the  price  at  the  day  of  trial,  or  on  the  preceding 
^1  and  not  at  the  option  of  the  plaintiff  at  that  day,  or  on  the  dav  on  which  it 
ought  to  have  been  replaced :  (see  also  Doumes  v.  Back,  1  Stark.  N.  P.  C.  318.) 
In  equity  it  seems  to  have  been  considered  that  the  obligee  is  entitled  to  the  value 
of  the  stock  at  the  time  of  the  transfer,  with  interest  at  five  per  cent,  to  the 
^  of  the  Master's  report ;  upon  the  principle  of  the  fair  measure  of  damage 
'!'*t*ined  by  the  breacn  of  the  condition  by  not  transferring  the  stock  at  the 
^  sppointed,  in  consequence  of  which  the  penalty  of  the  bond  became 
forfeited  at  law ;  and  also  on  the  habit  of  the  court  as  to  compensation  where 
> trustee  improperly  sells  out;  in  which  case  the  cestui  que  trust  has  an  option 
^her  to  have  toe  stock,  or  the  money  produced  by  it  with  interest :  {Forrest  v. 
^fcMf,  4  Ves.  497.) 

(0  If  a  bond  is  given,  insert  here— 
.   "bond  and" 


154 


CONCISE  PBECEDENT8  IS 


ProriBofor 
rodemptioD. 


No.  xxia    {mortgagor)  DOTH  by  these  presents  grant  and  release  unto  the 

LomofStoA  said   {morigagee)y  all   [Here   describe  parcels;   ALSO   ifuert 

htf  Mortgage  o/^^'^^^^  toords,  and  habendum^  ut  anUy  No.  L,  clauses  5  and  6, 

B^EHats,     p.  33.] 

with  Covmaat  *■  -^ 

jTWi^MoTtg€igor 

wiSp^S^if     ^*  Provided  always,  and  it  is  hereby  declared  and 
^^•^      AGREED,  that  if  the  said  (mortgagor)^  his  executors  or  adminis- 
trators,  shall  on  the  day  of  ,  which  shall  be  in  the 

year  ,  or  in  case  the  books  of  the  said  Groyemor  and  Com- 

pany of  the  Bank  of  England  for  the  transfer  of  Three  per  cent. 
Consolidated  Annuities  shall  then  be  closed,  then  do  and  shall  on 
the  first  day  after  the  said  day  of  ,  on  which  such  books 

shall  be  open  for  making  transfers  of  such  stock,  well  and  duly 
transfer  or  cause  to  be  transferred  the  sum  of  2,000^  Three  per 
cent.  Consolidated  Annuities,  in  the  said  books  of  the  said  Go- 
vernor and  Company,  into  the  name  or  names  of  the  said  (mort- 
gagee)^ his  executors,  administrators  or  assigns,  and  duly  pay  or 
cause  to  be  paid  unto  the  said  {mortgagee)^  his  executors,  adminis- 
trators or  assigns,  such  sum  and  sums  of  money  as  shall  be  equivalent 
to  the  dividends  which  would  have  been  payable  to  him  or  them  in 
respect  of  the  said  sum  of  2,0002.  Three  per  cent  Consolidated 
Annuities,  in  case  the  same  had  not  been  sold  out  as  aforesaid, 
and  at  the  time  at  which  such  dividends  would  have  become  pay- 
able, in  case  such  transfer  had  not  been  made,  without  deduction ; 
then  the  said  {mortgagee^  his  heirs  and  assigns,  will,  at  the  request 
and  costs  of  the  said  {mortgcyor\  his  heirs  or  assigns,  reconvey  the 
said  hereditaments  and  premises  unto  the  said  {mortgagor),  his 
heirs  or  asrigns,  free  from  all  incumbrances  occasioned  therein  by 
the  said  {mortgagee),  his  heirs  or  assigns,  in  the  meantime.  [Insert 
HEBE  power  of  tale  of  mortgaged  premises  in  default  of  payment ; 
AND  ALSO  foreeloture  clause;  ut  ante.  No.  L,  clauses  8  and  9, 
pp.  35,  37.] 


CoTwuuit  fironi 
moitgigor  to 
rapUoe  stock. 


6.  And  the  sud  {mortgagor)  doth  hereby  for  himself,  his  heirs, 
executors  and  administrators,  covenant  with  the  said  {mortgagee^ 
his  heirs,  executors,  administrators  and  assigns,  that  he  the  sud 
{mortgagor),  his  heirs,  executors  or  administrators,  will  well  and 
truly  transfer,  or  cause  to  be  transferred  into  the  names  of  the 
said  {mortgagee)^  his  executors,  administrators  and  assigns,  the  sum 
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of  2^0002.  Three  per  cent  Consolidated  Annuities,  on  the  day,  at    No.  xxiil. 
the  time,  and  in  manner  hereinbefore  appointed  for  the  transfer  of  Loan  of  stock 
the  same ;  and  in  the  meantime  will  well  and  truly  pay  or  cause  ^  Mortgage  <if 
to  be  paid  unto  the  said  {mortgagee)^  his  executors,  administrators  Jm^^^^ 
and  asairas,  such  sum  and  sums  of  money  in  lieu  of  the  dividend8./^^»»ifore^a9or 
in  respect  of  the  said  sum  of  2,000/.  Three  per  cent.  Consolidated  with  Powen  of 
Annuities,  on  or  at  such  days  or  times,  and  in  such  shares  and     cooemmu. 
proportions  as  is  and  are  hereinbefore  appointed  for  payment  of       "^'^ 
the  same  respectively.      [Hebe  insebt  general  covenants  from 
muTtgagoTy  for  title ;  for  quiet  enjoyment,  freedom  from  incumbrances^ 
and  for  further  assurance  ;  and  from  ^mortgagee  not  to  exercise  power 
of  sale  without  giving  mortgagor  due  notice,  and  that  the  latter  shall 
etgog  until  default;  ut  ante.  No.  L,  clauses  12  to  18  inclusive, 
pp.  38,  39,  40.] 

In  vnxNESS,  &c 
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Section  III. 

MORTGAGES  OF  LEASEHOLl)  ESTATES,  AND 

LIFE  INTERESTS. 


KO.  L — ^MOBTQAQB  BT  WAT  OP  UVDEBLBABE,  WITH  USUAL  COTBNAimf  AXD 
COYBNAVT  TO  LtSUBB  AGAIirST  DaHAGS  BT  FiBB.  VaBIATION,  WHBBB 
THBBB   IS  A  FOWBB   TO  DlSTBADT  FOB  THB  InTEBBST. 

Ko.  n. — ^Mobtoaob  OF  Lbasbhoij)  Tbnembhts  bt  WAT  OF  Absighmsht. 

VaBIATIOK  WHBBB  THB  LbASB  18  BBNEWABLB.  AlSO,  WHB3tB  A 
FOUCT  OF  AsSUBAirCB  UPOV  OBB  OF  THB  LiTBS  WHBBBOlf  THB  LbASB 
U  DBTBBMUTABLB  U  ASSIGSBD  BT  WAT  OF   CoUiATEBAL  SbCUBITT. 


Ko.  in. — ^MOBTGAGB   BT  WAT   OF   UnDBBLBASB   FOB  THB  BBSIDUB  OF   A  TbBM 

OF  NnoBTT-KnnB  Ybabs,  detebmivabub  on  These  Lives,  BXCEFTura 

THE    LAST    DAT     OF     THB     TEEM;     AJXD    AsSIGNMBRT    OF  A    FOLICT  OF 
ASSUBAIYCB    IK    THB    LaW    FbOFBBTT    ASSUBAITCB  SoCIBTT   BT  WAT  OF 

Collateral  Sbcubttt. 


No.  IV. — MOBTGAGB    BT    A    TbNAUT  FOB    LiFB    FOB    SECUBUrG  THB    RbPAT- 

MEET  OF  £800,  AED  Intbebst,  bt  foue  tbablt  Ikstalments,  AED 
assiokmeet  of  a  foligt  of  assvbamgb  bt  wat  of  collatxbal 
Sbcubitt. 

No.  Y. — Mobtgage  of  Rents  and  Tbust  Monbts,  which  hatb  bbbv 
Devised    upon   Tbust    fob   thb    Sepabate    Usb    of   a    Mabbibd 

WOICAN  FOB  LtFB,  AND  AFTBB  HEB  DECEASE  UPON  TbUSTS  FOB  SaLB 
FOB  THE  BENEFIT  OF  ALL  HEB  ChILDEBN  LIVING  AT  THB  TDfB  OF  HEB 
DEATH,  THE  HuSBAND,  WiFB,  AND  ChILDBBN  BEING  ALL  CONCUBBINO 
PABTIBS,   AND  A  FoLICT  OF   AsSUBANCE   UPON  ONE  OF    THE   ChILDHBH's 

Lives  being  assigned  bt  wat  of  Collateral  Sbcubitt. 

• 

No.  VI. — ^Mortgage  bt  Tbusixes  of  1,000  Ybabs'  Term  created  bt  a 
Marriage  Settlement  for  thb  pubpose  of  raising  Monbtb  fob 
THE  Tbusts  of  thb  Setilbbcent. 

No.  Vn. — ^MOETOAGB     OF      AN      EQUriT    OF      RbDRMPTION     OF      LrA8BH0U> 

Fremisbs  bt  WAT  OF  Undbrlbasb. 


XODEBN  CONYSTANCIN€k 


157 


No.  I. 


MORTGAGE  BY  WAY  OF  UNDER-LEASE,  WITH  USUAL  COVE- 
NANTS, AND  COVENANTS  TO  INSURE  AGAINST  DAMAGE  BY 
FIRE.  VARIATION,  WHERE  THERE  IS  TO  BE  A  POWER  TO 
DISTRAIN  FOR  THE  INTEREST,  (a) 


1. 

3.  Recital  of  orifpna]  lease. 

3.  Of  mesne  assignmeDts  and  of  ulti- 

mate assignment  to  mortgagor. 

4.  Of  sgreement  for  loan. 
5«  Tcstatom. 

6.  Habendum    for  residue  of   term 
excepting  the  last  day  thereof. 

7*  Profiso  for  redemption. 

8.  Power  of  sale. 

9.  Covenants   from  mortgagor  that 

the  lease  is  a  gooa  and  sub- 
sisting lease. 

10.  That  mortgagor  is  possessed  of 

term. 


11.  That  he  will  pay  rents  and  per- 

form covenants. 

I 

12.  That  he  has  good  right  to  demise. 

13.  For  quiet  enjoyment,  &c. 

14.  For  further  assurance. 

15.  To  insure  against  damage  by  fire. 

16.  Covenant  from  mortgagee  not  to 

exercise  power  of  sale  without 
giving  mortgagor  due  notice,  and 
that  mortgagor  shall  eiyoy  until 
default. 


Additional  Clause, 

A.  Power  for  mortgagee  to  distrain  for 
interest  in  arrear. 


L  THIS  INDENTURE,  made  the        day  of       A.D.,  185  ,  ^"^^ 
Between  (mortgagor)  of,  &c.,  of  the  one  part,  and  {mortgagee) 
of,  &c  of  the  other  part 


(s)  Mortgages  of  estates  for  years  were  in  former  times  usually  made  by  an  Practiotl  obser- 
iMiffnment  of  the  whole  term ;  but  since  it  has  been  established  that  a  mortgagee  vatioDs  upon  the 
to  whom  a  term  was  assigned  was  liable  to  the  rents  and  covenants  of  the  •^▼antages  of 
anginal  lease,  in  like  manner  as  any  other  assignee  of  the  premises,  mortgages  «ff<Bctiog  • 
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^^^-  2.  Whereas  by  indenture  dated  on  or  about  the  24th  day  of 

Mortgag€hff  June,  1798^  and  made  between  (lessor),  esquire,  of  the  one  part, 

Leeue,  unih    ^^^  (kssee)y  yeomau,  of  the  other  part,  the  said  (lessor),  for  the 

mtualCavaumts.  considerations  therein  mentioned,  granted  and  demised  unto  the 

RectUl  of  origi- 
nal lease. 


mortgage  by 
under-lease 
instead  of 
assignment. 


Doctrine  of  the 
earlier 


Doctrine  as 
established  by 
more  recent 
decisions. 


of  property  of  this  description  have  generally  been  e£Pected  by  way  of  under- 
lease, by  which  most  of  the  advantages  of  an  assignment  may  be  attained, 
without  incurriug  any  of  its  responsibilities.  If  any  portion  of  the  estate 
remains  in  the  lessor,  as  the  last  week,  day,  or  even  hour,  it  will  be  sufficient  to 
cause  the  assurance  to  operate  as  an  under-lease,  and  not  as  an  assignment 
(Ho^brd  V.  Hatch^  Doug.  182)*;  and  it  is  equally  dear  that  an  under-lessee  is 
under  no  liability  to  the  originid  lessor  on  account  of  any  rent  or  covenants  con- 
tained in  the  original  lease :  (Patterson  y.  Scott,  2  Str.  766  ;  Cosser  v,  ColUnge, 
3  Myl.  &  Kee.  283.)  But  if  the  whole  term  is  assigned,  then,  notwithstanding 
the  instrument  purports  to  be  a  lease,  and  even  contains  a  reservation  of  rent 
and  a  right  of  entry,  it  will,  nevertheless,  operate  as  an  assignment :  (Palmer  v. 
Edwards,  Doug.  187»  n.) 

The  earlier  cases  are  certainly  opposed  to  the  doctrine  of  a  mortgagee  being 
liable  as  an  assignee  to  the  covenants  of  a  lease,  and  in  Eaton  v.  Jaques  (Dong. 
454),  it  was  held  that  an  assignment  by  way  of  mortgage  would  not  render  a 
mortjgagee  liable  upon  the  covenants,  who  had  never  taken  possession,  although 
the  mortgage  had  been  forfeited  before  breach,  Buller,  J.,  observing  that  he  had 
looked  into  all  the  precedents,  and  they  always  alleged,  "  by  virtue  whereof  the 
assignee  entered  and  was  possessed.'*  Lord  Kenyon,  however,  in  JVesterdell  v. 
Dale  (7  T.  R.  312),  expressed  his  disapprobation  of  the  doctrine  as  laid  down 
by  Mr.  Justice  Buller,  and  observed,  *'  as  to  the  cases  respecting  the  mortgagee, 
whether  in  or  out  of  possession,  he  is  the  legal  owner,  and  must  be  so  considered 
in  a  court  of  law,  notwithstanding  he  is  subject  to  equitable  interests.  It  \a 
said  in  one  case  (referring  to  Eaton  v.  Jaques,  which  had  been  cited  in  argu- 
ment), that  a  mortgagee  is  only  liable  when  in  possession ;  and  what  proves  this 
point  is,  that  in  charging  the  mortgagee,  it  is  necessary  to  state  in  pleiading  that 
he  entered  and  was  possessed ;  but  with  great  deference  to  the  learned  judge 
who  gave  that  opinion,  I  doubt  it ;  I  consider  these  as  mere  formal  words." 
And  in  a  subsequent  case  before  the  same  learned  judge,  in  which  Eaton  v. 
Jaques  was  referred  to.  Lord  Kenyon  said  he  could  not  subscribe  to  the  doctriiie 
laia  duwn  in  that  case ;  and  that  the  defendant  who  was  assignee  of  a  term 
by  way  of  mortgage,  was  liable  to  the  covenants  in  the  lease,  not  on  the  ground 
of  possession,  but  as  assignee.  So  long  as  he  had  the  legal  estate  so  long  he 
continued  liable ;  and  that  if  he  had  wished  to  have  avoided  that  liability,  he 
should  have  taken  an  under-lease :  (Stone  v.  Evans,  cited  7  East,  341 ;  see  also 
Selw.  N.  P.  495,  ninth  edit.,  Woodf.  Land,  and  Ten.  1 1 3,  second  edit.)  In 
Williams  v.  Bosanquet  (1  Bro.  Si  Bing.  238),  it  was  also  holden  that  where  a 
party  takes  an  assignment  of  a  lease  by  way  of  mortgage,  as  a  security  for 
money  lent,  the  whole  interest  passes  to  him,  and  he  becomes  liable  upon  the 
covenant,  although  in  point  of  fact  be  has  never  occupied  or  been  in  the  aotual 
possession  of  the  property :  (see  also  Burton  v.  Barclay,  7  Bing.  745.)  An 
under-lease,  if  of  longer  duration  than  the  original  term,  will  take  effect  as  an 
assignment:  (Hicks  v.  Downing,  Lord  Raym.  99;  Pamdnter  v.  Webber, 
8  Taunt.  593 ;  Baker  v.  Gosling,  4  Moore  &  Scott,  539.)  But  to  produce  this 
result  the  lease  must  be  of  such  duration  as  in  the  eye  of  the  law  will  be  con- 
sidered as  of  longer  duration  than  the  original  term.  Thus,  for  example,  if  a 
lessee  of  a  lease  determinable  on  three  lives  were  to  grant  a  lease  for  ninety-nine 
vears  determinable  on  the  three  lives,  it  would  take  effect  only  as  an  under- 
lease, although  had  he  granted  it  for  the  three  lives  absolute  it  would  have 
uperated  as  an  assignment.  The  reason  of  this  distinction  is  that,  in  oontem* 
plation  of  law,  a  lease  for  lives  absolute  is  a  larger  estate  than  a  lease  for  yean 
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aid  {leuee)  All,   [Hebe  descbibe  pareelSf']  with  their  appor-       No.  I. 
tenanoes,  To  hold  the  same  unto  the  said  {lessee),  his  executors.   Mortgage  hy 
idmuiiBtrators,  and  assigns,  from  the  29th  day  of  September  then  ^'^Ji^wth 
last,  for  the  term  of  ninety-nine  years  thence  next  ensuing,  at  and  vmudCavmumit* 
under  the  rents  and  covenants  in  the  now  reciting  indenture  of 
lease  reserved  and  contained. 

3.  Am)  whebeas  by  virtue  of  divers  mesne  assignments,  and  Of  meine 

•  ,  •     assign  inwitii, 

Other  acts  and  assurances  in  the  law,  and  ultimately  by  a  certain  and  of  tiitim«te 
indenture  dated  on  or'  about  the  24th  day  of  June  last,  and  made  JJJJtowor!  *^ 
between  {(assignor)  of  the  one  part,  and  the  said  {mortgagor)  of  the 
other  part,  the  said  messuage  or  tenement,  &rm  lands  and 
premiBe%  comprised  in  and  demised  by  the  said  hereinbefore 
recited  indenture  of  lease,  were  assigned  unto  the  said  {mortgagor), 
his  executors,  administrators  and  assigns,  for  all  the  then  residue 
of  the  said  term  of  ninety-nine  years. 

4.  Akd  whebeas  the  said  (mortgagor)  has  requested  the  said  of  agreement 
[mortgagee)  to  lend  him  the  sum  of  £  on  the  security  of  the  ^^^  ^^^' 

nid  messoage  or  tenement,  farm,  lands  and  premises,  which  the 
nid  {mortgagee)  has  agreed  to  do,  on  having  the  said  premises 
demifled  and  assured  to  him  in  manner  hereinafter  mentioned* 

5.  Now  THIS   InDENTUBE  WITNESSETH,   that  in  consideration  TesUtmn. 

of  the  sum  of  £  sterling  paid  by  the  said  {mortf/agee)  to  the 

8»d  {mortgagor),  on  the  execution  hereof,  the  receipt  of  which  the 
Mid  {mortgagor)  hereby  acknowledges,  and  therefrom  doth  release 
>nd  for  ever  discharge  the  said  {mortgagee),  his  heirs,  executors, 
administrators  and  assigns.  He  the  said  {mortgagor)  doth  by  these 
peeents  grant,  bargain,  sell  and  demise  unto  the  said  {mortgagee), 


^lote,  or  determinable  on  lives,  however  long  such  term  may  be :  {Pluck  v. 
%<,  5  Blif^h,  31 ;  1  Hughes  Mort.  244.) 

But,  notwithstanding  that  an  under-lease,  for  the  reasons  above  stated,  is.  When  an  aasign- 
xenerally  speaking,  to  be  preferred  to  an  assignment,  still  there  are  instances  in  ment  will  be  a 
vhidi  an  assignment  will  be  preferable  assurance ;  as  where,  instead  of  imposing  more  eligible 
>  borden  it  confers  a  benefit,  by  creating  a  privity  of  estate  between  the  assignee  uenrance  than 
ttd  lessor;  as  no  rent  is  reserved,  or  the  reserved  rents  are  very  low,  and  no  ^  nnder-leaae. 
buHenaome  covenants  are  imposed  on  the  lessee ;  whilst  the  covenants  on  the 
^  of  the  lessor  are  beneficial  to  the  lessee :  as  oov^enants  for  rene^nd,  or  the 
^  which  a  mere  under-lessee  would  be  unable  to  enforce  upon  a  lessor  for  want 
^  prirify  of  estate  between  them :  (see  1  Hughes  Firact.  Mort.  244.) 


160  CONCISE   PRECEDENTS  n^ 

No. I.       All  and  singular  the  aforesaid  messuageor  tenement,  farm  lands 

Moriffoffe  ty   and  premises,  comprised  in  and  demised  by  the  said  hereinbefore 

"%£,^*  '«<5ited  indenture  of  the  24th  of  June,    1798,   And  aU  rights, 

vmialCooenantt,  members  and  appurtenances  to  ^lihe  same  premises  belonging,  or 

usually  held,  occupied  and  enjoyed  therewith. 

Habendnmfor  6.  To  HAVE  AND  TO  HOLD  the  said  messuagc  or  tenement, 
ezoe^Dg  £e™'  ^^^^9  lands,  and  all  and  singular  other  the  premises  hereinbefore 
^^^y*^«"^- described,  hereby  demised,  with  their  appurtenances,  unto  the 
said  {mortgagee)^  his  executors,  administrators  and  assigns,  from 
henceforth  for  all  the  residue  of  the  said  term  of  ninety-nine 
years,  except  the  last  day  of  the  said  term ;  subject  nevertheku 
to  the  proviso  for  redemption,  and  the  powers,  provisoea, 
declarations  and  agreements  hereinafter  expressed  and  contidned; 
(that  is  to  say,) 

ProviBofor  7.  PbOVIDED  ALWAYS,    AND   IT   IS   HEREBY   DECLARED    AND 

redamptioii.  AGREED  by  and  between  the  said  parties  hereto,  that  if  the  aaid 
(mortgagor),  his  executors,  administrators  or  assigns,  shall,  on 
the  day  of  next,  pay  or  cause  to  be  paid  unto  the  said 

{mortgagee),  his  executors,  administrators  or  assigns,  the  sum  of 
1,500/.  sterling,  together  with  interest  for  the  same,  at  the  rate  of 
51,  for  every  lOOZ.  by  the  year,  without  deduction,  then  and  in 
such  case  this  present  demise,  and  every  clause  and  covenant 
herein  contained,  shall  cease,  determine  and  be  void. 

Power  of  sal€.        8.  PROVIDED  ALWAYS,  that  in  casc  the  asid  (mortgagor),  his 
executors,    administrators    or    assigns,    shall    make    default  in 
,      payment  of  the  said  sum  of  £  and  interest  at  the  time 

hereinbefore  appointed  for  payment  thereof,  or  in  payment  and 
performance  of  the  rents  and  covenants  reserved  and  contained 
in  the  said  hereinbefore  recited  indenture  of  lease,  on  the  tenant^s 
or  lessee's  part  to  be  observed  and  performed,  then  or  in  either 
of  such  cases  it  shall  be  lawful  for  the  said  (mortgagee),  his 
executors,  administrators  or  assigns,  &c.  [Continue  power  of 
sale,  and  authority  to  give  receipts ;  ut  ante,  Section  IL,  No.  IL, 
clause  7,  p.  46;  and  then  insert  declaration  of  trust  of 
purchase-moneys  as  follows:']  And  it  IS  hereby  declared, 
that  in  case  any  such  sale  as  aforesaid  shall  take  place  the  said 
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{wrtyagee\  his  execntors,  administrators  or  assigns,  shall  stand       No  i. 
pofisessed  of  the  purchase  moneys,  upon  trust  in  the  first  place  to    Mortgage  by 
iefnj  all  expenses  incurred  by  the  said  (mortgagee),  his  executors,  ^^Iwse  with ' 
administrators   or  assigns,  in  or  about  such  sale  or  sales,   or  vtuai  Covenants. 
otherwise  in  relation  thereto,  or  in  preserving  the  said  hereby  Declaration  of 
demised  premises  from  forfeiture,  by  paying  the  rents  or  per-  parchasft- 
fonning    the    covenants    reserved    and    contained    in    the    said  ™*°*^y* 
hereinbefore  recited  indenture  of  lease,  on  the  tenant  or  lessee's 
part  to  be  paid  and  performed,  or  in  effecting  or  keeping  up  any 
policy  or  policies  of  Insurance   of  the    said  demised    premises 
against  any  damage  by  fire,  together  with  interest  for  the  same 
at  the  rate  of  5L  for  every  100/.  by  the  year,   from  the  time 
at  which   such   expenditure   shall  be  so  made  as   aforesaid,  {b) 
Secondly^    to  retain  the  said  principal  sum  of   £  and 

interest,  or  so  much  thereof  as  shall  then  remain  upon  this 
mortgage  security.  And  Thirdly,  to  pay  over  the  surplus 
moneys  (if  any)  unto  the  said  {mortgagee),  his  executors, 
administrators  or  assigns.  [Add  foreclosure  clause;  ut  ante. 
Section  IL,  No.  L,  clause  9,  p.  37 ;  Insert  also  covenant  for 
papnent  of  principal  and  interest,  and  also  to  -pay  the  interest 
^/-yearly;  ut  ante,  Section  IL,  No.  I.,  clauses  10  and  11,  pp. 
37, 38.]  (r) 


(6)  It  was  fonnerlj  necessary  to  limit  the  sum  secured  to  some  specified  Practical 
•aoDnt,  otherwise  the  hif<hest  rate  of  stamp  duty,  viz.,  25/.  for  sums  of  obserratians. 
nalimited  amount,  would  have  been  required  (Halse  v.  Peters,  B.  &  Ad.  807 ; 
Soo^/  T.  AUsop,  2  PrL  20;  Williams  v.  Rawlinson,  3  Bin^.  11);  but  now, 
naderthe  recent  Stamp  Act,  13  &  14  Vict.  c.  97>  schedule  (Mortgage),  if  the 
total  amount  of  the  money  to  be  secured  shall  be  uncertain  and  without  limit, 
tbea  the  same  shall  be  available  as  a  security  for  such  an  amount  of  money,  as 
tbe  ad  tfolorem  stamp  impressed  upon  the  deed  will  be  sufficient  to  cover: 
(Hughes  Stamp  Act^  p.  86.) 

(c)  If  a  power  to  distrain  for  the  interest  is  to  be  conferred  on  the  mortgagee, 
■sert  as  follows : — 

A.  And  in  case  the  interest  hereby  reserved,  or  any  part  of^°^"^®' 

V  .  */  ^    ^  ^     r  mortgagee  to 

the  same,  snail  be  in  arrear  for  the  space  of  fourteen  days  next  distrain  for 
tfter  any  of  the  days  hereinbefore  appointed  for  the  payment 
tbereofy  it  shall  be  lawful  for  the  said  (mortgagee)  his  executors, 
administrators    and  assigns,  to  enter  into  and    upon  the  said 
messuage  or  tenement  and  premises  hereby  demised,  and  then 

VOL.  IL  M  • 


arrear. 


162 


CONCISE   PRECEDENTS  IN 


No.  I. 

Mortgagthy 
fomf  of  Uttdir- 

Leate,  with 
tuucUCovenanti. 

Covenants  from 
mortgmgor  that 
lease  is  a  good 
and  subsisting 
lease. 

That  mortgagor 
is  possessed  (J 
the  term. 


That  he  will 
]>a7  rents  and 
perform 
covenants. 


9.  And  also^  that  the  s^d  hereinbefore  recited  indenture  of 
lease  of  the  24th  day  of  June^  1798,  is  a  good^  valid  and  sub- 
sisting lease,  and  that  the  said  term  thereby  expressed  to  be 
granted  is  still  in  force  for  all  the  unexpired  residue  of  the  said 
term  of  ninety-nine  years. 

10.  And  also,  that  the  said  {mortgagor)  is  rightfully  possessed 
of  the  said  messuage  or  tenement,  farm  lands  and  premises,  for 
all  the  unexpired  residue  of  the  said  term  of  ninety-nine  years, 
subject  to  the  rents  and  covenants  reserved  and  contained  in  the 
said  hereinbefore  recited  indenture  of  lease,  on  the  tenant  or 
lessee's  part  to  be  paid  and  performed. 

11.  And  also,  that  the  said  {mortgagor)^  his  executors,  ad- 
ministrators or  assigns,  will  from  time  to  time,  and  at  all  times 
during  the  continuance  of  this  mortgage  security,  well  and  truly 
pay  and  perform  such  rents  and  covenants  accordingly;  And 
ALSO  shall  and  will  from  time  to  time  and  at  all  times  keep  the 
said  {mortgagee)^  his  executors,  administrators  and  assigns,  harm- 
less and  indemnified  therefrom. 


That  he  has 
good  right  to 
demise. 


For  quiet 
enjoyment. 


12.  And  also,  that  the  said  {mortgagor)  now  hath  good 
right  to  demise  the  said  messuage  or  tenement,  farm  lands  and 
premises,  {d)  with  their  appurtenances,  unto  the  said  {mortgagee)^ 
his  executors,  administrators  or  assigns,  in  manner  aforesaid. 

13.  And  further,  that  the  same  premises  shall  be  held  and 


and  there  to  distrain  for  such  interest  so  in  arrear  as  aforesaid, 
and  impound  and  dispose  of  the  distress  and  distresses  so  taken, 
or  otherwise  to  act  therein  according  to  due  course  of  law,  as  in 
cases  of  distress  taken  for  nonpayment  of  rent  reserved  upon 
common  demise  or  lease.  * 

*  See  observations  upon  this  subject  in  notes  to  Section  I.,  ante,  p.  7* 


((Q  If  a  policy  of  insorance  is  assigned,  add  here — 


**  policy  of  assurance/ 
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enjoyed  accordingly,  without  let,  eviction,  ejection,  or  disturbance       No.  i. 
of  or  hj  the  said  {mortgagor),  or  any  other  person  or  persons    Morigageby 
whomsoever,  and  that  free  from  all  incumbrances  whatsoever.  ^l^J^^' 

vtual  Covenants. 

14,  And  moreoyeb,  that  the  said  (mortgagor)^  and  all  persons  por  further 
rightfully  claiming   any   estate    or   interest,  legal  or  equitable,  ■"'^'^•o*'*' 
in  the  said   messuage   or   tenement,  farm  lands  and   premises, 

shall  and  will  from  time  to  time  and  at  all  times  during  the 
continuance  of  this  mortgage  security,  at  the  request  of  the  said 
{mortgagee),  his  executors,  administrators  or  assigns,  but  at  the 
costs  of  the  said  (mortgagor),  his  executors,  administrators  or 
assigiis,  enter  into  and  execute  all  such  further  assurances  for 
the  better  or  more  satisfactorily  assuring  or  confirming  the  said 
messuage  or  tenement,  farm  lands  and  premises,  unto  the  said 
{nortgagee),  his  executors,  administrators  or  assigns,  for  all  the  then 
r^dne  of  the  said  term  of  ninety-nine  years,  excepting  the  last 
day  thereof,  according  to  the  true  intent  and  meaning  of  these 
presents,  as  the  said  (mortgagee),  his  executors,  administrators  or 
assigns,  or  his  or  their  counsel  in  the  law,  shall  require. 

15.  And  ALSO,  that  the  said  (mortgagor),his  executors,  adminis-  Toinsare 
trators,  or  assigns,  will  at  all  times  during  the  continuance  of  this  ^X«?  ^*"*^ 
flecurity  keep   all  buildings  upon  the  said  mortgaged  premises 

insured  against  damage  by  fire  in  some  respectable  insurance  office 
u  England  in  the  sum  of  £  ,  or  upwards ;  And  also^  that 

in  de&ult  thereof  it  shall  be  lawful  for  the  siud  (mortgagee)^  his 
executors,  administrators  or  assigns,  to  effect  such  insurance  or 
mninincesy  in  his  or  their  own  name  or  names,  and  to  pay  the 
premiums  thereupon,  and  to  add  the  same  to  the  principal  moneys 
hereby  secured,  which  shall  carry  interest  at  the  rate  of  5/,  for 
6very  lOOiL  by  the  year,  from  the  time  at  which  such  payments 
be  so  respectively  made  as  aforesaid,  and  be  to  all  intents  and 
purposes  a  further  charge  upon  the  said  mortgaged  premises. 
[Add  covejumts  from  mortgagee  not  to  exercise  power  of  sale  uitkout 
gioing  mortgagee  due  notice,  and  that  mortgagor  shall  enjoy  until 
drfauU;  ut  ante.  Section  II.,  No.  II.,  clauses  13  and  14,  p.  49.] 

IH  WITNESS,  &C 

M   2 
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MORTGAGE  OF  LEASEHOLD  TENEMENTS  BY  WAY  OF  ASSIGN- 
MENT. VARIATION  WHERE  THE  LEASE  IS  RENEWABLE. 
ALSO,  WHERE  A  POLICY  OF  ASSURANCE  UPON  ONE  OF  THK 
LIVES  WHEREON  THE  SAID  LEASE  IS  DETERMINABLE  IS 
ASSIGNED  BY  WAY  OF  COLLATEEAL  SECURITY. 


1.  PMtiM. 

a.  Betntal  of  ■gnemcnt  for  loan. 
3.  TeiUtam. 


6.  Proriao  for  redemption. 

6.  Coyenuit    ttma  mor^aKor  tbnt 

,       lease  is  t  TSlid  and  aubaiating 


8.  That  mortgagor  bu  good  right  to 

MBigD. 

9.  For  quiet  enjojtnent  and  freedom 


tijoTtnen 
umDrani 


a  moumbrancea. 


10.  Forfiirther 


Ad£iumal  md  tahttUaled  Cbmtit. 

A.  Recital  of  agreement  to  adTance 

moncf  on  policf  of  antuaiKe. 

B.  Aaaigument  of  policj  of  • 

C.  Habendnin  :  policy  of  a 

D.  Declaration  that  mortgagee  m^ 

effect  renewala,  and  charge  tk 
expenaea  on  mortgaged  premiaet. 

E.  Covenant  from  mortgagor  to  ke^ 

up  policy  of  aasurance. 

F.  Power  for    mortgagee    to    renew 

policy  in    caae  irf  mortgagor'a 
fault. 


1.  THIS  INDENTURE,  made  the        day  of        A.D.  18    , 
Between  {mortgagor),  of,  &&,  of  the  one  part,  and  (mortgogee), 

of,  &c.,  of  tlie  other  part.     [Eecite  lease  fo  mortgayor ;  Vol,  I., 
Part  IL,  Section  II.,  No.  I.,  clause  2,  p.  243.]  {a) 


(a)  If  the  lease  is  reueirablo,  insert  a  teetUi  to  that  effect,  a 
Vid.  l.,iu>teA.,p.  343. 
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2.  And  WHBBSAa  the  eaid  (mortgagor)  has  reqaeated  the  said  No.  il 
{mr^agee)  to  lend  him  the  8uai  of  iSOL  on  the  aecnrity  of  the  Mortgage 
mA  leasehold  tenements  and  premises,  (6)  which  the  said  {mortgagee)  "^^^^ 

iu  MTeed  to  da  TmaamU  by 

I  AuigimiaU. 

3.  Now  THIS  Indbntube  withesbeth,  that  in  consideration  r^^J^ 
of  the  sum  of  480i  sterling,  this  day  pwd  by  the  said  {mortgagee)  *f.™aixmhr 
» the  sud  (mortgagor),  the  receipt  of  which  the  said  (mortgagor) 

knhj  acknowledges,  and  therefrom  doth  release  the  said  (mort- 
gagee), his  heirs,  executors,  administrators,  and  aswgns,  He  the 
aid  (mortgagor)  doth   by  these  presents   assign  unto  the  odd 
{maigagee)   ALL   [Hebe   DE8CBIBB  parcelt.l      Akd   all   rights,  G««™1  "of^'- 
nembera   and  appurtenances  to   the   said    premises    belon^ng :  All  oute 
Ind  all  the  estate,   right,   title   and  interest,   both   l^al  and  itot  ebon, 
i^nitable,   of  him  the  said  (mortgagor)  tber^ ;   tt^ether  with 
ibe  said  hereinbefore  recited  indenture  of  lease,  and   all  other 
ilociimenta  relating  to  the  title  of  the  said  tenements  and  premises  ' 
in  the  poBseeeion  of  the  said  (mortgagor),  or  which  he  can  obtain 
nthont  aoit.  (e) 


(h)  If  K  policy  of  ■HQimoce  ia  to  b«  assigned  bj  wsj  of  additional  secnritj, 

lid  hew — 

A.  "  And  an  aseignment  of  a  pdicy  of  assurance  which  the  sud  lUciui  of 
{nertgagor)  has  effected  ou  the  life  of  (A.  B.),  one  of  Uie  lives  SJ^^nionM 
•pon  which  the  aaid  lease  ia  determinable."  "  f<>>"'Tc^ 

(c)  If  a  polity  of  iMunnce  is  to  ba  usigned  as  a  collatenl  securitj,  add 
tee— 

B.  "  And  also  all  that  policy  of  assurance  under  the  hands  of  Asaifnmnit  of 
three  of  the  directors  of  the  Law  Pkopeett  and  Life  Assub-  ^olnce. 
iHCE  SociETT,  dated  the  day  of  ,  whereby  the  sum  of 

C  is  expressed  to  be  assured  upon  the  life  of  the  said  (A.  B.), 
ii>  Gonoderation  of  the  annual  premium  of  £  ,  to  be  paid  to 

till  tud  oflSce  on  the  day  of  in  every  year.  And  all  sum 

uid  fiums  of  money  to  become  due  or  recoverable  upon  or  by 
virtue  of  the  said  policy  of  assurance,  with  full  power  for  the  sud 
{•nTtgagee),  biB  executors,  administrators  and  aa^gns,  in  the  name 
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4.  To  HAVE  AND  TO  HOLD  the  said  (short  general  description) 
and  all  and  singular  other  the  premises  hereinbefore  described  and 
hereby  assigned^  with  their  appurtenances,  unto  the  said  (tnort- 
gagee)y  his  executors,  administrators  and  assigns,  for  all  the  readue 
of  the  said  term  of  ninety-nine  years  determinable  (d)  as  aforesfdd; 
and  for  all  other  the  estate,  term  and  interest  of  him  the  sud 
{mortgagor)  therein,  freed  and  absolutely  discharged,  or  otherwise 
and  well  and  sufficiently  indemnified  by  the  sud  {mortgagor)^  his 
heirs,  executors  or  administrators,  of  and  from  the  payment  of  the 
rents  and  obseryance  and  performance  of  the  covenants,  conditions 
and  agreements  reserved  and  contained  in  the  said  hereinbefore 
recited  indenture  of  lease ;  subject  nevertheless  to  the  proviso 
for  redemption,  and  the  powers,  provisoes^  declarations  and  agree- 
ments hereinafter  declared,  {e) 


Pro?i80  for 
redemption. 


5.  Provided  always,  that  if  the  said  {mortgagor)^  his  execu* 
tors,  administrators  or  assigns,  shall  on  the  day  of 

next  pay  unto  the  said  {mortgagee)^  his  executors,  administraton 
or  assigns,  the  sum  of  480/.  sterling,  with  interest  for  the  same 
at  the  rate  of  5^  for  every  100^  by  the  year,  without  dedoo- 


Habeodun: 

poUejof 

ananuDce. 


of,  and  as  the  attorney  or  attorneys  irrevocable  of  him  the  said 
{mortgagor)^  his  executors,  administrators  or  assigns,  or  otherwise, 
to  ask,  demand,  sue  for,  recover  and  receive,  and  to  give  good  and 
sufficient  discharges  for  the  same,  with  power  to  appoint  a  sub- 
stitute, or  all,  any  or  either  of  the  purposes  aforesaid,  and  such 
substitution  and  appointment  at  pleasure  to  revoke." 

((0  If  a  policy  of  assurance  is  assigned,  add — 

C.  ^  And  to  have,  hold,  receive  and  take  the  said  policy 
of  assurance  and  all  and  singular  the  said  hereby  lastly  assigned 
premises  unto  the  said  {mortgagee)^  his  executors,  administrators 
and  assigns  for  his  and  their  own  absolute  use  and  benefit ;  but 
subject  also  to  the  proviso  for  redemption  hereinafter  contained." 

(e)  If  the  lease  is  renewable,  add  here — 


"  and  renewable," 
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tioDy  and  also  all  snch  sums  of  money  not  exceeding  the  limit      ^o.  n. 
ID  amount  hereinafter  mentioned,  as  the  said  {inortgagee\  his     Mortgage 
execators,  administrators  or  assigns,  maj  expend  in  respect  of  the     Leasehold 
nonpajment   of  the  reserved  rents,  or  nonp^erformance  of  the   Tenmeaub^ 
coyenants  contained  in  the  said  recited  lease,  or  in  insuring  any    AmgfmenL 
part  of  the  said  premises  from  damage  by  fire,  together  with  inte- 
rest for  the  same  at  the  rate  aforesaid,  from  the  time  at  which  such 
expenditure  was  made,  then  the  said  (mortffaffee)^  his  executors, 
administrators  or  assigns,  will,  at  the  request  and  costs  of  the  said 
{nnortgoffaf),  his  executors,  administrators  or  assigns,  reasmgn  the 
aaid  tenements  and  premises  unto  the  said  (mortgagor)^  his  execu- 
tOTB,  administrators  or  assigns,  free  from  all  incumbrances  occa- 
aoned  therein  by  the  said  {mortgagee)^  his  executors,  administrators 
or  assigns.     [Insebt  here  fower  of  sale,  indemmiy  to  purchasers, 
aad  trust  far  the  appKeation  of  purchase  moneys,  pursttant  to  instruct 
turns  laid  dawn  in  last  precedent,  clause  8,  p.  160.     And  add 
covenant  from  mortgagor  for  payment  of  principal  and  interest ;  ut 
•nU,  Section  II.,  No.  IL,  clause  9,  p.  37.] 

6.  Also  that  the  said  hereinbefore  recited  indenture  of  lease  is  Covenant  from 
a  good,  valid  and  subsisting  lease  for  the  premises  thereby  demised,  thmt  lease  is 
and  is  still  in  force  for  all  the  unexpired  remdue  of  the  said  term  JJbJiiting  lease. 
of  ninety-nine  years  determinable  (jf)  as  aforesaid. 

7.  Also  that  the  rents  and  covenants  reserved  and  contained  To  pay  rent 
in  the  said  recited  lease  have  been  duly  paid  and  performed  ^^o^^ 


npto  the  day  of  the  date  hereof;  and  fubtheb,  that  the  said 
{inortgagor)  shall  and  will,  from  time  to  time  and  at  all  times 
daring  the  continuance  of  this  mortgage  security,  duly  pay  the 
aaid  rents  and  perform  the  said  covenants  in  such  indenture 
icaerved  and  contained  on  the  tenant  or  lessee's  part  to  be  paid  and 
performed. 

8.  And  also  that  the  said  (mortgagor)  now  hath  in  himself  Tliat  mortgagor 

.  ,  has  good  right 

good  right  to  assign  the  said  tenements  and  premises  unto  the  said  to  assign^ 


(/)  If  the  lease  u  renewable,  add — 
"  and  renewable." 
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{mortgagee)^  his  executors,  administrators  and  assigns,  for  all  the 
unexpired  residue  of  the  said  term  of  ninety-nine  years^  determin- 
able as  aforesaid^  in  manner  aforesaid,  according  to  the  true  intent 
and  meaning  of  these  presents. 

9.  And  further,  that  the  same  premises  shall  be  held  and 
enjoyed  accordingly,  without  any  lawful  let,  suit,  eviction,  ejection, 
molestation  or  denial  of  or  by  the  said  {mortgagor),  or  any  other 
person  or  persons  whomsoever,  And  that  free  from  all  incum- 
brances whatsoever. 


For  farther 
aesQnuice. 


10.  And  moreover  that  the  said  {mortgagor),  and  all  persona 
rightfully  claiming  any  estate  or  interest,  legal  or  equitable,  in  the 
said  tenements  (^)  and  premises,  shall  and  will,  from  time  to  time 
and  at  all  times  during  the  continuance  of  this  mortgage  security, 
at  the  request  of  the  said  {mortgagee),  his  executors,  administrators 
or  assigns,  but  at  the  costs  of  the  said  {mortgagor),  his  executors, 
administrators  or  assigns,  enter  into,  execute  and  perfect  all  such 
further  acts,  assignments  or  other  assurances  for  the  more  per- 
fectly or  satisfactorily  assigning,  assuring  and  confirming  the  said 
tenements  and  premises,  with  their  appurtenances,  unto  the  said 
{mortgagee),  his  executors,  administrators  and  assigns,  for  all  the 
then  residue  of  the  said  term  of  ninety-nine  years  determinable  (A) 
as  aforesiud,  according  to  the  txue  intent  and  meaning  of  these 
presents,  as  the  said  {mortgagee),  his  executors^  administrators  or 
assigns,  or  his  or  their  counsel  in  the  law,  shall  require,  (t) 

In  witness,  &c 


(g)  If  a  policy  of  assurance  is  assigned,  insert  here — 


ti 


a  policy  of  assurance." 


(A)  If  the  lease  is  renewable,  add — 

and  renewable." 

(0  If  the  lease  is  renewable,  insert  the  following  clause : — 

Declaration  that       J),    u  ProVIDED  ALWAYS,  AND   IT  IS  HEREBY  DECLARED  AND 

mortgagee  may 

effect  renewals,  AGREED^  that  in  casc  the  Said  hereinbefore  recited  indenture  of 
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lease  of  the  said  hereby  assigned  premises  shall  become  renewable     Mortgage 
daiiDg  the  continuance  of  this  mortgage  security,  it  shall  be  lawful     Leasehold 
for  the  said  {mortgagee)^  his  executors,  administrators  or  assigns,   Tenemenuhf 
to  effect  such  renewal,  and  to  pay  the  fines,  fees  and  other  expenses   AmgrmmL 
incidental  thereto,  and  to  insert  such  fresh  lives  as  he  or  they  shall  ^nd  chaise  the 
think  fit,  so  and  in  such  manner  as  that  the  full  number  of  three  ^^t^ed^ 
lives  may  be  constantly  kept  upon  the  said  premises ;  And  that  premuo. 
the  said  (mortgagor),  his  executors,  administrators  or  assigns,  "will, 
on  demand,  pay  unto  the  said  (mortgagee^  his  executors,  adminis- 
trators or  assigns,  all  such  sums  of  money,  not  exceeding  the  limit 
in  aaiount   hereinafter  mentioned,  as  the  said  {mortgagee),  his 
executors,  administrators  or  assigns,  shall  expend  in  respect  of  such 
renewals.     Akd  all  such  sums  of  money  shall,  until  repayment, 
be  in  the  nature  of  a  further  charge  on  the  said  mortgaged  pire- 
mises,  and  shall  carry  interest  at  the  rate  aforesaid  from  the  time 
of  such  expenditure.     And  it  is  hereby  declared  that  the  same 
iDortgaged  premises  shall  not  be  redeemed  or  redeemable,  either 
at  law  or  in  equity^  until  the  whole  of  such  sums  of  money  so 
expended  and  charged  upon  the  said  premises,  and  interest  as 
aforesjud  shall  be  fully  paid  ofif  and  satisfied.    Pbovided  never- 
theless, that  the  total  amount  of  principal  moneys  to  be  secured 
bj  these  presents  shall  not  exceed  the  sum  of  £  ."  {k) 

H)  U  a  policy  of  asaurance  la  aaaigned,  add  here — 

E.  '*  And  also  that  the  said  (mortgagor),  his  executors,  admi-  CoTenant  from 

•  •  •  •  •  mortgagor  to 

nutrators  or  assigns  will  from  time  to  time  pay  the  annual  pre-  keep  up  poiky 
BuuDs  hereafter  to  become  due  in  respect  of  the  said  policy  of    ■■■'*™°*** 
aflsurance  in  such  manner  as  that  the  life  of  the  said  {A.  B.)  may 
be  effectually  kept  assured  in  the  sum  of  £  ,  at  least  during 

the  continuance  of  their  mortgage  security,  and  will,  immediately 
npoD  renewing  such  policy,  deliver  over  the  proper  receipts  and 
Touchers  for  such  premiums,  unto  the  said  (mortgagee),  his  execu- 
ton,  administrators  and  assigns.'' 

F.  **  And  in  case  the  said  (mortgagor)^  his  executors,  adminis*  Power  for 
trators  or  assigns  shall  fail  to  renew  such  policy,  or  to  deliver  over  "new^j^Ucy 
the  receipts  for  the  said  premiums  as  aforesaid,  it  shall  be  lawful,  mortea^ 
but  not  imperative,  for  the  said  (mortgagee),  his  executors,  adminis-  default. 
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ofRm^Mt  ^^^^^  0^  assigns  to  renew  the  said  policy^  or  to  effect  an  assurance 
Leaadtold     on  the  Kfe  of  the  said  (A.  B.)  in  the  said  sum  of  £  ,  either  in 

Tenements  by  ^  ' 

way  of      the  said  Law  Peopeety  and  Life  Assueance  Society,  or  with 

sach  other  assurance  company  as  the  said  (mortgagee)^  his  execntors, 

administrators  or  assigns  may  in  his  or  their  discretion  think  proper; 
And  all  such  sums  of  money  as  the  said  {mortgagee)^  his  executors, 
administrators  or  assigns,  shall  so  expend,  shall  beaforther  charge 
on  the  said  hereby  demised  premises,  and  shall  carry  interest  at 
the  rate  aforesaid.  (/)  And  all  sums  of  money  to  be  receiyed  or 
become  payable  upon  or  by  yirtue  of  the  said  policy  of  assurance, 
shall  be  received  by  the  said  {mortgagee),  his  executors,  adminis- 
trators and  assigns,  and  be  by  him  or  them  applied  in  payment  of 
the  said  principal  sum  of  £  and  interest,  or  so  much  thereof 

as  shall  be  then  due,  and  all  such  sums  of  money  as  shall  have 
been  expended  in  keeping  on  foot  or  effecting  such  policy  or 
policies  as  aforesaid,  with  interest  for  the  same  as  aforesaid, 
and  shall  pay  over  the  surplus  moneys  (if  any)  unto  the  said 
{mortgagor),  his  executors,  administrators  or  assigns.  [Add 
COVENANT  to  insure  against  damage  by  fire{\ui  ante.  Section  IL, 
No.  IL,  clause  B.  in  note,  p.  48  ;  and  then  add  covenantt 
from  mortgagee  not  to  exercise  potoer  of  sale  without  giving  mortgagee 
due  notice;  and  that  mortgagor  shall  ergog  until  default;  ui  ilk, 
clauses  13  and  14,  p.  49.] 
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No.  III. 


MORTGAGE  BY  WAY  OF  UNDER-LEASE  FOR  THE  RESIDUE  OF 
A  TERM  OF  NINETY-NINE  YEARS  (EXCEPTING  THE  LAST 
DAY  OF  THE  TERM);  AND  ASSIGNMENT  OF  A  POLICY  OF 
ASSURANCE  IN  THE  LAW  PROPERTY  AND  UFE  ASSURANCE 
SOCIETY  {ai  BY  WAY  OF  COLLATERAL  SECURITY. 


1.  Pvties. 

1  Recital  of  oriji^nal  lease. 

3.  Of  Mmgnment  to  mortgagor. 

i-  Of  agreement  for  loan. 

&.  list  mortgagor  has  eflpiected  an 
assnrance  in  the  Law  Property 
and  life  ABaorance  Society, 


6.  Testatum,  by  which  mortgagor  de- 

mises the  leasehold  property. 

7.  Habendum  to   mortgagee  for  the 

residue  of  term  excepting  the 
last  day. 

8.  Further  testatum,  mortgagor  assigns 

policy  of  assurance, 

9*  Habendum ;  policy  of  assurance. 


1.  THIS  INDENTURE,  made  the     day  of      **A.D.,  185    ,  Parties. 
Between  {mortgagor)^  of,  &^y  of  the  one  part,  and  {mortgagee)^ 
of«  &C.,  of  the  other  part. 


(a)  The  fiMsilities  that  wiU  be  afforded  by  the  Law  Property  and  Life  Practical 
Absvrak CB  Society  for  the  sale  and  mortgage  of  leaseholds,  copyholds,  life-  obBenrations. 
^ds,  and  other  properties  held  on  terminable  oi. contingent  interests,  are  so 
obvioos  to  the  solicitor  and  the  conreyancer,  that  it  cannot  be  doubted  that  they 
^  be  esrtensiYeiy  employed ;  indeed,  it  is  not  probable  that  henceforth  any 
><^Gitor  will  permit  a  mortgagee  to  advance  money  upon  a  leasehold  or  copyhold 
*ithoafc  having  its  value  absolutely  secured  to  him  by  a  policy  in  this  office.  In 
^  case  of  trustees  who  are  bound  to  require  the  heet  eecuritp  that  can  be 
<^^>^ed,  it  is  possible  that  the  courts  would  hold  it  to  be  a  neglect  of  duty  if, 
^»mg  so  ready  a  means  of  commanding  an  aheokUe  security,  they  should 
}^naoe  their  trust  moneys  upon  any  estate  less  than  freehold  wiuiout  requiring 
it  to  be  assured  with  this  society  for  at  least  the  sum  advanced  upon  it.    The 
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No.  III.  2.  "Whereas,  by  indenture  dated  the  day  of  ,  made 

Mortgage  by  between  the  (lessar)^  of  the  one  part,  and  (lessee),  of  the  other  part, 

twy  of  Under' 

le€ue  for 

of  a  Policy,    P^'^  ^^  ^he  society  maj,  perhaps,  be  best  explained  by  an  extract  firom  the 
^.      '    prospectus : — 

*'  Assuranee  qf  Leaseholds. — At  present  the  purchaser  of  a  leasehold  loses 

Becital  of  both  his  purchase-money  and  his  house  or  estate  at  the  expiration  of  his  lease. 

origiiud  lease.     In  the  market  it  is  slow  of  sale,  and  always  commands  less  than  its  real  valae» 

and  it  is  very  difficult  to  procure  a  mortgaf^e  upon  it ;  so,  persons  who  take 

property  on  repairing  leases  seldom  provide   a  fund  for  the  repurs  required 

during  the  term  or  on  quitting,  and  are  often  involyed  in  ruin  by  the  demand. 

*'The  Law  Propbrty  and  Lifb  Asburancb  Society  is  designed  to 
provide  a  remedy  for  this.  On  payment  of  a  small  annual  premium,  the 
society  will  secure  to  the  leaseholder  the  repayment  of  his  capital  at  the  expiration 
of  his  lease,  or  the  sum  required  for  repairs.  Combined  with  such  a  policy  of 
insurance,  a  leasehold  will  be  as  marketable  and  as  mortgageable  as  any  nreehold, 
or  even  more  so,  for  its  value  will  be  certain  under  any  circumstsmces.  To 
illustrate  the  working  of  this,  it  may  be  stated  that,  to  assure  the  repayment  of 
a  purchase-money  of  1,000/.  at  the  expiration  of  a  lease  of  ninety-nine  yean, 
the  annual  premium  to  be  paid  will  be  only  1/.  \Zs.  4d,  ' 

"  Leaseholders  for  short  terms,  or  repairing  leases,  may  by  an  annual  payment, 
procure  the  money  required  for  painting  and  repairs  during  the  term,  and  at  its 
close. 

*'  Notice. — All  assurances  of  leaseholds,  copyholds,  and  for  fixed  termSf 
contain  an  express  condition,  that  if  the  holder  of  the  policy  shouldf  be  desiroos 
of  discontinumg  his  assurance  at  any  time  after  the  expiration  of  five  ^ears  from 
the  date  of  the  policnr,  he  shall  be  at  liberty  to  do  so  on  giving  notice  to  the 
society,  and  shall  then  be  entitled  to  receive  back  nine-tenths  qf  the  total 
amount  of  the  premiums  that  have  been  paid  upon  the  policy* 

'*  Assurance  of  Copyholds. — Copyholders  are  frequently  seriously  embamssed 
by  the  payment  of  fines,  heriots,  and  admissions  on  deatns  and  renewals.  Tbo 
Law  Property  and  Life  Assurance  Society  will  insure  the  sums  neoessaiy 
to  meet  these. 

"  Assurance  of  Lifeholds. — All  property  held  on  lives  it  will  assure  in  like 
manner,  so  that  on  the  dropping  of  the  life,  the  sum  required  for  renewal,  or  the 
value  of  the  property  lost,  will  be  paid  to  the  assurer. 

"  Assurance  against  any  Contingency* — Plroper^  or  life  may  be  assured  against 
any  other  contingency  capable  of  being  estimated,  for  the  security  of  individuals 
and  familes.       i 

"  The  Assurance  of  Jitles.'^lt  is  estimated  that  there  are  several  millions' 
worth  of  property  in  the  United  Kingdom  unmarketable  by  reason  of  some 
techniod  aefects  in  title,  and  which  yet  have  good  holding  titles.  These  may  all 
be  made  marketable  and  more  valuable  than  other  properties,  by  means  of  an 
assurance  of  title,  which  may  be  effected  with  great  benefit  to  the  community, 
and  with  large  profit  to  the  society,  which  will  immediately  assure  against  spedjie 
defects." 

The  assurance  of  title  is  even  of  more  utility  than  the  assurance  of  vahe. 
Whenever  there  is  a  defect  in  title,  an  assurance  should  be  required.  It  is  stated 
not  to  be  the  intention  of  the  directors  to  do  more  at  first  than  to  assure  against 
specific  defects  in  title,  but  it  is  to  be  hoped  that  they  will  speedily  be  able  to  see 
tneir  way  clearly  to  the  adoption  of  the  whole  of  their  great  scheme,  and  grant 
assurances  of  title  generally.  They  will  be  conferring  a  vast  boon  upon  the 
community,  and,  we  are  satisfied,  with  great  profits  and  advantages  to  the  office^ 
for  in  practice,  out  of  a  thousand  tides  that  are  unmarketable,  there  are  probaUy 
not  two  that  are  positively  bad,  that  is  to  say,  which  the  holder  oould  not  retain 
against  anv  claimant.  The  total  number  of  tities  actually  brought  before  the 
courts  with  a  view  to  the  recovery  of  the  property  itself  from  a  bond  fide  pur« 
chaser  is  said  not  to  average  three  in  a  year,  and  of  these  only  about  one-fifth 
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the 


messuage  or  dwelling-house,  garden  and  premises  hereinafter 
cribed  were,  in  consideration  of  the  surrender  of  a  former  lease 


No.  m. 


described  were,  in  consideration  of  the  surrender  of  a  former  lease    MoHgage  by 

way  of  Under' 
— ■ Uate  fir 

iR  soooessfnl.    But  while  properties  actually  lost  by  reason  of  bad  title  are  so  ^^  A^mment 
fiev,  time  are  thousands  of  estates  every  year  rendered  unmarketable  and  un-     of  ^  PoUt^y 
mortgageable  by  reason  of  defects  in  title,  and  all  these  may  be  made  as  good  ^. 

ai  tfae  1^  titles  for  the  purpose  of  sale  and  mortgage,  or  even  better,  by  the        

ample  prooeas  of  an  assurance  with  this  society.  ^  The  tables  of  premiums  to  be 
jHui  for  assuring  leaseholds  and  properties  in  which  payments  are  to  be  made  at 
Bed  periods,  may,  perhaps,  be  conveniently  introduced  here. 
AssuBANCBOP  P&OPERTY. — Leaseholds  tmd  Copyholds.  Table  of  Annual 
PuvnTMB  to  be  paid  to  the  Law  Propbrty  ANn  Lifb  Asbubancb 
Society,  30,  Essex-street,  Strand,  to  secure  100/.  absolutely  at  the  end  of  any 
gifen  number  of  years,  for  the  conversion  of  leaseholds  and  other  terminable 
intensts  in  real  or  personal  property  into  the  value  of  freehold,  for  the  purposes 
4rf  Bile  or  mortgage.  It  snould  be  added  that  a  most  important  and  aovan* 
t^eoos  feature  of  this  plan  is  a  condition  inserted  in  the  policy  that  if  at  any 
tisB  after  payment  of  five  annual  premiums,  the  holder  should  be  desirous  of 
ifiieontinuing  the  assurance,  he  will  be  entitled  to  receive  hack  nine-tenths 
of  the  total  amount  of  premiums  paid ;  so  that  all  possibility  of  risk  or 
ioeoavenience  is  thus  avoided. 
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No.  iif.      of  the  said  premiees^  and  for  the  valuable  consideration  therein 

Mortgage  hy   mentioned  demised  by  the  said  (lessor)  to  the  said  (lessee)  from 

^'^leaL^folr'  thenceforth  for  the  term  of  ninety-nine  years,  if  the  8aid(2eMee) 

resuiwso/term;  f  Christian  name\  his  wife,  and  (A.  B,)  their  son,  or  either  of  them 

atio  Assignment 

of  a  PoUcg,    shonld  SO  long  live  (and  all  of  whom  are  still  living),  at  the  yearly 
L       rent  of  5^  payable  quarterly  as  therein  mentioned. 


Of  assignment 
to  mortgagor. 


3.  And  whereas  by  indenture,  dated  the  day  of 

made  between  the  said  (lessee),  of  the  one  part,  and  the 
(mortgagor),  of  the  other  part,  the  said  (lessee),  for  the  valuable 
considerations  therein  mentioned,  assigned  the  said  messuage  or 
dwelling-house  and  premises  unto  the  said  (mortgagor),  his  ezecu- 
tors,  administrators  and  assigns,  for  all  the  then  unexpired  residue 
of  the  said  term  of  ninety-nine  years,  determinable  and  subject  va 
aforesaid. 


Of  agreement  4.  And  WHEREAS  the  said  (mortgagee),  upon  the  application 
and  at  the  request  of  the  said  (mortgagor),  has  agreed  to  advance 
him  the  sum  of  £  ,  on  the  security  of  the  said  leasehold 

premises  in  manner  hereinafter  appearing. 

That  mortgagor  5.  And  WHEREAS  upou  the  treaty  for  the  s£ud  loan  it  wa» 
assurance  in  tla  agreed  that  the  said  (mortgagor)  should  effect  an  insurance  of  the 
anr^fe^^^    Said  messuage  or  dwelling-house,  garden  and  premises  in  the  Law 

Assurance  PROPERTY  AND  LiPE  ASSURANCE    SOCIETY,   for  the   DUrpoSC  of 

Society.  .  •       .  - 

assuring  the  payment  of  the  sum  of  £>  on  the  expiration  of 

the  said  term  in  the  premises,  which  hath  been  accordingly  done. 


Testatum  by 

which 

mortgagor 

demises  the 

leasehold 

property. 


6.  Now  THIS  Indenture  witnessbth,  that  in  consideration 
of  the  sum  of  £  sterling,  paid  by  the  said  (mortgagee)  to  the 

said  (mortgagor),  on  the  execution  hereof,  the  receipt  of  which  the 
said  (mortgagee)  hereby  acknowledges,  and  therefrom  doth  release 
and  for  ever  discharge  the  said  (mortgagee),  his  heirs,  exectttori 
administrators  and  assigns,  he  the  said  (mortgagor),  doth  by  these 
presents  grant  and  demise  unto  the  said  (mortgagee),  his  execu- 
tors, administrators  and  assigns,  all,  &c.  [Describe  parcels, 
with  the  same  general  words  as  are  inserted  in  the  lease ;]  And  aD 
rights,  members  and  appurtenances  to  the  said  premises  belonging 
or  appertaining;  Together  with  the  said  two  hereinbefore  in  part 
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ledted  indentares  of  lease  and  aasignment,  and  also  other  deeds^      No.  iif. 
papers  and  writings  relating  to  the  title  of  the  same  premises,  in    Mortgage  by 
the  costody  of  the  said  {mortgagee)y  or  which  he  can  procare  "X«w^r^ 
without  suit.  *•«»*«»  </*»^' 

and  Auignmient 
<^a  PoUetft 

7.  To  HAVE  AND  TO  HOLD,  the  Said  messuage  or  dwelling-         ^ 
house,  garden,  and  all  and  singular  other  the  premises  hereinbefore  HAbendnm  to 

^o  '  .  .  mortgagee  for 

described  and  hereby  demised,  with  their  appurtenances^  unto  the  the  reeidne  of 
aid  (mortgagee)^  his  execntors,  administrators  and  assigns^  irom  th™wt^aj.^^ 
henceforth  for  all  the  unexpired  residue  of  the  said  term  of  ninety* 
nine  years,  determinable  as  aforesaid^  except  the  last  day  thereof; 
SUBJECT  NETEBTHELE88  to  the  proviso  for  redemption,  and 
the  powers,  proTisoes,  declarations  and  agreements  'hereinafter 
contained. 

8.  And    THIS   InDENTUBE    also    WITNESSETH    that,  for    the  Farther 

considerations    aforesaid,   the    said  {mortgagor)  doth  by   these  mortgagor 
piesents    assign   unto  the   said  (mortgagee),    his  executors,   ad-  ■")g°«  J^« 
ministrators  and  assigns^  All  that  deed  poll  or  instrument  in  aBsuranoe. 
writing  purporting  to  be  and  being  a  policy  of  assurance  of  and  in 
the  Law  Pbopebtt  and  Life  Assubance  Society,  under 
the  common  seal  and  hands  of  two  of  the  directors  of  the  said 
society,  whereby  the  payment  of  the  sum  of  £  sterling 

is  assured  to  be  paid  to  the  said  {mortgagor),  his  executors, 
administrators  or  assigns,  on  the  expiration  of  the  said  term, 
in  consideration  of  the  annual  premium  of  £  payable  on 

the  day  of  ,  in  every  year;  Togetheb  with  all  sum 

and  sums  of  money  to  become  due  or  recoverable  upon  or  by 
▼irtne  of  the  said  policy  of  assurance ;  And  all  the  estate,  right, 
title  and  interest,  both  legal  and  equitable,  of  him  the  said 
{fnortgagor)  therein. 

9.  To  HAYS,  hold,  BECEIYE  AND   TAKE   the   Said  deed   poU^  Habendam: 

policy  of  assurance,  and  all  and  singular  other  the  premises  ^*^oe. 
hereby  assigned,  and  all  benefit  and  advantage  to  be  received 
thereon,  or  derived  therefrom,  unto  the  said  {mortgagee),  his 
executors,  administrators  and  assigns,  to  and  for  his  and  their 
own  absolute  use  and  benefit;  with'  full  power  and  authority 
for  him  and  them,  either  in  his  or  their  own  names,  or  in  the 
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No.  III.      name  or  names  of  the  said  (mortgag<ir)^  his  execators  or  adminis- 

Mortgagehy   trators,  or    Otherwise,  to    ask,    demand,  sue  for,   recover   and 

"'*^^  f^     receive,  all  and  every  the  sum  and  sums  of  money  to  become  due 

^uftM  of  term;  qj.  recoverable  upon  or  by  virtue  thereof,  and  to  give  good  and 

of  a  PoUcy,    effectual  releases  and  discharges  for  the  same ;  but  subject  neveb- 

THELESS  to  the  proviso  for  redemption,  and  the  powers,  provisoes, 

declarations  and  agreements  hereinafter  contained.  [Insebt  promo 
for  redemption  ;  power  of  saUy  and  declaration  of  trust  of  purchase' 
moneys,  in  pursuance  of  the  directions;  foreclosure  clause;  covenant 
from  mortgagor  for  payment  of  principal  and  interesty  and  also  to 
pay  interest  half-yearly,  ut  ante,  Section  IL,  No.  L,  clauses  7 
to  11,  inclusive,  pp.  33  to  38;  Then  insert  further  general 
covenants  from  mortgagor^  that  lease  is  valid  and  subsisting*  and  that 
he  is  possessed  of  the  residue  of  term,  ut  ante.  Section  III.,  No.  L, 
clauses  9,  10,  p.  162 ;  ALSO,  that  all  rents  and  covenants  have  been 
duly  performed,  uttb.  No.  IL,  clause  7,  p.  167;  also,  for  quiet 
eryoyment,  freedom  from  incumbrances,  and  for  further  assurance, 
utante.  Section  IL,  No.  I.,  clauses  13  to  15  inclusive,  p.  38;  Am) 
then  insert  covenant  from  mortgagee  to  keep  up  the  policy  of 
assurance,  with  power  for  mortgagee  to  renew  in  default ;  ut  ante, 
Section  III.,  No.  IL,  clause  E.  in  note,  p.  169;  And  also  to  insure 
against  damage  by  fire ;  ut  ante.  Section  II.,  No.  IL,  clause  B.  in 
note,  p.  48 ;  And  lastly,  add  covenants  from  mortgagee  not  to 
exercise  power  of  sale  without  giving  mortgagor  due  notice,  and  that 
mortgagor  shall  enjoy  until  default;  ut  ib.,  clauses  13  and  14,  p.  49.] 

In  witness,  &c. 
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No.  IV. 


MOBTGAGB  BY  A  TENANT  FOR  LIFE  FOR  SECURING  THE 
REPAYMENT  OF  £800  AND  INTEREST  BY  FOUR  YEARLY 
INSTALMENTS;  AND  ASSIGNMENT  OF  A  POLICY  OF  AS- 
SURANCE BY  WAY  OF  COLLATERAL  SECURITY. 


1. 

1  Recital  of  setflement  creating  life- 
estate. 

iThat  mortongor  has  inaured  hia 
life. 

4.  Of  agreement  for  loan. 

5«  Testatum. 

6.  Habendum. 

7.  Further  teatatam,  aaaigning  policy 
of  aaauranoe. 

9<  ProTiao  for  redemption. 


9*  Covenant  from  mortgagor  for  pay- 
ment of  principal  and  interest 

10.  That  he  has  good  right  to  convey 

and  aaaign. 

1 1.  For  quiet  enjoyment,  and  freedom 

from  incumbrances. 

12.  For  further  assurance. 

13.  To  attend  assurance  office. 

14.  Not  to  do  any  act  wheveby  policy 

may  be  vacated. 


1.  THIS  INDENTURE,  made  the      day  of         A.D.,  18    ,  Parties. 


(s)  An  estate  for  liUs  is  considered,  in  the  eye  of  the  lav,  to  be  a  larger  interest  Practical 
w  sa  estate  for  years,  without  any  reference  to  the  length  of  time  the  term  bears  obserratioDs. 
to  the  probable  duration  of  human  existence,  so  that,  in  a  legal  point  of  view,  the 
<>^  of  a  teaant  for  life  in  the  last  stage  of  consumption  is  larger  than  an  estate 
Innited  for  a  term  of  a  thousand  years  or  upwards.  But  men  of  business  take 
i  voj  different  view  of  the  matter,  and  prudently  casting  aside  all  legal  fictions 
ud  ibsorditiea,  merely  consider  what  kind  of  estate  or  interest  will  actually  last 
the  loogest,  and  thus  aiford  them  the  most  substantial  and  permanent  security. 
Ateno  of  years,  therefore,  if  of  any  considerable  length,  is  always  preferable  to 
^  life  estate,  the  latter  of  which,  from  its  very  nature,  must  always  be  uncertain, 
>sd  may  at  any  moment  determine  by  the  death  of  the  tenant  for  life,  so  that  if 
^  leeority  rested  upon  this  alone,  very  few  persons  would  hazard  the  loan  of 
tbeir  money  upon  so  precarioua  a  tenure.  Still,  if  the  property  produces  a  good 
^  certain  rental,  a  mere  life  estate,  with  the  aid  of  a  policy  of  assurance  on  the 
flfe  of  the  tenant  for  life  to  the  amount  of  the  sum  secured,  may  be  rendered 
la  trailable  mortgage  security ;  particularly  if  the  rental  is  sufficient  to  allow  of 
we  iDortgage  being  paid  off  by  instalments,  and  for  which  purpose  the  above 
wiabas  been  prepared. 


▼0L,II. 


N 
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NO|iy.      Between  {mortgagor^  of,  &c,  of  the  one  part,  and  {mortgagtt\ 
Mortgage  by  ot,  &C.,  of  the  Other  part. 

Tenant/or  Life 
for  securing  

sooL  and        2.  Wheseas  bv  indentures  of  leases  and  release,  bearing  date 

IfOtrett;  and  ,  "  i      .    j 

Auignmmt  of  respectively  on  or  about  the         and         days  of         ,  the  mden* 

iiMmNMtf,    ^^^®  of  release  being  made  between  the  sud  {mortgagor)  of  the  fini 

^'         part,  (maiden  name  of  wife)  of  the  second  part,  and  {trustees)  of  th< 

Beoitmi  of         third  part  (being  a  settlement  made  previously  to  and  in  oontempla- 

creating  life      tion  of  a  marriage  then  mtended  between  the  said  {mortgagor)  and 

^  (wife\  which  was  shortly  afterwards  duly  solemnized)^  the  messoagi 

or  tenement,  fields  or  closes  of  lands,  and  premises  hereinaftei 

particularly  described,  were  limited,  after  the  solemnization  of  the 

said  intended  marriage,  To  the  use  of  the  said  {mortgagor)  aoj 

his  asfflgns  during  the  term  of  his  natural  life,  without  impeach* 

ment  of  waste,  with  remainder  To  the  use  of  the  said  {tntUeei^ 

and  their  heirs,  during  the  life  of  the  said  {mortgagor),  upon  tbusTi 

to  preserve  the  contingent  remainder  thereinafter  limited^  witl 

remainder  to  the  first  and  other  sons  of  the  said  intended  marriage 

in  tail  male  general,  with  divers  remainders  over. 

That  mortgagor     3.  ^^d  WHEREAS  the  Said  {mortgagor)  has  efiected  a  policy  d 

has  insored  hia  .,      ,        »  r       J 

life.  assurance  upon  his  life  with  the  Law  Pbopebtt  and  Lm 

Assurance  Society,  in  the  sum  of  800il,  to  be  paid  to  U 
executors,  administrators  or  assigns,  within  three  calendar  month 
next  after  proof  of  his  death,  at  the  yearly  premium  of  £ 

Of  agreement  4.  And  WHEREAS  the  said  {mortgagor)  has  requested  the  sail 
{mortgagee)  to  lend  him  the  sum  of  800Z.  on  the  security  of  hi 
life  estate  in  the  said  messuage  or  tenement,  fields  or  closes  € 
land,  policy  of  assurance  and  premises,  which  the  said  {mortgagor 
has  agreed  to  do  upon  having  the  same  conveyed,  assigned  aiM 
assured  to  him  in  manner  hereinafter  appearing. 

Tertatum.  6.   NoW  THIS  INDENTURE  WITNESSETH,  that  in  pursuance  0 

the  said  agreement,  and  in  consideration  of  the  sum  of  8001 

sterling  paid  by  the  said  {mortgagee)  to  the  said  {mortgagor\  <N 

» 

the  execution  hereof,  the  receipt  of  which  the  said  (mortgagee 
hereby  acknowledges,  and  therefrom  doth  by  these  present 
release,  exonerate,  and  for  ever  discharge  the  said  {mortgagee^  U 
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haoy  execataiB,  adminiBtrators  and  aflsigne;  He  the  said  (mort^      No.  ly. 
fj^or)  Doth  by  these  presents  grant,  release  and  confirm  nnto   Mortgage  by 
the  said  (mortgagee)  and  his  heirs.  All,  &c.  [Dbsoribb  parcels    ^^J^^g^ 
tad  iuert  general  wards);  And  all  the  estate,  right,  title,  and  j^^^f^ 
■terest,  both  legal  and  equitable,  of  him  the  said  (mortgagor)  Amgimaitof 


&  To  HATE  AND  TO  HOLD  the  siud  messoage  or  tenement,  Habendom. 
idds  or  closes  of  land,  and  all  and  singular  other  the  premises 
keraobefore  described,  and  hereby  granted  and  released,  with  their 
^iportenances,  unto  and  to  the  use  of  the  said  (mortgagee)  his 
kin  and  assigns,  during  the  term  of  the  natural  life  of  the  said 
IfftftgagcT^  without  impeachment  of  waste ;  but  subject  neyeb- 
OEBLSSS  to  the  proviso  for  redemption,  and  the  powers,  provisoes, 
ledarations  and  agreements  hereinafter  Hmited,  expressed  and 

7.  And    this    InDENTUBE    also  WITNESSETH,    that    for    the  Further 

ttonderations    aforesaid  the  siud    (mortgagor)  doth    by  these  aBsigniDg  policy 

pttents  assign  unto  the  said  (mortgagee)^  his  executors,  adminis-  <^*"^^'^<»« 

tnttoFB  and  assigns.  All  (descbibe  policy  of  assurance)  and  all  and 

eierj  som  and  sums  of  money    which  shall   or  may  at  any 

tine  bec(»ne  due  or   recoverable  upon  or   by  virtue    thereof.  ^ 

Am  all  the  estate,  right,  title  and  interest,  both  legal  and 

MloUable,  of  him  the  said  (mortgagor)  therein,    [Insebt  habenium 

ui  power  to  receive  and  give  receipts,  as  m  last  precedent,  clause 

»,^175.] 

S<  Pbovided  always,  that  if  the  said  (mortgagor)  or  his  Ptotiso  for 
■■gni,  shall  pay  unto  the  said  (mortgagee),  his  executors,  ^^  ^ 
tfainifltrators  or  asogns,  the  sum  of  800il  sterling,  with  interest 
far  the  aaine  at  the  rate  of  5L  for  every  100/.  by  the  year,  by  the 
Uowiog  instalments:  (that  is  to  say)  the  sum  of  200iL  one-fourth 
^  of  the  ssud  principal  sum  of  800/.,  and  also  the  sum  of  40L, 
Ming  one  year's  interest  for  the  whole  thereof,  at  the  rate  aforesaid, 
ithe  end  of  one  year  now  next  ensuing,  and  the  like  sum  of 
MNL  or  one  other  fourth  part  of  the  said  sum  of  800£  at  the  end 
if  evsh  of  the  succeeding  three  years,  together  with  interest  for 
■di  of  the  said  principal  moneys  as  shall  be  then  due  and  owing  at 

N  2 
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No.  IV. 

Mortgage  6y 

TetHsntfor  Life 

for  securing 

BOOL  and 

Interest  f  and 

AMtynmeiUof 

Policy  of 

AMSuran/oSy 

4^, 


Co?eiuuit  from 
mortgagor  for 
pajment  of 
principal  and 
interest 


lliat  he  baa 
good  right  to 
eonvej. 


For  quiet 
eojoyment  and 
freedom  from 
incnmbrancee. 


the  rate  aforesaid ;  Then  and  in  such  case,  the  siud  {mortgagee), 
his  heirs,  executors,  administrators  or  assigns,  will,  at  the  Request 
and  costs  of  the  said  (mortgagor),  his  executors,  administrators  oi 
assigns,  reconvey  and  reassure  the  said  messuage  or  tenement, 
fields  or  closes  of  land  and  premises,  and  also  reassign  the  sud 
policy  of  assurance  unto  the  said  (mortgagor),  his  executon, 
administrators  and  assigns,  free  from  all  incumbrances  created 
therein  by  the  said  {mortgagee),  his  heirs,  executors,  administraton 
or  assigns.  [Insert  power  of  sale;  indemnity  to  purchasers,  ami 
declaration  of  trust  of  purchase  moneys  ;  pursuant  to  directions  laU 
down  in  clause  8,  ante,  No.  L,  p.  160.] 

9.  And  the  said  {mortgagor),  doth  hereby  for  himself,  his  hein, 
executors  and  administrators,  covenant  with  the  said  {mortgagee) 
his  executors,  adnutustrators  and  assigns,  that  he  the  said 
{mortgagor)  his  executors  or  administrators,  will  punctually  anil 
truly  pay  unto  the  said  {mortgagee),  his  executors,  administraton 
or  assigns,  the  siud  sum  of  800il  and  interest,  by  the  seven] 
instalments  hereinbefore  mentioned,  when  and  as  the  same  shall 
become  due  and  payable  without  deduction,  according  to  the  true 
intent  and  meaning  of  these  presents. 

10.  And  also  that  he  the  said  {mortgagor),  now  hath  ia 
himself  good  right  to  grant  and  release  the  said  messuage  oi 
tenement,  fields  or  closes  of  land,  and  also  to  assign  the  said  policj 
of  assurance,  unto  and  to  the  use  of  the  said  {mortgagee)^  his  hein, 
executors,  administrators  and  assigns,  according  to  the  respective 
nature  and  qualities  of  the  said  premises  in  manner  aforesaid. 

11.  And  also,  that  all  and  singular  the  said  premises  voxj 
from  henceforth  be  held  and  enjoyed  accordingly,  without  let,  suit, 
eviction,  interruption,  denial,  or  disturbance  of  or  by  any  person 
or  persons  whomsoever,  and  that  free  from  all  incumbranoei 
whatsoever. 


For  further 
aasnranee. 


12.  And  fubtheb,  that  the  said  {mortgagor),  and  all  persona 
rightfully  claiming  any  estate  or  interest  under  him  in  the  sud 
mortgaged  premises,  will  from  time  to  time,  and  at  all  times 
hereafter,  at  the  request  of  the  said  {mortgagee),  his  executorS) 
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•Jmmistntors  or  assigns,  but  at  the  costs  of  the  said  {mortgagor)^  his      No.  iv. 
execoton,  administrators  or  assigns,  enter  into,  execute  and  perfect   Mortgage  fly 
ill  sock  further  assurances  for  the  more  perfectly  or  satisfactorily  ^!^J^y^^ 
aaniring  and  confirming  the  said  messuage  or  tenement,  fields  or     ®^^  ^f^ 
ebses  of  land,  policy  of  assurance  and  premises,  unto  and  to  the  Assigtmeiu  of 
tte  of  the  said  {mortgagee)^  his  heirs,  executors^  administrators  and     Asamwwe, 
auigiu,  according  to  the  respective  nature  and  quality  of  the  said         ^^ 
premises  and  the  true  intent  and  meaning  of  these  presents,  as 
Ae  aaid  {mortgagee)^  his  executors,  administrators  or  assigns,  or  his 
orthdr  counsel  in  the  law,  shall  require.     [Insert  covenant  from 
wrigagor  to  keep  up  poUcy,  with  power  for  mortgagee  to  renew  in 
irfaitb,  and  charge  the  expenses  on  mortgaged  premises;  ut  ante, 
KalL,  dause  E.  in  note,  p.  169.] 

13.  Akd  also  that  he  the  said  {mortgagor')^  will  from  time  to  ToaUendtt 
Ibne,  wbeneyer  thereunto  requested  by  the  said  {mortgagee),  his  *""^** 
tieeatOTB,  administrators  or  assigns,  attend  personally  at  any  such 
office  of  assurance  as  aforesaid,  and  give  such  information  respecting 
b  health,  age>  or  otherwise,  as  shall  be  requisite,  in  order  that  an 
unnince  may  be  effected  on  his  life  by  the  said  (mortgagee),  his 
oucatOTB,  administrators  or  assigns. 

U.  Ain>  ALSO  that  he  the  said  (mortgagor),  will  not  do  any  Not  to  do  anj 
ttt  whereby  the  siud  policy  of  assurance  shall  or  may  be  vacated,  poUcj  maj  be 
)KJii£ced  or  endangered  in  any  manner  howsoever.      [Add^'"^*^* 
^'Besaids  from  mortgagee  not  to  exercise  power  of  sale  without  giving 
^i^t'rtjagar  due  notice  thereof;  dnd  that  mortgagor  shall  ergoy  until 
defmdt;  ut  qnte.  Section  IL^  cJauses  13  and  14,  p.  49.] 

b  WITNESS,  Ac 
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No.   V. 


MORTGAGE  OF  RENTS  AND  TRUST  MONEYS,  WHICH  HAVI 
BEEN  DEVISED  TO  THE  SEPARATE  USE  OF  A  MARRIED 
WOMAN  FOR  LIFE,  AND  AFTER  HER  DECEASE,  UPON  TRUSTS 
FOR  SALE  FOR  THE  BENEFIT  OF  ALL  HER  CHILDREN  LIVINC 
AT  THE  TIME  OF  HER  DEATH ;  THE  HUSBAND.  WIFE,  ANI 
CHILDREN  BEING  ALL  CONCURRING  PARTIES,  AND  i 
POLICY  OF  ASSURANCE  UPON  ONE  OF  THE  CHILDREN^ 
LIVES  BEING  ASSIGNED  BY  WAY  OF  COLLATERAL  SECUBin 


1.  Puties. 

2.  Recital  of  will  devisiog  th^  mort« 

gaged  premiBes. 

3.  That  two  sons  and  one  daughter 

are  the  only  children. 

4.  That  youngest  son  has  effected  a 

poliej  Of  assuranee  on  his  life. 

5.  Of  agreement  for  loan. 

6.  First  testatum  hj  which  wife  as- 

signs her  life  interest. 

7.  Habendum  to  mortgagee  during 

life  of  wife. 


8.  Further  testatum,  bywhidi  bod 

and  daughter  release  their  in^ 
terests. 

9.  Habendiun. 

10.  Ptoviso  for  redemption. 

11.  Covenants  for  payment  of  pnuipi 

and  interest 

12.  That  mortgagors  have  good  ligb 

to   assign   their   resf^ctiTe  ii 
terests. 

13.  For  quiet  eqjoyment  and  finedoi 

from  incumbranoes. 

14.  For  fdrther  assurance. 


Partiei. 


1.  THIS  INDENTURE,  made  the      day  of         A.D.  18 
Betwesn  {Christian  name),  the  wife  of  (ktuband)  of,  &c,  of  th 
first  part,  the  said  (husbandf),  of  the  second  part,  {two  sons  and  si 
unmarried  daughter  of  husband  and  wife),  of  the  third  part,  sM 
(mortgagee\  of,  &c.,  of  the  fourth  part 
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2.  Whereas  (testator),  late  of,  &c,  by  his  last  will,  dated      NaV. 
Ae  day  of  ,  amongst  other  devises  and  bequests,    Mortgage  of 

devised  all,  &c.  [Descbibe  parcels],  with  their  appurtenances  jy^  Moneys 
unto  and  to  the  use  of  (two  trustees),  their  heirs  and  assigns,  upon     ^'w^*'  ^ 

^  '"  .        teparaie  aim 

TBUST^  to  pay  the  rents  and  profits  thereof  unto  her  the  said  of  a  Married 
{Ckristian  name)  the  wife  of  the  said  {husband),  during  the  term  of     ufe,  fe. 
her  natural  life,  for  her  sole  and  separate  use ;  and  after  her  decease,  Becitaiofwffl 
UPON  TBU8T  to  sell  the  same  hereditaments  and  premises,  and  d«^»ing  ^^ 

mortgaged 

^Yide  the  proceeds  of  such  sale  amongst  all  her  children  who  premiBes. 
should  be  living  at  the  time  of  her  decease,  in  equal  shares  as 
teoants  in  common.  And  the  said  testator  having  died  shortly 
after  making  his  said  wiU,  without  having  altered  or  revoked  it  in 
any  way,  the  same  was  duly  proved  by  the  executors  therein 
named,  in  the  Pren^tive  Court  of  the  Archbishop  of  Canterbury, 
on  the  day  of 

I  And  whebbas  the  said  {two  sons)  and  (daughter)  are  the  only  ^\^'^  "^ 
children  of  the  said  (  Christian  name),  the  wife  of  the  said  {husband)  daughter  are 
now  living,  and  all  of  them  have  attfuned  the  age  of  twenty-one  chOdien. 
yeus;  the  said  (youngest  son),  the  youngest  of  the  said  children, 
haying  attained  that  age  on  the  day  of  last 

4.  And  whebeas  the  said  (youngest  son)  has  efiected  a  policy  ^*^2*2^^ 
of  aararance  on  his  life  in  the  Law  Fbopebxt  and  Life  Assu-  a  poUoy  of 

aaBtLranoe  on  his 

SASCE  Society,  in  the  sum  of  £  .  (a)  life. 

5.  And  whebea3  the  said  (mortgagee),  at  the  request  of  the  ^  JST"*^* 
aid  parties  hereto  of  the  first,  second  and  third  parts,  hath  agreed 

to  advance  them  the  sum  of  £  upon  the  security  of  their 

zcapective  estates  and  interests  in  the  sidd  rents  and  profits,  trust 
moneys,  policy  of  assurance  and  premises,  upon  having  the  same 
niade  over,  xeleased,  assigned  and  assured  to  him  the  said  {mart" 
gagee)  in  manner  hereinafter  appearing. 

6.  Now  THIS  InDENTUBE  WITNESSETH,  that  in  consideration  First  toBUtnm, 

by  which  wife 


(•)  At  the  trmts  in  fevoor  of  the  children  an  contingent  on  their  snrvivingf  Pfaetioal 
oeir  mofefaer,  it  is  neceaaaty  to  effect  a  policy  of  aaanrance  on  one  at  least  of  their  Buggp^ms, 
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No.V. 

Mortgage  of 
JUiitaitd 

ThtttMon^ 
deoitodto 

separate  vt$ 

qfa  Married 

WomamfoT 

Life^  io, 

wife  usigns  her 
life  interest 


of  the  sum  of  £  sterling,  paid  by  tlie  said  {mortgagee)  to  the 

said  {hu^'nd)y  and  {Chrieiian  name\  his  wife,  {two  ions\  and 
(daughter^  on  the  execution  hereof,  the  receipt  of  which  the  said 
(husband)  and  {wife),  (two  sons)  and  {daughter)^  DO,  and  each  and 
every  of  them,  doth  hereby  acknowledge,  and  therefrom  do,  and 
each  and  every  of  them  doth  release,  exonerate  and  for  ever  dis- 
charge the  said  {mortgagee)^  his  heirs,  executors,  administrators  and 
assigns,  She  the  said  ( Christian  nanu),  the  wife  of  the  siud  (hut" 
band),  in  exercise  of  every  power  of  disposition  limited  unto  or  vested 
in  her  under  and  by  virtue  of  the  said  hereinbefore  recuted  will  of 
the  said  (testator)  deceased,  or  otherwise  howsoever  (and  at  the 
request  and  with  the  privity  and  approbation  of  the  sud  (husband), 
testified  by  his  being  a  party  hereto),  doth  by  these  presents 
appoint,  and  by  way  of  further  assurance  doth  also  grant,  release^ 
and  assign  unto  the  said  (mortgagee),  his  executors,  administratorB 
and  assigns,  all  those  the  aforesaid  rents  and  profits  which  shall 
from  henceforth  become  due  and  payable  for  or  in  respect  of  the  said 
hereditaments  and  premises  comprised  in  the  said  hereinbefore 
recited  will,  and  thereby  devised  upon  tbttst  for  the  separate 
use  of  the  said  (Christian  name),  the  wife  of  the  said  (husbaani), 
during  her  life  as  hereinbefore  mentioned. 


H^mdamto  7^   Xo  HATE,    HOLD,    RECEIVE,    TAKE    AND  ENJOY    the     BSld 

noi^gBgev 

diiriog  life  of  rents  and  profits,  and  all  and  singular  other  the  said  hereby 
assigned  premises,  unto  the  said  (mortgagee)^  his  executors, 
administrators  and  assigns,  from  henceforth,  during  the  remainder 
of  the  natural  life  of  the  said  (Christian  name),  the  wife  of  the  said 
(husband),  and  for  all  other  the  estate,  term  and  interest  of  her  the 
said  (Christian  name),  the  wife  of  the  said  (hudnnul) therem.  (b) 

^^a^  8.  And  this  Indenture  also  witnesseth,  that  for  the 

whieh  eoni  and  considerationB  aforesaid,  the  said  (two  sons)  and  (daughter)  DO,  and 


Praetical 
renuuke. 


(b)  It  ia  a  very  oommon  practice  in  aBSuranoes  of  the  above  kind,  to  ii 
power  of  attorney  from  the  wife  to  receive  and  enforce  payment  of  the  renti 
and  profits,  and  to  give  receipts  for  the  same,  but  this  is  nonecessaiy ;  and  in  hd 
it  is  technically  incorrect,  as  a  married  woman  is  incapacitated  from  appointing 
an  attorney,  whilst  her  simple  assignment  alone,  as  in  the  above  form,  is  amply 
sufficient  to  entitle  the  mortgagee  to  call  upon  the  trustees  for  Uie  payment  m 
the  rents  and  profits. 
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euh  flod  every  of  them  doth  hj  theae  preaents  grant,  release,  No.  v. 

anign,  set  oyer,  ratify  and  confirm,  unto  the  said  {mortgagee)^  his  Mortffogtof 

executom,  administrators  and  assigns,  all  and  every  the  sum  and  ,^^ 

Bums  of  money,  rents,  profits,  interest  and  annual  produce  which  dmUtd  to 

doll  become  due  and  payable  unto  them  the  said  {poo  sam)  and  a  Married 

{daughter),  under  or  by  virtue  of  the  said  recited  will  of  the  said  j^^ 

[taUdor)  deceased ;  and  all  their  several  and  respective  estates  /^ 
and  mterests  therein.                                                                          rdeaied     ^ 

their  intiflnst. 
9.  To  HATE,    HOLD,    RECEIVE,    TAKE    AND    ENJOY    the    said  Habendum, 

rams  of  money,  and  all  and  singular  other  the  premises  hereby 
gnmted,  released  and  assigned,  or  otherwise  assured  unto  the  said 
^^»ortgagee\  his  executors,  administrators  and  assigns,  as  and  for 
his  and  their  proper  moneys,  chattels  and  effects ;  [Insert  asstgn- 
mat  by  youngest  son  of  the  policy  of  tusurance,  ^*  whereby  the  sum 
of  £  is  expressed  to  be  assured  upon  the  life  of  the  said 

{yomgest  son),  to  be  paid  to  his  executors,  administrators  and 
anigDs,  within  three  calendar  months  next  after  proof  of  his 
death  shall  have  been  received  by  the  directors  for  the  time  being 
of  the  said  company,  in  consideration  of  the  annual  premium 
of  £  ,  on  the  day  of  in  every  year;"  And  also 

the  kabendum,  pursuant  to  the  forms;  clauses  8  and  9,  ante,  No.  IIL, 
p.  175.] 

IOl  Provided  always,  and  it  is  hereby  declared,  that  vwn^  for 
if  the  said  parties  hereto  of  the  first,  second  and  third  parts,  ^  ^P°^ 
or  dther  of  them, '  their   or    either  of  their  heirs,   executors, 
administrators  or  assigns,  shall  on  the  day  of  next, 

pay  QQto  the  said  (mortgagee),  his  executors,  administrators  or 
anigna^  the  full  sum  of  £  sterling,  together  with  interest 

fiirtheaame  at  the  rate  of  £  for  every  lOOil  by  the  year 

without  deduction.  Then  the  aaid  (mortgagee),  his  executors, 
administrators  or  assigns  will,  at  the  request  and  costs  of  the  person 
or  persons  for  the  time  being  beneficially  entitled  to  the  equity  of 
i^ademption  of  the  said  rents  and  profits,  trust  moneys,  policy  of 
aaaiiranoe  and  premises,  reassign  and  reassure  the  same  rents 
and  profits,  trust  moneys,  policy  of  assurance  and  premises  in 
saeh  manner,  and  for  the  same  ends,  intents  and  purposes,  as  the 
eaid  mortgaged  premises  were  applicable  immediately  before  the 


^  I 
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^^'  execution  of  these  preeents,  or  as  near  thereto  as  the  death  of 
Mortgage  of  parties,  and  other  circumstances,  will  then  permit^  free  from  all 

Trtut  Momeya  incumbrances  created  therein  by  the  said  {mortgagee)^  his  executon, 
J^l^^  administrators  and  assigns.     \liSfBERT  power  of  sale ;  indemnity  to 

of  a  Married  purchasers;  and  declaration  of  tmst  of  purduae  moneys;  ut  anie, 

Women  jor     __.      ^  _ 

Ufi^^      ^o.  L,  clause  8,  p.  160. J 

CoveiuuitB  for 

payment  10.  And  the  Said  parties  hereto  of  the  first  three  parts,  the  said 

of  pfincipal  and  , 

interest.  {hmhand)  hereby  covenanting  for  and  on  the  behalf  of  the  said 

{Christian  name)  his  wife,  do  hereby  for  themselves,  their  heirs, 
executors  and  administrators,  jointly  and  severally  covenant  with 
the  said  {mortgagee)^  his  executors,  administrators  and  assigns, 
that  they  the  said  parties  hereto  of  the  first  three  parts,  or  some 
or  one  of  them,  or  their  executors,  administrators  or  assigns,  will 
on  the  day  of  next,  punctually  pay  unto  the  said 

(mortgagee)^  his  executors,  administrators  or  apwignR,  the  sum  of 
£  sterling,  together  with  interest  for  the  same  at  the  rate 

of  £  for  every  1002.  by  the  year,  without  deduction,  (e) 

That  mortga-        12.  And  ALSO  that  the  sud  parties  hereto  of  the  first  three 

gora  hvrt 

good  right        parts,  or  some, or  one  of  them,  now  have  or  hath  in  themselves, 

re8p«cUTe  ^   herself,  or  himself,  good  right  to  appoint,  grant,  release,  assign  or 

intaroatB.  otherwise  assure  the  said  rents  and  profits,  trust  moneys,  policy  of 

assurance  and  premises,  unto  the  said  (mortgagee)^  his  executors, 

administrators  and  assigns,  in  manner  aforesaid,  according  to  the 

true  intent  and  meaning  of  these  presents. 

For  qniet  13.  And  ALSO  that  the  samc  rents  and  profits,  trust  moneys, 

freedom  from  policy  of  assuraucc  and  premises,  shall  or  may  be  held  and  enjoyed 
rncnm  ranoes.    {^»^,f,]j[j|giy^  without  let,  hindrance,  denial  or  disturbance  of  or  by 

any  person  or  persons  whomsoever,  And  that  bee  from  all 

incumbrances  whatsoever. 

For  farther  14.  And  vubtheb,  that  the  Said  parties  hereto  of  the  first, 

second  and  third  parts,  and  all  persons  rightfully  ftlftiming  aiiy 
estate  or  interest  in  the  said  rents  and  profits,  trust  moneys,  policy 


Practical  (e)  If  interest  is  to  be  paid  half  yearly,  insert  clause  11 ;  ti^  ante,  Section  Il.f 

dirwstions.  No.  I.,  p.  38. 
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of  aflsntance  and  premises,  shall  and  will  from  time  to  time,  and  at      No.  v 
ill  times  daring  the  continuance  of  this  mortgage  security,  at  the   Mortgage  of 
request  of  the  said  {mortgagee),  his  executors,  administrators  or  ^y^  Uonegt 
aasiinis,  but  at  the  costs  of  the  said  parties  hereto  of  the  first  three     ^^^^^  ^ 
parts,  their  executors,  administrators  or  asogns,  enter  into,  execute  ^a  Married 
and  perfect  all  such  further  assurances,  for  the  more  perfectly  or     ufe,  ^ 
aatis&etorily  aesoring  and  confirming  the  eaid  rente  and  profite,        — 
trust  moneys^  policy  of  assurance  and  premises,  unto  the  said 
{w}rtgagee\  his  executors,  administrators  and  assigns,  as  the  said 
{inartgagee),   his  executors,   administrators  or  assigns,  or  his  or 
their  counsel  in  the  law,  shall  require.     [Add  eaveiunU  to  keep  up 
fdHty  of  assurance^  with  power  for  mortgcujee  to  renew  in  default ; 
ut  oMiey  No.  n.,  clause  E.  in  note,  p.  169 ;  And  also,  that  youngest 
$on  wiU  attend  personally  at  assurance  office^  and  will  not  do  any 
ad  wkerdnf  policy  may  be  prejudiced;  as  in  last  precedent,  clauses 
13  and  14,  p.  181 ;  Ajo>  THEN  insebt  covenant  from  mortgagee 
not  to  exercise  power  of  sale  without  gnmg  mortgagor  due  notice;  and 
Aat  mortgii^or  shall  enjoy  until  default ;  utante.  Section  IL,  Na  IL, 
clauses  13  and  14,  p.  49.] 

Lf  WITNESS,  &C. 
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No,   VL 


MORTGAGE  BY  TRUSTEES  OF  1,000  YEARS'  TERM,  CREATED  BY 
A  MARRIAGE  SETTLEMENT  FOR  THE  PURPOSE  OF  RAISING 
MONEY  FOR  THE  TRUSTS  OF  THE  SETTLEMENT. 


1.  Puties. 

2.  Redtal  of  Bettiement  creatiDg  term. 

3.  Of  iqpplioation  for  loan. 

4.  Testtttum. 


5.  Habendum. 

6.  Ph>vi8o  for  redemption. 

7.  GoYenant  from  trustees  that  they 

have  done  no  act  to  incumber. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.  18  , 
Between  {tnutees  of -marriage  settlement)  of  the  one  part^  and 
{mortgagees)  of  the  other  part 


M^^nt  ^*  ^^^^^-^S  ^y  indentures  of  lease  and  release,  dated  respec- 

oreatiog  tenn.    tively  the  and  days  of  ,  in  the  year  18    ,  the 

indenture  of  release  being  made  between  (husband)  of  the  first 
part  (wife)  of  the  second  part,  and  the  said  (trustees)  of  the  third 
'  part,  (being  a  settlement  made  previously  to  the  marriage  of  the 
said  (husband)  and  (wife),  which  W|is  shortly  afterwards  duly 
solemnized),  the  messuages,  tenements,  lands  and  premises  herein- 
after described  were  limited,  from  and  immediately  after  the 
solemnization  of  the  said  intended  marriage,  to  the  use  of  the  said 
(trustees),  their  executors,  administrators  and  assigns,  for  the  term 
of  1,000  years,  without  impeachment  of  waste,  upon  tbust  by  sale 
or  mortgage  of  the  said  messuages,  tenements,  lands  and  premises, 
or  a  competent  part  thereof,  for  all  or  any  part  of  the  said  term, 
to  levy  and  raise  the  sum  of  £  for  certain  purposes  in  the 
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now  reciting  indenture  declared ;  and  which  said  indenture  also      No.  vi 
omtains  a  proviso,  that  the  receipt  or  receipts  in  writing  of  the    Mortgage  hg 
laid  {truMteeai),  or  the  survivor  of  them,  his  executors  or  adminis-   i^Jo^^w 
trators,  or  other  the  trustees  or  trustee  for  the  time  bemg  acting  termcreaudhg 
in  the  execution  of  the  trusts  therein  contained,  should  be  a  SetOemau,^. 
Boffident   discharge  to  any  purchaser  or  mortgagee  of  the  said 
prenuses,  for  so  much  money  as  therein  should  be  expressed  to 
have  been  received;  and  that  such  purchaser  or  mortgagee  should 
not  afterwards  be  obliged  to  see  to  the  application  thereof,  or  be 
accountable  for  the  misapplication  or  nonapplication  of  the  same 
or  any  part  thereof. 

i 

3.  And  ^thebeas  the  said  (irutteeg)  have  requested  the  saidp^>P^i<«^^ 
(mortgagee)  to  advance  them  the  sum  of  £  ,  on  the  security 

of  the  said  messuages,  tenements,  lands  and  premises,  which  the 
aaid  {mortgagee)  has  agreed  to  da 

4.  Now  THIS  Indenture  witnesseth  that  in  consideration  of  Tesutam. 
the  sum  of  £  sterling  paid  by  the  said  (mor^agee)  to  the 

said  (morgagor)  on  the  execution  hereof,  the  receipt  of  which  the 
ttid  (trustees)  do  hereby  acknowledge,  and  therefrom  release, 
exonerate  and  for  ever  discharge  the  said  {mortgagee),  his  heirs, 
executors,  administrators  and  assigns ;  They  the  said  {trustees)  DO 
by  these  presents  assign  unto  the  said  {mortgagee),  his  executors, 
administrators  and  assigns,  all   [Describe  parceU];  And  all 
rights,  members  and  appurtenances  to  the  said  prejnises  belonging 
or  appertaining ;  And  all  the  estate,  right,  title  and  interest,  both 
legal  and  equitable,  of  them  the  said  {trustees)  therein ;  Together 
with  all  deeds  and  writings  relating  to  the  title  of  the  said  pre- 
mises, in  the  custody  or  power  of  the  said  {trustees),  or  either  of 
them,  or  which  they  or  either  of  them  can  procure  without  suit 

5,  To  have  and  to  hold  the  said  messuages,  tenements,  ^^^^°^ 
lands,  and  all  and  singular  other  the  premises  hereinbefore  de- 
ttribed,  and  hereby  granted  and  released  with  their  appurtenances 
onto  the  said  {mortgagee),  his  executors,  administrators  and  assigns, 
from  henceforth,  for  aU  the  unexpired  residue  of  the  said  term  of 
1,000  years ;  subject  neybrtheless  to  the  proviso  for  redemp- 
tion hereinafter  contained ;  (that  is  to  say,) 
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No.  VL  6.  Pboyibed  always^  and  it  is  hereby  declabed,  that  if 
Mortgage  by  the  said  (trustees),  their  executors,  administiators  or  assigns  shall^ 
1,000  yeo^   On  t&e  day  of  ,    pay  unto  the  said  {mortgagee),  his 

^'Brm^m^  hg  executors,  administrators  or  assigns,  the  sum  of  £  sterlingf 

SMmmty  4c  together  with  interest  for  the  same,  at  the  rate  of  £  for 

Pnmao  for  •  every  lOOL  by  the  year,  then  the  said  (mortgagee),  his  ezecators, 
redemption.  adminstrators  or  assigns  will,  at  the  request  and  costs  of  the  said 
(trustees),  their  executors,  administrators,  or  assigns,  reassign  and 
reassure  all  and  singular  the  said  hereby  assigned  mortgaged 
premises,  unto  the  said  (trustees),  their  executors,  administrators 
and  assigns,  for  all  the  then  unexpired  residue  of  the  sud  term  of 
1,000  years,  free  from  all  incumbrances  created  therein  hj  the 
said  (mortgagee),  his  executors,  administrators,  or  assigna 

CoTemmt  from  f.  And  the  Said  (trustees)  do  hereby  for  themselves  and  their 
thej  hftTe  done  respective  heirs,  executors  and  administrators,  severally  covenant 
^mmbw.  ^^^  ^^^  ^^  {"^^^^9^^^)^  his  executors,  administrators  and  assigns, 
that  they  the  said  (trustees)  respectively  have  not  done  or  per- 
mitted any  act  whereby  the  said  messuages,  tenements,  lands  and 
premises  hereby  assigned,  or  any  part  thereof,  can  be  incumbered, 
or  prejudicially  affected  in  any  manner  howsoever.(a) 

In  witness,  &c 


Pnetical  (a)  Af  the  moitgaffon  sot  in  the  cbaracter  of  trostees  onlj  and  take  no 

remarks.  beneficial  interest  in  the  money  bonowed,  they  cannot  be  called  upon  to  enter 

into  any  farther  covenants  than  that  they  have  done  no  act  to  incumber. 
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No.  vn. 


MORTGAGE   OF  AN  EQUITY  OF  REDEMPTION  OF  LEASEHOLD 
PREMISES  BY  WAY  OF  UNDERLEASE. 


L 

2.  B«cital  of  prior  mortgage. 

3.  That  principal  and  some  arrear  of 

interest  is  still  due. 

4.  Of  agreement  for  loan. 
2*  Testatnm. 


6.  Power  of  sale. 

7.  Covenant  from  mortgagor  that,  sub- 

ject to  pre-existing  mortgage, 
mortgagor  has  good  right  to 
demise. 

8.  For  further  assurance. 


1.  THIS  INDENTURE,  made  the       day  of       A.D.  185    ,  ^»^«- 
Between  [mortgagor)^  of,  &c,  of  the  one  part,  and  (present 

Immigagee)^  of,  &c,  of  the  other  part. 

2.  Whereas  by  indentare  dated  the  day  of  ,  made  Redtai  of  power 
between  {mortgagor)^  of,  &C.9  of  the  on6  part,  and  {Jirst  mortgagee)^ 

of  the  other  part,  the  sud  {mortgagor)^  in  consideration  of  the  sam 
of  5002.  then  paid  to  him  by  the  said  {first  morigagee)^  demised  the 
kasehold  premises  hereinafter  described,  unto  the  sud  (first 
^'*^ogee)j  his  executors,  administrators  and  assigns,  from  thence- 
forth for  the  residue  of  a  term  of  ninety -nine  years,  except  the 
hat  seTen  days  thereof,  subject  to  a  proviso  for  redemption,  on 
payment  by  the  said  {mortgager^  his  executors,  administrators  or 
ungns,  unto  the  said  {first  moTtgag^\  his  executors,  adminis- 
trators or  assigns,  of  tiie  sum  of  1,5002L,  and  interest  at  the  rate  of 
Si  for  every  1002.  by  the  year,  on  a  certain  day  therein  mentioned 
and  once  past,  and  also  subject  to  certain  powers  of  sale  in  the 
mw  reciting  indenture  contained. 
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No.  VII.         3,  And  whebeas  the  said  principal  sum  of  £  still  remuna 

Mortgage  qf  dae  to  the  Said  {Jirst  mortgagee)  upon  his  said  recited  mortgage 

Ride^Smof  security,  but  all  interest  in  respect  of  the  same  has  been  duly  paid 
j^^^J^   up  to  the  day  of  last,  as  the  said  {mortgagor)  doth 

way  Y  Under-  hereby  ctertify  and  declare. 

ThBi  prindpAl,       4^  ^jjjj  whereas  the  Said  (  present  mortgagee\  at  the  request 

and  some  arrear  ^  ^  "s^  ^     /»  "x 

of  mterest  u  of  the  Said  {mortg€yor)yh»B  agreed  to  advance  him  the  sum  of  2Q0L 
Of  agraemflDt  ^^  ^^  security  of  the  equity  of  redemption  of  the  said  leasehold 
for  ban.  premises. 


Testatam.  5,  jf  q^  ^Hig  Ixdentube  WITNESSETH,  that  in  consideration 

of  the  sum  of  20021  sterling,  paid  by  the  said  {present  mortgagee) 
to  the  said  {mortgagor),  on  the  execution  hereof,  the  receipt  of 
which  the  said  {mortgagor)  hereby  acknowledges,  and  therefrom 
doth  release,  exonerate,  and  for  ever  discharge  the  said  (^present 
mortgagee),    his    heirs,    executors,    administrators   and    assigns; 
He  the  said  {mortgagor)  doth  by  these  presents  grant,  baigain, 
sell    and  demise  unto  the  said  {present  mortgagee),  Ar.L,  &c 
[Describe  parcels,  and  insert  general  words,  but  omit  tiie all-estate 
clause;  AND  INSERT  habendum,  ut  ante.  No.  I.,  clause  6,  p.  160, 
and  add  to  the  end  thereof^  ;  SUBJECT  NEVERTHELESS,  to  the  said 
hereinbefore  recited   mortgage,    and  the  principal  moneys  and 
interest  thereby  secured,  and  the  powers  of  sale  therein  contained ; 
and  also  subject  to  the  proviso  for  redemption,  and  the  powers, 
provisoes,  declarations    and    agreements    hereinafter    contained. 
[Insert  proviso  for  redemption,  ut  ante,  Na  L,  clause  7,  p.  160.] 

Powwofaale.  6.  PROVIDED  ALSO,  that  if  default  shall  be  made  in  payment 
of  the  said  sum  of  2002.,  or  the  interest  thereof,  or  any  part  of 
the  same,  respectively,  at  the  time  hereinafter  appointed  for 
payment  thereof,  it  shall  be  lawful  for  the  said  {present  mort- 
gagee), his  executors,  administrators  or  assigns,  at  any  time  there- 
after, (but  SUBJECT  NEVERTHELESS,  and  without  prejudice  to 
the  said  hereinbefore  recited  mortgage  security,  [Continue 
power  of  sale  according  to  t/ie  directions  given;  ante,  Na  L9 
clause  8,  p.  160;  Also  covenant  for  payment  of  principal  and 
interest,  ut  ante.  Section  IL,  No.  L,  cUuses  10  and  11,  pp.  37 
and  38.       Also,    that   lease   is    a    valid  and  subsisting  lease; 
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Aat  mortgagor  is  possessed  of  term ;   that  he  will  pay  rents  and      No.  VII. 
faform  cooenajUSy  ut  ante.   No.  I.,  clauses    9  to   11  inclusive.    Mortgage  of 

Y'  ^'>^-J  JRedemption  of 

Leatehold 

7.  And  also  that  (subject  to  the    said  recited  mortgage  way  <^  Under- 

security),  the  said  (mortgagor)  now  hath  in  himself  good  right  to        1 

demise  the  said  leasehold  messuage  or  tenement  and  premises,  ^^^f d>o^  from 

^^  ^  •  *  mortgagor  that 

vith  the  appurtenances,  unto  the  said  (  mortgagee),  his  executors,  subject  to 
administrators  and  assigns,  for  all  the  residue  of  the  said  term  of  mortgage, 
oioetj-nine  years,  excepting  the  last  day  thereof,  according  to  the  ^^rifht  tT 
tme  btent  and  meaning  of  these  presents.     [Add  covendnt  for  d«°uM. 
JMut  eigogmeni,  and  freedom  from  incumbrances ;  ut  ante.  No.  L, 
diose  13,  p.  162,  but  add  at  the  end,  except  the  said  hereinbefore 
xecited  mortgage  security.] 


aaanraoee. 


8.  And  mokeoveb  that  the  said  (mortgagor)  .and  all  persons  For  further 
rightfully  claiming  any  estate  or  interest  in  the  sidd  leasehold 
measaage  or  tenement  and  premises  (except  persons  claiming  in 
leepect  of  the  said  hereinbefore  recited  mortgage  security.) 
[COHTINUE  covenant  for  further  assurance,  ut  ante.  No.  L,  clause 
14|  p.  163 ;  to  which  add  covenants  from  mortgagee  not  to  exercise 
jXNoer  of  sale  without  giving  mortgagee  due  notice,  and  that  mortgagee 
9katt  etgoy  until  default,  ut  ante.  Section  11.,^  No.  IL,  clauses  13 
wd  14,  p.  49.] 

Ih  witness^  &C. 


▼OL  IL 
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Section  IV. 

MORTGAGES    AND    COPYHOLD  AND 
CUSTOMARY  ESTATES. 


No.  I. — CoiminoRAL  Subkbndbb  of  Cofthoum. 

No.  IL— Deed  op  Covenant  to  accompany  a  conditional  Subbender  op 

COPTHOLDS,  WITH  A  FoWBB  OF    SaLB,  AND   UsUAIi  COYBNAHTS. 

No.  in. — Covenant  to  Subbendbb  Coftholds  op  Inhebitancb,  with 

USUAL  POWEBS  OF   SaLB.      YaBIATION,  WHBBB  THB   SuBBBNDEB  18  MADS 
BT   AtTOBNBT. 

No.  IV. — Bond  to  accohpant  a  Conditional  Subbendbb  of  Coftholds. 


No.  y. — ^Defeasance   on   a    Subbbndeb   op    Coftholds,    to    which  ths 

MOBTGAGBB  HAS  BEEN  ACTUALLY  ADMITTED    TbNANT. 


No.    YI. — ^MOBTGAGB  OF  C0FTHOLD8  HELD  FOB  FoUB  L1VB8  8UCCB88IYEI.T. 
No.  YII. — ^MOBTGAGB   OF   CoPYHOLDS    HELD   FOB   ThBBB   LiVBS,   WITH  CoTK- 

nant   upon   the   dbopping   of  eitheb  op  the   live8    to  bffbct 
Policy  of  Assubance  upon  thb  Life  of  One  of  the  Subvivobs. 

* 

No.  Yin. — Declabation  of  the  Uses  of  a  Subbendbb  of  Cofthou) 
Pbemises  whebb  pabt  of  the  Pubchase  Money  is  to  be  allowed 
to  bemain  upon  mobtgaob. 

No.  IX. — ^MOBTGAGE   OF  AN  EqUITY  OF  REDEMPTION   OF   CoPYHOLDP. 
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No.  I. 


CONDITIONAL  SURRENDER  OUT  OF  COURT  OF  COPYHOLDS,  (a) 


Manor  of  B ,     -]  BE  IT  REMEMBERED,  that  on  the 

in  the  i-  day  of  {mortgagor)  of^   &c., 

Coonty  of  Somerset.  J  one  of  the  customary  tenants  of  the  said 
manor,  came  before  {steward)^  esquire,  steward  of  the  said  manor, 
and  in  consideration  of  the  sum  of  £  then  paid  to  the  said 

{mortgagor)  by  {mortgagee)  of,  &c,  surrendered  out  of  court  into 
the  hands  of  the  lord  of  the  said  manor,  by  the  hands  and  accept- 
ance of  the  said  steward,  by  the  rod,  according  to  the  custom  of 
the  said  manor.  All,  &c.  [Here  describe  /Mzroeb,]  and  all 
lights,  members  and  appurtenances  to  the  said  copyhold  or  cus- 
tomary hereditaments  and  premises  belonging,  and  all  the  estate, 
tight,  title  and  interest,  both  legal  and  equitable,  of  the  said 
(mortgagor)  therein,  to  the  use  of  the  said  {mortgagee)^  his  heirs  and 
aaogns  for  ever,  to  hold  by  copy  of  court  roll,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  said  manor,  at  the  rents, 
heriots,  duties,  suits  and  services  to  be  paid  and  performed  to  the 
lord  of  the  said  manor,  for  or  in  respect  of  the  said  copyhold  or 
CQstomary  hereditaments  and  premises,  and  of  right  accustomed ; 


(a)  Where  any  copyhold  or  customaiy  lands  or  hereditaments  shall  be  Practical 
'BwtgBj^ed  by  means  of  a  conditional  surrender  or  grant,  the  ad  valorem  duty  obeerrations 
^  be  char^ble  on  the  surrender  or  grant,  or  the  memorandum  thereof,  if  u  to  the  stamp 
made  out  of  court,  op  on  the  copy  of  court  roll  of  surrender  and  grant  if  <^°^«« 
Biide  m  court;  unless  the  copyholas  be  mortgaged,  together  with  other  property 
*^  aecaring  one  and  the  same  sum  of  money,  for  in  the  latter  case  the  ad 
^'^em  du^will  be  charged,  and  the  ad  tKilorem  stamp  must  be  impressed  upon 
tbe  mortgage  deed :  {Reed  v.  WHLmot,  7  Bing.  577 ;  S.  C,  5  M.  &  P.  558.) 

O  2 
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No.  L       SUBJECT  NEVERTHELESS  and  upon  the  ezpress  condition  that  if 

Condkianal    the  Said  {mortgagor)^  his  heirs,  executors,  administrators  or  assigns, 

of  Court  of   ^^  ^^^  ^^^  ^^^  ^^^  truly  pay  or  cause  to  be  paid  unto  the  said 

CopyMdB.     {mortgagee)^  his  executors,  administrators  or  assigns,  the  fall  sum 

of  £  ,  and  interest  at  the  rate  of  42L  \0s.  for  every  100/1  by 

the  year,  on  the  day  of  next,  without  deduction,  then 

the  above  surrender  to  be  void,  otherwise  to  remain  in  full  force 

and  virtue.  {V) 


Practical 
obflenratioii^ 

]>efea8anoe 
shoald  be 
aooezed  to 
■nmndcr* 

Bat  mortgage 
ecrenants 
should  be 
coQtamed  in  a 
separate  deed. 

How  the  deed 
of covenant 
sbonld  be 
penned. 


How  snirender 
may  be  made. 


{b)  As  the  lefifal  estate  in  copyholds  can  only  pass  by  surrender  and  admission, 
the  safest  mode  of  effectin^i^  a  mortgage  is  to  surrender  the  premises  to  the 
mortgagee  at  once,  as  in  the  above  form,  upon  condition  to  be  void  on  payment 
of  principal  and  interest  at  a  given  day.  To  this  should  be  added  a  defeasance 
for  avoiding  such  surrender  on  payment  of  principal  and  interest  at  the  appointed 
time,  in  order  to  afford  evidence  of  the  true  nature  of  the  transaction ;  for  if  the 
defeasance  were  made  by  a  separate  instrument,  and  the  latter  was  to  be  lost* 
it  might  often  be  di£Bcult,  and  some  times  impossible,  to  prove  the  condition, 
whilst  the  surrender  would  appear  upon  the  face  of  it  to  have  been  made  abso- 
lutely. The  usual  mortgage  covenants  should,  however,  be  contained  in  a 
separate  deed,  as  in  the  annexed  precedent. 

The  deed  of  covenant  may  contain  a  power  of  sale,  or  any  other  special  matter 
usually  contained  in  mortgage  deeds  which  is  not  inconsistent  with  a  copy- 
holder's estate.  But  it  cannot  contain  a  leasing  power  without  the  licence  of 
the  lord,  because  without  such  licence  a  copyholder  is  incapable  of  granting  a 
lease  which  shall  endure  for  a  longer  period  than  a  year,  and  any  attempt  on 
his  part  to  do  so  would  be  a  forfeiture  of  his  estate :  (4  Rep.  26,  a ;  Jackman  v. 
Hoadeston,  Cro.  Elii.  36 ;  Jackson  v.  Neale,  ib.  395  ;  East  v.  Harding^  ib.  498 ; 
Matthews  v.  Wheatm,  6  Vin.  Abr.  119;  1  Hughes  Pract  Sales,  159.)  For  this 
reason  also  a  copyholder  is  prevented  from  making  a  mortgage  by  demise  for  a 
term  of  years. 

The  surrender  may  be  made  either  at  a  genend,  or  a  special  court;  but  the 
better  course,  as  well  as  more  usual  practice  is,  to  call  a  special  court  and  effect 
the  surrender  there. 
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No.  n. 


DEED  OF  COVENANT  TO  ACCOMPANY  A  CONDITIONAL  SUR- 
RENDER OF  COPYHOLDS,  WITH  A  POWER  OF  SALE  AND 
USUAL  COVENANTS. 


1.  Ftoiiefl. 

2.  Recital  of  agreement  for  loan. 

3.  Conditional  smrender. 

4.  Of     agreement    that    mortgagor 

ahoold  enter  into  covenants. 

5.  Testatum:  mortgagor  covenants  to 


pay  principal  and  interest,  and  all 
outgoings. 

6.  Covenant  from  mortgagor  that  he 

has  good  right  to  surrender. 

7.  For  quiet  enjoyment  after  default, 

free  from  incumbrances. 

8.  For  further  assurance. 


1.  THIS  INDENTURE,  made  the       day  of       ,  A.D.  185  ,  Parties. 
Between  {mortgagor)  of,  &c.,  of  the  one  part,  and  (mortgagee)  of, 

&a,  of  the  other  part 

2.  Whebeas  the  said  (mortgagee)^  at  the  request  of  the  said  R«eiui  of 
{mortgagor)^  has  agreed  to  lend  unto  him  the  said  {mortgagor),  the  j«J^'^«°*w*' 
Bom  of  £  on  the  security  of  copyhold  hereditaments  and 
premises  hereinafter  described. 

3.  And  whereas  the  said  (mortgagor),  in  consideration  of  the  Of  conditional 
sum  of  £  so  as  aforesaid  adyanced  to  him  by  the  said  (mort-  "' 
gagee\  hath  this  day  surrendered  into  the  hands  of  the  lord  of  the 

manor  of  B.,  in  the  county  of  Somerset,  by  the  acceptance  of  the 
steward  by  the  rod,  according  to  the  custom  of  the  said  manor,  to 
the  use  of  the  said  (mortgagee),  his  heirs  and  assigns.  All,  &c., 
[Here  describe  parcels,']  To  hold,  with  their  appurtenances, 
unto  the  said  (mortgagee)^  his  heirs  and  assigns,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  said  manor,  subject  neyeb- 
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No.  II.      THELESS  to  the  proviso  or  condition  therein  contained  for  making 

Deed  of     YOid  the  Baid  surrender,  on  payment  by  the  said  {mortgagor)^  his 

ae^^^ny^a  ^^^^^i  exccutors,  administrators  or  assigns,  unto  the  said  {mart- 

aw!!^^^f  9^^\  ^  executors,  administrators  or   assigns,  of   the  sum  of 

Copyhoku,  wth  £  and  interest,  at  the  rate  of  £  for  every  lOOi  by 

a  Power  of       .  .  i  « 

Sale  and  usual  the  year,  ou  the  day  of  next. 

Cof)enants. 

Of  agreement        4.  And  WHEREAS,  upon  the  treaty  for  the  said  loan  it  was 
shonid  enter      agreed  that  the  said  {mortgagor)  should  enter  into  the  coyenants 
into  corenants.  hereinafter  contained,  in  order  more  effectually  to  secure  the  re- 
payment of  the  said  sum  of  £  and  interest,  and  all  outgoings 
in  respect  of  the  said  copyhold  premises  on  account  of  the  said 
mortgage  security. 

Testatnm :  5.  Now  THIS  INDENTURE  WITNESSETH,  that  in  consideration 

TOv^anto  to  ^^  ^he  premises,  he  the  said  {mortgagor)  doth  hereby  for  himself, 
pay  principal,    jjjg  heirs    cxccutors  and  administrators,  covenant  with  the  said 

interest,  and  all  '  ^  ^  ^    / 

outgoings.  {mortgagee)^  his  heirs,  executors,  administrators  and  assigns,  that 
he  the  said  {mortgagor)^  his  heirs,  executors  or  administrators,  will 
pay  unto  the  said  (mortgagee)^  his  executors,  administrators  or 
assigns,  the  sum  of  £  sterling,  together  with  interest  for  the 

same   at  the  rate  of  £  for  every  100/.  by  the  year,  and 

also  all  payments  and  outgoings  which  are  now,  or  at  any  time 
hereafter  shall  be  chained  upon  or  payable  in  respect  of  the  said 
copyhold  premises  {b)  (not  exceeding  the  sum  of  2,000/.),  and  the 
interest  thereof,  at  the  time  and  in  manner  appointed  for  payment 
thereof,  in  and  by  the  said  hereinbefore  recited  surrender.  [Insert 
power  of  salej  indemnity  to  purchasers,  and  declaration  of  trust  of 
purchase-moneys,  ut  ante,  No.  I.,  clause  8,  p.  1 60 ;  or,  if  brevity  is 
desirable,  substitute  clause  7,  ut  ante.  Sect.  II.,  No.  II.,  p.  46  ; 
INSERT  ybrecZo^ure  clause,  ut  ib.  No.  I.,  clause  9,  p.  37.] 

Corenant  firom  6.  And  the  Said  {mortgagor)  doth  hereby  for  himself,  his  heirs, 
he  has  good  cxccutors  and  administrators,  further  covenant  with  the  said 
^render.         {mortgagee),   his    heirs,   executors^    administrators    and    assigns. 


Practical  (6)  It  is  not  now  necessary  to  limit  the  amount  of  principal  moneys  in 

suggestions.  order  to  prevent  the  highest  rate  of  stamp  duties ;  as  to  wnich  see  ante,  p.  16]» 
note  {b).  All  that  is  now  required  is  to  have  the  ad  valorem  stamp  sufficient  to 
cover  such  amount  as  is  intended  to  be  ultimately  secured  by  the  deed. 
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that  he  the  said  (mortgagor)  had,   at  the  time  of  making  the       No.  II. 
said  hereinbefore  recited  surrender  of  the  said  copyhold  or  bus-       Deed  of 

tomaxy  hereditaments   and*  premises^   good    right,  full    power  accompany  a 

and   lawful    and   absolute    authority  to    make    such  surrender  ^^^H^^^^^r 

accordingly.  Copyholds,  toitk 

a  Power  of 
SaUanduswU 

7.  And  also,  that  if  default  shall  be  made  in  payment  of    ^<»^««^- 
the  said  sum  of  £  y  and  interest,  contrary  to  the  aforesaid  For  qaiet 

proviso  or  condition  of  redemption  contained  in  the  said  herein-  default  free 
before  recited  surrender,  and  the  true  intent  and  meaning  of  |^^^™" 
these  presents,  it  shall  be  lawful  for  the  said  (mortgagee),  from 
time  to  time  and  at  all  times,  after  he  or  they  shall  have  been 
admitted  to  the  said  copyhold  hereditaments  and  premises, 
peaceably  and  quietly  to  enter  into  and  upon,  have,  hold,  use, 
occupy,  possess  and  enjoy  the  same,  without  let,  suit,  eviction, 
ejection^  molestation,  denial  or  disturbance  of  or  by  the  said 
(mortgagor),  or  any  other  person  or  persons  whomsoever ;  and  that 
freely,  clearly  and  absolutely  protected,  saved  harmless,  and  kept 
indemnified  by  the  said  (mortgagor)^  his  heirs,  executors  or  ad- 
ministrators, of  and  from  all  former  and  other  estates,  rights, 
titles,  liens,  charges  and  incumbrances  whatsoever  (except  the 
rents,  heriots,  suit  and  services  to  be  paid  and  performed  to  the 
lord  of  the  said  manor,  for  or  in  respect  of  the  said  copyhold  here- 
ditaments and  premises*) 


auunmoe. 


8.  And  mobeoyeb,  that  the  i^aid  (mortgagor),  and  all  persons  For  furtber 
rightfully  claiming  any  estate  or  interest,  legal  or  equitable,  in 
the  said  copyhold  hereditaments  and  premises,  or  any  part  thereof, 
shall  and  will,  from  time  to  time  and  at  all  times  hereafter,  at  the 
request  of  the  said  (mortgagee),  his  heirs,  executors,  administrators 
or  assigns,  but  at  the  costs  of  the  said  (mortgagor)^  his  heirs, 
executors,  administrators  or  assigns,  until  the  exercise  of  the  power 
of  sale  hereinbefore  contained,  or  the  absolute  foreclosure  of  the 
equity  of  redemption  of  the  said  premises,  and  afterwards  at  the 
costs  of  the  parties  requiring  the  same,  make,  do,  enter  into,  execute 
and  perfect  all  such  further  lawful  acts,  deeds,  surrenders  and  assu- 
rances whatsoever,  for  the  more  perfectly  or  satisfactorily  surren- 
dering, assuring  and  confirming  the  said  copyhold  hereditaments 
and  premises  unto  and  to  the  use  of  the  said  (mortgagee),  his  heirs 
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No.  II.  and  assignBy  as  he  or  they  shall  direct  or  appoint,  at  the  will  of 

Deed  of  the  lord,  according  to  the  custom  of  the  said  manor,  as  the  said 

at^!!^!^^a  {^ortffaffee),  his  heirs,  executors,  administrators  or  assigns,  or  his 

Conditional  ^^  ^j^giy  counscI  iu  the  law,  shall  require.     [Hebe  insebt  cove- 

8wrender  of  »  i  l 

Copyholds^  with  naut  that  mortgagor  shall  enjoy  until  default,  and  that  mortgagee  totS 
Sale  and  vsual  not  exercise  power  of  sale  without  giving  mortgagor  six  calendar  monM 
Covenanu.    pf^evious  notice,  ut  ante.  Section  II.,  No.  L,  clauses  17  and  18, 
pp.  39,  40.] 

In  witness,  &c. 
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No.    III. 


COVENANT  TO  SURRENDER  COPYHOLDS  OF  INHERITANCE, 
WITH  USUAL  POWERS  OF  SALE,  (a)  VARIATION  WHERE  THE 
SURRENDER  IS  TO  BE  MADE  BY  ATTORNEY. 


1.  Pteties. 

2.  Recital  of  sunender  to  mortgagor's 

use. 

3.  Testatum :  mortgagor  oovenants  to 

surrender  to  mortgagee's  use. 

4.  Habendum  to  mortgagee  in  fee  at 

the  will  of  the  lord. 

5.  That  in  the  meantime  mortgagor 

will  stand  possessed  of  mort- 
gaged premises  in  trust  for 
mortgagee. 


6.  Proviso  for  redemption. 

7.  Further  covenants  firom  mortgagor 

that  he  has  good  right  to  sur- 
render. 

8.  For  quiet  enjoyment  after  default. 


Additional  Clattie, 

A.  Form  of  power  of  attorney,  where 
the  surrender  is  to  be  so  made. 


1.  TmS  INDENTURE,  made  the        day  of        A.D.,  18    ,  p^, 
BflTW££N  {mortgagor)  of,  &a,  of  the  one  part,  and  (mortgagee)  o(, 
&c,  of  the  other  part 


(s)  It  often  happens  that  a  mortgagee  is  satisfied  to  rely  upon  a  covenant  poetical 
Irun  the  mortgagor  to  suirender,  and  whenever  this  is  done  the  ad  valorem  obaerrations. 
ituDp  must  be  attached  to  the  deed  of  covenant,  for  no  surrender  being  actually 
nxie,  it  can  neither  be  impressed  on  the  memorandum>)f  surrender^  or  upon  the 
c(>art  rolls.  An  assurance  so  framed  converts  the  mortgagor  into  a  trustee  for 
^  mortgagee  until  the  security  is  perfected  by  the  surrender  of  the  mortgagor 
to  the  mortgagee's  use,  and  the  admittance  of  the  latter  as  tenant  to  the 
copjrhold  premises:  (Martin  v.  Seamore,  1  Cha.  Cas.  170.)  It  is,  however, 
opeo  to  the  objection,  that  the  covenant  passing  only  an  equitable  interest,  the 
vtete  IS  not  bound  at  law ;  consequently,  if  the  mortgagor  were  afterwards  to 
nnender  to  the  use  of  a  subsequent  purchaser  or  mortgagee  for  valuable 
^ODsidention  (who  had  no  notice  at  the  time  of  becoming  such  of  the  prior 
njcumbrance),  the  latter  would  be  entitled  to  the  preference  on  the  ground  of 
'^^^g  both  law  and  equity  on  his  side  (Oswick  v.  Plmmer,  5  Bac.  Abr.  edit 
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No^i.  2.  Whereas,  at  a  Court  Baron  holden  for  the  manor  of  B.,  in 

Covenant     the  countj  of  Southampton,  on  the  day  of  ,  the  stud 

Copyholds  {mortgagor)  was  admitted  tenant  of  the  copyhold  hereditaments 
^'^^^T'  ^^^  premises  hereinafter  described,  To  hold  the  same,  with  their 
Powers  of  Sale,  appurtcuances,  unto  the  said  {mortgagor)^  his  heirs  and  assigns,  for 
Recital  of  evcr,  at  the  will  of  the  lord,  according  to  the  custom  of  the  said 
mortgagor's  use.  Tn&i^or,  subject  to  the  rents,  heriots,  duties,  suit  and  services  there- 
fore due  and  of  right  accustomed.  [Insert  agreement  for  loan,  as 
in  last  precedent,  cjause  2,  p.  197.] 

mTrt**°  or'  ^'  ^^^  '^^^  Indenture  witnesseth,  that  in  pursuance  of 

coTenante  to      the  Said  recitcd  agreement,  and  in  consideration  of  the  sum  of 

mortgagee's  086.  ^  Sterling,  paid  by  the  said  (mortgagee)  to  the  said  {mortgagor), 

on  the  execution  hereof,  the  receipt  of  which  the  said  {mortgagor) 


Gwill.  43;  see  also  Mr.  Coventry's  note  to  2  Wat.  Cop.  261,  n.)  But  it  is  a 
decided  advantage,  so  hr  as  relates  to  saving  expense  to  the  mortgagor ;  for, 
upon  bis  paying  off  the  mortgage,  evidence  of  such  payment  and  redeliveiy  of 
the  deed  will  be  sufficient  to  discharge  the  equitable  claim  upon  the  properly, 
which  was  all  the  assurance  embraced ;  whereas  if  a  surrender  had  been  made, 
and  the  mortgagee  duly  admitted  thereupon,  there  must  have  been  a  re-suirender, 
and  a  re-admittance  of  the  mortgagor,  who  must  of  course  have  borne  thewbole 
of  these  expenses.  In  fact,  even  where  a  surrender  is  duly  made,  the  admission 
of  the  mortgagee  is  usually  delayed,  as  the  surrenderer  continues  tenant  to  the 
new  lord  until  the  admission  of  the  surrenderee:  (Wat.  Cop.  117.)  Still, 
even  when  this  practice  is  permitted,  the  presentment  should  be  made  as  speedily 
as  possible,  lest  it  should  be  avoided  by  the  delay,  in  which  case  a  new  present- 
ment would  become  necessary :  {Fawcett  v.  Lowther,  2  Yes.  300.)  Ai^d  if  s 
second  conditional  surrender  were  made  to  a  third  party  after  the  first  surrender 
had  become  void  for  want  of  a  timely  presentment,  the  second  surrender 
would  gain  a  priority.  But  where  the  precaution  is  taken  of  making  a  present- 
ment in  due  time,  both  the  lord  and  steward  are  fixed  with  notice  of  the 
transaction,  and  mesne  or  subsequent  incumbrancers  are  thus  deprived  of  their 
preference:  the  admission  on  a  duly  presented  surrender  relating  back  to  the 
time  when  such  surrender  was  made,  and  thus  avoiding  all  intermediate 
dispositions  to  the  prejudice  of  the  first  incumbrancer.  Nor  will  the  secoritj 
be  prejudiced  by  a  delay  in  obtaining  admission  where  a  presentment  has  been 
duly  made,  any  further  than  that  until  the  surrenderee  gets  admitted  to  the 
premises,  he  has  no  legal  title,  and  cannot  consequently  support  an  action  of 
eiectment  for  their  reA>very:  (1  Hughes  Pract.  Mort.  195.)  Still,  for  all 
this,  an  unadmitted  mortgagee  under  a  conditional  surrender  can  exercise  a 
power  of  sale  conferred  upon  him  by  the  mortgage  deed ;  nor  will  a  fresh 
surrender  be  necessary  in  a  case  of  this  kind,  as  the  vendee  or  appointee,  upon 
the  power  being  exercised,  will  be  in  under  the  original  surrender :  {Beat  t. 
Shepherd,  Cro.  Jac.  199:  Holder  v.  Preston,  2  Wils.  200;  see  also  Boddington 
v.  Abemethy,  6  B.  &  O.  779 ;  S.  C,  8  Dow.  &  Ry.  626  ;  Rex  v.  Lord  of  the 
Manor  of  Oundle,  1  Ad.  &  £11.  283 ;  S.  C,  1  Nev.  &  Man.  58.)  But  by  special 
custom  a  lord  may  compel  the  admission  of  a  mortgagee  immediately  after  the 
condition  is  broken,  for  the  purpose  of  exacting  bis  fine :  (Tredway  v.  FotheHey* 
2  Vem.  367.) 
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hereby  acknowledges^  and  therefirom  doth  by  these  presents  release  .    No.  ill 
and  for  ever  discharge  the  said  (mortgagee)^  his  heirs,  executors^      Ccvenant 
administrators  and  assigns.  He  the  said  {mortgagor)  doth  hereby    *^^^^^ 
for  himself,  his  heirs,  executors  and  administrators,  covenant  with  qfinkentanee, 

vith  ututU 

the  said   (mortgagee),   his  heirs,   executors,    administrators  and  Powen  ofSaU. 

assigns,  that  the  said  {mortgagor)  or  his  heirs  shall  and  will,  at  his 

and  their  own  proper  costs  and  charges,  at  or  before  the  next 

general  or  other  court  to  be  holden  in  and  for  the  said  manor  of 

B.  in  the  said  county  of  Southampton^  or  other  the  manor  or 

manors  whereof  the  said  copyhold  hereditaments  are  holden,  well 

and  effectually  surrender  into  the  hands  of  the  lord  or  lady  for 

the  time  being  of  the  said  manor,  by  the  acceptance  of  the  steward, 

or  by  the  hands  of  two  or  more  customary  tenants  to  the  said 

manor  or  manors,  according  to  the  custom  or  respective  customs 

thereof,  or  otherwise  effectually  convey  and  assure  to  the  use  and 

behoof  of  the  said  (mortgagee),  his  heirs  and  assigns,  ALL  that 

copyhold  and  customary  messuage  or  tenement,  land  and  premises, 

being  part  of  the  manor  of  B.,  to  which  the  said  {mortgagor) 

was  so  admitted   as  aforesaid,   and   which   said    messuage   and 

tenement  are  described  in  the  said  surrender  as  All,  &c.  [Hebe 

niSEBT  particular  description] ;    And  all  rights,  members  and 

appurtenances  to  the  said  copyhold  hereditaments  belonging  or 

appertaining ;  And  all  the  estate,  right,  title  and  interest,  both 

legal  and  equitable,  of  him  the  said  (mortgagor)  therein,  TO  the 

INTENT  that  the  said  (mortgagee),  his  heirs  or  assigns,  may  be 

adnutted  tenant  to  the  same  copyhold  hereditaments  and  premises 

on  the  court  rolls  of  the  said  manor. 

4.  To  hold  to  him,  his  heirs  and  assigns,  for  ever,  at  the  will  Habendmn  to 

of  the  lord,  according  to  the  custom  of  the  said  manor,  subject  to  f^'if^^wiii 

the  rents,  heriots,  suits  and  services  therefore  due  and  of  right  ®^*^*^^"^ 

accoBtomed,   and    subject  also  to   the    proviso  for  redemption, 

and  the  powers,  provisoes,  declarations  and  agreements  hereinafter 

contjuned.  (b) 

« 

(6)  If  the  surrender  is  to  be  made  by  attorney,  insert  the  foUowioff  clause : — 

Power  of 

A.  '*  And  for  the  purposes  afores^d.  He  the  said  (mortgagor)  attoraey  where 

11  .  1  •         1  'J  /    ^j  V   the  surrender  is 

1>0TH  by  these  presents  constitute  and  appoint  the  said  (attonieg)^  to  be  so  made. 
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No.  ni.  5.  And  fubtheb^  that  in  the  meantime^  nntil  such  sarrender 

Cavmant  to    shall  be  made  and  perfected^  and  the  said  {mortgagee)  shall  be  ad- 
CopMl^of  i^^^^  tenant  to  the  said  copyhold  hereditaments  and  premises,  the 
-^1^^^**^^**  said  {mortgagor)^  and  his  heirs,  shall  and  will  stand  and  be  seised  or 
Powers  ofSak,  possessed  thereof,  in  tbust^  for  the  sole  use  and  benefit  of  the  said 
That  in  the       {mortgagee),  his  heirs  and  assigns,  for  ever,  to  be  surrendered  and 
°**OT*^i  Btotti  disposed  of  from  time  to  time  as  he  or  they  shall  direct  or  appoint, 
bat  subject  to  the  proviso  for  redemption,  and  the  powers,  pro- 
visoes, declarations  and  agreements  hereinafter  contained. 


of 
mortgaged 
premiaesin 
trost  for 
mortgagee. 

ProTiaofor 
redemption. 


6.  Provided  always,  that  if  the  said  {mortgagor),  his  heirs, 
executors,  administrators  or  assigns,  shall,  on  the  day  of 

next  ensuing,  pay  or  cause  to  be  paid  unto  the  said  {mortgagee), 
his  executors,  administrators  or  assigns,  the  sum  of  £  sterling, 
and  interest  for  the  same  at  the  rate  of  61  for  every  IQOL  by  the 
year ;  And  further,  that  if  the  said  {mortgagor),  his  heirs,  exe- 
cutors or  administrators,  do  and  shall  well  and  truly  pay  or  cause 
to  be  paid  unto  the  said  {mortgagee),  his  executors,  administrators 
or  assigns,  on  demand,  all  customary  outgoings  and  expenses  what- 
soever (whether  for  fines,  fees  of  admission,  acknowledgment  of 
satisfaction,  licence  to  demise,  heriots^  boons,  reliefs,  suits  and 
services,  or  the  value  thereof,  or  otherwise  howsoever),  which 
the  said  {mortgagee),  his  executors,  administrators  or  assigns,  shall 
render  or  pay  in  respect  of  the  said  copyhold  hereditaments  and 
premises,  or  any  part  thereof,  (c)  (not  exceeding  with  the  said  sum 


the  true  and  lawful  attorney  of  him  the  said  {mortgagor),  and  in 
his  name  or  stead,  to  surrender  in  manner  aforesaid  into  the  hands 
of  the  lord  or  lady  for  the  time  being  of  the  said  manor,  according 
to  the  custom  thereof  as  hereinbefore  mentioned,  Aix.  and  singular 
the  said  copyhold  hereditaments  and  premises  hereinbefore  de- 
scribed, with  their  appurtenances.  To  the  use  of  the  said  {mortr 
gagee)  and  his  heirs,  TO  the  intent  that  he  or  they  may  be 
admitted  tenant  to  the  same  copyhold  hereditaments  and  premises 
on  the  court  rolls  of  the  said  manor  in  manner  aforesaid,  as  folly 
and  effectually  to  all  intents  and  purposes  as  if  the  said  {mori' 
gagor)  was  himself  present,  and  personally  made  such  surrender. 


(c)  See  observations  in  note,  ante,  p.  198. 
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of  £        y  the  sum  of  £      .5)  with  interest  for  the  same  at  the  rate     No.  m. 
albreeaidy  from  the  time  or  respective  times  at  which  such  pay-     Cotwumi 
ments  are  made^  without  deduction  on  any  account  or  pretence    ^cwMit 
whatsoever^  then  these  presents^  and  the  surrender  hereby  cove-  ^-^/jj^j*?!?^ 
Banted  to  be  made,  shall  cease,  determine,  and  be  void,  to  all  Pwoen  of  SaU, 
intents  and  purposes  whatsoever,  and  the  said  {mortgagee)^  his 
beirs  or  assigns  will,  at  the  request  and  costs  of  the  said  {mort" 
gag(ir\  hie  heirs  or  assigns,  cause  an  acknowledgment  of  satisfac- 
tion of  the  said  mortgage  to  be  entered  on  the  rolls  of  the  said 
manor.    [Insert  wbxb  power  of  sale y  ut  ante,  Section  IIL,  No.  L, 
daiise  8,  p.  160;  OR,  if  brevity  is  desirable,  substitute  clause  7, 
vt  ante.  Section  II.,  No.  IL,  p.  46.     Add  foreclosure  clause,  ut  ift. 
Na  L,  Section  IL,  clause  9,  p.  37.] 

7.  And  the  said  (mortgagor)  doth  hereby  for  himself,  his  heirs,  Corenants  finom 
executors  and  administrators,  covenant  with  the  said  (mortgagee),  ^y^^^^ 
his  heirs,  executors,  administrators  and  assigns,  that  he  the  said  fj^j^^j^^^ 
{mortgagor),  his  heirs,  executors  .or  administrators,  will  pay  unto  ^^^  oat- 

!•  .  ••  7  goings. 

the  said  {mortgagee),  his  executors,  administrators  or  assigns,  the 
sum  of  £  sterling,  together  with  interest  for  the  same  at  the 

rate  of  £  for  every  lOOZ.  by  the  year;  and  also  all  payments 

and  outgoings  which  shall  be  charged  upon,  or  payable  in  respect 
of  the  said  copyhold  hereditaments  and  premises,  and  the  interest 
thereof,  at  the  time  and  in  manner  hereinbefore  appointed  for 
payment  thereof,  without  deduction,  according  to  the  true  intent 
and  meaning  of  these  presents.  4 

8.  And  also  that  he  the  said  (mortgagor)  now  hath  in  himself  ^<>''"°"*^ro™ 

^  mortgagor  that  ■ 

good  right,  fiill  power,  and  lawful  and  absolute  authority  to  sur-  he  has  good 
render  and  assure  all  and  singular  the  said  copyhold  hereditaments  ^render. 
and  premises  to  the  use  of  the  said  (mortgagee),  his  heirs  and 
assigns,  in  manner  aforesaid. 

9.  And  further,  that  if  default  shall  be  made  in  payment  of  ^o' ^i'"®*  ^'"joy- 

^  ,*•    "^  ment  after 

the  said  sum  of  £  and  interest,  at  the  time  hereinbefore  ap-  default,  and 

pointed  for  payment  thereof,  it  shall  be  lawful  for  the  said  (mort-  bcumbmnces. 
gagee),  his  heirs  and  assigns,  he  or  they  having  been  duly  admitted 
to  the  same  by  virtue  of  the  said  hereinbefore  recited  surrender), 
at  all  times  hereafter  to  enter  into  and  upon,  and  to  have,  hold,  use. 
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Na  III.      occupy^  possess  and  enjoy  the  said  copyhold  hereditaments  and 
CoveNoat     premises  hereby  covenanted  to  be  surrendered,  and  every  part 
^CoSro^wT    t'^^'®^^*  ^^^  *^®'^  appurtenances,  without  any  let,  suit,  eviction, 
of  Inheritance,  ejcction,  interruption,  molestation  or  denial  of  or  by  the  sud 
Powers  of  Sals,  {mortgagor),  or  any  other  person  or  persons  whomsoever,  and  that 
free  from  all  incumbrances  whatsoever,  except  the  rents,  heriote, 
suits  and  services  to  be  paid  and  performed  to  the  lord  for  or  in 
respect  of  the  said  copyhold  hereditaments  and  premises,  accord- 
ing to  the  custom  of  the  said  manor.     [Hebe  insert  coverumtf&r 
further  assurance,  as  in  last  precedent,  clause  8,  p.  199.] 

In  witness,  &c. 
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No.  IV. 


BOND  TO  ACCOMPANY  A  CONDITIONAL  SURRENDER  OF 

COPYHOLDS,  (fl) 


1.  Ezordiom.  I  3.  Condition. 

1  Recital  of  adysnoe  by  mort^^agee.    | 


KNOW  ALL    MEN  BY   THESE   PRESENTS   that  lExordinm. 
[mortgager)  of,  &C.9  am  firmly  bound  to  {mortgagee)  of,  &C.9  in  the 
penal  sam  of  3^0002.  sterling,  to  be  paid  to  the  said  {mortgagee), 
his  executors,  administrators   or  assigns^  or  his  or  their  lawful 
attorney  or  attorneys,  for  which  payment  I  bind  myself^  my  heirs^ 


(a)  Sometimes  a  bond  is  added  by  way  of  a  collateral  security  to  a  con- 
ditional soirender  of  copybolds.  This  mode  of  assurance,  after  the  usual  Practical 
fonnal  commencement  whereby  the  mortgagor  binds  himself  in  a  penalty  obeerrationt. 
(RenenDy  in  double  the  amount  of  the  money  advanced),  proceeds  to  recite, 
tt  in  the  above  form,  that  the  copyhold  premises  have  been  surrendered  to  the 
Biortgigee*8  use,  and  that  upon  the  treaty  for  the  loan  it  was  agreed  that  the 
mortgagor  should  give  a  bond  by  way  of  further  security.  The  condition  then 
■tijn&tes  that  if  the  mortgagor  pays  the  principal  and  interest  at  the  time  ap- 
pointed by  the  surrender; — if  the  mortgagee  be  well  and  truly  admitted,  and 
the  mortgagor  shall  stand  possessed  in  trust  for  him  in  the  meantime; — if 
the  morti^igor  has  good  right  to  surrender ; — if  the  mortgagee  shall  lawfully  eijoy 
after  deftialt,  free  from  incumbrances,  and  that  the  mortgagor  will,  at  his  own 
costs,  at  the  mortgagee's  request,  execute  such  further  assurances  for  perfecting 
the  mortgagee's  titie  as  the  latter  shall  require — ^then  the  bond  to  be  void.  The 
ooTenant  for  ouiet  enjoyment  by  the  mortokgor  until  default  should  be  inserted 
in  the  sorrenoer.  But  should  the  stewara  refuse,  as  it  seems  he  lawfully  may, 
to  permit  a  covenant  of  this  nature  to  be  placed  upon  the  court  rolls,  the  hold- 
ing must  then  rest  on  a  tacit  understanding  between  the  parties,  which  will 
iiise  a  species  of  tenancy  at  will,  or  by  a  declaration  of  trust,  which  in  equity 
^  be  binding  on  all  pwties.    (See  2  Wat  Cop.  edit.  Ck>venti7,  278  n.) 
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No.  IV. 

Bond  to 
oocofHponijf 

a  oondiHonal 
Swrrendtr 

(if  CopyholdB, 

Becitalof 
Advance  bj 
mortgigee. 


executors  and  administrators,  and  every  of  them^  sealed  with  my 
seal,  this  day  of  A.D.  18     .  (£) 

Whebeas  the  above-bounden  {mortgagor)^  at  or  immediately 
before  the  sealing  and  delivery  of  these  presents,  in  consideration  of 
the  sum  of  1,500/.  sterling  then  paid  to  him  by  the  said  {mortgagee)^ 
surrendered  into  the  hands  of  the  lord  of  the  manor  of  A.,  in 
the  county  of  Somerset,  by  the  acceptance  of  the  steward,  accord- 
ing to  the  custom  of  the  said  manor,  All,  &c  [Hebe  descbibs 
parcels]j  and  all  and  singular  other  the  copyhold  lands,  tenements 
and  hereditaments  of  him  the  said  {mortgagor),  to  which  he  wae 
admitted  tenant  at  a  court  baron  holden  for  the  said  manor  on  or 
about  the  day  of  18      ,  to  the  intent  that  the  said 

{mortgagee)  might  be  admitted  tenant  thereto,  to  hold  to  him,  his 
heirs  and  assigns,  at  the  will  of  the  lord,  according  to  the  custom 
of  the  said  manor.  Subject  nevebtheless  to  a  proviso  contained 
in  the  now  reciting  surrender  for  making  void  the  same,  on  pay- 
ment by  the  said  {mortgagor),  his  heirs,  executors,  administrators 
or  assigns,  of  the  sum  of  1,5007. ,  and  interest  for  the  same  at  the 
rate  of  5Z.  for  every  lOOZ.  by  the  year,  on  the  day  of 

thence  next  ensuing.  And  also  upon  payment  at  the  same  time 
of  all  customary  outgoings  whatsoever  (whether  for  fines,  fees  of 
admission,  acknowledgment  of  satisfaction,  licence  to  demise, 
heriots,  boons,  reliefs,  suits  and  services,  or  the  value  thereof  or 
otherwise),  which  the  said  {mortgagee),  his  heirs  or  assigns,  shall 
render  or  pay  for  or  in  respect  of  the  said  copyhold  hereditaments 
and  premises,  when  he  shall  be  admitted  thereto  by  virtue  of  the 
said  surrender,  but  so  nevertheless  that  the  aggregate  amount  of 
such  payments  shall  not  exceed  the  sum  of  2,000Z. 


Date  of  bond 
mniit  be  the 
iame  as  the 
BOrrender. 


(6)  The  date  of  the  bond  must  be  the  same  as  that  of  the  surrender,  and  then, 
but  not  otherwise,  it  will  come  within  the  provisions  of  the  Stamp  Act,  55  Geo.  3, 
o.  184,  by  which  it  is  provided  that  where  a  bond  is  f^iven  by  way  of  ooUatenl 
security  to  a  mortg^age,  it  will  be  sufficiently  stamped  with  a  W.  stamp,  profuled 
it  bears  eoen  date  with  the  mortgage :  (2  Hughes  met  Mort  279.)  The  simple 
fBK!t  of  the  bond  having  been  executed  at  the  same  time  as  the  mortgage  will  Im 
insufficient  to  bring  it  within  the  exemption,  unless  the  date  is  expressly  set 
out;  stiU,  it  seems  that  a  recital  to  that  effect  in  the  body  of  the  instrumeot 
will  afford  sufficient  evidence  of  that  fiact  {Wood  v.  Norton^  9  B.  &  C.  855; 
S.  C.  4  Man.  &  Ry.  973) ;  and  it  also  appears  that  such  bond  may  be  reoeiTed 
in  evidence,  notwithstanding  the  contemporaneous  instrument  is  imprdperij 
stamped:  {Qmn  v.  King.  1  Mees.  &  Wels.  42.) 
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Now  THE  Condition  of  the  above  written  obligation  is  ench  No.  iv. 

that  if  the  said  {mortgagor\  his  heirs,  executors  or  administrators,  Bond  to 

shall  on  the             day  of             paj  or  cause  to  be  paid  unto  the  fl^^^^^Sti^ial 

ttid  {mortgagee)^  his  executors,  administrators  or  assigns,  the  prin-  J^^^^^ 

cipal  sum  of  l,500il  and  interest  at  the  rate  aforesaid,  and  all  costs       

,  -     ,   ,      Caadition. 

tad  expenses  which  the  said  (mortgagee)^  his  executors,  adminis- 
trators or  assigns,  shall  pay  or  expend  by  reason  of  the  aforesidd 
SQrrender,  or  in  rektion  thereto,  with  interest  for  the  same  in 
manner  expressed  in  the  proviso  or  condition  of  redemption  in  the 
said  surrender,  without  deduction;  And  also,  that  if  the  said 
(mortgagof)  had  at  the  time  of  making  the  aforesaid  surrender  good 
light,  full  power  and  lawful  and  absolute  authority  to  surrender 
the  said  copyhold  hereditaments  and  premises  unto  and  to  the  use 
of  the  siud  {mortgagee)^  his  heirs  and  assigns,  according  to  the  tenor- 
of  the  said  surrender;  And  also,  that  in  case  default  shall  be  made 
in  payment  of  the  principal  moneys  and  interest,  or  any  part  thereof, 
the  said  {mortgagee)  shall  be  admitted  tenant  of  the  said  heredita- 
ments and  premises  by  virtue  of  the  said  hereinbefore  recited  sur- 
render, and  shall  peaceably  and  quietly  hold  the  same  without  let, 
snit,  eviction,  ejection,  interruption,  molestation  or  disturbance,  of 
or  by  any  person  or  persons  whomsoever,  and  that  free  from  all 
incumbrances  whatsoever,  except  the  rents,  heriots,  suits  and  ser- 
rices  to  be  paid  and  performed  to  the  lord  of  the  said  manor  for  or 
in  req>ect  of  the  said  copyhold  premises ;  And  hobeoyeb  that  if 
the  said  {mortgagijr\  and  all  persons  rightfully  claiming  any  estate 
or  bterest,  I^al  or  equitable,  in  or  to  the  said  copyhold  heredita- 
ments, do  and  shall  from  time  to  time  and  at  all  times  during  the 
ooatinuaiice  of  the  said  recited  mortgage  security,  at  the  request 
of  the  said  {mortgagee^  his  executors,  administrators  or  assigns,  but 
St  the  costs  of  the  said  {mortgagor)^  his  heirs,  executors,  adminis- 
trators or  assigns,  make,  do,  enter  into,  execute  and  perfect  all 
sQch  further   assurances  for  the   more  perfectly  surrendering, 
SBBoring  and  confirming  the  said  copyhold  hereditaments  and  pre- 
nuses  UDto  and  to  the  use  of  the  said  {mortgagee)^  his  heirs  and 
sssigns,  according  to  the  true  intent  and  meaning  of  the  said 
rsated  surrender  as  the  said  (mortgagee^  his  executors,  adminis- 
tiators  or  ascigns,  or  his  or  their  counsel  in  the  law,  shall  require, 
tt«i  the  above-written  bond  to  be  void,  otherwise  to  remain  in 
fan  force  and  virtue. 

VOL,  IL  p 
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No.  y- 


DEFEASANCE  ON  A  SURRENDER  OF  COPYHOLDS  TO  WHICH 
THE  MORTGAGEE  HAS  BEEN  ACTUALLY  ADMITTED  TENANT. 


1.  Parties. 

2.  Redtal  of  admisnon  of  mortgagor 

to  copyhold  premises. 

3.  Of  surrender  to  and  admission  of 

mortgagee* 


4.  That  sorrender  was  made  salgect 

to  proviso  for  redemption. 

5.  Covenant  and  dedaration  of  uses  of 

surrender. 


Pwtiei. 


BMitalof 
admiasionof 
moitgigor  to 
copyhold 
pramiiei. 


Of  ramoder 
and  ■dmission 
of  mortgagM. 


1.  TmS  INDENTURE,  made  the  day  of  A.D.,  18  , 
Between  {mortgagor)  of,  &a,  of  the  one  part,  and  {mortgagee)  of 
the  other  part 

2.  Whebsas  at  a  Court  Baron  holden  in  and  for  the  manor 
of  A.,  in  the  county  of  B.,  on  the  day  of  ,  the  said 
{mortgagor)  was,  on  the  surrender  of  {former  owner)  admitted 
tenant  of  All,  &c.  [Descbibb  copyhold  parcels].  To  hold  the 
same,  with  their  appurtenances,  to  the  use  of  the  said  {mortgagor), 
his  heirs  and  assigns  for  ever,  at  the  will  of  the  lord,  according  to 
the  custom  of  the  said  manor,  subject  to  the  rents,  heriots,  datie0» 
suits  and  services,  therefore  due  and  of  right  accustomed. 

3.  And  whebeas  at  a  Court  Baron  holden  in  and  for  the  said 
manor,  on  this  present  day  of  ,  the  said  {mortgagor)  hath 
surrendered  the  same  copyhold  hereditaments,  to  the  use  of  the 
said  {mortgagee),  his  heirs  and  assigns,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  said  manor,  and  subject  as  afore- 
said ;  and  the  said  {mortgagee)  hath  been  duly  admitted  tenant  to 
the  said  premises  accordingly. 


HODBBH   OOKYBTANOINC^. 


^I 


4.  And  whebeas  the  said  sarrender  was  so  made  to  the  said      ^<^  ^* 
{mortgagee)  for  securing  to  him  the  sum  of  £  and  interest,  B^ftammee  on 
and  subject  to  redemption  in  manner  hereinafter  mentioned.  ^y  cop^kolds 

to  icAtcA 

5.  Now  THIS  Indenture  witnesseth,  that  in  consideration  been  admuted 

of  the  sum  of  £  sterling,  this  day  lent,  advanced  and  paid       ' 

by  the  said  {mortgagee)  to  the  said  (mortgagor),  the  receipt  of  which  ^^'j^^"^**" 
the  sud  (mortgagor)  hereby  acknowledges,  and  therefrom  doth  sabject  to 
release  and  for  ever  discharge  the  Sfud  (mortgagee),  his  heirs,  redemption. 
executors,  administrators  and  assigns,  he  the  said  (mortgagor)  cofwant  and 
DOTH  hereby  for  himself,  his  heirs,  executors  and  administrators,  ^^"^  "^ 
ooTenant  and  declare  with  and  to  the  said  (mortgagee),  his  heirs,  ramDdar. 
executors,  administrators  and  assigns,  that  all  and  singular  the 

said  copyhold  hereditaments  and  premises  so  mentioned  to  hare 
been  this  day  surrendered  as  aforesaid  with  their  appurtenances 
shall  be  holden  and  enjoyed,  and  the  said  surrender  shall  be  and 
enure  to  the  use  and  behoof  of  the  said  (mortgagee),  his  heirs 
ind  asfligiie  for  ever,  at  the  will  of  the  lord,  according  to  the 
custom  of  the  said  manor,  subject  nevertheless  to  such  proviso 
far  redemption,  and  resurrender  as  hereinafter  mentioned.  [Insert 
prociio  for  redemption,  ui  ante,  Na  IIL,  clause  6,  p.  204 ;  power 
of  tak  in  defauJt,  ut  ante.  Section  IL,  No.  IL,  clause  7,  p.  46  ; 
cevemamis  from  mortgagor  for  payment  of  principal  and  interest; 
that  he  has  good  right  to  surrender  ;  for  quiet  enjoyment  and  freedom 
from  ineumbrancesj  ui  ante.  No.  IIL,  clauses  7,  8  and  9,  p.  205 ; 
Also  covenant  for  further  assurance,  ut  ante.  No.  II.,  clause  6, 
p.  199;  And  then  covenants  from  mortgagee  not  to  exercise 
power  of  sale  without  giving  (mortgagor)  due  notice,  and  that  mort- 
gagor shall  etgoy  until  default,  ut  ante.  Section  II.,  No.  II,  clauses 
13  and  14,  p.  49.] 

In  witness,  &a 


p  2 


n 
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No.   VL 


MORTGAGE  OF  COPYHOLDS  HELD  UPON  FOUR  LIVES  SUC- 
CESSIVELY, AND  ASSIGNMENT  OF  A  POLICY  OF  ASSURANCE 
BY  WAY  OF  ADDITIONAL  SECURITY. 


1. 

2.  Recital  of  gnnt  of  oopyholds  to 

trustees  in  trust  for  mort- 
gagor. 

3.  That  mortgagor  has  effected  an 

assurance  of  his  estate  in  the 
Law  Property  and  Life  Assu* 
ranoe  Society. 

4.  Of  application  and  agreement  for 

loan. 

5.  Testatum,   bj   which   mortgagor 

transfers  his  estate  and  interest 
in  the  premises. 

6.  Dedaraiion    that   trustees    shall 


stand  possessed  of  premises,  is 
trust  for  mortgagees,  subject  to 
proviso  for  redemption. 

7.  That  mortgagor  has  good  right  to 

transfer  his  estate  and  interest 
in  copyholds  and  policj  of  assa- 
ranee. 

8.  To  obtain  renewed  grants  upon  tiie 

dropping  of  any  of  the  lives,  with 
power  for  mortgagees  to  obtain 
such  renewals  in  default. 

9«  Declaration  that  mortgage  money  it 
advanced  on  a  joint  account,  and 
that  it  shall  be  transmissible  to 
the  survivor. 


Parties  1.  THIS  INDENTURE,  made  the        day  of      A.D.,  18    , 

Between  {mortgagor^  of,  &o.,  of  the  first  part,  (A)  of,  &c, 
and  {B.)  of,  &c.,  of  the  second  part,  (D.)  of,  &c,  and  {E.) 
of,  &c,  of  the  third  part,  and  {hoo  mortgagees^  of,  &c,  of  the 
fourth  part 

of  copybdidB  to       2.  Whereas  at  a  Court  Baron  of  the  Dean  and  Chapter  of  the 


^;^S;;^cathedral  church  of 


holden   for  the  manor  of  H.  oc 
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the  day  of  ,  one  messuage  and  one  half-yard  land  were      No.  vi. 

granted  to  the  said  (A.  and  B.\  is  tbust  for  the  said  {mortgagor)     Mm^age 
for  the  term  of  their  Kves,  and  of  the  surviyor  of  them  successively,  ^^^^^ 
according  to  the  custom  of  the  said  manor,  subject  to  the  rents,    ^^^  ^^^> 
heriots,  suits  and  services  therefore  due  and  of  right  accustomed ;       — 
and  at  the  same  court  the  reversion  of  the  said  copyhold  premises 
was  granted  to  the  said  (C  and  D.)  for  the  term  of  their  lives, 
and  of  the  survivor  of  them  successively,  according  to  the  custom 
of  the  said  manor,  immediately  after  the  decease,  surrender  or 
ibrfatnre  of  the  said  {A.  and  B.\  .subject  to  the  yearly  rent  of 
i  ,  and  a  helriot  when  it  should  happen ;  suit  of  court  and 

other  services  therefore  due  and  of  right  accustomed, 

3.  And  whebbas  the  sidd  (nunigagor)  has  effected  an  assurance  That  mortgagor 
i^n  his  estate  and  interest  in  the  said  copyhold  premises  in  the  ^|)|^,^J^^f"i8 
Law  Pbopebtt  akd  Lute  Assubange  Society,  in  the  sum  ««tate  in  the 

Law  Property 

of  £  ,  to  be  paid  to  him,  his  executors,  administrators  or  and  Life, 

aaogns,  on  the  determination  of  his  estate  and  interest  in  the  same  sociei^^ 
preiDi8e&  ^ 

4.  And  WHEBEAS  the  said  {mortgagees),  upon  the  application  Of  application 

and  at  the  request  of  the  said  {mortgagor),  have  agreed  to  advance  f^^  i^^^^°^^ 

him  the  sum  of  £  on  the  security  of  the  said  copyhold 

pranises  and  policy  of  assurance  in  manner  hereinafter  ^>pear- 
ing. 

5.  Now  THIS  InDENTUBE  WITNESSETH,  that  in  consideration  Testatam,  hj 

of  the  sum  of  £  sterling,  paid  by  the  said  {n^^^V^V^^^ 

to  the  said  {mortgagor)  on  the  execution  hereof,  the  receipt  !>»«*»*• 
of  which  the  said  {mortgagor)  hereby  acknowledges,  and  there- in  the  premiaea. 
inmi  doth  release  and  for  ever  discharge  the  said  (mortgagees), 
their  heirsi  executors,  administrators  and  assigns,  he  the  said 
{mortgagor)  DOTH  by  these  presents  release,  transfer  and  assign 
Ottto  the  sud  {two  mortgagees),  their  executors,  administrators 
and  asfflgns,  all  the  estate  and  interest  of  him  the  said  {mort^ 
9Vor\  of  and  in  ALL  [Descbibe  copyhold  parcels^  with  their 
appurtenances.] 

6.  And  it  is  hebebt  covenanted,  declabed  and  aobeed  JjfjJlS^ 
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No.  VL 

Mortgage 
of  Copyholdt 

heldypon 

Four  Lioet, 

^c 

shall  Btand 
of 


premiBcein 
troflt  for 
mortgagor^ 
subject  to 
proviso  for 
redemption. 


that  all  and  dogukr  the  said  copyhold  hereditaments  and  premucB 
shall  from  henceforth  during  the  lives  of  the  said  (A.  and  B.)  and 
the  suTTivor  of  them,  and  after  the  determination  of  their  estates  as 
aforesaid,  during  the  lives  of  the  said  (C  and  D.)  and  the  survivor 
of  them  successively,  be  hdd  by  the  person  or  persons  who  for  the 
time  being  shall  be  entitled  to  the  legal  estate  of  the  same  copy- 
hold premises,  in  trust  for  the  said  {mortgageeB)j  their  ezecuton^ 
administrators  and  assigns,  and  to  be  surrendered  and  assured  in 
such  manner  as  the  said  {martgaffees),  their  executors,  adoiinistrft- 
tors  or  assigns  shall  direct ;  subject  neyebthelssb  to  the  proviso 
for  redemption,  and  the  powers,  provisoes,  declarations  and 
agreements  hereinafter  contained.  [Insert  further  testatum 
by  which  vnxnigagvT  cangns  policy  of  assurance,  and  habendum^  tU 
ante,  Section  IIL,  No.  III.,  clauses  8  and  9,  p.  175.  Also  powr 
of  sale  and  covenant  from  mortgagor  to  pay  principal  and 
interest,  ui  arUe,  Section  II.,  No.  L,  clauses  8,  10  and  lU 
pp.  36,  37  and  38.] 


That  mortpgor  7.  And  ALSO  that  he  the  said  {mortgagor)  now  hath  in  himself 
good  right  to  release,  transfer,  assign  and  assure  the  said  copyhold 
premises  and  policy  of  assurance  unto  the  said  {mortgagees),. 
their  executors,  administrators  and  assigns,  in  manner  aforesaid 
according  to  the  true  intent  and  meaning  of  these  presents. 
[Insert  eooenant  for  quiet  enjoyment  and  freedom  from  inaanr 
brancesy  and  for  further  assurance,  ut  antCy  No.  IL,  clauses 
7  and  8,  p.  199.] 


to  transfer  his 
estate  aod 
interest  in 
eopfholds  and 
poliqj  of 


To  obtain 
renewed  grants 
upon  the 
dropping  of  any 
of  tiie  Uves, 
with  power  for 
mortgagee  to 
obtain  snch 
renewals  in 
default. 


8.  And  also  that  the  said  (mortgagor)  shall  and  will  from  time 
to  time,  and  at  all  times  during  the  continuance  of  this  mortgage 
security,  when  or  as  often  as  any  or  either  of  the  said  lives  in  the 
said  hereinbefore  recited  grant  of  the  day  of  ,  or 

any  renewed  grants  of  the  said  copyhold  premises  shall  happen  to 
die,  use  his  and  their  utmost  endeavours  to  procure  a  rmewal  of 
the  then  subsisting  grants  of  the  same  premises  for  two  lives  in 
possession  and  two  lives  in  reverrion,  in  trust  for  the  said 
{mortgagees),  their  executors,  administrators  and  assigns,  according 
to  the  custom  of  the  said  manor  of  H.,  and  shall  and  will  well  and 
truly  pay  all  fines,  fees,  costs,  charges  and  expenses  incidental  to 
such  xenewal,  and  also  the  yearly  rents,  taxes  and  heriots  when- 
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ever  the  same  shall  become  payable  in  respeot  of  the  said  copyhold      ^^  VL 
promifleB;  and  also,  that  if  the  said  (marigaffor),  hie  executors,     Marigag$ 
admiiiistratorB,  or  assigns,  shall  neglect  or  fUl  to  obtain  such     a«2?«p!mi 
renewals  and  to  pay  the  fines>  fees  and  other  expenses  incidental    ^^^Jf'^ 

thereto^  and  the  said  yearly  rent,  taxes  and  heriots,  then  and  in       

Mich  case,  and  so  often  as  the  same  shall  happen,  it  shall  be  lawful 
bat  not  imperative  for  the  said  {mortgagees)^  or  the  survivor  of 
tbem,  his  executors,  administrators  or  assigns,  to  obtain  such 
renewals,  and  pay  such  fines,  fees  and  charges  incidental  thereto ; 
and  all  such  sum  or  sums  of  money  as  he  or  they  shall  so  expend, 
the  aaid  {mortgagor)^  his  executors,  administrators  or  assigns  will, 
upon  demand,  repay  unto  the  scud  {mortgagees)^  or  the  survivor  of 
them,  his  executors,  administrators  or  assigns,  together  with 
interest  for  the  same  at  the  rate  of  5/.  for  every  \QOL  by  the  year, 
from  the  time  at  which  such  payments  shall  have  been  so  made 
as  aforesaid;  and  until  such  repayment,  all  sums  of  money  so 
advanced  as  aforesaid,  not  exceeding  in  the  whole  the  sum  of 
£  ,  (a)  shall  be  a  further  charge  upon  the  said  mortgaged 

premises,  and  •  carry  interest  at  the  rate  aforesaid.  [Add  covenant 
(o  keep  up  poHeg  of  assurance^  with  power  for  mortgagees  to  renew  in 
dtfauli,  as  in  notes  E.  and  F.,  ut  anie,  Section  IIL,  No.  IL, 
f»  169.  And  also  covenant  from  mortgagees  not  to  exercise 
power  qfsak,  without  giving  mortgagor  due  notice ^  and  that  mortgagor 
thaU  enjoy  until  default,  ut  ante.  Section  IL,  No.  IL,  clauses  13 
and  14,  p.  49.] 

9.  Provided  always,  and  it  is  hebebt  declabed,  that  the  DecUntion 
add  sum  of  £  ,  so  advanced  by  the  said  {mortgagees)  as  afore-  mon^^ir**** 

aaid,  ia  advanced  by  them  out  of  trust  moneys  held  by  them?^^*°®*^~^» 

.  .  ^  •'  ^  •'  •'  joint  aoooonti 

jointly  and  on  a  joint  account,  and  that  in  the  event  of  the  death  ud  that  u 
of  either  of  them  in  the  lifetime  of  the  other,  during  the  continu-  miambie  to  the 
ance  of  the  said  principal  sum  or  any  part  of  the  same  upon  this  '°^^^- 
mortgage  security,  the  said  principal  sum  and  interest  shall  be 
paid  and  payable  to  the  survivor  of  them,  his  executors,  adminis- 


(a)  Sodi  an  amount  aa  the  oJ  valorem  stamp  on  the  deed  will  be  8u£Boient 
tooorcr. 
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No.  vi.      trators  or  asrigns^  whose  receipt  or  receipts  shall  be  a  saffident 

Mortgoffe     discharge  for  the  same,  without  the  concurrence  of  the  executors 

hMwon*  ^^  administrators  of  him  who  shall  first  depart  this  life,  anything 

^^^Jf^'   hereinbefore  contained  to  the  contrary  thereof  in  anywise  notwith- 

standing. 

In  W1TN£88|  &C. 
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No.  vn. 


MORTGAGE  OF  COPYHOLDS  HELD  FOR  THREE  LIVES,  WITH 
COVENANT,  UPON  THE  DROPPING  OF  EITHER  OF  THE  LIVES, 
TO  EFFECT  A  POUCY  OF  ASSURANCE  UPON  THE  UFE  OF 
ONE  OF  THE  SURVIVORS. 


1.  Parties. 

1  Reatel  of  admission  of  mortgagor 
to  oopybold  premises. 

3.  Of  agreement  for  lo«n. 

4.  Testatum,    by   which    mortgagor 

ooTenants  to  surrender  to  mort- 
gagee's use,  and  in  the  mean- 


time to  stand  possessed  of  copy- 
holds for  his  benefit. 

6.  For  tether  assurance. 

6.  That  upon  the  dropping  of  any  one 
of  the  lives  mortgagor  will  effect 
an  assurance  upon  we  life  of  one 
of  the  sunrivorB. 


1.  TfflS  INDENTURE,  made  the        day  of        A.D.  185  ,  P«rtiii- 
Between  (moj1gagcr)j  of.  Ad  of  the  one  part,  and  {mortgagee) 

of,  &C.;  of  the  other  part 

2.  VThebeas  at  a  Coart  Baron  held  in  and  for  the  manor  of  B.  Beohai  of 

m  the  ooonty  of  S.,  on  the  day  of  ,  the  said  {morU  mortgagor  to 

gogfn)  was  admitted  tenant  of  the  copyhold  hereditaments  and  "^^^^ 
premises  hereinafter  described,  to  hold  to  him,  his  heirs  and 
aaogns  for  and  during  the  life  (insebt  namen  and  ages  of  the 
mpeetive  Uoee),  and  the  lives  and  life  of  the  survivors  and 
nirnvor  of  them^  at  the  ?nll  of  the  lord,  according  to  the  custom 
of  the  said  manor,  by  fealty  and  suit  of  court,  and  an  heriot  on 
the  dropping  of  each  of  the  said  lives,  as  appears  by  the  copy  of 
court  roll  of  the  said  manor,  bearing  date  on  or  about  the 
<kyof 


3.  Akd  whebeas  the  ^said  (rnortgagor)  has  requested  the  said  Of  agreement 

for  loan. 
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No.  VII.      {mortgagee)  to  advance  him  the  sum  of  £  '         on  the  security  of 
Mortgage     the  Said  copjhold  hereditaments  and  premises,  which  the  said 
keld^Tkree  {fnortgagee)  has  agreed  to  do. 

Tartatnm,  4.  Now  THIS  INDENTURE  WITNESSETH,  that  in  Consideration 

mor^agor        ^^  ^^  sum  of  £  Sterling  paid  bj  the  said  (mortgagee)  to  the 

rarrender  to      ^^  {mortgagor)  on  the  execution  hereof,  the  receipt  of  which  the 
mortgagee's       said  {mortgagor)  hereby  acknowledges,  and  thereirom  doth  by 
meantime  to      these  presents  release  and  for  ever  discharge  the  said  {mortgagee)^ 
rftt)pyhoId8*^ ^®  heirs,  executors,  administrators  and    assigns,  HE  the  said 
hia  benefit       {mortgagor)  doth  hereby  for  himself,  his  heirs,  executors  and 
administrators,  covenant  with  the  said  {mortgagee)^  his  heirs,  exe- 
cutors, administrators  and  assigns,  that  he  the  said  {mortgagor) 
will  at  his  own  costs,  at  or  before  the  next  general  or  other  court 
to  be  holden  in  and  for  the  said  manor  of  B.,  or  other  the  manor 
or  manors  whereof  the  said  copyhold  premises  are  holden^  well  and 
sufficiently  surrender  into  the  hands  of  the  lord  or  lords,  lady  or 
ladies  for  the  time  being  of  the  said  manor,  according  to  the 
custom  or  respective  customs  thereof,  and  otherwise  well  and 
effectually  convey  and  assure  to  and  to  the  use  and  behoof  of  the 
said  {mortgagee),  his  heirs  and  assigns.  All,  &c.  [Hebe  descbibe 
parcels,']  with  their  appurtenances,  and  all  the  estate,  right,  title, 
interest,  tenant-right  and  benefit  of  renewal,  claim  and  demand 
whatsoever,  of  him  the  said  (mortgagor),  of,  in,  to^  out  of  or  upon 
the  said  copyhold  hereditaments  and  premises.  To  the  intent 
that  the  said  {mortgagee),  his  heirs  or  assigns,  may  be  lawfoQy 
admitted  tenant  of  the  said  copyhold  hereditaments  and  premises 
on  the  court  rolls  of  the  said  manor.  To  hold  to  him,  his  hein 
and  assigns  for  and  during  the  lives  ot {names  of  the  three  Uves), 
and  of  the  lives  and  life  of  the  survivors  and  survivor  of  them,  at 
the  will  of  the  lord,  according  to  the  custom  of  the  said  manor  of 
B«,  or  other  the  manor  or  manors  whereof  the  same  copyhold 
hereditaments  are  now  holden,  subject  to  the  customary  rental 
heriots,  suits  and  services  therefore  due  and  of  right  accustomed; 
And  in  the  meantime  until  such  surrender  shall  be  perfected  by 
the  admission  of  the  said  {mortgagee),  as  tenant  of  the  said  copy- 
hold hereditaments  and  premises,  the  said  {mortgagor),  his  heirs 
and  assigns,  will  stand  seised  or  possessed  of  the  said  copyhold 
hereditaments  and  premises^  In  Tbust,  and  for  the  sole  benefit 
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of  the  fluid  (mortgagee)  his  heirs  and  assigns,   Subject  never-    No.  vil 
THELESS  to  the  proyiso  for  redemption,  and  the  powers,  pro-     Mortgage 
visoes,    declarations    and   agreements  hereinafter  declared  and  Md^Tkree 
ooatained     [Ihsebx  praoUo  fir  redenq^tian,  ut  ante.  No.   UL,     ^^^  ^ 
daose  6,  p»  204 ;  power  of  sale  in  default,  ut  ante.  Section  IIL, 
No.  L,  claose  8,  p.  160;  Also  covenant  from  mortgagor  for  pay^ 
9mU  of  frindpal,  iniereet  and  cuetomary  outgoinge  in  respect  of  the 
mrtgaged  prenmes  ;  that  mortgagor  hoM  good  right  to  surrender ;  and 
for  qmet    ei^yment  and  freedom  from    incumbrances,   ut    ante. 
No.  UL,  clauses  7,  8  and  9,  p.  205.] 


5.  Aki>  moreovbe  that  the  said  {mortgagor)  and  all  persons  j^JJ^^^^*' 
rightfally  claiming  any  estate  or  interest  in  the  said  copyhold 
hereditaments  and  premises,  will  at  all  times  during  the  continu- 

iDce  of  this  mortgage  security,  at  the  request  of  the  said  {mort- 
gagee)^ his  executors,  administrators  or  assigns,  but  at  the  costs  of 
the  said  {mortgagor)^  his  heirs,  executors,  administrators  or  assigns, 
enter  into,  execute  and  perfect  all  such  surrenders,  admissions  or 
other  acts  and  assurances,  for  the  more  perfectly  or  satisfactorily 
aaenring  and  confirming  the  said  copyhold  hereditaments  and  pre- 
mises with  their  appurtenances,  unto  and  to  the  use  and  for  the 
benefit  of  the  said  {mortgagee),  his  heirs  and  assigns,  for  and 
dnimg  the  lives  of  the  said  {names  of  lives)y  and  the  lives  and  life 
of  the  survivors  and  survivor  of  them,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  said  manor,  subject  to  the  cus- 
tomary rents,  heriots,  suits  and  services  therefore  due  and  of  right 
secostomed,  as  the  said  {mortgagee),  his  executors,  administrators 
or  assigns,  or  his  or  their  counsel  in  the  law,  shall  require. 

6.  Akd  lastly,  that  in  case  either  of  them  the  said  {names  (?/*  That  upon  the 
At  three  Hoes)  shall  happen  to  die  during  the  continuance  of  this  <me  of  the  BTea, 
mortgage  security,  then  the  said  {mortgagor)^  his  heirs,  executors,  ^^^^^^ 
administrators  or  assiinis  will,  as  soon  as  convenientlv  may  be  f"^!!^^.^!^ 

^  '  •  *'  the  kfe  of  one 

thereafter,  effect  a  policy  of  assurance  upon  the  life  of  one  of  the  of  theinmTon. 
sorrivors  in  some  respectable  assurance  office  in  England  to  be 
approved  of  by  the  said  {mortgagee)^  his  executors^  administrators 
and  assigns,  in  the  sum  of  £  or  upwards,  to  be  paid  on  the 

death  of  such  survivor  whose  life  shall  be  so  assured  as  aforesud ; 
And  alsOy  that  the  said  {mortgagor),  his  executors,  administrators 
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No.  VIL     or  assigns,  will  regularly  pay  the  annual  premium  for  keeping  the 
Mortgage     Said  policy  of  assurance  on  foot  whenever  the  same  shall  become 
Md^Thrte  WJ^'^i  ^  suoh  manner  as  that  one  of  the  lives  upon  which  the 
^^>^ffe.    gaid  lease  is  determinable*  may  be  constantly  kept  assured  in  at 
least  the  sum  of  £  during  the  continuance  of  this  security ; 

and  will  also  immediately  after  payment  of  the  premiums  as  afore- 
said deliver  the  proper  receipts  and  vouchers  for  the  same  unto 
the  said  (mortgagee)^  his  executors,  administrators  or  asffigns. 
[Add  power  for  mortgagee  to  renew  policy  in  caee  of  mortgagor's 
default^  ut  ante.  Section  IIL,  clause  F.  to  precedent  No.  IL, 
p.  169.  And  then  add  covenants  from  mortgagee  that  mortgagor 
shall  enjoy  until  default,  and  that  mortgagee  will  not  exercise  power 
of  sale  without  gioing  mortgagee  due  notice,  ut  ante.  Section  IL* 
No.  IL,  clauses  13  and  14*  p.  49.J 

In  witness,  &c. 
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221 


No.    VIII. 


DECLARATION  OF  THE  USKS  OF  A  SURRENDER  OF  COPY- 
HOLD  PREMISES,  WHERE  PART  OF  THE  PURCHASE  MONEY 
IS  TO  BE  ALLOWED  TO  REMAIN  UPON  MORTGAGE. 


I.  PMet. 

t  Sedtal  of  ag^reement  for  sale  and 


3.  Of  murender   and    admiasion  of 

trustees. 

4.  Testatam,  declarinnf  the  trusts  of 

sonender  and  admission. 

5.  PiOTiso  for  redemption. 

6.  TWkmoTt«.gor  rf«n  enjoy  imta 

7.  In  case  of  deAraU  matigt^^oe  to 

stend  possessed  of  copyholds  in 
tmst  for  copyholder. 

8.  P^mcr  of  sale. 


9.  Declaration  of  tmst  of  purchase 
moneys. 

10.  Indemnity  to  trustee. 

1 1.  Covenant  from  mortp;agor  for  pay« 

ment  of  principal  and  interest, 
and  all  outgoings  in  respect  of 
copyhold  premises. 

12.  For  quiet  enjoyment  and  freedom 

from  incumbrances. 

13.  Covenant  from  mortgagee  not  to 

take  any  steps  towards  selling 
the  mortgaged  premises  without 
giving  the  mortgagor  six  calendar 
months'  previous  notice  thereof. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.,  185  , 
Betw^sk  {motigagor\  of,  &c.,  of  the  first  part,  {tnutee\  of,  &c. 
of  the  second  part,  and  (mortffogee),  of;  &c.;  of  the  third  part 


2.  Whereas  the  said  {mortgagor)  has  contracted  with  the  said  Recital  of 
[mortgagee)  for  the  absolute  purchase  of  all  that  copyhold  ^^'^^  ^"" 
(iaeribe  parceb),  and  the  inheritance  thereof  in  fee  simple,  firee  ™w^*«^ 
from  an  incumbrances,  for  the  sum  of  £  ,  and  upon  the 

treaty  for  the  saidpurchase  it  was  agreed  that  the  sum  of  260/., 
pvt  of  the  said  purchase  money,  should  remain  secured  upon 
niortgage  of  the  same  premises. 
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No.  vilL        3.  Akd  whereas  in  pursuance  of  the  said  agreement^  and  for 

DedaraJtion    the  purpose  of  Carrying  the  same  into  effect,  the  said  {mortgagee) 

Smren^of  **  *  court  baron  held  in  and  for  the  said  manor  on  the  day 

-^f^wAcW     Qf  ^    duly  surrendered  the  said  copyhold  or  customary 

hereditaments  and  premises  with  their  appurtenances  into  the 

hands  of  the  lord  of  the  said  manor,  to  the  use  of  the  said 
(trustee),  his  heirs  and  assigns,  who  was  then  and  there  admitted 
tenant  of  the  same  premises,  on  the  court  rolls  of  the  said  manor, 
subject  to  the  rents,  heriots,  fines,  suits  and  services  therefore 
due  and  of  right  accustomed* 


Of  larraoder, 
and  admission 
of  trustees. 


Testatom, 
declaring 
the  tmsts  of 
somnderand 


Proviso  for 
redemption. 


4.  Now  THIS  Indenture  witnesseth,  that  in  conmderation 
of  the  sum  of  £  ,  part  of  the  said  purchase  money,  or  sum 
of  £  ,  paid  by  the  said  {mortgagor)  to  the  said  {mortgagee) 
on  the  execution  hereof,  the  receipt  of  which  the  said  (mortgagee) 
doth  hereby  acknowledge,  as  also  of  the  sum  of  £  ,  the 
residue  of  the  said  purchase  money,  to  be  secured  upon  mortgage 
of  the  said  copyhold  or  customary  hereditaments  and  premises  sb 
hereinafter  mentioned,  it  is  hereby  mutually  declared  and  agreed 
by  and  between  the  sidd  parties  to  these  presents,  that  the 
said  (trustee),  his  heirs  and  assigns,  shall  stand  seised  or  possessed 
of  the  said  copyhold  or  customary  hereditaments  and  premises, 
with  their  appurtenances,  upon  trust  for  the  said  (mortgagee), 
his  heirs  and  assigns,  subject  to  the  proviso  for  redemption, 
and  the  powers,  provisoes,  declarations,  and  agreements  herdn- 
after  limited,  declared  and  contained. 

5.  Provided  always,  and  it  is  hereby  declared,  that  if 
the  said  (rnortgagor),  his  heirs,  executors,  administrators  or  assigiiSi 
shall  on  the  day  of  next  pay  tinto  the  said 
{mortgagee),  his  executors,  administrators  or  assigns,  the  sum  of 
£  sterling,  together  with  interest  for  the  same,  at  the 
rate  of  £  for  every  100/.  by  the  year,  on  the  day 
of  next,  without  deduction,  then  the  said  (trustee^  his  han 
or  assigns,  will,  at  the  request  and  costs  of  the  said  {mortgagor)^ 
his  heirs  or  assigns,  at  the  next  general  or  other  court  to  be 
holden  in  and  for  the  said  manor,  duly  surrender  the  said  copyhold 
hereditaments  and  premises  into  the  hands  of  the  lord  or  lords, 
lady  or  ladies,  of  the  manor  for  the  time  being,  to  the  use  of  the 
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odd  {mortgager^  his  heirs  and  asrigns,  TO  THE  INTENT  that  the     No.  Vlli. 
wA  {mortgag€T)j  his  heirs  and  assigns^  may  be  admitted  tenant  to   ikdanoiim 
ill  the  said  copyhold  or  customary  hereditaments  and  premises  on  s^t^rmSlro/ 
the  court-rolls  of  the  said  manor,  to  hold  to  him,  his  heirs  and   ^Ci)fy*o« 

aangnfi)  for  ever  at  the  will  of  the  lord  according  to  the  custom  of       

the  said  manor ;  and  that  until  such  surrender  shall  be  made  and 
perfected  as  aforesaid,  the  said  (tmsteee),  his  heirs  and  assigns  shall 
stand  sdsed  or  possessed  of  the  said  copyhold  or  customary  here- 
ditaments and  premises,  in  tbust,  and  for  the  sole  benefit  of  the 
laid  {mortgager),  his  heirs  and  assigns,  and  to  be  surrendered  and 
&poeed  of  from  time  to  time  as  he  or  they  shall  direct  or 
appoint 

&  And    it    is  hereby   also   DECLABED   and  AGBEED,    that  '^^  mortgagor 

shall  enjoy 

until  defiault  shall  be  made  in  payment  of  the  said  sum  of  £  ontu  dofiuiit 

and  interest,  it  shall  be  lawful  for  the  said  {mortgagor),  his  heirs 

and  assigns,  to  hold  and  enjoy,  and  to  receive  and  take  the  rents, 

iflBoes,  and  profits  of  the  said  copyhold  or  customary  hereditaments 

and  premises,  without  interruption  or  denial  of  or  by  the  said 

{tnutee)  or  {mortgagee),  or  either  of  them,  their  or  either  of 

their  heirs  or  assigns,  or  any*other  person  or  persons  rightfully 

churning  through,  under,  or  in  trust  for  him  or  them,  or  either  of 

them. 

7.  PbOYIDBD  also,  and  it  is  HBEEBY  FTTBTHEB  DECLABED  ^^f  , 

denuilt  trustee 

AHD  AGBEED,  that  if  de&ult  shall  be  made  in  payment  of  the  to  stand 
»d  aom  of  £  and  interest,  at  the  time  and  in  manner  ^^t 

heranbefore  appointed  for  payment  thereof,  then  the  said^*^^~P^" 
{^nutee),  his  heirs  and  assigns,  shall  stand  seised  or  possessed  of 
the  said  copyhold  or  customary  hereditaments  and  premises, 
nr  trust  for  the  sole  benefit  of  the  said  {mortgagee),  his  heirs 
•Dd  assigns,  and  to  be  surrendered  and  disposed  of  from  time  to 
time,  as  he  or  they  shall  direct  or  appoint. 

&  PbOYIDBD  also,  and  it  is  HEBEB Y  MOBEOVEB  DECLABED  Power  of  sale. 

AID  AGBEED,  as  a  ftirther  and  concurrent  security  for  the  pay- 
ment of  the  said  sum  of  £  and  interest,  that  in  case  the 
nid  sum  of  £  and  interest,  or  any  part  thereof,  shall 
nmm  undischarged  after  the  said  day  of  next,  it 
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DeclantioD  of 
trust  of 
pnrchafle- 

IDiODO^. 


Indamnitj  to 
trustee. 


No.  VilL     shall  be  lawful  for  the  sud  (trustee),  his  heirs^  executors,  adminid- 

Dedtmoitm    trators  Or  assigns,  at  the  request  in  writing  of  the  said  {mortgagee), 

s^!^.^^^/  his  executors,  administrators  or  assigns,  [Continue  power  of  tak, 

rnmm^f^tt    ^^    wdemnity    to  purchasers;    ut  ante^    Section  IL,    No.  IL, 

— ^       clause  7,  p.  46.] 

9.  And  it  is  hebeby  declared,  that  the  said  {trustee),  his 
heirs,  executors,  administrators  or  assigns,  shall  stand  possessed  of 
the  moneys  to  arise  from  such  sale  or  sales,  in  trust,  first, 
to  detain  thereout  a  sufficient  sum  to  de&aj  all  the  expenses 
incidental  to  such  sale  or  sales ;  secondly,  to  pay  unto  the  said 
{mortgagee),  his  executors,  administrators  or  assigns,  the  said 
principal  sum  of  £  and  interest  hereby  secured,  or  so  much 
thereof  as  shall  then  remain  undischarged ;  and  thirdly,  to  pay 
over  the  surplus  moneys  (if  any)  unto  the  said  {mortgagor),  lus 
heirs,  executors,  administrators  and  assigns. 

10.  And  it  is  hereby  also  declared  and  agreed^  that  the 
said  {trustee),  hb  heirs,  executors,  administrators  or  assigns,  shall 
not  be  accountable  for  more  money  than  he  or  they  shall  actually 
receive,  nor  for  any  loss  that  shall  Jiappen  in  the  execution  of  the 
aforesaid  trusts,  except  the  same  shall  happen  through  his  or  their 
own  wilful  default ;  and  also  that  it  shall  be  lawful  for  the  said 
{trustee),  his  heirs,  executors,  administrators  or  assigns,  to  deduct, 
retain,  and  reimburse  himself  and  themselves  respectively,  out 
of  the  said  copyhold  or  customary  hereditaments  and  premises^ 
all  such  costs,  charges,  and  expenses  as  he  or  they  shall  pay 
or  incur  in  or  about  the  execution  of  the  aforesaid  trusts,  or 
in  anywise  in  relation  thereto.  [Insert  covenant  from  mortgagee 
that  he  has  good  right  to  surrender ;  Vol.  L,  Part  IL,  Section  III^ 
No.  L,  clause  5,  p.  304.] 

11.  And  the  said  {mortgagor),  doth  hereby  for  himself,  his 
heirs,  executors  and  administrators,  covenant  with  the  said 
{mortgagee),  his  heirs,  executors,  administrators  and  assigns,  that  he 
the  said  {mortgagor),  his  heirs,  executors  or  administrators,  will 
pay  unto  the  said  {mortgagee),  his  executors,  administrators  or 
assigns,  the  full  sum  of  £  sterling,  iogether  with  interest 
fpr  the  same  at  the  rate  of  5L  for  every  100/.  by  the  year,  at  the 


Covenant  finom 
mortgagor  for 
payment  of 
wincipal  and 
interest. 
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time  and  in  manner  hereinbefore  appointed  for  payment  thereof;     No.  Vlii. 
AND  ALSO  all  such  payments  and  other  outgoings  as  now  are,    Jkdaration 
or  at  any  time  hereafter  shall  be,  charged  upon  and  payable  in  ^  surrJ^of 
reqpect  of  the  said  copyhold  or  customary  hereditaments  and  p^^^^^ 
premises.  ^  ^  - — 

^  And  all  oot- 

goings  in 

12*  And  also  that  the  said  copyhold  or  customary  heredita-^P^^^jJ^*^® 
ments  and  premises  shall  or  may  from  time  to  time  and  at  all  times  premises. 
be  hdd  and  enjoyed  upon  the  trusts  and  for  the  ends,  intents  and  e^ojment  and 
pmrposes  hereinbefore  declared  concerning  the  same,  according  f'®«*<^  *"">"» 

*     *  ,  ,  incumbrances. 

to  the  true  intent  and  meaning  of  these  presents,  without  let, 
suit,  eviction,  ejection,  interruption,  molestation  or  disturbance, 
of  or  by  any  person  or  persons  whomsoever ;  and  that  free  from 
all  incnmbrances  whatsoever  (except  the  rents,  heriots,  suits  and 
services  to  be  paid  and  performed  for  or  in  respect  of  the  said 
copyhold  or  customary  hereditaments  and  premises.)  [Add  cove^ 
>a>^  for  further  casurance,  ut  ante.  No.  II.,  clause  8,  p.  199.] 

13.  And   the  said  (mortgagee)  doth  hereby  for  himself,  his  Corenant  from 

..  .  •     mortgagee  not 

Iidn,  executors,    and   administrators,  covenant  with    the    said  to  take  any 
(mortgagor),  his  heirs  and  assigns,  that  he  the  said  {mortgagee),  his  selimgthe  ' 
executors,  administrators  or  assigns,  will  not  call  upon  the  said  °>o'^<^ 
(trustee),  his  heirs,  executors,  administrators  or  assigns,  to  pay  ^^  giving 
off  the  said  mortgage  debt,    and  shall  not  nor  will  eicercise  caiendarmonths 
the  power  of  sale   hereinbefore  contained,  or  take]  any  steps ^"^^^ °®***^' 
or  proceedings  whatever  towards  the  sale  of  the  said  copyhold 
or  customary  hereditaments  and  premises,   without  giving  six 
cdeodar  months'  previous  notice  thereof  in  writing  to  the  said 
{mortgagor),  his  heirs  or  assigns,  or  leaving  the  same  at  his  or 
their  last  or  usual  known  place  of  abode  or  business  in  England ; 
Provided  nevbkthelbss  that  no  purchaser  under  such  power 
of  sale  shall  be  in  anywise  affected  or  prejudiced  thereby. 

In  witness,  &c. 


you  II. 
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No.  IX. 


MORTGAGE    OF   AN    EQUIIT   OF    REDEMPTION    OF 

COPYHOLDS,  (a) 


1.  Parties. 

2.  Recital  of  first  mortgage. 

3.  That    mortgagor  has   duly  sur- 

rendered copyholds  to  prior 
mortgagee's  use,  but  that  the 
latter  has  not  been  admitted 
tenant. 

4.  That  principal  is  still    due,  and 

some  small  arrear  of  interest, 
but  that  all  customary  outgoings 
have  been  duly  paid. 


5.  Testatum. 

6.  Habendum. 

7.  That  mortgagor  has  good  right  to 

oonvey  equity  of  redemption. 

8.  For  quiet  enjoyment  and  freedom 

from  incumbrances. 

9.  For  further  assuranoe. 

10.  That  if  prior  mortgage  is  paid  off, 
mortgagor  will  surrender  to  mort- 
gagee's use. 


Parties. 


RedUloffint 
mortgage. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.  18  , 
Between  (martffoffar),  of,  &c.>  of  the  one  part^  and  (present 
mortgagee),  of,  &C9  of  the  other  part. 


2,  Whereas  by  indenture  dated  the 


day  of 


,  made 


Practical 
remarks. 


(a)  A  mortgage  of  an  equity  of  redemption  of  copyholds  will  pass  by  deed 
without  any  surrender :  {^Fawcett  v.  Lowther,  2  Ves.  304 ;  Rex  ▼.  Lord  of  tie 
Manor  of  Hendon^  2  T.  R.  484 ;  the  proper  mode  being  a  grant  and  release  of  the 
mortgagor's  equitable  interest  in  the  premises,  he  also  entering  into  a  covenant 
that  he  will,  subject  to  the  first  mortgage,  stand  possessed  of  the  copyhold 
premises  upon  trust  for  the  second  mortgagee ;  and  that  in  case  the  first  mortgage 
IS  paid  off»  that  he  will  surrender  to  such  second  mortgagee's  use :  (2  Hughes 
Pract.  Mort.  8.) 
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betveen  the  said  {mortgagor)  of  the  one  part,  and  (  prior  mart'       No.  ix. 
gagor)  of  the  other  part,  the  said  (mortgagor)  in  consideration  of    moh^  of 
the  sum  of  750/.  advanced  to  him  by  the  said  (/?rior  mortgagee)y  Sd^^ntf 
oorenanted  to  surrender  All,  &c.  (dksgkibb  copyhold  parcels)  into     Copykohu, 
the  hands  of  the  lord  of  the  manor  of  A«,  in  the  county  of  B., 
according  to  the  custom  thereof.  To  the  use  of  the  said  {prior 
mortgagee)  To  HOLD  to  him,  his  heirs  and  assigns  for  ever,  at  the 
will  of  the  lord  accordingto  the  custom  of  the  said  manor,  subject 
to  a  proviso  for  redemption  on  payment  by  the  said  {mortgagor^ 
his  heirs,  executors,  administrators  or  assigns^  unto  the  said  (  prior 
^"^^^^^  his  executors,  administrators  or  assigns,  of  the  sum  of 
750^  and  interest,  at  the  rate  of  52.  for  every  100/.  by  the  year, 
oa  a  certain  day  therein  mentioned  and  since  past,  and  also  all 
sach  customary  expenses  and  outgoings  as  the  said  (  prior  mort" 
gagee),  his  heirs,  executors,  administrators  or  assigns,  should  pay  in 
respect  of  the  same  copyholds  or  customary  hereditaments  and 
premises. 

3.  And  whereas  the  said  {mortgagor),  shortly  after  the  execu-  xh*t  morteMor 
tion  of  the  said  hereinbefore  recited  indenture  duly  surrendered  ^"  ^°i^  ^ 

.        ,  ,  surrendered 

tne  said  copyhold  or  customary  hereditaments  and  premises  to  the  copyholds  to 
Qse  of  the  siud  ( prior  mortgagee),  his  heirs  and  assigns,  con*  gagee's  lue,  but 
ditionally  for  securing  the  repayment  of  the  smd  sum  of  750t  and  ^^^^  ^ 
interest  at  the  time  aforesaid,  but  the  said  (  prior  mortgagor)  hath  •Emitted  tenant, 
oot  as  yet  been  admitted  tenant  to  the  said  premises. 

4.  And  whereas  the  said  principal  sum  of  750/,  still  remains  That  principal 
due  to  the  said  (  prior  mortgagee),  upon  hid  said  recited  mortgage  ^^^  ^^  "** 
fiecarity,  but  all  interest  in  respect  of  the  same  has  been  duly  paid  T'T^^^ 

up  to  the  day  of  last,  and  the  said  (mortgagor)  has  that  all  custo- 

also  paid  all  customary  expenses  and  outgoings  whatsoever,  in  outgoings  hare 
respect  of  the  said  copyhold  hereditaments  and  premises,  up  to  the  ^**°  ^^^  ^^ 
dsy  of  the  date  hereof,  as  the  said  (mortgagor)  doth  hereby 
testify  and  declare.     [Iksebt  agreement  for  loan,  ut  ante.  Section 
IIL,  No.  I.,  clause  4,  p.  159.] 

5.  Now  this  Indenture  witnesseth,  that  in  consideration  xesutom. 
of  the  sum  of  260L  sterling  paid  by  the  said  (present  mortgagee)  to 

tbe  said  (mortgagor)  on  the  execution  hereof,  the  receipt  of  which 

Q2 
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No.  IX.      the  eaid  {mortgagor)  hereby  acknowledges,  and    herefrom  doth 

Mortgage  of  release  and  for  ever  discharge  the  said  {present  mortgagee)  bis 

R^de^^iXf  heirs,  executors,  administrators  and  assigns.  He  the  said  {mort- 

CopgkoUs,    gagor\  Doth  by  these  presents  grant,  release,  assign  and  confirm 

unto  the  said  (  present  mortgagee)  his  heirs  and  assigns.  All  that 

the  benefit  and  right  of  redemption  of  him  the  said  {mortgagor)^ 

of   and    in  all  those    the  aforesaid  copyhold    or  customary 

messuages,  tenements,  hereditaments  add  premises  hereinbefore 

described,  with  their  appurtenances ;  And  all  the  estate,  right, 

title  and  interest  of  him  the  said  {mortgagor)^  therein. 

6.  To  have  and  to  hold  the  said  copyhold  or  customary 
messuages,  tenements,  hereditaments  and  premises,  with  their 
appurtenances,  unto  and  to  the  use  of  the  said  (  present  mortgagee), 
his  heirs  and  assigns  for  ever,  at  the  will  of  the  lord,  according  to 
the  custom  of  the  said  manor ;  Subject  nevebthelesb  to  the 
said  hereinbefore  recited  mortgage  security,  and  the  powers  and 
provisoes  therein  contained;  and  also  subject  to  the  proviso  for 
redemption,  and  the  powers  and  provisoes  hereinafter  limited  and 
contained.  [Insert  power  of  sdky  pursuant  to  the  directions  had 
doum,  ut  ante.  Section  III.,  No.  VIL,  clause  6,  p.  192.  Insert 
ALSO,  covenant  for  payment  of  principal  and  interest;  ut  anie. 
Section  lY.,  No.  IIL,  clause  7,  p.  205.] 

That  morigapr      7,  ^yp  j^^gQ  that  he  the  Said  {mortgagor),  now  hath  in  himself 

has  f(ood  right  ,  ;         ^^^     -" 

tocoDTeyaqoitjgood  right  to  grant,  release,  assign  and  confirm  the  equity  of 
empuon.    ^ ^^Q^p^Q^  ^f  ^j^^  ^^^  copyhold  or  customary  hereditaments  and 

premises,  unto  and  to  the  use  of  the  said  (  present  mortgagee),  his 
heirs  and  assigns,  in  manner  aforesaid,  according  to  the  true  mtent 
and  meaning  of  these  presents. 

For  quiet  8*  And  ALSO  that  the  same  copyhold  or  customary  hereditaments 

^^cm  from  <^^  premises  shall  or  may,  at  all  times  hereafter,  be  peaceably  and 
iooambraDCM.  qnietly  held  and  enjoyed  accordingly,  without  any  let,  suit, 
eviction,  ejection,  interruption,  molestation  or  denial  of  or  by  any 
person  or  person  whomsoever,  except  persons  claiming  in  respect  of 
the  said  hereinbefore  recited  mortgage  security ;  and  that  free 
from  all  incumbrances  whatsoever,  except  the  said  hereinbefore 
recited  mortgage  security,  and  the  rents,  heriots,  duties,  suits  and 
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Krries  to  be  paid^  rendered  or  performed,  in  respect  of  the  said      No.  ix. 
copyhold  or  customary  hereditaments  and  premises.  Mortgage  of 

an  Eguity  <(f 
Redemption  qf 

9.  Asj>  FUBTHEB,  that  the  said  {mortgagor),  and  all  persons     Copifhoide, 
lightliilly  claiming  any  estate  or  interest  in  the  said  copyhold  For  further 
or    customary    hereditaments    and    premises)    except    persons  *^^''*°^' 
cbuming    in    respect    of   the    said    recited  mortgage    security^ 
[Continue  covenant  for  further  assurance;   ut  ante.  No.  IL, 

clause  8,  pw  199.] 

10.  Anb    moseoyeb,  that  in  case  the  said  (mortgagor)^  hisThatifmort- 
hcirs,  executors^  administrators  or  assigns,  shall  at  any  time  pay  ^*J!JJJg^wiii 
off  the  said   hereinbefore  recited  mortgasre  debt  of  750i  and  surrender  to 

^>^  ,  mortgagees 

interest.  Then  he  the  said  {mortgagor),  his  heirs  or  assigns,  or  use. 
other  the  person  or  persons  for  the  time  being  in  whom  the  legal 
estate  in  the  said  copyhold  or  customary  hereditaments  and  pre- 
mises shall  be  then  vested,  will  at  the  costs  of  the  said  {mortgagor)^ 
bis  heirs,  executors,  administrators  or  assigns,  at  the  next  general  or 
other  court  to  be  holden  in  and  for  the  said  manor  of  A.  in  the 
nid  county  of  B.,  or  other  the  manor  or  manors  whereof  the  said 
copyhold  or  customary  hereditaments  and  premises  are  holden, 
well  and  effectually  surrender  into  the  hands  of  the  lord  or  lords, 
bdy  or  ladies,  of  the  said  manor  for  the  time  being,  according  to 
the  custom  thereof,  or  otherwise  well  and  sufficiently  convey  and 
MBore  TO  the  use  of  the  said  ( present  mortgagee)  his  heirs  and 
assigns,  ai^l  those  the  aforesaid  copyhold  or  customary  heredita- 
ments and  premises,  with  their  appurtenances,  to  the  intent 
that  the  said  {present  mortgagee)  his  heirs  or  assigns,  may  be 
schnitted  tenant  to  the  same  copyhold  or  customary  hereditaments 
and  premises  on  the  court  rolls  of  the  said  manor,  TO  hold  to 
him,  his  heirs  and  assigns  for  ever,  at  the  will  of  the  lord  according 
to  the  custom  of  the  said  manor,  subject  to  the  rents,  heriots, 
duties,  suits,  and  services  therefore  due  and  of  right  accustomed. 
Akd  fubthrb,  that  in  the  meantime,  and  until  such  surrender 
shall  be  made  and  perfected,  and  the  said  {present  mortgagee), 
duly  admitted  tenant  to  the  said  copyhold  or  customary  heredita- 
ment and  premises,  the  said  {mortgagor),  his  heirs  or  assigns,  or 
other  the  person  or  persons  for  the  time  being,  in  whom  the  legal 
tttate  in  the  same  premises  shall  be  then  vested,  will  stand  seised 
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No.  IX      or  possessed  thereof  in  trust  and  for  the  sole  benefit  of  the  iaH 

Mortgage  of  (  present  mortgagee)^  his  heirs  and  assigns  for  ever,  to  be  surrenderee 

^fj^^^nqf  *^^  disposed  of  from  time  to  time  as  he  or  they  shall  direct  a 

Copyholds,     appoint ;  but  subject  nevertheless  to  the  proviso  for  redemp 

tion,  and  other  the  powers  and  provisoes  hereinbefore  limited  an 

contained.     [Insert  covenant  from  mortgagee  not  to  exercise  powe 

of  sale  without  giving  mortgagor  dtu  notice  thereof  and  thai  the  laiUi 

shall  enjoy  until  default ;  ut  ante.  Section  II.,  No.  IL,  clauses  K 

and  14,  p.  49.] 

In  witness,  &c 
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Sbction  V. 


MORTGAGES  OF  STOCK. 


No.  I. — MojetGAQ^  OP   Stock  nr    thb   Three    per    Cent.    Console,  with 

FOWBRS   OP   Sai^  AMD   USUAIi   CoVSNAMTS. 

No.  II. — ^Mortgage   op  Dividbnds   op   Stock  in   which  thb  Mortgagor 

TAKX8  A   LiPE  LtTERBST,  AND  ASSIGNMKNT   OF   A  J^OUCT    OP   ASSURANCE 
BT  WAT  OP  COUATERAL  SECURITY. 

No.  m. — Mortgage  bt  Husband  and  Wipe  op  the  Dividends  op  Stock 
IN  WHICH  thb  Wipe  takes  a  Life  Interest,  and  also  op  a 
Contingbnt  Retersionart  Intbrxst  which  shb  takes  in  the  same 
Property,  a  Poucy  op   Assurance    on  tub  Husband's  Lipe  being 

ALSO  ABSIGNBD  BY  WAY   OP  ADDITIONAL   SbCURITT. 

No.  rV. — Mortgages  op  Stock  under  a  Power  op  Sale  in  Marriage 
Settlbmebt. 
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No.     I. 


MORTGAGE  OF  STOCK  IN  THE  THREE  PER  CENT.  CONSOLS, 
WITH  POWERS  OF  SALE  AND  USUAL  COVENAN'rS.(ii) 


1.  Parties. 

2.  Recital  that  mortgagor  is  possessed 

of  the  stock. 

3.  Testatum,   whereby  it  is  declared 

that  trustee   shall  stand    pos- 
sessed of  stock. 

4.  Upon  trust  to  retransfer  to  mort- 

gor  upon  payment  of  principal 
and  interest. 

5.  Trusts  for  sale  in  defiiult  of  pay- 

ment, with  power  to  give  re- 
ceipts. 


9*  Covenant  from  mortgagor  that  be 
has  good  right  to  assign,  and 
that  mortgaged  premiaes  shall  be 
held  and  enjoyed  accordingly, 
free  from  incumbrances. 

7.  For  further  assurance. 

8.  Proviso  that  mortgagor  shall  re- 

ceive dividends  until  de&ult 

9.  That  trusts  for  sale  will  not  be 

carried  into  effect  without  giving 
mortgagor  due  notice. 

10.  Power  for  mortgagee  to  appoint 
new  trustees. 


Parties. 


1.  THIS  INDENTUKE,  made  the  day  of  A.D.,  18  , 
Between  {mortgagor)^  of,  &c.,  of  the  first  part,  {mortgagee)^  of, 
&C.,  of  the  second  part,  and  {trustee),  of,  &c.,  of  the  third  part 


Definition  of 
stock. 


(a)  Although  stock  in  the  public  fiinds  is  usually  described  as  so  many 
hundred  pounds  in  the  particular  fiind,  this>  strictly  speaking,  is  an  on- 
technical  term,  there  being  in  reality  no  such  thing:  (Kirby  v.  Potttrt 
4  Ves.  751.)  In  fact,  stock  in  the  public  funds  consists  of  perpetual  annuities 
granted  for  ever,  redeemable  by  the  public.  They  are  a  mere  right,  and  the 
circumstance  that  the  government  is  the  debtor  makes  no  difference.  They 
constitute  a  mere  demsnd  of  dividends  as  they  become  due,  having  no  resem- 
blance to  a  chattel  moveable  or  coin  money  capable  of  possession  or 
manual  apprehension :  ( Wildmcen  v.  Wildman,  9  Ves.  1 74.)  Stock  havingi 
however,  acquired  by  reputation  the  name  of  an  actual  sum,  the  courts  have 
long  recognised  it  under  such  appellations  as  1,000/.,  Three  per  Cent.  Con- 
solidated Annuities;  5,000/.,  Three  per  Cent.  Reduced  Annuities,  and  so 
forth.     But  unsubstantial  as  stock  may  technically  appear,  it  has  acquired 
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2.  Whereas  the  said  {mortgagor)  being  poaseeBed  of  the  sum  of      No.  i. 
3,750iL  Three  per  Cent.  Consolidated  Annuities,  has  requested  the   Mortgage  qf 
said  {mortgagee)  to  \end  him  the  sum  of  1,5002.  on  the  security  oif^^J^^^ 
the  said  stock,  which  the  said  {mortgagee)  has  agreed  to  do ;  and,    J^^TL^ 
in  order  to  effect  the  same,  the  said  stock  has  been  this  day  duly    w»ertit,wiA 
transferred  unto  and  into  the  name  of  the  said  {trustee)  in  the        sale. 
books  of  the  Governor  and  Company  of  the  Bank  of  England,  (i)  Re^jfJ^^ 

to  be  held  by  him  the  said  {trustee),  upon  the  trusts,  and  for  the  mortgagor  is 

I     .  ,  posaesMd  of  tho 

ends,  mtents  and  purposes,  and  with,  under  and  subject  to  the  stock, 
powers,  provisoes,  declarations  and  agreements  hereinafter  ex- Of  agreement 

for  loan,  and 

pressed  and  declared  of  and  concerning  the  same.  that  stock  has 

been  transferred 
to  tmstee,  fto. 

3.  Now  THIS  Indenture  witnebseth,  that  in  consideration  Testatom, 
of  the  sum  of  l,500i  sterling  paid  by  the  said  {mortgagee)  to  the  J^^  ^« 
said  {mortgagor)  on  the  execution  hereof,  the  receipt  of  which  the  trustee  is  to 

stand  pof """"' 

8ud  {mortgagor)  hereby  acknowledges,  and  therefrom  doth  release,  of  stock, 
exonerate  and  for  ever  discharge  the  said  {mortgagee),  his  heirs,  exe- 
cators,  administrators  and  assigns,  He  the  said  {mortgagor)  doth 
hj  these  presents  declare  and  appoint  that  the  said  {trustee),  his 


a  snfficieiit  sabstantial  credit  to  afford  a  safe  and  adequate  security,  where 
the  holder  has  an  absolute  interest  in  the  property.  Still  it  is  not  often  re« 
aofted  to  as  a  mortgage  security,  because,  generaUy  speaking,  the  fund-holder 
am  raise  the  money  with  less  trouble  and  expense  by  selling  out  sufficient 
stock  for  that  purpose.  Where  mortgages  of  iiinded  property  most  frequently 
occur  is  where  the  party  takes  a  partial  interest;  as  for  life  only,  or  a  mere  trust 
otate,  or  his  interest  is  subject  to  some  contingency.  Yet,  when  the  funds 
>R  in  a  Yery  depressed  state,  or  the  stock  is  shut,  and  so  incapable  of  being 
told  out,  and  there  is  some  pressing  exigency  for  the  money,  it  may  then  be 
idTairtageous  to  resort  to  a  mortgage.  It  must  also  be  borne  in  mind  that 
a  mortgage  of  funded  property  is  attended  with  much  less  expense  than  a 
mortffage  of  real  estate,  where  lengthy  abstracts  have  often  to  be  prepared, 
sad  besYy  expenses  are  frequently  incurred  before  a  marketable  title  can  be 
made. 

(i)  MortsBges  of  stock  are  usually  made  by  a  transfer  of  the  stock,  which  Mortgages  of 
caa  either  be  done  by  the  mortgagor  in  person,  or  by  means  of  a  power  of  stock,  how 
attorney  given  by  him  for  that  purpose.    This  is  accompanied  by  a  deed  of  osiuillj  made. 
^fftuuice^  avoiding  the  assurance,  or  stipulating  for  a  transfer  upon  payment 
of  prindpal  and  interest  at  the  appointed  time.    The  plan  generally  adopted  has 
been  to  transfer  the  stock  into  toe  name  of  one  or  more  trustees,  upon  trust  to 
'ctiaosfer  upon  payment  of  principal  and  interest,  as  in  the  above  form.    The 
^o>tgagor  enters  into  the  usual  covenants  for  payment  of  principal  and  interest; 
wat  he  has  good  right  to  transfer;  for  quiet  enjoyment ;  freedom  from  incum- 
b^uices;  and  for  further  assurance,  as  in  ordinary  mortgages.    To  this  is 
ttually  superadded,  a  proviso  that  the  mortgagor  shall  be  permitted  to  receive 
ue  dividends  until  default. 
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No-  I-       executors,  administrators  and  assigns  shall  finom  henceforth  be 

Mofigape  qf  possessed  of  and  interested  in  the  said  sum  of  3,75021  Three  per 

P^^Com^  Cent   Consolidated  Annuities,  upon  the    tbusts  hereinaftei 

JlS^Tnd    ^^^''^^^^     -^^^  *^®  ^d  {trusiee)y  by  the  direction  of  the  aud 

tnterMt,  with  {martgagor\  doth  by  these  presents  for  himself,  his  hdrs,  execn- 

Saie,        tors  and  administrators,  covenant  with  the  said  {mortgagof\\aA 

executors,   administrators  and  assigns,  and  also  with  the  said 

(rnorigaffee)t  his  executors,  administrators  and  assigns,  that  he  the 

said  (trustee),  his  executors,   administrators   and   assigns,  shall 

and  will  from  henceforth  be  possessed  of  the  said  sum  of  3,750L 

Three  per  Cent.  Consolidated  Annuities. 


upon  tnut  to 
retnuufer  on 
payment  of 
principal  and 
intorest 


Upon  trust  to 
sell  in  default 
of  payment. 


4.  Upon  trust,  that  if  the  said  {martgagor\  his  .execatorfl^ 
administrators  or  assigns  shall  on  the  day  of  next 
pay  unto  the  said  {mortgagee)^  his  executors,  administrators  or 
assigns,  the  sum  of  1,500/.  sterling,  together  with  interest  for  the 
same,  at  the  rate  of  4/1  for  every  lOOZl  by  the  year,  without 
deduction,  then  the  said  {trtistee),  his  executors,  administratoTB  or 
aseagns,  will,  at  the  request  and  costs  of  the  said  (martgofforjy  his 
executors,  administrators  or  assigns,  retransfer  the  said  sum  of 
3,750Z.  Consolidated  Bank  Annuities  into  the  name  or  names  of 
the  said  (mortgagor^  his  executors,  administrators  or  assigns,  free 
from  all  incumbrances  occasioned  therein  by  the  said  (tnutee)^  or 
the  said  (mortgagee),  or  either  of  them  respectively,  their  or  either 
of  their  respective  executors,  administrators  or  assigns. 

5.  Provided  always,  that  if  default  shall  be  made  in  payment 
of  the  said  sum  of  1,500/.  and  interest,  or  any  part  of  the  same,  at 
the  time  and  in  manner  hereinbefore  appointed  for  the  payment 
thereof,  (c)  then  upon  trust  that  the  said  {trustee),  his  executors, 


Mortgagee  of 
stock  may  sell 
without  any 
express  power 
of  sale  being 
limited  to  him. 


(c)  It  is  the  usual  practice  to  insert  powers  of  sale  in  mortgages  of  itodt* 
This  is  not,  however,  necessary  where  the  mortgagor  takes  an  absolute  inteicst 
in  the  stock  and  transfers  accordingly.  The  mortgagee,  in  such  case,  if  defiuilt 
is  made  in  payment,  is  enabled  to  sell  without  any  decree  of  foreclosure;  tibs 
stock  being  considered  in  the  light  of  money  in  the  hands  of  the  reputed  ownff, 
and  transferable  accordingly:  (Tucker  y.  Wilson,  1  P.  Wms.  261 ;  Lockmoodr. 
Ewer,  2  Atk.  303.)  But  notwithstanding  a  mortgagee  in  possession  of  stodt 
has  a  right  to  sell  the  stock  without  any  express  power  being  limited  to  bim  ftr 
that  purpose,  he  will,  nevertheless,  oe  accountable  to  the  moitgagor  for  tiM 
surplus  proceeds,  after  deducting  his  principal,  interest  and  costs :  (Thomas  r- 
Puddesburtfy  Sel.  Gas.  in  Cha.  31 ;  Ex  parte  Dennison,  3  Ves.  552.) 


r 
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adnunifitratora  or  asrigns  shaU,  upon  the  request  of  the  said       No.  i. 
(mortgagee),  his  executors,  administrators  or  assigns,  and  without   Mortgage  qf 
theneeesffity  of  any  concurrence  on  the  part  of  the  said  {mortgagor),  pgr!mLC<m$oU, 


bis  executors,  administrators  or  assigns,  sell  and  absolutely  dispose    J^KQQaad 

of  the  whole  or  such  part  of  the  said  sum  of  3,75021  Three  per  Cent,  iuerett,  vnth 

Consolidated  Annuities  as  the  case  may  require,  for  as  much  sterling        saU. 

money  as  the  stock  sold  will  then  produce,  and  shall,  out  of  the 

prooeeds  of  such  sale,  after  deducting  aU  incidental  expenses,  pay 

unto  the  said  {mortgagee),  his  executors,  administrators  or  assigns 

the  said  sum  of  1,6001.  and  all  interest  for  the  same  at  the  rate 

aforesaid,  which  shall  then  remain  due  up  to  and  inclusive  of  the 

day  of  payment,  and  shall  pay  over  the  surplus  moneys  (if  any) 

to  the  said  (mortgagor)^  his  executors,  administrators  or  assigns. 

And  it  is  hereby  agreed  that  the  receipts  of  the  said  (trustee),  his  ^^^.®'  ^^  s^^^ 

executors,  administrators  or  assigns,  or  other  the  trustee  or  trustees 

for  the  time  being  of  these  presents,  shall  be  good  and  sufficient 

&charges  for  so  much  money  as  in  such  receipts  shaU  be  expressed 

to  be  received ;  and  the  person  or  persons  paying  the  same  shall 

not  afterwards  be  responsible  for  the  application  thereof*    [Insert 

covenant  from  mortgagor  for  payment  of  principal  and  interest,  ut 

(ote^  Section  IL,  No.  I.,  clause  10,  p.  37.] 

6.  Akd  also  that  he  the  said  {mortgagor)  now  hath  in  himself  That  he  hath 
good  right  to  transfer  the  said  sum  of  3,7502.  Three  per  Cent  Con-  ^"^  "K^t  to 
soiidated  Aimuities  unto  the  said  {trustee),  his  executors,  adminis-  that  mortgaged 

a  .  •,  •  premises  «h*li 

tntoTB  and  assigns,  upon  the  trusts  and  in  manner  aforesaid  And  be  held  and 
ruiTHEB,  that  the  same  shall  be  held  and  enjoyed  accordingly,  free  Moordfngir, 
ftom  all  incumbrances  whatsoever.  fr"  ^™ 

incambraDceB. 

7.  And  moreover  that  the  said  {mortgagor),  and  all  persons  For  fiirther 
rightfully  claiming  any  interest  in  the  said  sum  of  3,750t  Three  per  •"""^^ 
Cent.  Consolidated  Annuities,  shall  and  will,  from  time  to  time  and 

at  all  times  during  the  continuance  of  this  security,  at  the  request 
of  the  said  {mortgagee),  his  executors,  administrators  or  asdgns, 
hot  at  the  costs  and  charges  of  the  said  {mortgagor),  ms  executors, 
administrators  or  assigns,  execute  all  such  further  assurances  for 
the  more  perfectly  or  satisfactorily  transferring,  assuring  and  con- 
firming tife  sdd  sum  of  3,7502,  Three  per  Cent  Consolidated 
Annuities  unto  the  said  {trustee),  his  executors,  administrators  and 
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No.  I.  executors,  adininiBtrators  and  assigiis  shall  finom  henceforth  be 

Mortgage  of  possessed  of  and  interested  in  the  said  sum  of  ZyT50L  Three  per 

p^^(^!u^  Cent   ConsoCdated   Annuities,  upon  the    tbusts  hereinafter 

^*?^^^j  declared    And  the  said  (trtigtee),  by  the  direction  of  the  said 

ibl)500  ana 

imientt,  with  {mortgagor^  doth  by  these  presents  for  himself,  his  heirs^  execu- 

Sale.  tors  and  administrators,  covenant  with  the  said  {mortgagor)^  his 


Upon  truBt  to 
retnmsfer  on 
payment  of 
principal  and 
intereet 


Upon  tnut  to 
sell  in  default 
of  payment. 


executors,  administrators  and  assigns,  and  also  with  the 
(morigcigee),  his  executors,  administrators  and  assigns,  that  he  the 
said  {trustee)^  his  executors,  administrators  and  assigns,  shall 
and  will  finom  henceforth  be  possessed  of  the  sud  sum  of  3,7  5021 
Three  per  Cent.  Consolidated  Annuities. 

4.  Upon  trust,  that  if  the  said  {mortgagor)^  his  .executors, 
administrators  or  assigns  shall  on  the  day  of  next 
pay  unto  the  said  {mortgagee)^  his  executors,  administrators  or 
assigns,  the  sum  of  1,5002.  sterling,  t<^ether  with  interest  for  the 
same,  at  the  rate  of  4/.  for  every  lOOZl  by  the  year,  without 
deduction,  then  the  said  {trustee),  his  executors,  administrators  or 
assigns,  will^  at  the  request  and  costs  of  the  said  {mortgagor),  his 
executors,  administrators  or  assigns,  retransfer  the  sud  sum  of 
3,750Z.  Consolidated  Bank  Annuities  into  the  name  or  names  of 
the  said  {mortgagor),  his  executors,  administrators  or  assigns,  free 
from  all  incumbrances  occasioned  therein  by  the  said  (trustee),  or 
the  said  {mortgagee),  or  either  of  them  respectively,  their  or  either 
of  their  respective  executors,  administrators  or  assigns. 

5.  Provided  always,  that  if  default  shall  be  made  in  payment 
of  the  said  sum  of  1,500/.  and  interest,  or  any  part  of  the  same,  at 
the  time  and  in  manner  hereinbefore  appointed  for  the  payment 
thereof,  (c)  then  upon  trust  that  the  said  {trustee),  his  executors, 


Mortgagee  of 
stock  may  sell 
without  any 
express  power 
of  sale  being 
limited  to  him. 


(c)  It  is  the  Qsnal  practice  to  insert  powers  of  sale  in  mortfj^af^es  of  ttotk. 
This  is  not,  however,  necessary  where  the  mortgagor  takes  an  absolute  interest 
in  the  stock  and  transfers  accordingly.  The  mortgagee,  in  snch  case,  if  default 
is  made  in  payment,  is  enabled  to  sell  without  any  decree  of  foreclosure ;  the 
stock  being  considered  in  the  light  of  money  in  the  hands  of  the  reputed  owner, 
and  transferable  accordingly:  (Tucker  v.  Wilson,  1  P.  Wros.  261 ;  Lockumod  t. 
Ewer,  2  Atk.  303.)  But  notwithstanding  a  mortgagee  in  poseession  of  stoek 
has  a  right  to  sell  the  stock  without  any  express  power  being  limited  to  him  for 
that  purpose,  he  will,  nevertheless,  be  accountable  to  the  mortgagor  for  the 
surplus  iM-oceeds,  after  deducting  his  principal,  interest  and  costs :  (Thomas  r. 
Puddeshury^  Sel.  Gas.  in  Cha.  31 ;  Ex  parte  Dennison,  3  Ves.  552.) 
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adnmiifitrators  or  assigns  shall,  uppn  the  request  of  the  said       Ho.  i. 

[mortgagee),  his  executors,  administrators  or  assigns,  and  without    Mortgage  of 

the  necessity  of  any  concurrence  on  the  part  of  the  said  {mortgagor),  ^^x<m$oU 

his  executors,  adniinistrators  or  aasigns,  eeU  and  abaolutely  dispose   ^^^  ' 

of  the  whole  or  such  part  of  the  said  sum  of  S,750L  Three  per  Cent,  munttj  with 

Consolidated  Annuities  as  the  case  may  require,  for  as  much  sterling        ScSaT* 

money  as  the  stock  sold  will  then  produce,  and  shall,  out  of  the 

proceeds  of  such  sale,  after  deducting  aU  incidental  expenses,  pay 

unto  the  said  (mortgagee),  his  executors,  administrators  or  assigns 

the  8ud  sum  of  l,600L  and  all  interest  for  the  same  at  the  rate 

aforesaid,  which  shaU  then  remain  due  up  to  and  inclusive  of  the 

day  of  payment,  and  shall  pay  over  the  surplus  moneys  (if  any) 

to  the  said  (mortgagor)^  his  executors,  administrators  or  assigns* 

Ahd  it  is  hereby  agreed  that  the  receipts  of  the  said  (trustee),  his  ^^®'  ^^  6^^® 

executors,  administrators  or  assigns,  or  other  the  trustee  or  trustees 

for  the  time  being  of  these  presents,  shall  be  good  and  sufficient 

fischarges  for  so  much  money  as  in  such  receipts  shall  be  expressed 

to  be  received ;  and  the  person  or  persons  paying  the  same  shall 

not  afterwards  be  responsible  for  the  application  thereof.    [Insert 

covenant  from  mortgagor  for  payment  of  principal  and  interest,  nt 

(oJtey  Section  IL,  No.  I.,  clause  10,  p.  37.] 

6.  And  also  that  he  the  said  (mortgagor)  now  hath  in  himself  That  he  hath 
good  right  to  transfer  the  said  sum  of  3,750i  Three  per  Cent  Con-  ^  '^^^V^ 
aolidated  Annuities  unto  the  said  (tnutee),  his  executors,  admini&-  that  mortgaged 
trators  and  assigns,  upon  the  trusts  and  m  manner  aforesaid.   And  be  held  and 
PUHTHEB,  that  the  same  shaU  be  held  and  enjoyed  accordingly,  free  ^^jl^n^w 
from  all  incumbrances  whatsoever.  ^i^  ^°> 

incambraDceB. 


aasiiniDce. 


7.  And  moreover  that  the  said  (mortgagor),  and  all  persons  For  fiirther 
rightfully  claiming  any  interest  in  the  said  sum  of  3,750Z.  Three  per 
Cent.  Consolidated  Annuities,  shall  and  will,  from  time  to  time  and 
at  aU  times  during  the  continuance  of  this  security,  at  the  request 
of  the  said  (mortgagee),  his  executors,  administrators  or  assigns, 
bat  at  the  costs  and  charges  of  the  said  (mortgagor),  Jiis  executors, 
adnunistrators  or  assigns,  execute  all  such  further  assurances  for 
the  more  perfectly  or  satisfactorily  transferring^  assuring  and  con- 
firming tlfe  said  sum  of  3,750/.  Three  per  Cent.  Consolidated 
Amiuities  unto  the  said  (trustee),  his  executors,  administrators  and 
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No.  I.       assigns,  upon  the  trusts  aforesaid,  according  to  the  true  intent  and 

Mofigageqf  meaning  of  these  presents,  as  the  said  {mortgagee^  or  the  said 

^^cJ^,  (^rtt5/e«),  or  either  of  them,  their  or  either  of  their  ezeputon, 

^xwT^   administrators  or  assigns,  or  his  or  their  respective  counsel  in  the 

•nteresi,  vfUk  law,  shall  require. 

utntd  Powen  qf 
Sale. 

_    . — T  8.  Provided  always,  that  until  default  shall  be  made  in  pay- 

Proyiao  that  iiiii#»ii» 

mortgagor  ment  of  the  said  sum  of  l,5002i  and  interest,  it  shall  be  lawittl  for 
dividends  until  ^^  ^^  {p^^^logor\  his  oxecutors,  administrators  or  assigns,  to 
default.  receive  the  interest  and  dividends  of  the  said  sum  of  3,750iL  Three 

per  Cent.  Consolidated  Annuities,  when  and  as  the  same  shall 
become  due  and  payable,  without  interruption  or  disturbance  by 
the  said  (mortgagee)  or  {trustee\  or  either  of  them,  their  or  either 
of  their  executors,  administrators  or  assigns,  or  any  other  person 
or  persons  whomsoever  rightfuUy  claiming  under  them  or  either  of 
them. 

That  trusts  for       9.  And  the  Said  (mortgagee)  doth  hereby  for  himself^  his  eze- 

sale  will  not  be  j««  i.  •ii-j/- 

carried  into  cutors,  administrators  and  assigns,  covenant  with  the  said  {mart' 
^R^  without  gagor\  his  executors,  administrators  and  assigns,  that  he  the  said 
mortgagor  due  (mortgagee^  his  executors,  administrators  or  assigns,  will  not 
call  upon  or  require  the  said  (truttee\  his  executors,  administrators 
or  assigns,  or  any  other  trustee  or  trustees  of  these  presents,  to 
exercise  the  trusts  for  sale  hereinbefore  contained,  without  giving 
six  calendar  months'  previous  notice  thereof  in  writing  to  the  said 
(mortgagor)^  his  executors,  administrators  or  assigns,  or  leaving  the 
same  at  his  or  their  last  usual  phtce  of  abode  in  England.  Pro- 
vided NEVERTHELESS,  that  no  purchaser  under  such  power  of 
sale  shall  be  in  anywise  affected  or  prejudiced  thereby. 

Power  to  change      10.  PROVIDED  ALSO,  that  in  case  of  the  death,  refasal  or  in- 
^^  capacity  of  the  said  (trustee),  his  executors,  administrators  or 

assigns,  or  of  any  trustee  to  be  appointed  in  his  place,  it  shall 
be  lawful  for  the  said  (mortgagee),  his  executors,  administrators 
or  assigns,  to  appoint  a  new  trustee  in  his  stead,  and  immediately 
thereupon  the  said  sum  of  3,750^  Three  per  Cent.  Consolidated 
Annuities  shall  forthwith  be  transferred,  so  that  the  same 
stock  may  become  vested  in  such  new  trustee  upon  4he  trusts 
hereinbefore  declared,  in  the  same  manner  as  if  he  had  been 


MODERN  CONVETANCIKO.  237 

originally  appointed  a  trustee  by  these  presents ;  And  it  is  hereby       ^o*  i* 
declared  that  no  trustee  hereby  appointed,  or  to  be  appointed  as   Mortgage  of 
aforesaid,  shall  be  responsible  for  any  loss  that  may  be  incurred  in  f^]J^,con^ 
the  execution  of  the  trusts  hereby  declared,  except  the  same  shall    J?^^^ 
be  incurred  through  his  own  wilful  default ;  and  also  that  it  shall   mterut^mtk 
be  lawful  for  the  trustee  hereby  appointed,  or  any  trustee  to  be        saie, 
appointed  as  aforesaid,  to  reimburse  himself,  out  of  any  moneys 
which  may  come  into  his  hands  by  virtue  of  these  presents,  all 
Bach  ooBta  as  he  shall  incur  in  the  execution  of  the  aforesaid  trusts, 
or  m  anywise  in  relation  thereto. 

In  witness,  &c. 
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No.  IL  said  limited,  in  trust  for  the  said  {mortgagor)  and  his  assigns,  fw 
Morimt  the  term  of  his  natural  life,  in  and  by  the  said  hereinbefore  recited 
^^^^^;u^^ indenture  of  settlement;  together  with  all  and  every  sum  and 
^!jSwo|^|*«»  fliims  of  money  from  henceforth  to  accrue  or  become  due  during  the 
and  Aui^mamA  term  of  the  natural  life  of  the  said  {mortgagor)^  for  or  in  respect 
«e»r0  £1,000  thereof,  and  all  the  estate,  right,  title  and  interest,  both  legal  and 
amd  intontL  equitable,  of  him  the  Said  (i»wr^flry<>r)  therein. 

Habendnm  to  g.   To    HAVE,  HOLD,    BECEIYE    AND    TASiB  the  said   interest, 

mortgagee  nor 

aU  mortgagor's  dividends,  sum  and  sums  of  money,  and  all  and  singular  other  the 
m  erem.  pf^Q^^g  hereby  assigned  unto  the  said  (mortgagee),  his  executors, 

administrators  and  assigns,  henceforth  for  and  during  the  natural 
life  of  the  said  (mortgagor)  absolutely ;  and  for  all  and  other  the 
estate  and  interest  of  him  the  said  (mortgagor)  therein ;  subject 
NEVERTHELESS  to  the  proviso  for  redemption,  and  the  powers, 
provisoes,  declarations  and  agreements  hereinafter  limited,  ex- 
pressed and  declared  of  and  concerning  the  same.  And  the  said 
(mortgagor)  doth  hereby  authorize  and  direct  the  said  (tnutees),  and 
the  survivor  of  them,  his  executors  or  administrators,  and  every 
other  person  or  persons  to  whom  it  may  belong  to  pay  the  same, 
to  pay  the  interest,  dividends  and  annual  proceeds  of  the  said  sam 
of  4,0002.  Three  per  Cent.  Reduced  Annuities,  when  and  as  tbe 
same  shall  arise  and  become  payable,  unto  the  said  (mortgagee), 
his  executors,  administrators  and  assigns,  whose  receipt  shall  be 
a  sufficient  discharge  for  the  same. 


Farther 
testatom, 
mortgagor 
aarigns  policy 
of  insuraDce. 


ProTiflO  for 
redemptioiL 


7.  And  this  Indenture  further  witnesseth,  [Hebe 
INSERT  assignment  of  policy  of  assurance;  habendum,  and  power 
of  attorney i  only  varying  the  amount  of  money  secured  upon  the 
poKcy ;  ut  ante^  Section  IIL,  No.  II.,  clauses  B.  and  C.  in  notes, 
p.l65.] 

8.  Provided  always,  and  it  is  hereby  declared  that 
if  the  said  (mortgagor),  his  executors,  administrators  or  assigns 
do  and  shall  on  the  day  of  next  pay,  or  cause  to 
be  paid,  unto  the  said  (inortgagee),  his  executors,  administrators 
or  assigns,  the  sum  of  450/.  sterling,  together  with  interest  for 
the  same  at  the  rate  of  51  for  every  100/.,  by  the  year,  without 
deduction ;  then  and  in  such  case  the  said  (mortgagee),  his  execu- 
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ton^  administrators  or  assigns  will,  at  the  reqaest  and  costs  of      No.  ii. 
the  said  {mortgagor)  or  his  assigns,  re-assign  the  said  interest.     Mortgage 
diyidends  and  annual  proceeds  of  the  said  sum  of  4,000Z.  Three  per  %i^^  mwkiX 
Cent  Beduced  Annuities,  policy  of  assurance,  and  all  and  singular  ^^/^^^^ 
other  the  said  hereby  assigned  premises,  unto  the  sud  {mortgagor^  and  Astigmnau 

of  PoUcu  to 

his  executors,  administrators  and  assigns,  or  otherwise,  as  he  or  fecyrsxi^ooa 
they  shall  direct  or  appoint,  free  from  all  incumbrances  created  <^  imentL 
therem  by  the  said  {mortgagee),  his  executors^  administrators  or 
assigns  in    the  meantime.      Provided  also,  [Here  insert 
ctnenant  for  payment  of  principal  and  interest,  ut  ante,  Section  II., 
Na  L,  cL&uses  10  and  11,  pp.  37,  38.] 

9.  And  also  that  he  the  said  {mortgagor)  now  hath  in  himself  ^^«°«i'^f'^i^ 

...  •  mortgigor  that 

good  light  by  these  presents  to  assign  the  said  interest,  dividends,  be  hia  good 
umual  proceeds,  and  also  the  said  policy  of  assurance  and  premises  "^       ^^^' 
QDto  the  said  {mortgagee)^  his  executors,  administrators  and  assigns, 
in  manner  aforesaid^  according  to  the  true  intent  and  meaning  of 
these  presents;  And  also  that  the  same  shall  be  held,  received,  Fwquet 
taken  and  enjoyed  accordingly,  without  let  or  denial  of  or  by  the  freedom  fiom 
odd  {mortgagor),  or  any  other  person  or  persons  whomsoever,  and  "^'"^  ""*^ 
THAT  free  from  all  incumbrances  whatsoever. 


aisanmoe. 


10.  And  further,  that  the  said  {mortgagor),  and  all  persons  For  farther 
ligfatiully  claiming  any  estate  or  interest  in  the  said  interest, 
dividends,  annual  proceeds,  policy  of  assurance  and  premises, 
shall  and  will  from  *time  to  time  and  at  all  times  during  the 
continuance  of  this  mortgage  security,  at  the  request  of  the 
and  {mortgagee),  his  executors,  administrators  or  assigns,  but 
at  the  costs  of  the  said  {mortgagor),  his  executors,  administrators 
or  asugns,  enter  into  and  execute  all  such  further  assurances  for 
the  more  perfectly  or  satisfactorily  assuring  and  confirming  the 
>ud  interest,  dividends  and  annual  proceeds,  policy  of  assurance 
and  premises  unto  the  said  {mortgagee),  his  executors,  adminis- 
tntors  and  assigns,  upon  and  for  the  trusts,  intents  and  purposes 
hereinbefore  expressed  and  declared  of  and  concerning  the  same, 
according  to  the  true  intent  and  meaning  of  these  presents,  as 
the  said  {mortgagee),  his  executors,  administrators  or  assigns,  or 
loa  or  their  counsel  in  the  law,  shall  require.  [Here  insert 
^'cvenifU  to  keep   policy    on  foot,   and    that .  in   case  of  default 

VOL.  II.  B 
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No.  II.  mortgagee  may  do  so  and  charge  expenses  on  mortgaged  premises; 
^  Mortgage  ut  ante,  SeotioD  III.,  No.  IL,  clause  F.  in  notes^  p.  169; 
Stock  m  wJM  -^^^  ALSO  covenants  from  mortgagee  not  to  exercise  power  of 
^rSwo^^to*"  sale  witliout  giving  mortgagor  due  notice;  and  that  mortgagor  shaU 
tmd  Auigwnmi enfog  Until  default;  ut  ante.  Section  IL,  No.  IL,  clauses  13  and 

ofPoHcyto      ,^    ^    -0-, 
jeours  £1,000   1%  p*  48.J 
trndlnUretL 

In  witness,  4&c 
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No.  III. 


MORTGAGE  BY  HUSBAND  AND  WIFE  OF  THE  DIVIDENDS  OF 
STOCK  IN  WHICH  THE  WIFE  TAKES  A  LIFE  INTEREST,  AND 
ALSO  OF  A  CONTINGENT  REVERSIONARY  INTEREST  WHICH 
SHE  TAKES  IN  THE  SAME  PROPERTY :  (a)  A  POLICY  OF 
ASSURANCE  ON  THE  HUSBAND'S  LIFE  BEING  ALSO  ASSIGNED 
BY  WAY  OF  COLLATERAL  SECURITY. 


1.  Parties. 

2.  Recital  of  wQl  bequeathlDg  stock 

upon  trast  for  wife  for  life,  and 
also  of  contiDgent  re^ersioiiary 
interest. 

3.  Of  death  of  testator  and  probate 

of  his  will. 

4.  Of  agreement  for  loan. 


5.  Testatum,  by  which  the  wife's  life 

interest  in  dividends,  &c.,  and 
also  her  contingent  reversionary 
interest,  is  assigned  to  mortgagee, 

6.  Habendum :  dividends  to  mortgagee 

for  life  of  wife,  and  reversionaiy 
interest  absolutely, 

7.  Power  of  sale. 


1.  THIS  INDENTURE,  made  the        day  of       A.D.  18    ,  ^^"^ 
Between  {mortgagor)^  of,  &c.,  and  (^Christian  name)^  his  wife,  of 
the  one  part,  and  (mortgagee)^  of,  &c.,  of  the  other  part. 


2.  WHEBEA8  A.  B.  late  of 


,  esquire,  deceased,  by  his  last  Recital  of  wui 

beqneftthiDg 


(a)  It  has  been  dedded  that  the  fdtnre  contingent  interest  which  a  married  Practical 
woman  takes  in  chattels  personal  (as  distinguished  from  chattels  real),  cannot  ranarka. 
be  made  binding  upon  her  in  case  she  should  survive  her  husband,  which 
doctrine  is  as  applicable  to  stock  in  the  public  funds,  as  to  any  other  description 
of  personal  chattels.  An  assignment  of  this  kind  can,  however,  only  be 
avoided  in  case  the  wife  should  survive  her  husband,  for  if  he  should  happen 
to  survive  her,  then  the  assignment  would  become  absolute.  In  order,  there- 
fore, to  render  a  mortgage  of  this  kind  as  effectual  as  circumstances  will 
permit,  the  best  mode  seems  to  be  to  assign  the  wife's  interest,  and  for  the 
husband  to  effect  a  policy  of  insurance  upon  his  life,  with  the  usual  covenants 
and  provisoes  that  are  employed  when  a  policy  of  insurance  is  used  by  way  of 
a  oollatenl  security :  (see  2  Hughes  Pract.  Mort.  53.) 
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No.  m.     will,  dated  the  day  of  ,  amongst  other  devises  and 

Mortffoffe     bequests,  bequeathed  the  snm  of  4,555/.  Three  per  Cent.  Con- 

^^^^^^  solidated  Annuities,  unto  (trustees),  upon  trust  to   pay  the 

£^ff^^  interest,  dividends  and  annual  proceeds  unto  his  daugnter  the  said 

Wtfe  taket  Ltfe  (  Christian  name)y  the  wife  of  the  said  {mortgagor),  during  her  life, 

eoniiigeiu  &iid  after  her  decease,  as  to  the  whole  of  the  said  principal  sum  of 
^J^^j^^   4,5552.  Three  per  Cent  Consolidated  Annuities,  upon  trust  for 

, all    and  every  the  child   and   children  of  the   said  (Christian 

fttook  npoo  trnst  ... 

for  wife  for  life ;  7uxme\  the  wife  of  the  said  {mortgagor),  by  her  then  present  or 
any  future  husband  or  husbands,  as  she  should  by  deed  or  will, 
notwithstanding  her  coverture,  appoint;  and  in  default  of  such 
appointment,  upon  certain  trusts  in  favour  of  her  said  children, 
as  in  the  now  reciting  will  is  expressed  and  declared ;  and  in  case 
she  should  leave  no  children  or  other  issue,  then  upon  trust 
for  the  said  {Christian  name),  the  wife  of  the  said  {mortgagor),  her 
executors,  administrators  and  assigns  absolutely.  And  the  said 
(testator)  appointed  the  ssid  (trustees)  joint  executors  of  his  said 
win 


oontingent 

nrersioDAxy 

interest. 


Of  death  of 
teetator,  and 
probate  of  his 
^1. 


Of  ajpreement 
for  loan. 


3.  And  whereas  the  said  A.  B.  died  on  or  about  the  day 
of  ,  without  having  altered  or  revoked  his  said  will,  which 
was  duly  proved  by  the  said  (trustees)  in  the  Prerogative  Court 
of  the  Archbishop  of  Canterbury,  on  the            day  of 

4.  And  whereas  the  said  (rhortgagor),  and  ( Christian  name), 
his  wife,  have  requested  the  said  (mortgagee)  to  advance  them  the 
sum  of  500t  on  the  security  of  the  interest  of  the  said  (Christian 
name),  the  wife  of  the  said  (mortgagor),  or  to  which  he  may  be 
entitled  in  her  right  in  the  said  sum  of  4,5552.  Three  per  Cent 
Consolidated  Annuities,  which  the  said  (mortgagee)  hath  agreed  to 
do  on  having  the  same,  with  a  policy  of  assurance  for  l,000i, 
which  has  been  effected  upon  the  life  of  the  said  (mortgagor), 
assigned  and  assured  to  him  in  manner  hereinafter  mentioned. 


Testatam,  bj  5.   NoW  THIS   INDENTURE  WITNESSETH,  that  in   pursuance  of 

which  the  wife's  .i.  •  j  •     j  i    . 

interest  in  the    the  saiQ  recitcd  agreement,  and  m  consideration  of  the  sum  of 

aggig^'to       ^^^'  Sterling,  this  day  paid  by  the  said  (mortgagee)  to  the  ^ 

mortgagee.       (mortgagor),  and  (Christian  name),  his  wife,  the  receipt  of  which 

the  said  (mortgagor),  and  (Christian  name),  his  wife,  do  hereby 
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wfaowledge,  and  therefrom  do  release  and  for  ever  discharge  the      No.  in. 
said  (mariffoffee),  his  heirs,  ezecntors,  administrators  and  assigns ;     Mortgage 
THET  the  sud  {mortgagor),  and  ( Christian  name),  his  wife,  Do  by  ^  ^^^^f^ 
theae  presents  grant,  assign,  transfer  and  set  over  unto  the  said  of*^*'^^^ 
\jMrigaget),  All  that  and  those  the  dividends  and  annual  proceeds  w^e  taieM  Lyre 
of  the  sud  sum  of  4,555/.  Three  per  Cent.  Consolidated  Annuities,     conni^ 


80  as  aforesaid  bequeathed,  upon  trust  for  the  said  {Christian   j^^^^H^T^ 
name),  the  wife  of  the  said  (mortgagor),  for  and  during  the  term  of       - — 
ber  life;  And  also  all  that  the  contingent  or  reversionary  inte-  coDtil^^t 
Rst  of  her  the  sud  {Christian  name),  the  wife  of   the  said  ^^^^^^^^1,0 
(mortgagor),  or  to  which  he  is  entitled  in  her  right,  of  and  in  all  P™»>P^ 
that  the  said  sum  of  4,5552L  Three  per  Cent.  Consolidated  Annuities, 
mentioned  and  comprised  in  the  said  hereinbefore  recited  will  of 
the  said  A.  B.,  deceased,  Together  with  the  dividends  and 
umiial  produce  to  be  received  thereon  or  derived  therefrom ; 
Ahd  all  the  estate,  right,  title  and  interest,  possibility,  benefit, 
daim  and  demand  whatsoever,  both  legal  and  equitable,  of  them 
the  said  {mortgagor)^  and  {Christian  name),  his  wife,  or  either  of 
them  therein. 

6.  To  have,  hold,  BECEIVE  and  TIKE   the  said  dividends.  Habendum  to 

moitgigeo  for 

sum  and  sums  of  money  and  premises,  unto  the  said  {mortgagee),  life  of  wife,  ind 
his  executors,  administrators  and  assigns,  for  and  during  the  life-  ^^^^|^ 
time  of  the  said  {Christian  name)j  the  wife  of  the  said  {mortgagor),  "^JJ^ 
SUBJECT  NEVERTHELESS  to  the  proviso  for  redemption,  and  the 
powers,  provisoes,  declarations  and  agreements  hereinafter  con- 
tained, AND  TO  HAVE,  HOLD,  BECEIVE  AKD  TAKE  the  Said  SUm 

of  4,5552.  Three  per  Cent  Consolidated  Annuities  (but  subject 
neTerthdess  as  aforesaid),  unto  the  said  {mortgagee),  his  executors, 
•dmioistrators  and  assigns,  absolutely  and  for  ever.  And  this 
IxDENTUBE  FUBTHEB  WITNESSETH,  [Hebe  insebt  assignment 
of  policy  of  assurance,  habendum,  and  power  of  attorney,  ut  ante, 
Seetion  III.,  Na,  U.,  clauses  B.  and  C.  in  notes,  pp.  165,  166; 
ondprooisofor  redemption,  as  in  last  precedent,  clause  8,  p.  240«] 

7.  Provided  always,  {b)  that  if  default  shall  be  made  in  pay-  Power  of  sale. 


(f>)  Although  a  mortgagee  in  possaesion  of  an  absolute  interest  in  stock  is  j^|^^^ 
oopowered,  in  case  of  defaulti  to  cITect  a  si^e  without  any  express  power  being  o<»«r^>^°s- 
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No.  III.      ment  of  the  said  sam  of  50021  and  intereet,  or  any  part  thereof,  it  shall 
Mortgage     be  lawfiil  for  the  said  {mortgagee)^  his  executors,  administrators  <xt 
Wife  of     assigns^  at  any  time  thereafter,  without  the  necessity  of  any  con- 
^^^^^  currence  on  the  part  of  the  said  {mortgagor)  and  (  Christian  name)^ 
w^e  iaket  Life  his  wifc,  or  either  of  them,  their  or  either  of  their  executors, 
contiHgeiu     administrators  or  assigns,  and  notwithstanding  he,  she  or  they 
^^i^^  shall  expressly  forbid  the  same,  to  make  an  absolute  sale  of  the 
—        said  dividends  and  annual  produce,  and  also  the  said  oonlingent 
reversionary  interest  in  the  sud  sum  of  4,5562.  Three  per  Cent 
Consolidated  Annuities,  and  the  said  policy  of  assurance,  by 
public  auction  or  private  contract,  either  together  or  separately, 
for  such  price  as  the  said  (martgagee),  his  executors,  administrators 
or  assigns  may  consider  reasonable,  with  power  to  buy  in  and 
resell  the  same  at  any  future  sale  or  sales,  withqut  being  respon- 
sible for  any  loss  which  may  be  thereby  incurred,  and  to  enter 
into  all  such  assurances  as  may  be  deemed  expedient  for  the 
purpose  of  perfecting  such  sale  or  sales ;   with  power  to  give 
receipts  to  purchasers,  which  shall  exonerate  them  from  all  respon* 
sibility  with  respect  to  the  application  of  the  purchase-moneys^  or 
from  inquiring  into  the  necessity  or  expediency  of  any  such  sale 
or  sales,  or  whether  any  such  default  has  been  made  in  payment 
as  aforesfdd.     And  out  of  the  proceeds  of  such  sale  shall,  in  the 
first  place,  deduct  the  incidental  expenses  thereby  incurred ;  in  the 
next  place  shall  retain  the  principal  sum  of  5002.  and  interest,  or 
so  much  of  the  same  as  shall  be  then  undischarged,  and  shall  pay 
over  the  surplus  (if  any)  unto  the  sidd  (mortgagor),  his  executors, 
administrators  or  assigns.    [Add  promso  that  mortgagor  shall  reeeioe 
dividends  until  default^  ut  ante.  Section  Y.,  No.  L,  clause  8,  p.  236 ; 
And  also  that  mortgagee  will  not  exercise  power  of  sale  without 
giving  mortgagor  due  notice ;  and  that  mortgagor  shall  enfoy  until 
default;  ut  ante,  Section  IL,  No»  IL,  clauses  13  and  14,  p.  49.] 

In  witness,  &c. 

limited  to  him  for  that  purpose,  the  law  is  otherwise  with  respect  to  revw- 
sionary  interests  in  this  kind  of  property,  the  latter  being  only  saleable  in 
the  same  manner  as  land,  or  proper^  of  a  like  nature.  As  long»  thereforey 
as  the  interest  continues  reversionaiy,  the  mortgagee  in  the  absence  of  a 
trust  or  power  of  sale,  will  be  unable  to  effect  a  mie  until  foredosure ;  bat 
the  moment  such  reversionarr  interest  falls  into  possession  he  will  require  an 
absolute  right  to  sell  as  inddental  to  the  interest  he  takes  in  the  propeiity: 
(2  Hughes  Pract.  Mort.  52.) 


MODERN  GONYETANCIMG. 


247 


Na   IV. 


MORTGAGE  OF  STOCK  UNDER  A  POWER  CONTAINED  IN  A 

MARRIAGE    SETTLEMENT. 


1.  Futies. 

2.  Recital  of  proviso  in  marriage  set- 

tlemeot  auihoiisiog  the  mort- 


3.  Of  application  for  loan. 


4.  Testatam. 

5.  Declaration  that  mortjgagee'a  ttiu- 

teea  shall  stand  possessed,  &c. 

6.  Covenant  from  trustees  of  settle- 

ment that  they  have  done  no  act 
to  incumber. 


1.  THIS  INDENTURE,  made  the      day  of         A.p.  18    ,  Parti*. 
Between  (irustees  of  marriage  settlement)  of,  &c.,  of  the  first  part, 
{husband  and  wife)  of,  &c.,  of  the  second  part,  {mortgagee)  of,  &c., 

of  the  third  part,  and  {mortgagee's  trustees)^  of,  &c.,  of  the  fourth 
part  [Becitb  marriage  settlement^  tU  ante.  Section  V.,  No.  IL, 
dauae  2,  p.  238.] 

2.  And  whebeab  the  now  reciting  indenture  also  contains  a  Bedtai  of 
proyiso  empowering  the  said  {trustees  of  settlement)^  by  and  with  ^[^^^ 

the  consent  in  writing  of  the  said  {husband)  and  {wife),  during  ^^^^  ^ 
their  joint  liyes,  and  after  the  decease  of  either  of  them,  with  the  nuutgige. 
consent  in  writing  of  the  surviyor  of  them,  and  after  the  decease 
of  such  suryiyor,  for  the  said  {trustees  of  settlement),  or  the  suryiyor 
of  them,  his  executors  or  administrators,  at  their  or  his  discretion, 
by  sale  or  mortgage,  to  'ma^  any  sum  or  sums  of  money,  not 
exceeding  in  the  whole  the  sum  of  2,000/.,  for  certain  purposes  in 
he  now  redting  indenture  expressed  and  contained ;  and  with  a 
further  proyiso  empowering  the  trustees  for  the  time  being  of 
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^^  ^^'      the  now  recitbg  indenture  to  give  receipts  to  any  purchaser  or 

Mortgage     mortgagee,  which  it  is  hereby  expressly  declared  shall  exonerate 

o  Power     B^ch  purchaser  or  mortgagee  from  all  responsibility  with  respect 

^^ea^m  "  *^  *^®  application  of  the  moneys  therein  expressed  to  be  received. 

StUUmaiL    And  it  is  in  the  now  reciting  indenture  further  declared,  that  if 

any  such  mortgage  shall  be  made,  the  mortgage  deed  shall  contun 

a  power  of  sale  in  case  of  a  default  of  payment  of  principal  and 

interest  at  such  time  as  should  be  then  stipulated. 

Ofapj^ioatkm  3.  And  Whebeab  the  said  {trustees  of  settlement)^  upon  the 
request  and  with  the  consent  and  approbation  of  the  said  {husband) 
and  {wife\  have  applied  to  the  said  {mortgcyee)  to  lend  them  the 
sum  of  IfiOOL  on  the  security  of  the  said  sum  of  3,75021  Three 
per  Cent. 'Beduced  Annuities,  which  the  said  {mortgagee)  has 
agreed  to  do ;  and  in  order  to  effect  the  same  the  stock  has  been 
this  day  transferred  unto  and  into  the  names  of  the  said  {mortgagees 
trustees)^  to  be  held  by  them  upon  the  trusts,  and  for  the  ends, 
intents  and  purposes  hereinafter  expressed  and  declared  of  and 
concerning  the  same. 

TestuuiL  4.  Now  THIS  INDENTURE  WITNESSETH,  that  in  Consideration 

of  the  sum  of  l,500iL  sterling  paid  by  the  ssdd  {mortgagei)^  to  the 
said  {trustees  of  settlement)  on  the  execution  hereof,  the  receipt  of 
which  the  said  {trustees  of  settlement)  hereby  acknowledge,  and 
therefrom  do  release  and  for  ever  discharge  the  said  {mortgagee)^ 
his  heirs,  executors,  administrators  and  assigns;  they  the  sud 
{trustees  of  settlement)^  with  the  joint  consent  in  writing  of  tlie 
said  {husband)  and  {wife\  (testified  by  their  being  parties  hereto, 
and  their  concurring  herein),  do  by  these  presents  declare,  direct 
and  appoint  that  the  said  {mortgagee's  trustees)^  and  the  survivor  of 
them,  his  executors  and  administrators,  shall  be  possessed  and 
*  interested  of  and  in  the  said  sum  of  3,750iL  Three  per  Cent 
Reduced  Annuities ;  and  upon  the  trusts  and  for  the  ends,  intents 
and  purposes  hereinafter  expressed  and  declared. 

Declaration  ^  5,  Anp  the  said  {mortgagee's  trustees)  do  by  these  presents,  for 
tniatoea  shall  thcmselvcs,  their  heirs,  executors  and  administrators,  jointly  and 
^    ^       '  severally  covenant,  declare  and  agree  with  and  to  the  said  (/rtij^eef 

of  settlement)^  their  executors,  administrators  and  assigns,  that 
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they  the  said  (mortgagee's  trustees)^  and  the  survivor  of  them,  his      No.  iv. 
executors^  administrators  or  assigns^  shall  and  will  stand  and  be     M<nigage 
possessed  of  the  said  sum  of  3,760Z.  Three  per  Cent.  Reduced  "^^^^ 
Annuities.     [Inseet  trust  to  re-transfer  an  payment  of  principal  cotMnedma 
and  interest  at  the  appointed  time,  and  power  of  sale  in  defaulty  ut  ante,    SetUemenc 
Section  v..  No.  L,  clauses  4  and  6,  p.  234 ;  and  covenant  from 
huAand  for  payment  of  principal  and  interest,  ut  ante,  Section  IL^ 
No.  L»  clauses  10  and  11,  pp.  37,  38.] 

6.  And  the  ^siiBiitrustees  of  settlement)  do  hereby  for  themselves,  Co?eDaat£ram 
their  heirs,  executors  and  administrators,  covenant  with  the  said  settlement  that 
{mortgagee's  trustees),  their  executors,  administrators  and  assigns,  Jj^^J^^^*  ^°°* 
and  also  with  the  siud  {mortgagee),  his  executors,  administrators  uicnmber. 
and  asfflgns,  that  they  the  said  {trustees  of  settlement)  have  not  done 
or  willingly  or  knowingly  permitted  or  suffered,  or  been  party  or 
privy  to  any  act,  deed,  thing  or  matter  whatsoever,  whereby  or  by 
reason  whereof  the  said  sum  of  3,750iL  Three  per  Cent.  Beduced 
Annuities,  or  any  part  thereof,  can  be  incumbered  or  prejodidally 
affected  in  any  manner  howsoever,  (a)   [Insebt  proviso  that  trustees 
cf  settlement  shall  receive  dividends  untU  default;  and  that  mortgo' 
gtis  trustees  wUl  not  ex/srdse  power  of  sale  unthout  giving  six  calendar 
months*  previous  notice  to  trustees  of  settlement;   ALSO  power  of 
changing  trustees,  ut  ante.  Section  Y.,  No.  L^  clauses  8,  9  and  10^ 
p.  236.J 

In  WITNESS,  &c 


(a)  Wlienever  trastees  are  the  mortgaging  parties^  thej  can  only  be  reqnired 
to  ooTenant  that  they  have  done  no  act  to  incumber. 
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Section  VI. 

MORTGAGES  OF  INTERESTS  IN  SHIPPING,  RAIL- 
WAY, BRIDGE,  AND  NAVIGATION  SHARES; 
POLICIES  OF  ASSURANCE,  DEBTS  SECURED 
UPON  BOND,  PROMISSORY  NOTES,  BILLS  OF 
EXCHANGE,  OR  ON  JUDGMENTS,  OR  SIMPLE 
CONTRACT,  LEGACIES,  HOUSEHOLD  FURNI- 
TURE AND  OTHER  MOVEABLES. 


Ko.   L — MOBTGAOB  OF  A  ShIP. 

No.  IL — MonoAOX  or  Rajclwat  Shakes. 

Ko.   m. — MOBTGAGB  BT  A  BaILWAT  CoMFAST. 

No.  IV. — ^MoBTOAGB  or  A  Lite   Pouct   or  Absubavcb  bt  Hcsbabd  or 

pubsuange  of  a  Fowbb  nr  Ajb  Mabriage  SETTLEMJEirr,  thb  Tbusixm 

ADYAirCIKG  THE  M0NET8  OUT  OF  THB  TbU8T«  FuiTB,  AlTD  THB    HUSBAITB 
ABSIGHIirO  THB  FOUGT  TO  THEM  A8  A  SbCDBITX  FOB  THB  ReFAXMBBT. 

No.  y. — MOBTGAGE  OF  A  BoND  DbBT. 

No.  YL — MOBTQAGE  OF  A  DeBT  8BCUBBD  UFOV  A  PbOBOBSOBT  NoTB. 

No.  VJl. — ^Assignment  of  Simple  Contbact  Debts  as  a  Mobtgaqb  Sbcubut, 

WITH  A  POWEB    TO    SuE    FOB  AIX    MoNETS    OWING    THEBEON,  AND    TO 
APPLY  THE  SAME  IN  LIQUIDATION  OF  THB  MOBTGAGE  DbBT. 

No.  Vin. — ^Assignment  of  a  Judgkbrt  Dbbt  bt  wat  or  Mobtoaoi 
Secubitt. 

No.  IX. — Mobtgagb  of  a  Lbgact. 

No.  X. — fiiLL  OF  Sale  of  Household  Fubnitubx  and  Effects,  with  Powbs 
OF  Sale.  Vabiation,  whebb  the  Assubanob  is  intended  to 
bmbbagb  afteb-acquibbd  Pbofbbtt. 

No.  XI. — ^Assignment  bt  a  Mobtgagee  undbb  a  Bill  of  Sale  of  afed-* 
ACQuiBED  Pbofbbtt  of  thb  Mobtgagob  in  exebcise  of  thb  Foweb 

OF    AtTOBNBT    YBSTED    in    him    fob    that  FUBPOSB  bt    the  OBIODUI' 

Mobtgagb  Deed. 
No.  Xn. — FoBM  OF  Affidavit  to  bb  filed  with  Bill  of  Sale. 
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No.  L 


MORTCAGE  OF  A  SHIP,  (o) 


1.  Parties. 

2.  Recital  of  mortf^oi^B  interest  in 

the  vessel. 

3.  Of  her  being  duly  registered. 

4.  Of  agreement  for  loan. 

5.  Testatum,  by   which    mortgagor 

transfers,  &c. 

6.  Habendum  to  mortgagee. 


7.  Proviso  for  redemption. 

8.  Power  of  sale. 

9.  Covenant  from  mortgagor  that  he 

ie  absolutely  possess^.  * 

10.  That  he  has  good  right  to  transfer. 

11.  For  peaceable  eijoyment,  &0. 

12.  For  fdrther  assurance. 


1.  THIS  INDENTUKE,  made  the         day  of       A.D.,  18  ,  P*rti«i. 
Between  {mortgagor)  of,  &c.,  of  the  one  part^  and  {mortgagee)  of^ 

&c,  of  the  other  part 

2.  Whereas  the  said  {mortgagor)  is  the  owner  or  proprietor  of  itedui  of 
[Here  set  out  number  of  shares]  undivided  sizty^fourth  parts  or  "JJJ^Un  the 
shares  of  and  in  all  that  ship  {barque^  brig,  schooner^  sloop,  ^c,  as  ▼onel. 

the  case  may  be)  or  yessel^  called  the  Ann  of  Plymouth^  of  the 
bnrthen  of  500  tons,  {b)  [now  in  the  port  of  Plymouth  aforesaid], 
whereof  (CArM^n  and  surname  of  master)  is  master. 


(a)  The  above  form  may  be  adapted  to  a^  mortgage  of  bridge  or  navigation 
ihiuPBS»  by  simply  altering  the  description  of  the  mortgaged  shares  accordmg  to 
the  drcomstances  of  the  particular  case. 

{h)  If  the  ship  is  out  of  port  on  a  voyage,  substitute  for  words  in  brackets 


'*  now  on  her  voyage  from 


to 


»» 
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^0-  L  3.  And  whereas  the  said  ship  or  vessel  has  been  daly  reps- 

Mortgage     tered  pursuant  to  act  of  Parliament,  the  certificate  of  which 
qfa^^,     pggjg|.jy  jg  jjjj  ^Ijq  following  words,  that  is  to  say :  in  pursuance  of 

^  ^"  ^tewd.  ^^  ^*  passed  in  the  sixth  year  of  his  late  Majesty  King  George 
the  Fourth,  &c.  [Here  ituert  copy  of  registry  verbatim.'] 


Of  agrofiUMiit 
for  loan. 


Testatms,  by 
which 
mortgagor 
tnmfen,  &C. 


Hubfflidnm  to 
mortgagoo. 


Proviso  for 
ion. 


4.  And  whereas  the  said  mortgagor  has  requested  the  said 
(mortgagee)  to  lend  him  the  sum  of  2|000iL  on  the  security  of  the 
said  ship  or  yesseli  which  the  said  (mortgagee)  has  agreed  to  do. 

5.  Now  THIS  Indenture  witnesseth,  that  in  consideration 
of  the  sum  of  2,000iL  sterling  this  day  paid  by  the  said  (mortgagee) 
to  the  said  (mortgagor)^  the  receipt  of  which  the  said  mortgagor 
hereby  acknowledges,  and  therefrom  doth  release  and  for  ever 
discharge  the  said  (mortgagee)^  his  heirs,  executors,  administrators 
and  assigns.  He  the  said  (mortgagor)  doth  by  these  presents  grant, 
bargain,  sell,  assign,  transfer  and  set  over  unto  the  said  (mortgagee)^ 
his  executors,  administrators  and  assigns,  all  those  (number  of 
iharei)  undivided  sixty-fourth  parts  or  shares  of  him  the  said 
(mortgagor)  of  and  in  all  that  ship  or  vessel,  called  the  *^  Ann," 
of  or  belonging  to  the  port  of  Plymouth,  whereof  the  said  (master) 
is  now  master,  and  now  in  the  said  port  of  Plymouth,  together 
with  all  masts,  sails,  yards,  spars,  anchors,  cables,  hawsers,  rigging, 
ropes,  cord,  tackle,  boats,  oars,  furniture,  apparel,  appendages  and 
appurtenances  whatsoever,  of,  in  and  to  the  said  vessel  and  pre- 
mises hereby  transferred,  belonging  or  appertaining,  and  all  the 
estate,  right,  title  and  interest,  both  legal  and  equitable,  of  him  the 
said  mortgagor  therein. 

6.  To  HAVE,  HOLD  AND  ENJOY  the  Said  shares  of  and  in  the 
said  ship  or  vessel,  and  all  and  singular  other  the  premises  hereby 
assigned  unto  the  said  (mortgagee)^  his  executors,  administrators 
and  assigns,  for  his  and  their  own  absolute  use  and  benefit  from 
henceforth  and  for  ever,  but  subject  to  the  proviso  for  redemption 
hereinafter  contained;  (that  is  to  say,) 

7.  Provided  always,  and  it  is  hereby  declared,  that  if 

■ 

the  said  (mortgagor)^  his  executors,  administrators  or  assigns  shall, 
on  the  day  of  next,  pay  unto  the  said  (mortgagee)^  his 
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execatorsy  administrators  or  assigns  the  fidl  sam  of  2»000iL  sterling.       No.  I. 
together  with  interest  for  the  same  at  the  rate  of  5L  for  every     Mortgage 
lOi)L  by  the  yejur  without  deduction,  then  these  presents  and    ^  **  ^^' 
every  clause,  matter  and  thing  herein  contuned  shall  cease,  deter- 
nune  and  be  void,  any  thing  hereinbefore  contained  to  the  contrary 
thereof  in  anywise  notwithstanding. 

8.  Pboyided  also  that,  in  case  default  shall  be  made  in  pay-  Power  of  sale. 
ment  of  the  said  sum  of  2,000/.  and  interest,  or  any  part  thereof  at 
the  time  hereinbefore  appointed  for  payment  thereof,  then  and  in 
such  case,  and  at  any  time  hereafter,  it  shall  be  lawful  for  the  said 
{mmigagee)^  his  executors,  administrators  or  assigns,  and  without 
the  necessity  of  any  concurrence  on  the  part  of  the  said  {mortga- 
goT\  his  executors,  administrators  or  assigns,  and  notwithstanding 
he  or  they  shall  expressly  forbid  the  ^me,  to  sell  the  said  parts  or 
shares  hereby  assigned  of  and  in  the  said  ship  or  vessel,  by  public 
auction  or  private  contract,  at  such  price  as  he  or  they  shall  con*^ 
sider  reasonable,  and  to  enter  into  all  contracts, '  transfers  and 
assurances  as  may  be  considered  expedient  for  the  purpose  of 
perfecting  such  sale  or  sales ;  and  also  to  buy  in  the  said  shares 
and  resell  the  same  at  any  future  sale  without  being  responsible 
for  any  loss  or  diminution  in  price  which  may  be  thereby  incurred ; 
and  also  with  full  power  to  give  receipts  for  the  purchase-moneys 
which  shall  effectually  discharge  the  person  or  persons  paying 
the  same  from  all  responsibility  with  respect  to  the  application 
thereof,  or  from  inquring  into  the  necessity  or  expediency 
of  any  such  sale  or  sales,  or  whether  any  such  default  in  payment 
as  aforesaid  shall  have  been  made.  And  it  is  hereby  declared 
that  the  said  {mortgagee)^  his  executors,  administrators  and  assigns 
shall  stand  possessed  of  the  moneys  arising  from  such  sale  or  sales, 
upon  trust,  first,  to  defray  all  the  expenses  incurred  in  respect 
of  such  sale  or  sales;  secondly,  to  retain  unto  him  the  said 
{mortgagee)^  his  executors,  administrators  or  assigns,  the  said  prin- 
cipal sum  of  2,000iL  or  so  much  thereof  as  shall  be  then  due  to  him 
upon  this  security ;  and  thirdly,  to  pay  over  the  surplus  moneys 
(if  any)  unto  the  said  {mortgagor)^  his  executors,  administrators  or 
assigns.  [Insert  eofoenant  from  moHgagor  for  payment  of  principal 
and  interest,  and  to  pay  interest  halfyearly,  ut  ante,  Section  IL, 
Na  L,  clauses  10  and  11,  pp.  37,  38.] 


254 


OONCISfi  PRECEDENT^  IN 


No.  L 

Marigoge 
qf  a  SMp, 

OovsDtnt  from 
mortgagor  that 
he  IB  a&olately 

That  he  has 
good  right  to 
asBgn. 


9.  And  also  that  the  said  {martyaffor)  is  absolutely  possessed 
or  otherwise  well  and  sufficiently  entitled  to  the  said  parts 
or  shares  of  and  in  the  said  ship  or  vessel  hereby  asdgned  or 
transferred 

10.  And  also  that  the  said  {rnartgagor)  now  hath  in  himself 
good  right  to  assign  and  transfer  the  said  parts  or  shares  in 
the  said  ship  or  vessel  in  manner  aforesaid. 


For  peaceable 
enjoyment)  &c 


11.  And  fubtheb  that  the  said  {mortgagee)^  his  executors,  ad- 
ministrators or  assigns  shall  or  may  from  time  to  time  and  at  all 
times  after  default  shall  have  been  made  in  payment  of  the  said  sum 
of  £  and  interest  as  aforesaid,  peaceably  and  quietly  have, 

hold^  possess  and  enjoy  the  said  sixty-fourth  parts  or  shares 

of  and  in  the  said  ship  and  vessel  for  his  or  their  own  use  and  benefit, 
without  let,  suit,  hindrance,  molestation  or  disturbance  of  or  by 
any  person  or  persons  whomsoever,  and  that  firee  firom  all  incum- 
brances whatsoever. 


For  further 
aesnraDoe. 


12.  And  hobeoyeb  that  the  said  (mortgagor^  and  all  persons 
whomsoever  rightfully  claiming  any  estate  or  interest,  in  the  said 
hereby  assigned  sixty-fourth  parts  or  shards  of  and  in  the 

said  ship  or  vessel  shall  and  will  from  time  to  time  and  at  all  times^ 
at  the  request  of  the  said  {mortgagee)^  his  executors,  administrators 
or  assigns,  but  at  the  costs  of  the  said  (mortgagor),  his  executors, 
administrators  or  assigns,  enter  into,  execute  and  perfect  all^nch 
further  assurances  for  the  more  perfectly  or  satisfactory  transferring 
and  assuring  the  said  sixty-fourth  parts  or  shares  of  and  in 

the  said  ship  or  vessel  unto  the  said  (mortgagee),  his  executors^ 
administrators  and  assigns,  as  the  said  (mortgagee),  his  executors, 


Mortgages  in 
ahippiiig 
intereets  how 
eflbcted. 


(a)  Mortgages  of  interests  in  shipping  must  be  e£Pected  by  a  bill  of  sale  of  the 
shares  the  mortgagor  possesses  in  the  ship  or  vessel,  which,  if  there  are  more 
owners  than  one,  must  be  divided  up  into  sixty-four  parts:  (stat.  6  Geo.  4,c  1 10, 
s.  32.)  This  bill  of  sale  must  contain  a  recital  of  the  certificate  of  registiy  of 
such  ship  or  vessel,  or  the  principal  contents  thereof,  otherwise  such  truufer 
will  be  invalid  so  far  as  relates  to  transferring  any  ownership  in  the  vessel, 
although  it  may  be  so  far  operative  as  to  support  an  action  on  any  ooveoant 
contained  in  such  instrument  (Kerrison  v.  Cole,  8  East,  231);  and  it  might 
also  be  good  so  far  as  an  assignment  of  any  freight  is  concerned,  although  void 
as  to  the  transfer  of  the  ship  itself:  (Mostaer  v.  (HUeepte^  11  Yes.  629i  636.) 
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administrators  and  assigns,  or  his  or  their  counsel  in  the  law,  shall  No.  i.  * 

require.     [Insert  covenant  that  mortgagor  shall  enjoy  until  default;  Mortgage 

and  that  mortgagee  will  not  exercise  power  of  sale  without  giving  him  ^ _^' 
due  notids;   ut  ante.   Section  IT.,   No.  II,   clauses   13   and   14, 
p.  49.] 

In  witness,  &c. 


An  error  in  a  recital  wiU  not,  however,  avoid  a  bill  of  sale  (Rollegton  v.  SmUh, 
4D.  &  E.  161);  nather  will  the  recital  of  any  former  certificate  of  regislay, 
instead  of  the  existing  certificate  have  this  operation,  provided  the  identity  of 
the  ship  or  YtutiL  therein  intended  be  eflfootnally  proved:  (stat.  6  Geo.  4, 
e.  110, 8.  31.) 

A  Un  of  rale  is  not  complete  nntil  produced  to  the  officer  of  customs  and  Bill  of  sale 
ddy  registered,  and  where  any  ship  or  vessel,  or  any  shares  therein  are  *°^^}|^  ^°^^^ 
tiansfienred  by  way  of  mortgage,  the  collector  or  comptroller  of  the  port^'*'^'^* 
where  the  ship  or  vessel  is  registered  shall,  in  the  entry  of  the  book  of  registry, 
and  also  in  the  indorsement  of  the  certificate  of  registry,  express  that  such 
transfer  is  made  by  way  of  mortgage;  but  the  mortf^ee  will  not  be  deemed 
the  owner  of  the  ship  or  vessel,  except  so  far  as  may  be  necessary  for  the 
pmpoee  of  rendering  such  ship  or  vessel,  or  the  transferred  shares  therein, 
sfsilable  by  sale  or  otherwise  for  securing  the  payment  of  the  debt  for  which 
Boch  transfer  shall  have  been  made :  (sect.  45.)    Such  transfer,  when  registered, 
win  not  be  i^ected  by  any  act  of  bankruptcy  in  the  mortgagor  subsequent  to  the 
time  of  registration,  although  at  that  time  he  has  the  reputed  ownership  of  the 
ship:  (sect.  46.)  Previous  to  the  passing  of  the  above-mentioned  statute  (6  Geo.  4, 
c.  110)  it  was  considered  that  ships,  notwithstanding  they  were  duly  registered, 
would  have  become  vested  in  tne  assignees  of  a  bankrupt  mortgagor  under 
the  statute  21  Jac.  c.  19>  which  was,  it  seems,  the  cause  or  the  above  provision 
being  inserted  in  the  statute  6  Geo.  4,  c.  1 1 0  above  referred  to :  (Robinson  v.  Mac'      . /~f .       . 
doimeO,  6  Mau.  &  Selw.  228.)    When  the  mortgage  is  executed,  if  the  ship  is  JJ^ie     " 
in  port,  the  bill  of  sale  should  be  taken  as  early  as  possible  to  the  collector 
orcomptroDer  of  the  port  where  she  has  been  registered  or  is  about  to  be 
registered  de  novo^  within  thirty  days  after  such  execution.    The  collector  or 
comptioDer  having  made  the  registry  will  then  indorse  a  memorandum  on  the 
bin  of  sale,  and  will  also  indorse  the  particulars  of  the  bill  of  sale  on  the  ^  ^^      . 
certificate  of  registry.    But  if  the  ship  is  at  sea,  a  certificate  of  registration  gk^Ir^^  •  * 
cannot  then  be  obtuned.    In  the  latter  case,  therefore,  the  proper  course  will  actakrpoases^ 
be  to  take  the  bill  of  sale  to  the  custom-house  within  thirty  days  after  itd  bj^d  notliaUe 
esecation  for  the  purpose  of  registration,  and  the  certificate  of  registration  for  ^pun. 
ahoold  also  be  produced  there  within  thirty  days  after  the  vessel  arrives  in  port. 

A  mortgagee  of  a  vessel,  unless  he  be  in  the  actual  possession,  is  not  liable  ^^]^  of  sale  of 
for  expenses  incurred  for  her  repairs,  notwithstanding  he  is  the  refj^stered  owner :  ^^P"  o^empt 
(Brigas  v.  WWnnsont  7  B.  &  C.  30.)    Bills  of  sale  of  ships,  whether  upon  an  ™J  »**™P 
aetixaf  sale,  or  as  a  mortgage  security,  are  expressly  exempted  firom  all  stamp   °^' 
duty :  (6  Geo.  4,  c.  41.) 
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No.   II- 


MORTGAGE  OP  RAILWAY  SHARES,  (a) 


1.  Parties. 

2.  Recital  that  mortgagor  is  entitled 

to  the  shares. 

3.  Of  agreement  for  loan,  and  that 

mortgagor  has  transferred  the 
shares. 

4.  Testatum. 

5.  Declaration  of  tnist  for  securing 

principal  and  interest. 


6.  Ck>venant  from  mortgagor  to  in- 

demnify mortgagee  against  calli 
in  respect  of  shares. 

7.  To  repay  aU  moneys  advanced  fbr 

calls  by  mortgagee. 

8.  Covenant  horn  mortgagee  to  pa^ 

dividends    to    mortgagor  untd 
default. 


Parties. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.  185  , 
Between  (mortgagor^  of,  &c.,  of  the  one  part,  and  {mortgagee) 
of,  &c.,  of  the  other  part 


Baeitdthat  2.  Whebeas,  bv  Virtue  of  an  act  of  Parliament  passed  in 

mortgagor  u  , 

entitled  to  the   the  year  of  the  reign  of  Her  present  Majesty   Queen 

Victoria,  intituled.  An  Act  [Hebe  set  out  title  of  the  a<A\y 


the  said  {mortgagor)  is  entitled  to 
DESCBIBE  title  of  the  railway  company.  "^ 


shares  in  the  [Hebe 


Of  Agreement        3.  And  WHEBEAS  the  Said  (mortgagee)  has  this  day  advanced 

for  lean,  and 


As  to  stampi  on  (a)  In  mortgages  of  railway  shareSv  or  in  canals  and  bridges,  tbe  ad  valorm 
mortgagea  of  stamp  shoold  be  affixed  to  tbe  deed  of  defeaaanoe,  and  not  on  the  deed  by  which 
railway  ■harei.  the  snares  are  transferred. 
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the  said  {mortgagor)  the  flam  of  5001  sterling  on  the  secnrity  of      Na  II. 
the  said  mlway  shares,  which  said  shares  the  said  {mortgagor)    Mortgage  of 
bath  by  deed  poll,  under  his  hand  and  seal,  bearing  even  date  ^^«*^y^«^' 
herewith^    transferred   to  the    said   {mortgagee),  his   ^^^^^utors,  J|^'J||^ww 
administrators  and  assigns,  and  such  transfer  has    been    duly  the  Bhuw. 
registered  according  to  the  provisions  of  the  said  act  (A) 

4.  Now  THIS  Indentube  WITNESSETH,  that  for  the  considers-  TeBUtum. 
tions  aforesaid,  it  is  hereby  declared  and  agreed  by  and  between 
the  said  parties  hereto,  that  the  said  {mortgagee),  his  executors, 
administrators  and  assigns,  shall  stand  and  be  possessed  of  the 
said  shares  in  the  said  {name  of  company)  railway  company 

so  transferred  as  aforesaid,  upon  the  trusts,  and  for  the  ends, 
intents  and  purposes  hereinafter  expressed  and  contained ;  (that  is 
to  say,) 


Q)  Hie  mode  of  assiffniiig  nilway  shares,  as  also  shareB  id  canals  and  bridges.  Practical 

u  v^tolated  by  the  respectiTe  acts  of  Parliament  bv  which  the  companies  are  obMirationa 

ioeorporated,  a  form  of  which  is  usually  inserted  in  the  acts,  lliese  forms,  how-  upon  preparing 

ever,  apply  to  an  absolute  sale,  and  therefore,  where  any  of  such  shares  are  mortgages  of 

•ssiffned  by  way  of  mortgage,  a  deed  of  defeasance  will  become  necesMiy:  railway  shares. 

(1  Hughes  on  Mort  35;  2  «6.  115.)    In  addition  to  this,  the  transfer  must  be 

registered  in  the  books  of  the  company,  which  must  be  done  by  delivering  the 

Med  of  transfer  to  the  secretanr  of  the  company,  who  is  to  enter  a  memorial 

thereof  in  a  book  called  the  "  Register  of  T^sfers,"  and  such  entry  is  to  be 

indoned  on  the  deed  of  transfer;  and  he  is  also,  on  demand,  to  deliver  a  new 

certificate  to  the  transferree.    A  mortgagee  ought  to  lose  no  time  in  getting  his 

teosfer  duly  registered,  particularly  where  the  mortgagor  is  in  trade,  in  order  to 

protect  the  secnrity  against  any  future  claims  that  may  be  set  up  by  the  assignees 

of  the  shareholder,  in  case  of  his  becoming  bankrupt  {BoadUy  v.  HoldstDorth, 

3  Mees.  k  Wels.  442 ;  NeUom  v.  London  Auurance  Company^  2  S.  &  S.  292;  see 

ilso  £x  parte  Lancaster  Canal  Con^any,  I  Dea.  8t  Chit.  411);  for  the  name  of 

the  mor^agor,  so  long  as  it  is  permitted  to  remain  on  the  books  of  the  company, 

^  ifford  a  sufficient  evidence  of  reputed  ownership  to  let  in  the  claim  of  the 

Mgneesy  which  is  always  allowed  in  cases  of  this  nature,  unless  the  best  trans- 

nutition  of  reputed  ownership  is  made  that  the  drcumstanoes  of  the  case  will 

idmit  of:  (Stat.  21  Jac.  1,  c.  19<  s. 21 ;  6  Geo.  4,  c.i6,  s.  72;  Longman  v.  Tripp, 

2  N.  R.  670    It  ma^  be  proper,  however,  to  remark  tiiat  the  clauses  in  the 

baokmpt^  acts  which  relate  to  such  visible  owners,  are  onlv  applicable  to 

radi  soaras  (but  which  railway  shares  almost  invariably  are;  as  are  of  the 

intore  of  personal  property,  and  not  where  such  shares  are  declared  by  the 

^  ereating  them  to  be  in  the  nature  of  real  estate;  for  interests  of  this 

kind  do  not  fell  within  the  denomination  of  ^^  goods  and  chattels,'*  to  which  the 

clsQses  above  aUuded  to  are  alone  applicable :  {Ex  parte  Vauxhall  Bridge  Com' 

penfft  1  Glyn.  &  J.  101.)    Still,  unless  the  act  of  incorporation  expressly  declares 

that  the  shares  are  to  be  considered  as  real  estate,  the  mere  circumstance  of  the 

ttnopany  possessing  land  will  be  insufficient  to  vary  the  nature  of  the  shareholders' 

intaieBtSy  which  will  be  construed  as  coming  under  the  denomination  of  "  goods 

^  chattels,"  within  the  meaning  of  the  bankrupt  acts:  (I  Hughes  Pract. 

Mort  36 ;  Ex  parte  Home,  1  B.  &  C.  632 ;  Bligk  v.  Brent,  2  You.  &  Coll.  268 : 

^  parte  Valeneef  re  Laehmeer^  2  Dea.  254.) 

VOL,  II.  8 
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No.  II.  5.  Upon  trust,  for  securing  to  the  said  {mortgagee^  bis  ezecai 

Mortffoffe  qf  tors^  administrators  and  assigns,  the  repayment  of  the  said  sum  oi 

JJaUwoffSkarei  gQ^j^  ^^^  interest,  at  the  rate  of  5i  for  every  lOOi  by  the  yeaii 

tmt^if  °°  ^  ^^  *^®  ^*y  ^^  ^^^^  ^®  *°^  ^^^^^  ^^  ®^  deducdow 

secaring  whatsoever.     [Insert  power  of  sale  as  in  last  precedent^  clause  % 

principal  and  y,  i 

intaresu  p*  ^^3  ;  ALSO  covenant  from  mortgagor  for  payment  of  prindpd 

and  interest^  ut  ante.  Section  IL,  No.  I.,  clause  10,  p.  37.] 


Coyenant  from 
mortgagor  to 
iDdemnify 


respect  of 
aharea. 


6.  And  also  that  the  said  {mortgagor)^  his  executors  or  admh 
nistrators  shall  and  will  from  time  to  time  and  at  all  times  during 
Sm^Ub  in  *^®  continuance  of  this  mortgage  security,  well  and  sufficientlj 
protect,  save  harmless  and  keep  indemnified  the  said  {mortgagee)^ 
his  heirs,  executors,  administrators  and  assigns,  and  bis  and  their 
lands  and  tenements,  goods  and  chattels,  of  and  from  all  chumft 
and  demands  that  shall  or  may  from  time  to  time  or  at  any  time 
be  made  upon  the  said  (mortgagee)^  his  executors,  administratois 
or  assigns^  for  or  on  account  of  any  calls  or  payments  to  be  made 
in  respect  of  the  said  railway  shares. 


To  repay  all 
moneys 
adranced 
for  calls  by 
mortgagee. 


7.  And  also,  that  the  said  (mortgagor^  his  executors,  adminis- 
trators or  assigns,  will,  upon  demand,  repay  unto  the  said  {mort- 
gagee), his  executors,  administrators  or  assigns,  all  such  sum  and 
sums  of  money  as  the  said  (mortgagee)y  his  ez/ecutors,  administrators 
or  assigns  shall  pay  for  any  calls  that  may  be  made  in  respect  of 
the  said  railway  shares,  together  with  interest  for  the  same  at  the 
rate  of  5/.  for  every  100/.  by  the  year,  from  the  time  at  which  such 
sums  were  respectively  paid ;  and  it  is  hereby  declared  that  all 
such  sum  and  sums  of  money  and  interest  shall  be  a  further  chaige 
upon  the  said  railway  shares  and  premises  which  shall  not  be 
redeemed  until  as  well  such  sum  and  sums  of  money  as  aforesaid^ 
as  also  the  said  sum  of  500/,  and  interest,  shall  be  fully  paid, 
satisfied  and  discharged ;  but  so  nevertheless  that  the  total  amount 
of  principal  moneys  to  be  secured  by  these  presents  shall  not 
exceed  the  sum  of  500Z,  (c)     [Add  covenant  for  quiet  enjoyment^ 


Practical 
remarks. 


(c)  This  is  a  very  important  clause,  as  the  mortgagee,  upon  registering  his 
transfer  of  the  shares,  will  become  responsible  for  calls  accruing  upon  them : 
(Stat.  8  Vict.  c.  16,  8.  15  ;  Humble  t.  Langston,  2  Mees.  &  Wels.  517 ;  ^^^^ 
V.  Lynchy  5  B.  &  0.  589.) 
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hdamfram  incumbrances^  and/or  further  assurance,  as  in  last  pre-       No.  ii. 
fient,  clauses  11  and  12,  p.  254.]  Mortgage  of 

I  7.  And  the  said  {mortgagee)  doth  hereby  for  himself,  his  heirs,  ^^^J^ 
■editors  and  administiators,  covenant  with  the  said  (mortqaqor\  w  mortgagor 

t"  -.     .    .  .  ^      .   ^  ^     -^  the  dividends 

p  ezecntora,  administrators  and  assigns,  that  he  the  said  (mort-  until  de&uit. 
jB^X  his  executors,  administrators  or  assigns  shall  and  will  from 
fane  to  time,  until  default  shall  be  made  in  payment  of  the  said 
im  of  £  and  interest  as  aforesaid,  pay  over  unto  the  said 

v^or),  his  executors,  administrators  or  assigns,  any  dividend 
£vidends  which  shall  from  time  to  time  accrue  due  in  respect 
the  said  railway  shares  hereby  transferred  as  shall  be  received 
the  said  {mortgagee),  his  executors,  administrators  or  asugns  in 
meantime.      [Add  covenant  from  mortgagee  not   to  exercise 
of  sale  without  giviTig  mortgagor  six  calendar  months  previous 
ut  ante.  Section  II.,  No.  IL,  clause  13,  p.  49.] 

Ik  witness,  &c. 


s  2 
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No.   III. 


MORTGAGE  BY  A  RAILWAY  COMPANY,  (a) 


1.  Tertatam. 


I    2.  Habendum. 


The 


Railway  Company. 
Mortgage,  Na 


TMtatam. 


1.  By  virtue  of  an  act  (set  out  title  of  special  aet)y  We,  the 
(set  out  style  of  company),  in  consideration  of  £  paid  to  as 

by  {mortgagee),  do  assign  unto  the  said  (mortgagee),  his  ezecnton, 
administrators  and  assigns,  the  said  undertaking  [^  and  ^  in  ca» 
SUCH  LOAN  fhaU  ie  in  anticipation  of  the  capital  authorized  to  U 
raised,  "  all  future  calls  on  shareholders  "],  and  all  the  tolls  and 
sums  of  money  arising  by  virtue  of  the  said  act ;  and  all  the  estate, 
rights  title  and  interest  of  the  company  in  the  same. 


Railway 
companies  are 
empowered  to 
borrow  woobj 
hj  Act  of 
Parliament. 


Of  the  esUtes 
and  interesta 
which  the 
several  mort- 
gagees tttke  in 
the  railway 
pioperty- 


(a)  Railway  companies  subject  to  the  restriotioiis  of  the  special  act  (8  Viet 
c.  16,  8.  38),  and  by  an  order  of  a  general  meeting,  are  empowered  to  borrov 
money  by  mortgage  or  by  bond  upon  the  security  of  the  undertaking,  and  the 
future  calls  of  the  shareholders ;  and  also  to  reborrow  if  any  mortgage  or  bond 
be  paid  off.  These  mortgages  or  bonds  must  be  by  deed,  and  be  aiso  stamped 
witn  the  same  stamps  as  are  required  in  ordinary  mortgages,  the  forms  of  wbidi 
are  prescribed  by  the  act,  and  must  be  under  the  common  seal  of  the  compsDy 
(see  Stat.  8  Vict,  a  16,  schedule  (C.)  (D.)  as  in  the  above  precedent. 

Under  assurances  of  this  nature  the  respective  mortgagees  shall  be  entitled, 
one  with  another,  to  their  respective  proportions  of  the  tolls,  sums,  and  premises 
comprised  in  such  mortgage,  and  to  tne  future  calls  of  the  shareholders,  if 
comprised  therein,  according  to  the  respective  sums  in  such  mortgage  mentioDed 
to  be  advanced  by  such  mortgagees  respectively ;  and  to  be  repaid  the  sams  so 
sulvanced  with  interest,  without  anv  preference  one  above  another,  by  reason  of 
the  priority  of  the  date  of  any  such  mortgage,  or  of  the  meeting  at  which  the 
same  was  authorised :  (sect.  42.)  But  although  future  calls  on  shares  are  mort- 
gaged, the  company  may,  nevertheless,  receive  and  apply  such  calls :  (sect.  43.) 
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2.  To  HOLD  unto  the  said  {m€rtgagee\  his  executors,  adminis-  No.  in. 

lators  and  assigns,  until  the  said  sum  of  £            ,  together  with  Mortgage 

Dterest  for  the  same,  at  the  rate  of  5i  for  every  100/.  by  the  year,  ^cJ^^ 
»  satisfied  [**  the  principal  sum  to  be  repaid  at  the  end  of              Hahmd — 
rears  from  the  date  thereof,"  in  case  any  period  be  agreed  upon  for 
ie  purpose,  *'  at,"  or  any  place  of  payment  other  than  the  principal 
office  of  the  eompanyJ] 

Given  undei^  our  common  seal,  this        day  of        A.D.  18 


Ml  tbeie  jnosigipf^pR  and  bonds  an  required  to  be  registered  in  a  book  to  be  Mortgages  and 
kept  by  the  secretary,  and  to  be  open  to  the  perusal  of  all  shareholders^  bonds  to  be 
BGrtf^agees,  and  bondholders  at  all  reasonable  times :  (sect  470  registered. 

These  mortgages  and  bond-debts  may  also  be  transferred  by  deed,  a  form  How  mortgages 
rf  which  is  alao  given  by  the  act,  schedule  (£.)»  which  deed  must  be  duly  by  railway 
itamped,  and  the  condition  duly  stated,  and  such  transfer  must  be  registered  companies  may 
viUi  the  secretary  in  the  same  manner  as  in  the  case  of  the  original  mortgage,  be  transferred, 
s&enrise  the  company  are  not  responsible  to  the  transferee :  (sect.  47.) 

With  respect  to  the  interest  on  such  mortgages  and  bonds,  the  act  directs  g^^  interest  of 
Hat  the  same  shall  be  paid  at  the  periods  appointed  in  such  mortgage  or  railway 
bond,  and  if  no  period  be  appointed,  then  it  is  to  be  payable  half-yearly,  and  in  mortgages  is 
preference  to  any  dividends  payable  to  the  shareholders  of  the  company  (sect,  to  be  paid. 
48);  but  such  interest  will  not  be  transferable,  except  b^  deed  duly  stamped. 

The  company  mav,  if  they  think  proper,  fix  a  period  m  the  mortgage  or  bond  Comptny 
ior  repayment  of  tne  money,  at  the  expiration  of  which  period  the  mortgagee  empowered  to 
or  obngee  will  be  entitled,  on  demand,  to  repayment  of  his  principal,  and  all  fix  period  for 
airears  of  interest  accrued  due  thereon ;  and  if  no  place  of  payment  is  inserted  repayment  of 
ID  toeh  mortgage  or  bond,  such  principal  and  interest  shaU  be  payable  at  the  money, 
principal  office  or  place  of  business  of  the  company :  (sect  60.) 

Where  no  time  of  repayment  is  fixed,  then  either  party  may  £^ve  the  other  Whei«  no  time 
rix  months'  notice  at  any  time  after  the  expiration  of  twcSve  months  from  the  of  payment  is 
<iate  of  the  instrament,  which  notice  must  be  given  in  writing  or  print,  or  both ;  fixed,  either 
and  if  given  by  a  mortgagee  or  bond-creditor,  shall  be  delivered  to  the  secretary,  party  may  give 
or  kit  with  the  princi|Nj  officer  of  the  company:  and  if  given  by  the  company,  the  other  six 
•ban  be  ^[iven  either  personaUy  to  such  mortffagee  or  bond-creditor,  or  left  months'  notioe. 
it  his  residence,  or  if  such  mortgagor  or  bond-creditor  be  unknown,  to  the 
direetors*  or  if  alter  diligent  inquiry  he  cannot  be  found,  such  notice  shall  be 
given  by  advertisement  in  the  London  and  Dublin  Gazette,  according  as  the 
prindpsl  office  of  the  company  shall  be  in  England  or  Ireland,  and  in  some 
newspaper  as  after  mentioned :  (sect.  51.)    After  the  expiration  of  six  months' 
Dotioe  given  by  the  company  all  further  interest  ceases  to  be  payable :  (sect.  53; 
Hodges  on  Railways,  138,  Shdf,  130.) 
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No.  IV. 


MORTGAGE  OF  A  LIFE  POLICY  OF  ASSURANCE  BT  HUSBANl 
IN  PURSUANCE  OF  A  POWER  IN  HIS  MARRIAGE  SETTLEMKM 
THE   TRUSTEES   ADVANCING   THE    MONEYS    OUT   OF  THl 
TRUST  FUND,  AND  THE  HUSBAND  ASSIGNING  THE  POU( 
TO  THEM  AS  A  SECURITY  FOR  THE  REPAYMENT. 


1.  Parties. 

2.  Recital  of  manriage  settlemeiit 

3.  Of  proWso  in  settlement  empow- 

ering the  trustees  to  make  the 
advancement. 

4.  Of  agreement  for  loan. 


5.  Testatum. 

6.  Covenant  from  husband  thai  he  hit 

good  right  to  assign. 

7*  For  quiet  enjoyment  of  policy. 

8.  That  mortgagor  will  attend  at 
ranee  office,  &c. 


pATties. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.,  18  , 
Between  {mortgagor),  o(,  &c,  of  the  one  part,  and  (mortgagee), 
of,  &C.,  of  the  other  part. 


ReciUl  of 

marriaf^e 

settlement 


IB 


2.  Whebeas  by  indenture  dated  the  day  of 

the  year  18  ,  made  between  the  said  {mortgagor)  of  the  fint 
part,  (the  father  of  mortgagor's  wife)  of  the  second  part,  (toife)  d 
the  third  part,  and  the  said  (mortgageeSj  trustees  of  the  settlemenil 
of  the  fourth  part,  (being  a  settlement  made  previously  to  i 
marriage  then  intended  between  the  said  (husband)  and  (wife),  and 
which  was  shortly  afterwards  duly  solemnized),  it  was  agreed  tha< 
the  capital  sum  of  4,00021  Three  per  Cent.  Consolidated  Annuitiesi 
the  property  of  the  said  (husband),  and  the  capital  sum  of  3,7501 
Three  per  Cent.  Reduced  Annuities,  the  property  of  the  aud 
(  father),  should  be  transferred  into  the  names  of  the  trustees,  and 
by  them  held  upon  trusts  for  the  benefit  of  the  said  (husband)  and 
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(t0«/e),  and  the  issue  of  the  said  marriage,  as  in  the  now  recitmg  No.  iv. 
indenture  is  declared,  which  said  recited  transfer  hath  been  duly  Mortgage 
made  accordingly.  ^^t^^^** 

vandng  £1,000 
«      A  1  ...     1  •  .  ovt  of  TruH 

o.  AND  the  now  reciting  indenture  contains  a  proviso  empow-  Motu^sm  Ste- 
ering the  trustees  for  the  time  being  of  the  now  reciting  indenture  ^^f^^^ 
of  settlement,  at  the  request  of  the  said  Ihtubanftu  to  advance  to/<^fi»oooafa 

him  from  time  to  time  as  he  shall  require  the  same,  out  of  the  said       

troBt  moneys,  any  sum  or  sums  of  money  not  exceeding  in  the  ^J'®^*^  ^ 
whole  the  sum  of  2,0002.  sterling,  upon  his  effecting  a  policy  of  empowering 

-,      _.«  ,  --  ^v  tra»tee»to 

aasiuBnce  upon  his  life  to  the  amount  of  the  sums  to  be  so  niake  the 
advanced,  and  assigning  such  policy  to  such  trustees  or  trustee  for  •^▼*"<*™"*- 
the  time  being  as  a  security  for  the  payment  thereof,  and  at  the 
same  time  covenanting  to  keep  up  the  same  policy  so  long  as  the 
sum  or  sums  so  advanced  to  him,  or  any  part  of  the  same,  shall 
remain  undischarged. 

4.  Ain>  WHRRKAfl  the  said  (husband)  has  effected  a  policy  o^^j*^"*' 
assurance  upon  his  life,  in  the  insurance  office,  in  .the  sum 

of  1,00021,  and  has  requested  the  said  {trustees)  to  advance  him 
the  sum  of  1,000/L  out  of  the  said  trust  moneys,  which  the  said 
{trustees)  have  agreed  to  do  upon  having  the  said  policy  of 
assurance  assigned  to  them,  and  the  said  {husband)  covenanting 
to  keep  up  and  renew  the  said  policy  in  manner  hereinafter 
appearing. 

5.  Now  THIS  Indenture  witnesseth,  that  in  consideration  Testatum, 
of  the  sum  of  1,000/1  sterling  this  day  advanced  by  the  said 
{trustees),  out  of  the  said  trust-moneys,  to  the  sud  {husband)^  the 
receipt  of  which  the  said  {husband)  hereby  acknowledges,  and 
therefrom  doth  by  these  presents  release  and  for  ever  discharge 

the  said  {trustees)^  their  heirs,  executors,  administrators  and  assigns, 
He  the  said  {husband)  doth  by  these  presents  assign  unto  the 
said  {trusiees)y  All,  &c.  \T>escbibe  poUcy  of  assurance;  insert 
general  words;  habendum  clause  ;  and  power  to  receive  and  give  dis- 
charges; ut  ante  J  Section  IIL,  No.  IIL,  clauses  8  and  9,  p.  175.] 

Covenant  from 

6.  And  the  said  {husband)  doth  hereby  for  himself,  his  heirs,  J^^^^'' 
executors  and  administrators,  covenant  with  the  said  {trustees)^  "gi^t  to  aaaign. 
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No^.       their  executors,  administrators  or  assigns,  that  he  the  said  (htukaid) 
Mortgoffs     now  hath  in  himself  good  right  by  these  presents  to  assign  the  said 
Truiteuad-    poUcy  of  assurance  and  premises  in  manner  aforesaid,  aocording  to 
*ow**^^mrt*^  the  true  intent  and  meaning  of  these  presents. 

i/oneyfon  Hm' 

PoU^^r^      7*  -^^^  FUBTHEB,  that  the  Same  policy  of  assurance  and  pre- 

^^^curiT^  mises  shall  be  held  and  enjoyed  accordingly,  without  let  or  denial 

-; —       of  or  by  the  said  {husband),  or  any  other  person  or  persons  whom- 

enjoymentof     soevcr ;  and  free  from  all  incumbrances  whatsoever.      [Insebt 

^  '^^'  covenant  for  further  assurance;  ut  ante.  Sect.  IIL,  No.  FV.,  dauae 

12,  p.  ISO ;  And  then  add  covenants  from  mortgagor  to  keep  vp 

policy,  with  pofoer  for  mortgagee  to  renew  in  default ;  ut  ib,^  Na  IL, 

clause  E.,  in  notes,  p.  169.] 

That  mortgagor      8.  And  ALSO,  that  mortgagor  will  attend  at  assurance  qffhce,  and 

iMoniiM  office.  ^^^  ^  ^^  ^'^^  ^  ^^y  ^^^  ^^  invalidate  policy ;  ut  ib,.  No.  IV., 
clauses  13  and  14,  p.  181.  And  declaration  that  mortgage 
moneys,  on  the  decease  of  either  of  the  trustees,  shall  be  transmissibk 
to  the  survivor ;  ut  ante.  Section  IL,  No.  XIII.,  clause  7,  p.  105.] 

In  witness,  &c. 
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No.  V. 


MORTGAGE  OF  A  BOND  DEBT,  (a) 


1.  PMes. 

3.  Recital  of  bond  debt. 

3.  Of  •((reement  for  loan. 

4.  Teetatom,     assigning  bond    and 

bond  debt. 

5.  Habendnm. 


6.  Power  of  attorney. 

7.  Covenant  from  mortgagor  that  bond 

is  a  valid  security. 

8.  That  he  wiU  not  revoke  power  of 

attorney,  &o. 

9.  That  mortgagee  shall  not  be  com- 

pelled to  sue  upon  bond. 


1.  THIS  INDENTURE,  made  the      day  of        A.D.  18    ,  Pvti«. 
BsTWEEM  {marigaffar)y  of,  &c.,  of  the  one  part,  and  (morif^a^^e),  of, 
&&,  of  the  other  part 

*2.  Whereas  by  a  bond  dated  the  day  of  under  the  Bedtai  of  bond 

band  and  fleal  of  {obKgcr\  the  said  {obligor)  became  bound  unto  the     ^ 
said  {mortgagor^  in  the  penal  sum  of  4,0002i,  conditioned  for  the 
payment  unto  the  said  {mortgagor^  his  executors,  administrators 


(a)  Bond  debts  are  not  often  made  the  subject-matter  of  a  mortgage,  because,  Practical 
if  the  obligor's  circumstances  are  such  as  to  render  his  bond  an  available  obiienratioiu. 
Mcmity  to  a  third  party,  an  obligee  requiring  his  money  can  resort  to  his  legal 
remedy  upon  the  bond.  Still  it  does  sometimes  happen  that  the  bond  creditor 
is  in  immediate  want  of  a  sum  of  money  whilst  the  bond  is  only  a  security  for  a 
jAjrment  to  be  made  at  some  future  period,  or  the  sum  actually  required  by  the 
obligee  may  be  so  small  in  proportion  to  the  amount  of  the  bond  debt  that  he 
may  be  unwilling  to  call  it  in ;  in  either  of  which  cases  a  mortgage  may  be  found 
convenient. 
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No.  V.      or  assigns,  of  the  sam  of  2flOOL,  with  interest  for  the  same  at  the 
Mortgage  of  a  ^^te  of  6L  for  every  lOOL  by  the  year,  in  manner  following  (that 
"^f^*"    is  to  say),  the  sum  of  501,  being  one  half  year's  interest  on  the 
said  sum  of   2,000^   at   the   rstte  aforesaid,    on  the  day 

of  then  next  ensuing ;   and  the  like  sum  of  502.,  being 

another  half-year's  interest  at  the  rate  aforesaid,  on  the  day 

of  ,  then  next  following ;  such  half-yearly  payments  to  be 

continued  until  the  day  of  y  when  the  principal  sum 

of  2,0002.  with  all  interest  then  to  become  due,  amounting 
altogether  to  the  sum  of  2,0502^,  was  to  be  fully  paid  off  and 
discharged. 

Of  agreement  3.  And  whebeas  the  said  {mortgagor)  has  requested  the  said 
(mortgagee)  to  advance  him  the  sum  of  500/.  on  the  security  of  the 
said  bond,  which  the  said  (mortgagee)  has  agreed  to  do,  upon 
having  the  same  with  the  moneys  thereby  secured,  assigned  and 
assured  unto  him  in  manner  hereinafter  appearing. 

Teefcatom,  4.   NoW  THIS  INDENTURE  WITNESSETH,  that  in  COUfflderation 

aasigning  bond  ,  ,  •  ■•   i        i 

and  bond  debt  of  the  sum  of  500/.  Sterling,  paid  by  the  said  (mortgagee)  to  the 
said  (mortgagor),  on  the  execution  hereof,  the  receipt  of  which  the 
said  (mortgagor)  hereby  acknowledges,  and  therefrom  doth  release, 
exonerate,  and  for  ever  discharge,  the  said  (mortgagee),  his  heirs, 
executors,  administrators  and  assigns,  he  the  said  (mortgagor), 
DOTH  by  these  presents  assign  unto  the  said  (mortgagee),  all  that 
the  aforesaid  bond,  the  full  force  and  benefit  thereof,  all  sum  and 
sums  of  money  now  or  hereafter  to  become  due,  either  for  prin- 
cipal and  interest  in  respect  of  the  same;  and  all  the  estate,  right, 
title  and  interest,  both  legal  and  equitable,  of  him  the  said  {mort- 
gagor), therein* 


Habffnd^'ft- 


Power  of 
attornej. 


5.  To  HAVE,  HOLD,  RECEIVE  AND  TAKE  the  said  boud,  sum 
and  sums  of  money,  and  all  and  singular  other  the  premises  hereby 
assigned  unto  the  said  (mortgagee),  his  executors^  administrators 
and  assigns. 

6.  With  full  power  for  the  said  (mortgagee),  his  executors  or 
administrators,  as  the  true  and  lawful  attorney  and  attorneys 
irrevocable  of  him  the  said  (mortgagor^  his  executors  or  adminifl- 
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tratorsj  and  in  his  or  their  name  or  names^  but  for  the  sole  benefit  of      ^^> 
the  said  {mortgagee),  his  ezecntors,  administrators  or  assigns,  to  sne  Mortgage  of  a 

npon  the  said  bond»  and  to  receive  all  and  singular  the  moneys        

thereby  secured,  and  to  give  sufficient  releases  and  discharges  for 
the  same,  and  to  appoint  a  substitute  or  substitutes  for  all^  any  or 
either  of  the  purposes  aforesaidi  and  such  substitution  at  pleasure 
to  revoke.  He  the  said  {mortgagor)  hereby  ratifying  and  confirm- 
ing, and  promising  and  agreeing  to  ratify  and  confirm,  all  and 
whatsoever  the  said  {mortgagee),  his  executors,  administrators  or 
assigns.  Or  his  or  their  attorney  or  attorneys  shall  lawfully  do  or 
cause  to  be  done  in  the  premises  by  virtue  of  the  presents. 
[Insebt  promso  for  redemption,  and  power  of  $ale;  ut  ante. 
Section  V.,  No.  L,  clauses  7  and  8,  pp.  252,  253 ;  Also  covenant 
for  payment  rf principal  and  interest;  ut  ante,  Section  IL,  No.  L| 
clause  10,  p.  37.] 

7.  And  also  that  the  said  bond  hereby  assigned  is  a  valid  <^o^«iAnt  from 

mortgagor  thtt 

security  for  the  said  sum  of  2,0002.,  and  also  that  the  same  sum  bond  b  a 
of  2,000i  is  now  due  and  owing  to  him  the  said  {mortgagor),        ""^n^' 
thereon. 

8.  And   fubtheb  that  the   said  {mortgagor),   his  executors,  That  he  will  not 
administrators  or  assigns,  will  not  revoke,  or  attempt  to  revoke,  Ittonw^&c! 
the  power  of  attorney  hereinbefore  given,  release  or  compound 

the  said  moneys  secured  by  the  said  bond,  nor  interfere  in  any 
action  or  suit  commenced  or  prosecuted  by  the  said  {obligee\  his 
executors,  administrators  or  assigns,  in  the  name  or  names  of  the 
said  {mortgagor),  his  executors  or  administrators,  upon  the  said 
bond,  in  pursuance  of  such  power  of  attorney  as  aforesaid,  without 
the  consent  of  the  said  {mortgagee)^  his  executors,  administrators 
or  assigns ;  but  shall  and  will  in  all  things  ratify  and  confirm  all 
such  proceedings  as  the  said  {mortgagee),  his  executors,  adminis- 
trators and  assigns,  shall  institute  and  prosecute  on  account  of 
the  said  hereby  assigned  bond  and  premises.  [Add  covenant  for 
further  assurance,  ut  ante.  No.  L,  clause  11,  p.  254.] 

9.  Provided  always,  and  it  is  HEBEBT  DEOLABED,  that   it  That  mortgagee 

shall  not  be  incumbent  on  the  said  {mortgagee),  his  executors,  compiled  to 
administrators  or  assigns,  to  institute  any  proceedings  for  the  *^* '^^^  **°^" 
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No.  V.      purpose  of  enforcing  the  payment  of  the  said  sum  of  2,0002.  and 
Mortgage  rf  a  interest  80  secured  by  the  said  hereby  assigned  bond  as  aforesaid, 

'    unless  the  said  {mortgagee)^  his  executors,  administrators  or  assigns 

shall  consider  it  proper  or  expedient  so  to  do ;  the  true  intent  and 
meaning  of  these  presents,  and  of  all  the  said  parties  hereto  being, 
that  the  said  {mortgagee),  his  executors,  administrators  or  assigns, 
shall  not  be  responsible  for  any  loss  which  may  be  incurred  in  con- 
sequence of  his  or  their  fisuling  to  put  in  force  the  said  bond  or 
any  of  the  powers  or  authorities  vested  in  him  the  said  {mortgagee)^ 
hifl  execntoiB,  adminiBtrators  and  assignB,  under  or  by  virtue  of 
the  same,  any  rule  of  law  or  equity  to  the  contrary  thereof  in  any- 
wise notwithstanding.  [Insert  cavenatU  from  mortgagee  not  to 
exercise  power  of  Bale  without  giving  mortgagee  six  calendar  months^ 
previous  notice;  ui  ante,  Section  IL,  Na  IL,  clause  13,  p.  49.] 

Is    WITNESS,  &0. 
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Na  VL 


MORTGAGE  OF  A  DEBT»  SECURED  UPON  A  PROMISSORY 

NOTE,  (a) 


1.  Puiaeg. 

2.  Recital  of  promiasoiy  note. 

3.  Of  agreement  for  loan. 

4.  Testatom,    by  which   mortgagor 


assigns   promissorf   note  and 
debt. 

5.  Covenant  from  mortgagor  that  the 
note  is  valid,  and  the  debt  still 
subsisting. 


1.  THIS  INDENTURE,  made  the      day  of         A.D.,  18    ,  Parties. 
Between  {mortgagor^  of,  &c.)  of  the  one  part,  and  {mortgagee)^ 

of,  &C.,  of  the  other  part. 

2.  Whebeas,  bj  a  promissory  note  in  writing  under  the  hand  Redul  of 
of  (rfrftor),  dated  the  day  of  ,  the  said  {dd>tar)  pro-  SJT*^ 
mised,  at  the  expiration  of  twelve  calendar  months  after  the  day 

of  the  date  thereof,  to  pay  unto  the  sud  (mortgagor)  the  sum  of 
1,000JL,  with  interest  thereon  at  the  rate  of  5/.  for  every  \00h  by 
the  year. 

3.  And  whebeas  the  said  (fnartgagee)^  at  the  request  of  the  Of  agreement 
said  (mortgagor),  has  agreed  to  advance  him  the  sum  of  500/.,  on  ^  ^^' 


(a)  Promissory  notes,  and  biUs  of  exchange,  are  often  the  snbject  of  an  Pmctical 
equitable  mortgage  by  way  of  deposit,  but  they  may  nevertheless  be  made  the  obtfenratioiia. 
subject  of  a  legal  mortgage  by  an  actual  assignment,  as  in  the  above  precedent. 
In  the  latter  case  a  clause  should  always  be  inserted  indemnifying  the  mortgagee 
from  the  obligation  of  suing  upon  such  notes  or  bills,  unless  he  shall  thuik 
proper  to  do  so,  so  as  to  effectually  exonerate  him  from  all  liability  for  any  losses 
that  may  be  incurred  in  consequence  of  such  omission. 


270  CONCISE  PRECEDENTS  IN 

No^^      having  an  assignment  of  the  said  promissory  note  made  to  him  as 
Mortffaff$  of  a  9k  secority  for  the  repayment  thereof  in  manner  hereinafter  men- 

Debtsecund      .         , 

upon  a      tioned. 

4.  Now  THIS  Indektube  WITNESSETH,  that  in  consideratioii 

whlSf^  ^'  ^^  ***®  ^^™  ^^  ^^^  sterling  paid  by  the  said  {mortgagee)  to  the 
mortgagor  said  {mortgagor)  [Continue  this  clause  doum  to  the  assigning  dausey 
promiasory  note  as  in  last  precedent,  clause  4,]  He  the  said  (mortgagor)  doth  by 
these  presents  assign  unto  the  said  {mortgagee),  his  execaton» 
administrators  and  assigns,  all  that  the  aforesaid  promissory  note, 
all  sum  and  sums  of  money  now  or  hereafter  to  become  due 
thereon,  and  all  benefit  and  advantage  to  be  received  therefirom; 
and  all  the  estate,  right,  title  and  interest  of  him  the  said  {marl' 
gagor)  therein.  [Insebt  habendum  and  power  of  attorney^  as  in  last 
precedent,  clauses  5  and  6,  p.  266 ;  proviso  for  redemption,  and 
power  of  sale  in  default;  ut  ante.  Section  V.,  No.  L,  danses 
7  and  8,  p.  252,  253 ;  Also  covenant  for  payment  of  principal  and 
interest,  ut  ante.  Section  IL,  No.  I.,  clause  10,  p.  37.] 

OoTenant  5.  And  ALSO  that  the  Said  promissory  note  is  a  valid  and 

that £eiD^^  efiectual  instrument  for  securing  the  payment  of  the  said  sum  of 

deMstiu^^^    l,000il  and  interest  thereby  expressed  to  be  secured;  and  also 

sabustiDg.        that  the  said  sum  of  1,0002^  and  interest  is  now  justly  due  and 

owing  from  the   said  {debtor)  to  the  said  {mortgagor.)      [Add 

covenant  from  mortgagor  not  to  revoke  power  of  attorney,  or  release 

debty  as  in  last  precedent,  clause  8,  p.  267 ;    ALSO  covenant  for 

further  assurance^  ut  ahte.  No.  I.,  clause  12,  p.  254 ;  And  proviso 

that  mortgagee  shall  not  be  compelled  to  sue  for  debt,  as  in  last 

precedent,  clause  9,  p.  267.] 

§ 

In  witness,  &c. 
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No.  VII. 


ASSIGNMENT  OF  SIMPLE  CONTRACT  DEBT,  AS  A  MORTGAGE 
SECURITY,  WITH  POWER  TO  SUE  FOR  THE  RECOVERY  OF 
ALL  MONEYS  OWING  THEREON,  AND  APPLY  THE  SAME  IN 
LIQUIDATION  OF  THE  MORTGAGE  DEBTS,  (a) 


1.  PMes. 

2.  Recital  that  parties  named  in  the 

schedule  an  indebted  to  mort- 

ffWWf- 

3.  Of  agreenaent  to  assign  debt  as 

a  security  for  moneys  owing 
from  mortgagor  to  mortgagee. 


4.  Testatum. 

5.  Habendum. 

6.  Power  to  compound  debts. 

7.  Declaration  of  trust  of  moneys  to 

be  received. 

8.  Covenant  from  mortgagor  that  debts 

are  actually  due. 


1.  THIS  INDENTURE,  made  the      day  of         A.D.  18    ,  Parties. 
BeTW££N  (mortgagor)^  of  the  one  part,  and  {mortgagee)^  of  the 
other  part 


(a)  Simple  contracts  debts  maybe  assigned  by  way  of  mortgage  security^  and  Pmctical 
where  several  such  are  assigned,  as  in  the  case  supposed  in  the  above  precedent,  ranarks. 
it  will  be  advisable  to  have  them  all  inserted  in  a  schedule  annexed  to  the 
mortgage  deed.  But  whether  inserted  in  the  schedule  or  not,  the  existence  of 
the  £bt&  should  be  recited,  and  the  debts  themselves  assigned,  with  power  of 
sttomevto  sue  for  and  give  snffident  discharges  for  the  same;  in  addition 
to  which,  it  will  also  be  advisable  to  add  a  power  to  compound  debts,  give  time 
^  payment,  take  seeonties,  and  refer  to  arbitration,  as  contained  in  dause  6,  in 
the  above  form.  The  mortgagee  should  also  be  exonerated  from  being  compelled 
to  sue  for  any  of  the  debts  unless  he  shall  think  proper  to  do  so. 

After  a  deed  of  this  kind  is  executed,  the  safest  course  for  tiie  mortgagee  to  After  mortgage 
pursoe  is  to  give  immediate  notice  to  sll  the  parties  indebted,  so  as  to  prevent  is  executed 
them  from  paying  their  respective  debts  to  the  mortgagor,  or  to  render  them  mortgagee 
personally  responsible  to  the  mortgagee  in  the  event  of  their  doing  so  after  such  should  give 
notice ;  but  in  the  absence  of  any  such  notice,  the  mortgagee  would  have  no  immediate 
remedy  whatever  against  any  debtor  who  paid  his  debt  to  the  mortgagor  {Jone$  v.  ^^^  ^ 
OibhfMs^  9  Yes.  4)0) ;  although,  after  such  notice  even  a  release  by  the  mort-  ^^^*"^> 
(pBgor  to  the  debtor  would  have  no  legal  operation  whatever  in  exoneration  of 
the  debt :  {hegh  v.  Legh,  1  Bos.  &  Pull.  447.) 
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No.  VII.         2.  Whereas,  the  several  persons  specified  and  set  forth  in  the 

Asngtment  of  Bchedulo  hereunto  annexed^  are  justly  and  truly  indebted  to  the 

^"iWtoafa^ ^^^  {mortgagor)  in  the  several  sums  therein  set  opposite  to  their 

Mortgage     respective  names,  amounting  altogether  to  the  sum  of  757iL  13i.  4£ 


Redtal  that 
parties  named 
in  schedule  are 
indebted  to 
mortgagee. 

Of  agreement 
to  assign  debts 
as  a  secarity 
finrmooej  owing 
from  m<ntgagor 
to  mortgagee* 


Tettalnnu 


Habendum. 


Power  to 

compound 

debts. 


Declaration  of 
trust  of  moneys 
to  be  raised. 


3.  And  whereas  the  said  {mortgagor)^  beiog  justly  and  tmly 
indebted  to  the  said  (mortgagee),  in  the  sum  of  3502.,  the  mi 
{mortgagor),  hath  agreed  to  assign  the  said  several  debts  unto  the 
said  {mortgagee),  as  a  security  for  the  payment  of  the  said  sum  of 
3502i  and  interest  for  the  same  at  the  rate  of  51  for  every  100/« 
by  the  year,  to  be  computed  from  the  day  of  the  date  of  these 
presents,  in  manner  hereinafter  mentioned. 

4.  Now  THIS  Indenture  witnesseth  [Co^tiwe  clause  to 
the  assigning  part,  ut  ante.  No.  IV.,  clause  4,  p.  266.]  He  the 
said  {mortgagor),  DOTH  by  these  presents  assign,  transfer,  set  oyer 
and  coniSrm  unto  the  said  {mortgagee),  ALL  and  every  the  debts 
and  sums  of  money,  specified  and  set  forth  in  the  schedule  here- 
unto annexed,  with  interest  (if  any)  now  or  hereafter  to  ^ow  dae 
thereon,  and^  all  the  estate,  right,  title  and  interest,  both  legal  and 
equitable,  of  him  the  said  {mortgagor)  therein. 

5.  To  have,  hold,  receive  and  take,  the  said  debts,  soma 
of  money,  and  all  and  singular  other  the  said  hereby  assigned 
premises,  unto  the  said  {mortgagee),  his  executors,  administrators 
and  assigns,  and  for  his  and  their  own  proper  moneys,  chattels 
and  effects.  [Insert  power  of  attorney,  ut  ante^  No.  IV.,  clause  6, 
p.  266.] 

6.  And  also  with  full  power  for  the  said  {mortgagee),  his 
executors,  administrators  or  assigns,  in  his  or  their  discretion,  to 
compound  for  any  or  either  of  the  said  debts  hereby  assigned,  or 
to  give  time  for  payment,  or  to  take  personal  or  other  security 
for  such  payment,  or  to  refer  to  arbitration  or  otherwise  adjust 
any  dispute  that  may  arise  in  respect  thereof. 

7.  And  it  is  hereby  declared,  that  the  said  {mortgagee), 
his  executors,  administrators  or  assigns,  shall  stand  possessed  of  all 
such  sums  of  money,  as  he  or  they  shall  recover  or  receive  upon 
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or  by  virtae  of  these  presentg,  upon  teust,  first,  to  defray  the     No.  vii. 
iiicidental  expenses  incurred  in  receiving  or  recovering  the  same;  Attigrmauof 
SBCONDLTy  to  retain  unto  him  the  said  {mortgagee),  his  executors,   '^^^  ^  ^ 
administrators  or  assigns,  the  said  sum  of  350iL  and  interest  for   ^^^^ 

the  same,  at  the  rate  of  6t  for  every  100/.  by  the  year,  to  be        

computed  from  the  day  of  the  date  of  these  presents,  or  so  much 
of  the  said  principal  moneys  and  interest  as  shall  be  then  owing 
upon  this  mortgage  security ;  Akd  thirdly,  to  pay  over  the 
soiplos  money  (if  any)  nnto  the  said  (nwrtgagor),  his  executors, 
administrators  or  assigns.  [Insebt  profoiMo  for  redemption,  ut  ante, 
KOi  It  clause  7,  p.  252 ;  ax^so,  covenant  for  payment  of  principal  and 
inierett,  ut  ante.  Section  11.,  No.  L,  clauses  10  and  11,  pp.  37, 38.] 

8.  And  also  that  the  said  several  debts  or  sums  of  money  Oo^voAnt  from 

mortgagw  that 

hereby  assigned,  and  specified  and  set  forth'  in  the  schedule  here-  debu  are 
unto  annexed,  are  now  actually  due  and  owing  from  the  said  ^ 
sevenl  persons  therein  named  nnto  the  sud  (mortgagor),  in  the 
same  sohedole  mentioned.  [Add  covenant  from  mortgagor  that  he 
wHl  not  revoke  power  of  attorney,  jpc,  ut  ante.  No.  V.,  clause  8, 
pw  867 ;  Also  covenant  for  further  aseuranee,  ut  ante,  No.  L, 
danse  12,  p.  254 ;  And  prooiso  that  mortgagee  shall  not  be  com- 
pelled to  sue  far  debts,  ut  ante.  No.  V.,  clause  9,  p.  267.^ 

In  wmnsss^  &C. 
Ths  Schedule  to  which  the  above-wbitten  Indentube 

BEFEB& 


tOL.  11. 
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No.    VIII. 


ASSIGNMENT  OF  A  JUDGMENT  DEBT  BY  WAY  OF  MORTGAGB 

SECURITY,  (a) 


1.  Pluiies. 

2.  Recital  of  warrant  of  attorney. 

3.  Of  af|[reemeDt  for  loan. 

4.  That  principal  is  stiU  due,  with  some 

arrear  of  interest. 


5.  Of  agreement  for  loan. 

6.  Testatum. 

7*  Habendum. 


Parties 


1.  THIS  INDENTURE,  made  the  day  of  A.D.  18  , 
Between  (mariffagor),  of,  Ac.^  of  the  one  part,  and  (mar^'agee), 
of,  &C.,  of  the  other  part 


Baeit^of 
wacDftit  of 
attorn«7« 


2.  Whereas  by  a  warrant  of  attorney,  dated  the  day 
of  J  {debtor\  of,  &c.,  empowered  certain  attorneys  therein 
named  to  enter  up  judgment  against  him  in-  Her  Majesty's  Court 


Practical 
obMryatioDi. 


(a)^  In  mortgages  of  a  judgment  debt,  the  judgment  should  be  recited,  and  if 
such  judgment  has  been  entered  up  upon  a  warrant  of  attorney  that  fact  ahoold 
be  recited  also.  The  debt  itself  should  be  assigned  with  power  of  attorney  to 
sue  for  it,  and  in  framing  the  latter  clause,  care  must  be  taken  to  insert  a  power 
to  appoint  a  substitute  or  substitutes,  otherwise  an  assignee  of  the  mortgage 
woula  be  unable  to  sue  upon  it ;  for  the  deed  of  assignment,  standing  alone, 
passes  no  more  than  a  mere  chose  in  action,  which  at  law  is  not  assignable,  and 
therefore  execution  for  this  can  only  be  obtained  from  the  original  assignor,  who 
IS  alone  in  the  eye  of  the  law  the  attorney  of  the  original  creditor,  d  Ireland 
the  assignee  of  a  judgment,  tn  Me  eoBt  of  judgmeiUs  eonfe»$ed,  but  not  otherwiM, 
is  enabled  to  sue  in  his  own  name ;  so  that,  in  a  case  so  situated,  it  will  not  be 
necessary  to  insert  a  power  of  attorney  from  the  assignor  to  authorise  the  assignee 
to  sue  for  it  in  his  own  name  {&Call&ghan  y.  MarcAtoneit  </  Tkonumd^  3 
Tannt.  82) ;  still  it  will  be  a  more  correct  mode,  as  well  as  prudent  ooune,  to 
insert  a  power  ef  attorney  in  the  latter,  as  in  the  other  cases. 
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of  Queen's  Bench  ( Common  Pleas,  or  Exchequer,  as  the  case  may     No.  vm. 
he),  in  an  actitm  of  debt  at  the  suit  of  the  said  (mortgagor),  for  the  Assignment  of 
sum  of  7 SOL  for  moneys  borrowed,  besides  costs  of  suit;  and  by  a   ^^^^^^ 
defeazance  written  under  the  said  warrant  of  attorney  it  was  qf  Jfortgage 
declared  that  the  same  was  given  for  the  purpose  of  securing  to        


the  said  (mortgagor),  his  executors  or  administrators  the  payment 
of  the  said  principal  sum  of  1601,  and  interest  thereon  at  the 
rate  of  &L  for  every  100/.  by  the  year,  on  the  day  of  next 
eoBuing. 

3.  And  whereas  judgment  was  entered  up  against  the  said^^'S'^B^^i^ 
{iAtor)  upon  the  said  warrant  of  attorney  in  Her  Majesty's  Court 

of  Queen's  Bench  (or  Common  Pkas,  or  Exchequer,  as  the  case 
may  he),  on  the  day  of 

4.  Ain>  WHEBEAS  the*said  principal  sum  of  7502^  is  still  due  That  principal 
to  the  said  {mortgagor)^  upon  his  recited  warrant  of  attorney,  some  anear  of 
together  vrith  an  arrear  of  interest,  amounting  altogether  to  the  ^^^^^^^ 
sum  of  £  . 

5.  And  whebeas  the  said  (mortgagee),  at  the  request  of  the  Of  a£;reeiiMiit 
said  (mortgagor),  agreed  to  lend  him  the  sum  of  6002.  upon  the  ^ 
security  of  the  said  recited  judgment 

6.  Now  THIS  Indenture  witnesseth,  [Continue  testatum  T«utain. 
down  to  the  actual  assignment,  ut  ante.  No.  L,  clause  4,  p.  252.] 

Hs  the  said  (mortgagor)  Doth  by  these  presents  assign,  transfer, 
and  set  over  unto  the  said  (mortgagee).  All  that  the  aforesiud 
judgment  debt  or  sum  of  760^,  and  all  and  every  sum  and  sums  of 
money  now  or  hereafter  to  become  due,  either  for  principal  and 
interest,  in  respect  thereof;  Together  with  the  said  judgment, 
and  all  benefit  and  advantage  to  be  derived  therefrom,  and  all  the 
estate,  right,  title  and  interest  of  him  the  said  (mortgagor)  therein* 

7.  To   HAVE,   HOLD,  RECEIVE,  AND   TAKE   the   Ssld  judgment  Habendam. 

debt,  and  all  and  other  the  premises  hereby  assigned,  unto  the  said 
(inortgagee)y  his  executors,  administrators  and  assigns,  for  his  and 
tbeir  proper  moneys,  chattels  and  effects,  and  for  his  and  their 
^^late  use  and  benefit     [Insert  power  of  attorney,  ut  ante, 

T  2 
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Ko.  VIII.      No.  Y.,  clause  6,  p.  266.     Thek  add  clause  that  mortgagee  AaU 

Attignmetu  of  Stand  possessed  of  manege  recovered,  ut  ante.  No.  V'lL,  clause  7» 

D^^hywL   P*  ^^^ >  ^^^  judgment  debt  is  still  due,  and  that  mortgagor  unU  wi 

^^^u^t^L^  rerofe  -power  of  attorney,  nor  release  debt;  ut  ante,  Na  V.,  dauBes 

7  and  8,  p.  267.     Ai^^D  for  further  .assurance ;  ut  ante.  No.  L> 

clause  12^  p.  254.] 

In  witness,  &c. 
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NalX. 


MORTGAGE  OF  A  LEGACY.(a)  VARIATION  WHERE  THE  SUB- 
JECT-MATTER  OF  THE  MORTGAGE  IS  A  TRUST  FUND  IN  THE 
COURT  OF  CHANCERY. 


1.  Parties. 

S.  Redtel  of  will  beqoeathing  leif^y ; 
of  death  of  testator  and  probate 
of  his  will. 

3.  Of  agreement  for  loan. 

4.  Teetakim. 

5.  Habendum. 

6.  Covenant  from  mortgagor  that  he 

is  absoluteljr  entitled  to  legacy. 


i 


7.  That  he  has  good  right  to  assign. 

8.  That  he  will  not  receive  the  legacy 

nor  release  the  same. 


Additional  Clattse, 

A.  Form  of  power  of  attorney,  where 
the  subject-matter  of  assignment 
is  a  trust  fand  in  the  Conrt  of 
Chancery. 


1.  THIS  INDENTURE,  made  the        day  of       A.D.,  18    ,  P*rtiM. 


(a)  In  the  mortgage  of  a  legacy  it  will  be  proper  to  recite  the  will  by  which  it  pnctioal 
wts  bequeathed;  the  death  of  the  testator,  and  the  probate  of  his  wil). .  The  legacy  obserratioiu. 
•boold  be  then  assigned  to  the  mortgagee,  but  as  it  is  incapable  of  being  sued 
for  in  a  court  of  law,  it  would  be  useless  to  insert  a  power  of  attorney  to  that 
effect:  but  where  the  assignment  should  be  of  a  fond  in  the  Court  of  Chancery 
then  the  following  form  should  be  inserted : — 


A.  ''And  the  said  (mortgagor)  Doth  by  these  presents  appoint  Form  of  power 
the  said  {mortgagee),  his  executors,  administrators  and  assigns,  to  be  ^^^^ 
the  true  and  lawful  attorney  and  attorneys  irrevocable  of  him  the  snbject-mattor 

,..  j'l-  of  assignment 

said  {mortgagor),  his   executors  or  admimstrators,  and  in  his  or  is  a  trust  fond 
their  name  or  names,  to  authorize  any  barrister  or  barristers  at  ciiaoMry. 
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No.  IX.      Between  {mortgagor)  of,  &c.,  of  the  one  part,  and  {mortgagee)  of, 
Moriffoffe  of  a  &C.,  of  the  Other  part. 

Legacy,  4c 


Recital  of  will 

beqaeathing 

legacj. 


Of  death  of 
testator  and 
probate  of  his 
wiU. 


2.  Whereas  {testator),  late  of,  &c,  deceased,  by  his  last  will, 
dated  the  29th  day  of  October  last,  bequeathed  the  said  {mortgagor) 
the  sum  of  500/.  sterling,  to  be  paid  to  him  at  the  expiration  of  two 
years  after  the  siud  testator's  death,  and  apppointed  {exeeuton), 
joint  executors  of  his  said  will,  which,  the  said  {testator)  having 
died  on  or  about  the  day  of  ,  without  haidng  altered 

or  revoked,  was  duly  proved  by  his  said  executors  in  the  Prero- 
gative Court  of  the  Archbishop  of  Canterbury  on  the 
day  of  last,  who  have  also  ^ven  their  assent  to  the  bequest 

of  the  aforesaid  legacy. 


Of  agreement 
for  loan. 


3.  And    whebeas    the    said  {mortgagor)  having   immediate 


Praetical 
inctroctioDs. 


law,  to  appear  for  him  the  said  {mortgagor)  his  exeoutors  or 
administrators,  in  the  said  hereinbefore  mentioned  suit  in  the  said 
Court  of  Chancery,  and  then  and  there  to  consent  and  submit 
to  any  motion  or  petition  which  shall  be  made  or  presented  bj 
the  said  {mortgagee),  his  executors,  administrators  or  assigofl, 
either  for  the  purpose  of  preventing  the  payment  and  transfer  of 
the  said  hereby  assigned  moneys  and  premises  to  any  person  or 
persons  whomsoever,  except  the  said  {mortgagee),  his  executon, 
administrators  or  assigns,  without  due  notice  thereof  to  him  or 
them,  or  for  the  purpose  of  obtaining  the  payment  and  transfer  of 
the  said  moneys  and  premises ;  and  with  power  to  appoint  one  or 
more  substitute  or  substitutes  for  all,  any,  or  either  of  the 
purposes  aforesaid,  and  such  appointment  at  pleasure  to  revoke, 
He  the  said  {mortgagor),  hereby  ratifying  and  confirming,  and 
promising  and  agreeing  to  ratify  and  confirm,  all  and  whatsoever 
the  said  {mortgagee),  his  executors,  administrators  or  assigns,  or 
his  or  their  substitute  or  substitutes,  shall  lawfully  do  or  cause  to 
be  done  in  the  premises  by  virtue  of  these  presents." 

This  daiise  sbould  be  preceded  by  a  redtal,  which  ehoold  be  inserted  in  the 
clause  preceding  that  of  the  agreement  for  the  loan,  wherein  the  order  of  the 
Court  of  Chancery  directing  that  the  trusts  of  testator's  will  should  be  curied 
into  execution,  should  be  stated  according  to  the  terms  of  the  order,  and  (be 
subsequent  proceedings,  if  any,  that  have  taken  place  thereon. 
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oocaaon  for  the  Bom  of  300/1,  hath  requested  the  said  {mortgagee)      Mb.  ix. 
to  advance  him  the  same  on  the  security  of  the  said  legacy^  which  Mortgage  oft 
the  flud  (mortgagee)  has  agreed  to  da  Ltgacgy^ 

4  Now  THIS  Indenture  witnesseth  [Continue  testaivm  iBtMxoL 
te  the  assigning  part;  ui  ante.  No.  L,  clause  6,  p.*  252.]  He  the 
said  (mortgagor)  DoTH  bj  these  presents  assign  and  transfer  unto 
the  said  (mortgagee)  All  that  the  aforesdd  legacy  or  sum  of  500L 
sterling  so  as  aforesaid  bequeathed  to  the  said  {mortgagor)  by  the 
Bud  hereinbefore  recited  will  of  the  said  (testator)  deceased ;  And 
all  the  estate,  right,  title  and  interest  of  him  the  said  (mortgagor) 
therein;  with  full  power  to  ask,  demand,  sue  for,  recover  and 
receive  the  said  legacy  from  the  siud  executors  of  the  herein- 
before recited  will,  and  to  give  sufficient  releases  and  dischaiges 
for  the  same  in  the  name  of  the  said  (mortgagor),  or  otherwise. 

5.   To  hate,  hold,  receive  and  take  the  said  legacy  or  sum  Habeadam. 

of  money,  and  all  and  singular  other  the  premises  hereby  assigned 
unto  the  said  (mortgagee)^  his  heirs,  executors,  administrators  and 
assigns,  as  and  for  his  proper  moneys  and  effects,  for  his  and  their 
own  use  and  benefit ;  subject  to  the  proviso  for  redemption  therein- 
after contained.  [Add  prooiso  for  redemption  and  power  of  sale 
m  default;  ui  ante,  Na  L,  clauses  7  and  8,  pp.  252,  253.  Also 
eooenant  to  pay  prineipcd  and  interest;  ut  ante.  Section  IL, 
Na  L,  clauses  10  and  II,  pp.  37,  38.] 

6.  And  also,  that  he  the  said  (mortgagor)  is  absolutely  entitled  CoTenant  from 
to  the  said  legacy  or  sum  of  5002.  sterling,  according  to  the  tenor  heU^2Swi^7 
and  effect  of  the  said  hereinbefore  recited  will,  and  that  the  same  ^^^^  ^ 
has  not  been  received,  released,  assigned,  or  in  any  wise  incum- 
bered by  ihe(mor^agor.) 

7.  And  also,  that  he  the  said  (mortgagor)  now  hath  in  himself  That  he  hu 
good  rifi^t  to  a«ign  and  to  transfer  the  said  legacy,  according  toSSiC*'*" 
the  true  intent  and  meaning  of  these  presents. 

8.  And  fubtheb,  that  he  the  said  (mortgagor)  will-  not  receive  That  he  woi 
the  said  legacy,  nor  release  the  same,  or  any  proceedings  that  may  j^l^^^Jor^* 
be  commenced  or  prosecuted  by  the  said  (mortgagee),  his  executors,  '^^'^^  ^* 
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Ko.  IX.      adminiBtrators  or  assigns,  for  recdiving,  recovering,  or  eDfiNrciiig 

Mnrigage  vf  a  payment  of  the  same.     [Insert  clause  exonerating  morigaget  frtm 

^^^5^^-    being  compelkd  to  me;  ut  ante,  Na  V.,  clause  9,  p.  267  ;  Also, 

covenaiU  for  further  assurance;  ut  ante.  No.  L,  clause  12,  p.  254; 

And  then  add  covenant  from  mortgagee  not  to  exercise  power  of  suk 

*         without  giving  mortgagor  due  notice ;  ut  ante,  Section  11.,  Na  IL, 

clauses  f3  and  14,  p.  49.] 

In  l¥ITN£8fi,.&C. 
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No.  X. 


BILL  OF  SAI^  OP  HOUSEHOLD  FURNITURE  AND  EFFECTS, 
WITH  POWERS  OF  SALE.  VARIATION  WHERE  THE  ASSURANCE 
18  INTENDED  TO  EMBRACE  AFTER- ACQUIRED  PROPERTY. 


1.  PitfCies. 

5.  Recital  of  agieement  for  Uma. 

3.  Testatom. 

4.  Habeodam. 

ft.  FroTiao  §n  redemption. 

6.  P^er  of  sale. 

7.  Power   to   seise    and   catty   off 

aasigned    effects    in    case    of 
default  in  payment. 


8.  Dedatation  of  trust  of  pnrebase 
monejrSi 

Q.  Covenant  from  mortgagor  for  pay* 
ment  of  principal  and  mterest. 

10.  Proviso  for  quiet  enjovment  by 
mortgagor  until  defuilt. 


Additional  Claun, 

A.  Power  of  attorney  to  dispose  of 
after-acquired  property. 


1.  THIS  INDENTURE,  made  the       day  of      ,  A,D.  185  ,  partki. 
Between  {mortgagor)  of,  &c.,  of  the  one  part,  and  {mortgagee)  of, 

&C.,  of  the  other  part 

2.  Whereas  the  said  {mortgagor)^  having  occasion  for  the  sum  Badtia  of 
of  £  ,  has  requested  the  said  {mortgagee)  to  advance  him  the  SmT'"" 
same  on  the  security  of  the  household  furniture  and  effects  specified 

and  set  forth  in  the  schedule  hereunto  annexed,  which  the  said 
{mortgagee)  has  agreed  to  do. 

3.  Now  THIS  Inbektube  witness gth  [Continue  the  clause 
to  the  astignmeniy  ut  ante.  No.  L,  dause  5,  p.  252.]  He  the  said 
{mortgagor),  DOTH  by  these  presents  assign  unto  the  said  {mortga^ 
gee\  his  executors^  administrators  and  assigns,  all  the  household 
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Ko.  X.       furniture,  utensils^   goods,  chattels  and  effects  specified  and  set 
BUlofaaki^  forth  in  the  schedule  hereunto  annexed;  and  all  the  estate,  right, 
^^  title  and  interest,  both  legal  and  equitable^  of  him  the  sud  {mart- 


iT.hfii^  4.  To  HAVE,  HOLD,  BECEiYE  AND  TAEJi  the  Said  household 

furniture,  utensils,  goods,  chattels  and  effects,  and  all  and  aingnlar 
other  the  premises  hereby  assigned  unto  the  said  {mortgagee)^  his 
executors,  administrators  and  a8signs,(a)  subject,  neyertheless,  to 
the  proviso  for  redemption  hereinatler  contained  (that  is  to  saj), 


(a)  If  the  assuraDoe  is  intended  to  embrace  after-acquixed  property,  tlie 
following  clause  should  be  here  inserted : — 

Powwof  x»   And  for  better  securing  unto  the  said  (mortgagee),  hi« 

attoriMy  to  ,    ,  °  i  •  ••  *. 

dispose  of  sfto^  cxecutors,  admmistrators  and  assigns,  the  said  sum  of  £  , 

property.  ^'^^  interest,  the  said  (mortgagor)  doth  by  these  presents  absolutely 
and  irrevocably  appoint  the  said  (mortgagee),  his  executors  and  ad- 
ministrators, the  true  and  lawful  attorney  and  attorneys  of  him  the 
said  (mortgagor),  his  executors  and  administrators,  and  in  bis  or 
their  name  or  names,  or  otherwise,  to  dgn,  seal,  and  as  his  or  thdr 
act  and  deed  deliver,  or  at  his  or  their  option  by  gift  or  deUvery,  to 
make  a  perfect  asognment  and  delivery  of  any  household  furni- 
ture, utensils,  goods,  chattels  and  effects  not  legally  passing  under 
or  by  virtue  of  this  present  assignment,  and  to  which  the  said 
(mortgagor)  shall  at  any  time  during  the  continuance  of  this  mort- 
gage security  become  beneficially  possessed  or  entitled  to,  or  over 
which  he  shall  have  any  beneficial  power  of  disposition ;  and  all 
the  estate,  right,  title  and  interest,  both  legal  and  equitable,  of 
the  said  (mortgagor)  therein,  either  to  the  sud  (m^nigagee),  his 
executors,  administrators  and  assigns,  or  to  a  trustee  or  trustees 
for  him  or  them,  or  otherwise.  And  also  to  ask,  demand,  sue 
for,  recover  and  receive,  and  to  give  valid  and  effectual  releases 
and  discharges  for,  and  to  compound,  or  compromise,  or  refer  to 
arbitration  any  claims  or  demands  in  respect  of  the  said  last-men- 
tioned household  furniture,  utensils,  goods,  chattels  and  effects; 
and  one  or  more  attorney  or  attorneys,  for  all,  any,  or  either  of 
the  purposes  aforesaid  to  substitute  and  appoint,  and  such  substi- 
tution and  appointment  at  pleasure  to  revoke,  he  the  said  (mortga- 
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5.  Pboyided  always,  and  it  is  hereby  declared,  that  if  the      No.  x. 
(ftwriffaffor),  his  heirs,  exeeutors  or  administrators  shall,  upon  ma^Sah  ^ 


demand  in  writing  by  the  said  {mortgagee),  his  executors,  adminis^  Fmmtm^  amd 
tcators  or  assigns,  or,  without  such  demand,  well  and  truly  pay  or  ^^^J^ 
cause  to  be  paid  unto  the  said  (mortgagee),  his  executors,  adminis-         ^ 
trators  or  assigns,  the  sum  of  £  sterling,  together  with  pnyvfao^ 

bterest  for  the  same  at  the  rate  of  5L  for  every  lOOi  by  the  year,  ^^P^^ 
then  and  in  such  case  the  assignment  hereby  made,  ai^d  eyery 
clause,  matter  and  thing  herein  contained,  shall  cease,  determine, 
and  be  utterly  y<»d  to  all  intents  and  purposes  whatsoever. 

6.  Pbotidbd  also  that  in  case  the  said  (mortgagor),  his  heirs,  P<m«r  of  nle. 
executors  or  administrators,  upon  such  demand  for  payment  being 
made  upon  him  or  them  as  aforesaid,  shall  neglect  or  fail  to  make 
BQch  payment  accordingly.  Then  and  in  such  case,  and  at  any 
time  thereafter,  it  shall  be  lawful  for  the  said  (mortgagee)^  his 
executors,  administrators  and  assigns,  to  take  possession  of  the 
said  household  furniture,  utensils,  goods,  chattels,  and  effects,  and 
to  sell  the  same,  or  any  part  thereof,  by  public  auction  or  private 
coiitract,  upon  such  conditions  and  in  such  manner  as  the  said 
(mortgagee),  his  executors,  administrators  or  assigns  may  think 
proper,  and  to  bring  in  and  resell  the  same  at  any  future  sale  ot 
aales,  without  being  responsible  for  any  loss  or  diminution  in  price 
which  may  be  thereby  incurred,  and  also  to  rescind  or  vary  the 
terms  of  any  contract  for  the  sale  of  the  said  effects  and  premises, 
or  any  part  thereof;  and  also  with  full  power  to  ^ve  receipts  to 
any  purchaser  of  the  said  effects  and  premises,,  or  any  part  thereof, 
which  receipt  or  receipts  shall  effectually  exonerate  such  purchaser 
or  purchasers  from  all  responsibility  with  respect  to  the  application 
of  the  moneys  therein  expressed  to  have  been  received,  or  firom 
inquiring  into  the  necessity  or  expediency  of  any  such  sale  or 
aales  as  aforesaid,  or  whether  any  such  demand  and  defimlt  in 
payment  as  aforesud  shall  have  been  made. 


gar)  hereby  ratifying  and  confirming,  and  promising  and  agreeing 
to  ratify  and  confirm,  all  and  whatsoever  the  said  (mortgagee),  his 
executors  or  administrators,  or  his  or  their  attorney  or  attorneys, 
afaall  lawfully  do  or  cause  to  be  done  in  the  premises  by  virtue  of 
these  presents. 


.  ^  I 
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NO.Z. 

B3lo/8ahqf 

Hatmhold 

FStmUmte  tmd 

EfedSjMfilk 

— 

Power  to  Mise 
and  cMrrj  oS 
anign«d  eflbcto. 
in  case  of 
^Ufiiolt  ill 
ptjmeat. 


7.  And  for  better  enabling  the  said  {mortgagee)^  bis  ezecntony 
administrators  and  assigns,  to  obtain  and  keep  possesrion  of  the 
said  household  furniture,  utenrils,  goods,  chattels  and  effects,  and  all 
and  singular  other  the  said  hereby-assigned  premises,  after  default 
shall  have  been  made  in  payment  of  the  said  principal  moneys  and 
interest  as  aforesaid,  the  said  (mortgagor)  doth  bj  these  presents 
absolutely  and  irrevocably  license  and  empower  the  s&id  (jnartr- 
gagee\  his  executors,  administrators  and  assigns,  at  any  time  or 
times,  in  person  or  by  deputy,  and  accompanied  with  such  persoD 
or  persons  as  he  may  think  proper,  to  enter,  and,  if  necessary,  to 
break  into  and  upon  the  said  dwelling-housct  wherein  the  sud 
flimiture  is  now  contained,  or  any  other  dwelling-house  or  other 
premises  belonging  to  or  occupied  by  the  said  {mortgagor^  his  hdn, 
executors,  administrators  or  assigns,  wherein  the  said  effects  may 
be  at  any  time  deposited,  or  where  the  same  may  reasonably  be 
supposed  to  be,  and  to  seize  and  remove  the  same  in  such  manner 
as  the  said  {mortgagee^  his  executors,  administrators  or  assigns 
may  think  proper. 


DeoltfatMnof 
troftof 
pnrohaM 
moiNTB. 


8.  And  it  is  hereby  declabed,  that  in  case -of  any  sudi  sale 
or  sales  as  aforesfdd,  the  said  {^mortgagee)^  his  executors,  administra- 
tors or  assigns,  shall  stand  possessed  of  the  purchase  moneys 
arising  from  such  sale  or  sales  as  aforesaid,  in  tbust,  after 
defraying  all  the  incidental  expenses  thereby  incurred,  to  retain 
the  said  principal  sum  of  £  and  interest  hereby  secured, 

or  so  much  thereof  as  shall  be  then  owing  upon  this  security, 
and  to  pay  over  the  surplus  moneys  (if  any)  unto  the  sud 
{mortgagor\  his  executors,  administrators  or  assigns. 


Cotmant  finom 
mortgAgor  for 
pajment  of 
principdi  and 
intarast. 


9.  And  the  said  (mortgagor)  doth  hereby  for  himself,  his  heirs, 
executors  and  '  administrators,  covenant  with  the  said  (mortgagti\ 
his  executors,  administrators  and  assigns,  that  he  the  said  {mori" 
gagor\  his  heirs,  executors  or  administrators,  will,  iounediately 
upon  demand  thereof  in  writing  signed  by  or  on  behalf  of  the  said 
{mortgagee)^  his  executors,  administrators  and  assigns,  delivered  to 
or  left  for  him  or  them  at  his  or  their  last  or  usual  place  of  abode 
or  business  in  England,  pay  unto  the  said  {mortgagee)^  his  execa* 
tors,  administrators  or  assigns,  the  full  sum  of  £  sterliogi 

together  with  interest  for  the  same  at  the  rate  of  5^  for  every 
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lOOi  by  the  year,  to  be  calculated  from  the  day  of  the  date  of  these      ^^  ^^' 
presents,  without  deduction  on  any  account  or  pretence  what-  BUiofSdhqf 
floever.     [Add  covenants  to  pay  interest  half  yearly,  ut  ante.  Sec-  Furniture  cmd 
tion IL,  No.  L,  clauses  10  and  1 1,  pp.  37, 38,  and  to  insure  against  p^^l)^- 
damage  by  fire^  ut  ib.,  clause  B.,  p.  49.]  ^ 

10.   Provided  always,  and   it  is  hereby  declared  AKD^rtmaofm 

,    quiet  ei^ojiiiftnfc 

AGREED,  that  until  default  shall  be  made  in  payment  of  the  said  by  mortgagor 
sum  of  £  ,  and  interest  upon  such  written  demand  as  afore-  ^ 

said^  it  shall  be  lawfiil  for  the  said  (mortgagee),  his  executors, 
administrators  and  assigns,  to  have,  hold,  use,  possess  and  enjoy 
the  said  household  furniture,  utensils,  goods,  chattels  and  effects, 
and  all  and  singular  other  the  said  hereby-assigned  premises, 
without  hindrance,  molestation,  or  disturbance  of  or  by  the  said 
{mortgagee),  his  executors,  administrators  or  assigns,  or  any  other 
person  or  persons  whomsoever  rightfully  claiming  under  him  or 
them* 

In  witness,  &c. 
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Na  XL 


ASSIGNMENT  UNDER  A  BILL  OF  SALE,  OF  AFTER-ACQUIRED 
PROPERTY  OF  THE  MORTGAGOR,  IN  EXERCISE  OF  A  POWER 
OF  ATTORNEY  VESTED  IN  HIM  FOR  THAT  PURPOSE  BY  THB 
ORIGINAL  M0RTGA6B  DEED. 


1.  Parties. 

2.  Reoitel  of  oriffinal  bill  of  aale  and 

power  of  attomejr. 

3.  That  mortgagor  has  beoome  pos- 

sessed   of  after-acquired  pro- 
perty. 


4.  Testatam. 


6.  Habendum. 


6.  Declaration  of  trust  for  fbe  benefit 
of  mortgagee. 


Partiw. 


1.  THIS  INDENTUBE,  made  the  day  of  A.D.,  18  , 
Between  {mortgagor  in  hut  precedent),  of,  &c.,  by  (mortgagee  » 
kui  precedent),  his  attorney^  by  him  thereunto  lawfully  autho- 
rized, of  the  one  part,  and  (trustee  for  mortgagor),  of^  &c.,  of 
the  other  part 


2.  Whereas  by  indenture  dated  the  day  of 


,niado 


BMitalof 

ni0  «nd  poww  between  the  said  (mortgagor)  of  the  one  part,  and  the  said  (mort* 
of  attonM/.      gagee)  of  the  other  part,  the  said  (mortf/agar)^  in  consideration  of 
£  then  adyanced  to  him  by  the  said  (mortgagee),  assigned 

unto  the  said  (mortgagee),  his  executors,  administrators  and  assigiuii 
the  household  furniture,  utensils,  goods,  chattels  and  effects 
specified  and  set  forth  in  the  schedule  thereunto  annexed ;  subject 
to  a  proviso  for  redemption  on  payment  by  the  said  (mortgagor)^ 
either  upon  or  without  demand  in  writing  of  the  said  (mortgagee), 
his  executors,  administrators  or  assigns,  of  the  sum  of  £  vxA 

interest,  at  the  rate  of  &L  for  every  1002.  by  the  year ;  which  said 
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mm  of  £  is  still  owing  to  the  said  {mortgagee)  upon  his  add      No.  nu 

Ncited  mortgage  securityj  t<^ther  with  eome  arrear  of  interest.  Aanffmnenibg 
And  by  the  same  indenture  the  said  {jmrtgagor)  appointed  the  J^^^r^Uf 
9tiA{morigagee\  his  exeoutors,  administrators  and  assigns,  the  true  ^^^^^^^f' 
and  lawful  attorney  and  attorneys  irrevocable  of  him  the  said    proper^of 
{mortgag€r)y  his  executors  or  administrators,  and  in  his  or  their    '"^^^^ 
name  or  names,  or  otherwise,  to  sign,  seal,  and  as  his  or  their  act 
and  deed  deHyer,  or  at  his  or  their  option  make  a  perfect  as- 
ngnment   and  delivery  of,    any  household  furniture,  utensils, 
goods,  chattels  and  effects,  not  legally  passing  by  the  now  reciting 
indenture,  and  to  which  the  said  {mortgagor)  might  at  any  time 
durii^   the  continuance  of  the  said  recited  mortgage  security 
become  beneficially  entitled  to,  or  over  which  he  should  exercise 
any  beneficial  power  of  disposition. 

3.  Akd  whereas,  since  the  date  and  execution  of  the  said  That  mortgagor 
hereinbefore  recited  indenture,  the  said  {mortgagor)  hath  become  poasesBed  of 
possessed  of,  and  absolutely  and  beneficially  entitled  to,  the  several  ^^^"^ 
articles  of  household  furniture,  goods,  chattels  and  effects  specified 

and  set  forth  in  the  schedule  hereunto  annexed,  all  of  which  are 
mtended  to  be  hereby  assigned  as  an  additional  security  for  assur- 
ing the  repayment  of  the  said  sum  of  £  and  interest  in 
manner  hereinafter  appearing. 

4.  Now  THIS  Indenture  witnesseth,  that  for  the  purposes  Teatatsm. 
hereinbefore  mentioned,  and  for  the  considerations  expressed  in 

the  said  hereinbefore  recited  indenture  of  mortgage^  and  for  divers 
other  good  causes  and  considerations  him  thereunto  moving.  He 
the  said  {martgagor\  by  the  said  {mortgagee)  his  attorney,  BOTH 
by  these  presents  assign  unto  the  said  {trwtee)  all  and  singular 
tiie  articles  of  household  furniture^  goods,  chattels  and  effects 
specified  and  set  forth  in  the  schedule  hereunto  annexed,  and  aU 
tiie  estate,  right,  tide  and  interest,  both  legal  and  equitable,  of  him 
the  said  {mortgagor)  therein. 

5.   To   have,  hold,  receive  and  TAKE  the  said  articles  of  Habendmn. 

household  furniture,  goods,  chattels  and  effects,  and  all  and  sin- 
gular other  the  premises  hereby  assigned,  unto  the  said  {trustee). 
Us  executors,  administrators  and  assigns. 
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Mortgagee 
mderBiUof 

jprapercy  ^ 
MifttgogoTf  ^c* 

Declaration  of 
tniat  for  the 

bOIMOt  OK 

BiortgaffMt 


6.  ITpon  trust  nevertheless  for  the  said  (fnortgagee)^  his 
execators,  administrators  and  assigns,  and  to  be  held,  asrigned  or 
otherwise  disposed  of  by  him  the  said  {truttee)^  his  ezecutorsy 
administrators  and  assigns,  in  such  manner  as  the  siud  {mortgagee)^ 
his  executors,  administrators  or  assigns,  shall  direct,  so  and  in  snch 
manner  as  that  the  same  may  become  sabservient  to  the  seyend 
ends,  intents  and  purposes  expressed  and  contained  in  the 
hermbefore  recited  indenture  of  mortgage. 

Ik  witness,  &c 


The  Schedule  to  which  the  ABOYS-wRiTTEn  Ini>£ntubr 

BEFEBS* 


XODBBN  CONTETANCINO.  291 


No.    Xll. 


FORM  OF  THE  AFFIDAVIT  TO  BE  FILED  WITH  THE  BILL  OF 

SALE. 


In  the  Queen's  Bench. 

A.  B.,  of,  &c.  (state  particular  description  of  place  of  residence), 
gentleman,  maketh  oath  and  saith,  that  the  paper  writing  hereunto 
annexed  is  a  true  copy  of  a  bill  of  sale,  and  the  attestation  of  the 
execution  thereof,  and  also  of  the  schedule  or  inventory  thereunto 
annexed  and  therein  referred  to,  made  or  given  by  {mortgagor),  of, 
&C.,  to  {mortgagee),  of,  &c«  And  this  deponent  further  saith,  that 
the  said  bill  of  sale  was  made  or  given  by  the  said  {mortgagor)  on 
the  day  of  the  date  thereof,  to  wit,  on  the  day  of  y  in 

the  presence  of  this  deponent,  [who  is  the  attesting  witness]  (a) 
to  the  said  bill  of  sale. 

Sworn  at  ,  in  the^ 

county  of  this  iName  of  Commissioner, 

day  of  .  J 

Before  me  ,  a  commissioner  for  taking 

affidavits  in  the  said  court  at  Westminster. 


(a)  If  tbe  affidavit  is  also  attestod  by  another  witness,  substitute  for  words 
witiiin  brackets  above — 

^'  and  (name  of  witness),  of,  &c.,  gentleman,  who  are  the  attest- 
bg  witnesses. 

It  appears  to  have  been  formerly  doubted  whether  an  assignment  of  household  Practical 
fnmitnre  or  other  moveable  chattels  would  have  been  valid  where  the  assignor  remarks. 
was  allowed  to  retain  the  possession  and  visible  ownership  of  the  property.    It 
was,  however^  some  time  ago  determined  that  such  an  assignment  wonld  be  good 

VOL.   II.  U 
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No.     XII. 


igned 


Goods 
liable  to 
distraint  bj 
landlord  fur 
rent. 


Assignment 
invalid  as 
against 
aiisignees  of 
bankmpts  and 
insolTents. 


Alterations  in 
the  law  effected 
bj  recent 
enactments. 


as  a  mortgage  securitj  even  against  creditors  (Bueknall  ▼.  Roision,  Pre.  Cfaa. 
289 ;  MartindaU  ▼.  Booths  3  B.  &  A.  489)»  although  it  was  otherwise  in  the  case 
of  an  absolute  sale.  The  reason  of  this  distinction  was,  that  the  retention  of 
the  possession  bj  the  vendor  after  an  absolute  disposition,  is  at  variance  with 
such  alienation,  and  therefore  indicative  of  fraud ;  but  no  such  inconsistency 
exists  in  the  case  of  a  conditional  alienation  in  the  shape  of  a  mortgage  8ecuritf» 
notwithstanding  the  mortgagor  was  allowed  to  retain  the  possession  uniU  defaiU 
was  made  in  payment:  {Bueknall  v.  Roistcu,  sup,)  But  after  default  the 
mortgagee's  estate  becoming  absolute,  all  the  legal  conseouenoes  of  an  actual 
sale  would  have  attached  upon  it,  so  that  the  mortgagor's  possession  subse- 
quent to  that  time,  being  inconsistent  with  the  terms  of  the  assignment^  the 
instrument  would  then  have  become  void  as  against  execution  creditors. 

To  obviate  this  difficulty  the  practice  was,  in  mortgages  of  this  kind,  to  post- 
pone the  time  of  redemption  beyond  the  usual  limit  in  ordinary  mortgageSf  orto 
such  time  as  the  mortgagee  should  by  notice  in  writing  appoint. 

But  there  is  a  great  disadvantage  attending  mortgages  of  this  nature  where 
the  furniture  or  other  moveables  were  contained  in  a  rented  house,  aa  in  that 
case  the  landlord's  right  to  distrain  them  for  rent  in  arrear  will  overreach  the 
mortgagee's  title:  (Muspratt  v.  Gregory ,  2  Gale,  158;  2  Mees.  &  Wels. 677; 
Dalton  ▼.  Whittem,  1 2  L.  J.  75,  Q.  B. ;  Gorton  v.  Falkner,  4  T.  R.  656  ;  Jovk 
V.  Jackson,  2  Mees.  &  Wels.  450;  Wood  v.  Clerk^  Cr.  &  Jer.  484;  Featoa  v. 
Logan,  9  Bing.  679*) 

Another  disadvantage  attending  these  mortgages  was,  that  they  would  not 
have  been  allowed  to  prevail  against  the  assignees  of  a  bankrupt,  or  of  an 
insolvent  debtor ;  for  the  several  acts  of  Parliament  relating  to  bankruptcy  asd 
insolvency  have  expressly  provided  that  where  either  a  bankrupt  or  an  msol- 
vent  debtor  shall,  by  the  consent  or  permission  of  the  true  owner  thereof, 
have  in  his  possession,  order  or  disposition,  any  goods  or  chattels  whereof  he  wis 
reputed  owner,  they  shall  be  deemed  to  be  his  property,  and  pass  to  his  assignees 
accordingly:  (6  Geo.  4,  c.  16;  1  &  2  Vict.  c.  110,  s.  57;  see  also  Butler  v. 
Hobson,  17  L.  J.  81,  C.  P.)  And  no  covenant,  agreement,  stipulation  or  proviso 
between  the  actual  owner  of  the  goods  and  the  bankrupt  or  insolventi  would 
have  prevented  this  legal  consequence ;  the  only  question  being,  did  the  creditors 
suppose  the  furniture,  &c.  to  be  the  property  of  the  bankrupt  or  insolvent?  And 
if  tney  did  so,  which  in  the  absence  of  proof  to  the  contraiy  would  have  been 
presumed,  it  would  have  been  sufficient  reputed  ownership  to  have  passed  the 
property  to  the  assignees,  notwithstanding  there  was  an  actual  demise  by  deed 
of  the  furniture,  &c.,  with  an  express  covenant  for  determining  the  term  aod 
revesting  the  goods  in  the  lessor  in  the  event  of  the  lessee  becoming  bankrupt 
or  insolvent ;  nor  would  it  have  varied  the  case  that  many  persons  were  aware  of 
the  arrangement,  unless  it  was  also  shown  that  the  creditors  themselves  wne 
cognizant  of  the  fact :  (Hickenbotham  v.  Choves,  2  Car.  &  Pay.  492  ;  see  also 
Lingham  v.  Biggs,,  1  Bos.  &  Pull.  82 ;  Darby  v.  Smithy  8  T.  R.  52 ;  Caffiry  v. 
Darby,  6  Ves.  496.) 

llie  law  has,  however,  been  altered  in  some  of  the  above  respects,  but  the 
recent  act,  17  &  18  Vict.  c.  36,  and  which  is  entitled  '*  An  Act  for  preventing 
Frauds  upon  Creditors  by  secret  Bills  of  Sale  of  Personal  Chattels,'*  after  reciting, 
"  that  frauds  are  frequently  committed  upon  creditors  by  secret  bills  of  sale  of 
personal  chattels,  whereby  persons  are  enabled  to  keep  up  the  appearance  of 
being  in  good  circumstances  and  possessed  of  property,  and  the  grantees  or 
holders  of  such  bills  of  sale  have  the  power  of  taking  possession  of  the  proper^ 
of  such  persons  to  the  exclusion  of  the  rest  of  the  creditors,  for  remedy  whereof 
it  is  enacted,"  that  every  bill  of  sale  of  personal  chattels  made  after  the  passing 
of  this  act  (lOth  July,  1854),  either  absolutely  or  conditionally,  or  subject  or  nc^ 
subject  to  any  trusts,  and  whereby  the  grantor  or  holder  shall  have  power,  either 
with  or  without  notice,  and  either  immediately  after  the  making  of  such  bill  of 
sale,  or  at  any  future  time,  to  seize  or  take  possession  of  any  property  or  effects 
comprised  in  or  made  subject  to  such  bill  of  sale;  and  every  schedule  or 
inventory  which  shall  be  thereto  annexed,  or  therein  referred  to,  or  a  copy 
thereof,  shall,  together  with  an  affidavit  of  the  time  of  such  bill  of  sale  being 


IfODEBN  CONVEYANCIKa  293 

~"" No.  XIL 

nade  or  pren,  and  a  description  of  the  lesidenoe  and  ooenpation  of  the  person     *,       '^ 
makiiig  or  ffiving  the  same,  or  in  case  the  same  shall  be  made  or  given  bj  any  ^SdaMtohe 
moo  onder  or  in  the  execution  of  anj  process,  then  a  description  of  the  resi-  j^^^^  ^ 
deooe  and  oecnpation  of  the  person  against  whom  sach  process  shall  have  issued*  ^  o/SaU, 

tod  of  ereiy  attesting  witness  to  such  bill  of  sale  to  be  filed  with  the  officer         

aetiog  as  clerk  of  thedocquets  and  judgments  in  the  Court  of  Queen's  Bench,  Bills  of  sale  to 
vilfain  twenty-one  days  alter  the  making  or  giving  of  such  bill  of  sale  (in  like  be  void  unless 
Dtoner  u  a  warrant  of  attorney  in  anv  personal  action  given  by  a  trader  is  now  the  same  or  a 
hf  law  required  to  be  fiJed),  otherwise  such  bill  of  sale  shall,  as  against  all  <»>PJ  thereof 
Msigiiees  of  the  estate  and  eflbcts  of  the  person  whose  goods,  or  any  of  them,  ^  ^^  within 
are  comprised  in  such  bill  of  sale  under  the  laws  relating  to  bankruptcy  or  ^^^ty-one 
iBsolveney,  or  under  any  assignment  for  the  benefit  of  creditors  of  such  person,   *^'' '°  "** 
and  as  against  all  shen£Bi*  officers  and  other  persons  seising  any  property  or  ^^IJ^j^^tg*^ 
cAeets  comprised  in  such  bill  of  sale  in  the  execution  of  any  process  of  any  attomey. 
eourt  of  law  or  equity  authcNriiing  the  seizure  of  the  goods  of  the  person  by 
whom  or  of  whose  goods  such  bill  of  sale  shall  have  been  made,  and  against  every 
peraoD  on  whose  behalf  such  process  shall  have  been  issued,  be  null  and  void  to 
an  intents  and  purposes  whatsoever,  so  far  as  regards  the  property  or  right  to  the 
possesaon  of  anv  personal  chattels  comprised  in  such  bill  of  sale,  which  at  or 
after  the  time  of  such  bankruptcy,  or  or  filing  the  insolvent's  petition  in  such 
iaaolvency,  or  of  the  execution  by  the  debtor  of  such  assignment  for  the  benefit 
of  his  creditors,  or  of  executing  such  process  ^as  the  case  may  be),  and  after  the 
cxpiiation  of  the  stud  period  of  twentv-one  days,  shall  be  in  the  possession  or 
apparsnt  possession  of  the  person  making  such  bill  of  sale,  or  of  any  person 
against  whom  the  process  shall  have  issued,  under  or  in  the  execution  of  which 
neh  bill  of  sale  shall  have  been  made  or  given,  as  the  case  may  be :  (sect  2.) 

And  if  such  bill  of  sale  shall  be  made  or  given  subject  to  any  defisaaance  Defeasanoe  or 
or  condition,  or  declaration  of  trust  not  contained  in  the  body  thereof,  such  oon^itioii  of 
defeasance,  condition  or  declaration  of  trust  shall,  for  all  the  purposes  of  this  ^^  ^^  ^ 
set,  be  taken  as  part  of  such  bill  of  sale,  and  shall  be  written  on  the  same  paper     ?/^      .. 
or  parchment  on  which  such  bill  of  sale  shall  be  written  before  the  time  when  ^i^^^'^^^ 
the  Mne,  or  a  copy  thereof  respectively,  shall  be  filed,  otherwise  such  bill  of  sale  p^i^ii^Q^ 
•ball  be  null  and  void  to  all  intents  and  purposes,  as  agunst  the  same  personsy  '^^^ 
and  as  regards  the  same  property  and  effects,  as  if  such  bill  of  sale  or  a  oopy 
thereof  had  not  been  ffied  according  to  the  provisions  of  this  act :  (sect  2.) 

The  officer  is  to  keep  a  book,  in  which  he  shall  cause  to  be  fairly  entered  an  Officer  of  ooort 
ilphabetical  list  of  evoy  such  bUl  of  sale,  containing  therein  the  name,  addition  ^  l^e^P  « lx»k 
sod  description  of  the  person  making  or  giving  the  same ;  or  in  case  the  same  5^^"!°^    • 
*ludl  be  made  or  given  by  any  person  under  an  execution  of  any  process  as  afore-  ^?!k  ^i^!|f  ^ 
■id,  then  the  name,  addition  and  description  of  the  person  against  whom  such 
process  shall  have  issued,  and  also  of  the  person  to  whom  or  in  whose  flavour  the 
Me  shall  have  been  given,  together  with  the  number  and  dates  of  the  exe- 
rtion, and  filing  of  the  same,  and  the  sum  for  which  the  same  has  been 
given,  and  the  time  or  times  (if  any)  when  the  same  is  thereby  made  payable 
aeoording  to  the  form  contained  in  the  schedule  to  this  act,  which  said  oook 
or  books,  and  everv  bUl  of  sale  or  oopy  thereof  filed  in  the  said  office, 
n*7  be  searched  and  viewed  by  all  persons  at  all  reasonable  times,  paying  to  « 

tbe  officer  for  every  search  against  one  person  the  sum  of  sixpence  and  no  Officer  entitled 
more;  and  that  in  addition  to  the  last- mentioned  book  the  said  officer  shall  keep  to  a  fee  of  U, 
*>MthCT  book,  or  index,  in  which  he  shall  cause  to  be  fairly  inserted,  as  and  when  for  filing  bill  of 
snch  bills  of  sale  are  filed  in  manner  aforesaid,  the  name,  addition  and  description  >«!««  and  to 
of  the  person  making  or  giving  of  the  same,  or  of  the  person  against  whom  Mcoant  for  the 
sodi  process  shall  have  issued,  as  the  case  may  be,  as  also  the  persons  to  whom  "*'"^- 
or  in  whose  favour  the  same  shall  have  been  given,  but  containing  no  further 
pvticolars  thereof;  which  last-mentioned  book  or-index  all  persons  shall  be 
Pwnitted  to  search  for  themselves,  paying  to  the  officer  for  such  last-mentioned  Offioeeopiesor 
Kttch  the  sum  of  one  shUling  (sect.  3),  which  fee  uf  one  shilling  the  officer  is  '?^''*^  ^  ^ 
to  ioeount  for  to  the  Commissioners  of  Her  Majesty's  Treasury :  (sect.  4.)        ^^^i^l^^' 

Any  person  is  entitled  to  have  an  office  copy  or  an  extract  of  every  bill  of  sale,  ^^i^  ^  j^^. 
or  of  a  copy  thereof  filed  as  aforesaid,  upon  paying  for  the  same  at  the  like  rate  meats. 

U  2 
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No.  XIL  " 

M  for   office   copies  of  jadgments  in  tlie  said  Court  of  Queen's  Bendi : 

Form  of  Ike     (sect.  6.) 

^daot<  to  60       ^  judge  of  the  said  court  is  authorised  to  order  a  memorandum  of  satisfaction 

^ti  ^^Jh^    ^  ^  written  upon  any  bill  of  sale  or  copy  thereof,  where  it  shall  appear  that 

mujr^    the  debt  thereby  secured  has  been  satisfied  :  (sect.  6.) 

Sitisfaction  '°  construing  the  act  the  following  words  and  expressions  are  directed  to  have 

may  be  ^®  meaning  thereby  assigned  to  them,  unless  there  be  something  in  the  subject 

entei^  or  context  repugnant  to  such  construction  (that  is  to  say) : 

It       tat'      f     '^^  expression  '*bill  of  sale,"  shall  include  bills  of  sale,  aaaignment^ 

ierwAT    '^  ^  transfers,  declarations  of  trust  without  transfer,  and  other  assurances  of  penonal 

chattels  as  security  for  any  debt,  but  shall  not  include  the  following  docamente ; 

that  is  to  say,  assignments  for  the  benefit  of  creditors  of  the  person  making  or 

giving  the  same;  marriage  settlements,  transfers  or  assignments  of  any  ship  or 

▼esse],  or  any  share  thereof;  transfer  of  goods  in  the  ordinary  course  of  busineii 

of  any  trade  or  calling ;  bills  of  sale  of  goods  in  foreign  parts,  or  at  sea ;  billi 

of  lading ;  India  warrants;  warehouse-keepers*  certificates ;  warrants  or  orden 

for  the  delivery  of  goods,  or  any  other  documents  used  in  the  ordinary  coarse 

of  business,  as  proof  of  the  possession  or  control  of  goods,  or  authorixing  or 

purporting  to  authorise,  either  by  indorsement  or  by  delivery,  the  possession  of 

such  document  to  transfer  or  receive  the  goods  therebv  represented. 

The  expression  "personal  chattel,"  shiJl  mean  goods,  ftimiture,  fixtures,  and 
other  articles  capable  of  complete  transfer  by  ddivery,  and  shall  not  indudc 
chattel  interests  on  real  estates,  nor  shares  or  interests  in  the  stocks,  funds  or 
securities  of  any  government,  or  in  the  capital  or  property  of  any  incorporated 
or  joint-stock  company,  nor  choses  in  action,  nor  any  stock  or  produce  upon  any 
farm  or  lands  which  by  virtue  of  any  covenant  or  agreement,  or  of  the  custom  of 
the  oountry,  ought  not  to  be  removed  from  any  hm  where  the  same  shall  be  tt 
the  time  of  making  or  giving  of  such  bill  of  sale. 

Personal  chattels  shall  be  deemed  to  be  in  the  apparent  possession  of  the 
person  making  or  giving  the  bill  of  sale,  so  long  as  thev  shall  remain  or  be  in  or 
upon  anv  house,  mill,  warehouse,  building,  works,  yard,  land,  or  other  premises 
occupied  by  him,  or  as  they  shall  be  used  and  enioyed  by  him  in  any  plaee  what* 
soever,  notwithstanding  that  formal  possession  thereof  may  have  been  taken  by 
or  given  to  any  other  person :  (sect.  7.) 
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Section  VII. 


MIXED  MORTGAGE  ASSURANCES. 


No.  I. — Mortgage    of  Fbeeholds,    bbnewable    Leasbuolds   fob    Ybabs 

DBTEBMDrABJLE  ON  LiVES,  AND  OF  GOPTHOLDS  OF  iMHEBITAirCE. 


No.  n. — ^MoBTOAOB  OF  Av  EsTATB  IN  Fee  Simplb  absolutb  ;  A  Reybbsiohaet 
Ba8B  Feb  bxfbgtaht  oh  a  pbbcbdiho  Life  Estate  ;  of  Leasbhou> 
Pbbmubs  heij>  fob  an  absolute  Tebh  of  Nikett-nine  Ybabs,  Aia> 
of  Railway  Shabbs;  with  Poweb  fob  Mobtgagob  to  bedeem  nr 
Pabceia,  and  also  with  a  Pboyiso  that,  in  case  Mobtgagee  shall 

KXBBCISB  HIS  PoWEB  OF  SaLB,  CEBTAIN  PoBTIONB  OF  THE  MoBTGAGED 
PbSMISES  shall  BE  FlBST  AFFLIBD  TO  THAT  PuBPOSE  ;  ALSO  COVBNAKT 
FBOM  MOBTGAOBB  FOB  THE  PbODUCTION  OF  TlTLB  DeBDS.^ 
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No.  L 


MORTGAGE  OF  FREEHOLDS,  RENEWABLE  LEASEHOLDS  FOR 
YEARS,  OF  LEASEHOLDS  FOR  YEARS  DETERMINABLE  ON 
LIVES,  AND  OF  COPYHOLDS  OF  INHERITANCE.(a)  VARIATIOH 
WHERE  THE  FREEHOLDS  ARE  CONVEYED  BY  APPOINTMENT 
AND  RELEASE. 


1.  Parties. 

2.  Recital  of  coDveyance  of  fireehold 

propertj. 

3.  Recital  of  lease  for  years,  and  of 

covenant  for  perpetual  renewal. 

4.  Of  lease  for  years  determinable  on 

lives. 

5.  Ofadmission  of  mortgagor  to  copy- 

holds. 

6.  Of  agreement  for  loan. 

7.  Testatum    by    which    mortgagor 

conveys  fi^eholds,  assigns  lease- 
hold premises,  and  demises 
leaseholds  for  years  determin- 
able on  lives 

8.  First  habendam  to  mortgagee  in 

fee. 

9*  Second  habendum  of  leaseholds 
renewable  to  mortgagee  for 
residue  of  term. 

10.  Third  habendum:  leaseholds  for 

years  for  residue  of  term  except 
last  day. 

11.  Declaration  that  mortgagee  shall 

stand  possessed  of  mortgaged 
premises  upon  trusts  to  be 
thernnafter  declared. 

12.  Further  testatum,  by  which  mort- 


gagor  covenants   to   amrendcr 
copyholds. 

13.  Proviso  for  redemption. 

14.  Power  of  sale. 

15.  Clause  empowering  mortgagor  to 

redeem  in  paroek. 

16.  Covenants   from   mortgagor  that 

he  has  good  right  to  convey. 

17.  For  quiet  enjoyment  and  freedom 

from  incumbrances. 

18.  For  further  assurance. 

19.  That  mortgagor  will  pay  rents  and 

perform  covenants,  &c. 

20.  To  insure  one  of  the  lives  whereon 

the  leaseholds  are  determinable. 

21.  Declaration  that  all  moneys   ex* 

pended  by  mortgagee  in  respect 
.   of  the  mortgaged  premises  snail 
be  a  further  charge  thereupon. 


Additumal  CZoMet. 

A.  Recital  of  conveyance  to  uses  to 

bar  dower. 

B.  Appointment  of  fireeholds  to  mort- 

gagee in  fee. 

C.  Further   testatum  conveying  free- 

holds   and  assigning   leasehold 
premises. 


PartiM. 


1.  THIS  INDENTURE,  made  the      day  of         A.D.  18    , 


Pmctieal 
obeerraUooft. 


(a)  In  addition  to  the  ad  vahrem  duty  on  the  mortgage,  a  duty  of  }L  will 
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Between  (mortgagor)^  of,  &&,  of  the  one  part,  and  {mortgagee)^  of.       No.  I 

&&y  of  the  other  part  M&rtgage  of 

Frteholdi,  fc. 

2.  Whe&eas  by  indenture,  in  pursuance  of  the  Act  for  ren-  R«citai  of 
dering  a  Release  as  effectual  for  the  Conveyance  of  Freehold  freehold 
Estates  as  a  Lease  and  Release  by  the  same  Parties,  dated  the  ^^^^' 

day  of  ,  and  made  between  (A.  B,)y  gentleman,  of 

die  one  part,  and  the  said  {mortgagor)  of  the  (b)  [other  part,  the 


attidi  upon  the  somnder  of  the  copyholds.    This,  either  bj  oversiffht  or  design,  od  the  operation 

wu  omitted  in  the  schedule  to  the  New  Stamp  Act  (13  &  14  Vict.  c.  97),  which  of  the  New 

has  made  no  alteration  whatever  in  the  stamps  payable  upon  the  surrenders  of  Stamp  Act. 

copyholds,  the  schedule  annexed  to  this  act  being  confined  to  admittances  only ; 

eonsequently  the  duties  under  the  statute  55  Geo.  3,  c.  184,  are  still  applicable 

to  soRenders  of  copyholds.    Under  that  act  copyhold  or  customary  estates 

whose  ciear  yearly  value  should, not  exceed  20s,  were  exempted  out  of  the  pre* 

ceding  duties  npon  the  sale  of  lands,  but  were  thereinafter  otherwise  charged, 

vii.,  a  doty  of  1/.  was  charged  npon  every  surrenderor  admission,  whether  made 

in  or  out  of  court,  where  the  yearly  value  exceeded  the  sum  of  20^.,  and  where 

it  did  not  exceed  that  sum,  a  duty  of  5«.,  with  a  progressive  duty  to  the  same 

amounts  respectivdv  where  the  instrument  contained  thirty  folios  or  upwards 

[see  Hughes  on  New  Stamp  Act,  p.  66|  n.];    and  these  duties  are  still 

chargeable. 

Fnehold,  leasehold  and  oopyhold  estates  are  often  included  in  the  same  Practical 
mortgage  deed,  nor  does  the  obiection  that  arises  in  the  case  of  an  absolute  observations 
parchase,  of  including  property  of  different  tenures,  and  which  are  transmissible 
u  a  dtflerent  oouise  in  one  deed,  hold  with  respect  to  a  mortgage ;  because,  in 
the  latter  case,  in  whatever  way  the  legal  estate  may  be  transmissible,  the 
penooal  representatives  of  the  mortgagee  are  always  entitled  to  the  custody  of 
die  deeds  and  other  documents  of  title;  the  heir  taking  a  mere  dry  legal  estate 
which  he  is  bound  to  convey  according  to  their  directions,  and  possessing  no  other 
eootrol  over  the  property  than  is  for  their  benefit.  Sometimes,  where  a  party  is 
hard  pressed  for  monOT,  and  possessed  of  but  little  property,  and  that  of  various 
lands,  he  is  oompelled  to  mortgage  every  portion  of  it  to  constitute  a  security 
of  adeqnate  i^oe  for  the  amount  of  advance  he  may  require,  and  wherever 
tins  occurs,  if  the  value  be  adequate,  there  is  no  objection  to  including  the 
nnoQs  lands  of  property,  whatever  they  may  be,  in  one  and  the  same  mortgage 
deed. 

Where  the  property  consists  of  freehold,  leasehold  and  copyhold  estate,  the  How  mortgages 
frediolds  are  generally  inserted  first,  then  the  leaseholds,  and  lastly  the  copy-  of  mixed 
holds.    If  chattels  personal  are  included,  they  should  be  inserted  after  the  property  should 
ebattels  real,  and  the  copyholds  also,  if  any  property  of  the  latter  tenure  is  be  penDod. 
iaeladed  in  the  mortgage.    As  most  of  the  clauses  that  will  be  required  in 
mixed  mortgage  assurances  have  been  already  supplied,  it  will  be  sufficient 
nerdy  to  supply  one  or  two  forms,  in  order  to  show  the  manner  in  which  these 
daoset  shocdd  be  arranged,  which  may  be  shifted  and  varied  accordingly  as 
eirenmstanoes  may  require. 

(h)  If  the  property  was  limited  to  uses  to  bar  dower,  substitute  for  words 
vithin  brackets  above — 

Booital  of 

"  second  part,  and  (mortgagor's  dower  trustee)  of  the  third  part,  conrejance  to 
the  hereditaments  and  premises  hereinafter  described  in,  and  set  ^g^er. 
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No.  L       hereditaments  and  premises  described  in  and  set  forth  in  the  fint 

MofigagBof  Schedule  hereunder  written,  were  conveyed  and  assured  unta 

^*  and  to  the  use  of  the  said  {mort(fagor\  his  heirs  and  assigns  for 

ever.] 

Recital  of  lease      3.  And  WHEREAS  by  indenture  of  lease  under  the  common 

cOT^Imt'for      ^^  ^f  ^^^  mayor  and  commonalty  of  the  borough  of  P in  the 

roSJS*^         county  of  D ,  dated  the  day  of  ,  18    ,  and  made 

between  the  said  mayor  and  commonalty  of  the  one  part,  and  the 
said  (mortgagor)  of  the  other  part,  the  said  mayor  and  commonalty 
demised  the  messuages  and  premises  in  the  second  schedule  here- 
under written  unto  the  said  {mortgagor)^  his  executors,  adminis- 
trators and  assigns,  from  the  Feast  of  St.  Michael  the  Archangel 
then  last  past,  for  the  term  of  forty  years,  subject  to  certain  rents 
and  covenants,  and  with  a  proviso  on  the  part  of  the  said  mayor 
and  commonalty,  at  the  request  and  costs  of  the  said  {mortgagor^ 
his  executorS;  administrators  and  assigns,  to  renew  the  said  lease 
at  the  end  of  the  first  fourteen  years  of  the  said  term,  under  the 
same  rents  and  covenants  as  were  contained  in  the  now-reciting 
lease,  for  a  like  term  of  forty  years,  to  commence  at  the  expiration 
of  the  sud  term  of  fourteen  years,  and  so  from  time  fo  time  for 
ever  at  the  end  of  every  fourteen  years,  the  said  (mortgagor^  his 
executors,  administrators  or  assigns,  paying  unto  the  said  mayor 
and  commonalty  for  every  such  renewal  the  sum  of  £  ,  and 

executing  a  counterpart  of  every  such  renewed  lease. 

Of  lease  for  4.  And  WHEREAS  by  indenture  dated  the  day  of  , 

yean  determin- 
able on  Ijrei. 

forth  in  the  first  schedule  hereunder  written,  were  conveyed  and 
assured,  and  now  stand  limited  to  such  uses,  upon  such  trusts,  and 
for  such  ends,  intents  and  purposes,  as  the  said  {mortgagor)  shall 
from  time  to  time,  or  at  any  time,  by  deed  or  deeds  appoint ;  and 
in  default  of  such  appointment,  to  the  use  of  the  said  (mortgagor) 
and  his  assigns  for  the  term  of  his  natural  life  without  impeach- 
ment of  waste ;  with  a  limitation  to  the  use  of  the  said  {nwrt- 
gagor^s  dower  trustee),  his  executor  and  administrators  during  the 
life  of,  and  in  trust  for  the  said  (mortgagor)  and  his  assigns,  with 
the  ultimate  limitation  to  the  use  of  the  said  (mortgagor),  his 
heirs  and  assigns  for  ever. 
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18    ,  and  made  between  (lessor),  'Esq,,  of  the  one  part,  and  the       No.  L 
said  {mortgagor)  of  the  other  part,  the  messuages,  tenements  and   Mortgog^of 

premises  described  and  set  forth  in  the  third  schedule  hereunder     ^ '  ^ 

written,  were  demised  by  the  said  {lessor)  to  the  said  {mortgagor); 
his  executors,  administrators  and  assigns,  from  thenceforth  for  the 
term  of  ninety-nine  years  then  next  ensuing,  if  {A.  B. ),  therein 
•tated  to  be  of  the  age  of  twenty^three  or  thereabouts^  (C  Z>.), 
therein  stated  to  be  of  the  age  of  nineteen  years  or  thereabouts, 
and  {E.  F.),  therein  stated  to  be  of  the  age  of  nine  years  or 
thereabouts,  or  either  of  them,  shall  so  long  live,  at  and  undei" 
the  rents  and  covenants  in  the  now-reciting  indenture  of  lease 
contained. 

5.  And  whereas  at  a  Court  Baron  holden  for  the  manor  of  Of  admission 

B in  the  said  county  of  C ,  on  the  day  of  ,  the  to  copyholds. 

eaid  {mortgagor)  was  admitted  tenant  of  the  copyhold  hereditaments 

and  premises  described  and  set  forth  in  the  fourth  schedule  here- 
under written,  to  hold  the  same  to  him,  his  heirs  and  assigns  for 
ever,  at  the  will  of  the  lord,  according  to  the  custom  of  the  said 
manor,  subject  to  the  rents,  heriots,  duties,  suits  and  services, 
therefore  due  and  of  right  accustomed. 

6.  And  whereas  the  said  (mortgagor)  has  requested  the  said  OfagreenieDt 
{mortgagee)  to  advance  him  the  sum  of  5,000/.  on  the  security  of 

the  said  several  freehold,  leasehold  and  copyhold  estates  here- 
ditaments and  premises,  which  the  said  (mortgagee)  has  agreed 
todofc 

7.  Xow  THIS  Indenture  witnesseth,  that  in  pursuance  of  Testatam,  bj 
the  said  agreement,  and  in  consideration  of  the  sum  of  5,000t  J,r  con?^?*' 
sterling,  this  day  pwd  by  the  said  {mortgagee)  to  the  said  {mort-  ^^^^^"^^ 
gagor)y  the  receipt  of  which  the  said  {mortgagor)  hereby  acknow-  ^^oid  premiaesy 
ledges,  and  therefrom  doth  release,  exonerate  and  discharge  the  leaaehoidB 
said  {mortgagee)^  his  heirs,  executors,  administrators  and  assigns,  deterrninablc 
HE  the  said  (mortgagor)  (c)  doth  by  these  presents  grant,  release,  °°  ^*'**' 


(c)  If  the^freefaold  portion  of  tbo  premises  an  to  be  conveyed  by  appointment  Practic»I 
and  ideaae,  then  insert  as  follows : —  directiona. 

B.  **  in  exercise  of  the  power  limited  to  him  by  the  said  herein- 
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No.  L  ooDvejy  aflsigiij  demise^  ratify  and  confinn,  unto  the  said  (martgagei^ 
Mortgage  iff  his  executors,  administrators  and  assigns,  according  to  the  respeo- 
*  ^  tiye  natures  and  qualities  of  the  premises  respectively,  first,  all 
and  singular  the  freehold  messuages,  closes  of  land,  hereditaments 
and  premises^  with  their  appurtenances,  specified  and  set  forth  io 
the  first  schedule  hereunder  written ;  secondltfy  all  and  siDgular 
the  leasehold  messuages  and  premises,  with  their  appurtenanoesy 
specified  and  set  forth  in  the  second  schedule  hereunder  written; 
thirdly f  the  messuages,  tenements  and  premises,  with  their  appur- 
tenances, set  forth  and  specified  in  the  third  schedule  hereunder 
written.  And  all  the  estate,  right,  title,  interest,  tenant  right  of 
renewal,  benefit,  claim  and  demand  whatsoever,  both  legal  and 
equitable,  of  him  the  said  {mortgagor),  of,  in,  to,  out  of  or  upon 
the  said  freehold  or  leasehold  premises  hereby  granted,  released, 
conveyed,  assigned  and  demised,  and  of  and  in  every  part  of  the 
same  respectively;  togetheb  with  all  deeds,  evidences  and 
writings  relating  to  the  title  of  the  said  hereditaments  and 
premises,  in  the  possession  or  power  of  the  said  {mortgagor),  or 
which  he  can  obtain  without  suit. 


Fint  lubendaiD 
to  nxntgagM 
in  fee. 


Smodu 
habendttm 
of  leueholdfl 
renewable  to 
mortgagee  for 
realdne  of  teim. 

Appcrintment  of 
freeholds  to 
mortgageei 
in  fee. 


8.  To  HAVE  AND  TO  HOLD  the  Said  freehold  messuages,  closes 
of  land,  hereditaments,  and  all  and  singular  other  the  premises 
specified  and  set  forth  in  the  first  schedule  hereunder  written,  with 
their  appurtenances,  unto  and  to  the  use  of  the  said  {mortgagee), 
his  heirs  and  assigns  for  ever. 

9.  And  to  have  and  to  &old  the  said  leasehold  messuages 
and  premises,  and  all  and  singular  other  the  premises  specified  and 


Farther 

testatnm 

oonvejring 

freebdd  and 

assigning 

leasehdd 

premises* 


before  recited  indenture  of  release,  and  of  every  other  power 
enabling  him  thereunto,  doth  by  this  present  deed  appoint,  that 
all  and  singular  the  freehold  hereditaments  and  premises  specified 
and  set  forth  in  the  first  schedule  hereunder  written,  with  thor 
appurtenances,  shall  from  henceforth  be  to  the  use  of  the  sud 
{mortgagor),  his  heirs  and  assigns  for  ever. 

C.  And  this  Indentuee  witnesseth,  that  for  the  considera- 
tion aforesaid,  he  the  said  {mortgagor)  [Continue  granting 
clause,  ut  supra,  clause  7.] 
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set  forth  in  the  second  schedule  hereunder  written,  with  their       N0.1. 
appurtenances^  unto  the  said  {mortgagee)^  his  executors,  adminis-   Mortgrn  of 
tnttors  and  asrigns,  henceforth  for  all  the  residue  of  the  sidd  term  ^^^    *  ^ 
of  forty  years,  indemnified  by  the  said  {morigagor),  his  executors 
administrators  and  assigns,  from  the  payment  of  the  rent  and  the 
performance  of  the  covenants  contained  in  the  said  hereinbefore 
recited  indenture  of  lease,  whereby  the  same  premises  were  granted^ 

10.  And  to  have  and  to  hold  the  said  leaseholds,  mes-™^, 

habendom : 

soages,  tenements  and  premises,  specified  and  set  forth  in  the  leaseholds  for 
thiid  schedule 'hereunder  written,  with  their  appurtenances,  unto^f^^^p^ 
the  sud  {martgagee)y  his  executors,  administrators  and  assigns,  ^^^^  ^^ 
from  henceforth  for  all  the  residue  of  the  said  term  of  ninety-nine 
years  which  is  now  therein  to  come  and  unexpired,  except  the  last 
day  thereof,  if  the  said  {A.  B.\  {C.  D.)  and  {E.  F.)  shall  so  long 
five,  indemnified  by  the  said  {mortgagor)^  his  executors,  adminis^ 
trators  and  assigns,  from  the  payment  of  the  rent  and  the  per* 
formance  of  the  covenants  contained   in  the  said  hereinbefore 
secondly  recited  indenture  of  lease  whereby  the  same  premises 
were  granted. 

11.  And   it    is   HEBEBT   DECLABED    and    AGBEED,   that   the  DedanUkm  that 

sud  {mortgagee)^  his  heirs,  executors,  administrators  and  assigns,  llt^ld^^^^MMd 


shall  stand  and  be  seised  and  possessed  of  the  said  freehold  and  ^  ™!'^"fi^ 

^  premiaes  Dpoa 

leasehold  messuages  and  tenements,  hereditaments  and  premises,  trusts  to  be 
hereby  granted,  released,  assigned  and  demised,  subject  to  thedecUuvd. 
proviso  for  redemption,  and  the  several  ends,  intents  and  purposes 
hereinafter  expressed  and  contained* 

12.  And  this  Indbntube  fubtheb  witnebseth,  that  forporther 
the  considerations  aforesaid,  he  the  said  {mortgagor)  doth  hereby  t!^^^ 
for  himself,  his  heirs,  executors  and  administrators,  covenant  with  ^°^eh<» 

-  OOTSIUUltS  to 

the  said  {mortgagee)^  his  executors,  administrators  and  assigns,  that  snRender 
he  the  said  {mortgagor)  or  his  heirs  will,  at  his  or  their  own  costs,  ^^^ 
at  or  before  the  next  general  or  other  court  to  be  holden  in  or  for 

the  said  manor  of  B >  in  the  said  county  of  C ,  or  other  the 

numor  or  manors  whereof  the  said  copyhold  premises  are  holden, 
effiBctually  surrender  the  same  premises  into  the  hands  of  the  lord 
or  huly  for  the  time  being  of  the  said  manor  or  manors,  or  other*^ 
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No.  L  wise  well  and  soffidently  convey  and  assure  to  the  use  of  the  eaid 
Mortgage  of  {mortgagee)^  his  heirs  and  assigns  for  erer,  all  and  singular  the 

*  ^  copyhold  tenements,  hereditaments  and  premises,  specified  and  set 

forth  in  the  fourth  schedule  hereunder  written,  and  to  which  the 
said  {mortgagor)  was  so  admitted  tenant  as  aforesaid,  and  all  the 
estate,  right,  title  and  interest,  both  legal  and  equitable,  of  him 
the  said  (mortgagor)  therein,  TO  the  intent  that  the  said  {mart- 
gagee)y  his  heirs  or  assigns,  may  be  admitted  tenant  to  the  same 
hereditaments  and  premises  on  the  court-rolls  of  the  said  manor; 
AND  FUBTHEB,  that  in  the  meantime  and  until  such  surrender 
<  shall  be  made  and  perfected,  and  the  said  {mortgagee)  and  his  bein 
admitted  tenants  to  the  said  copyhold  premises,  he  the  said  {mmi* 
gagor)  and  his  heirs  will  stand  possessed  thereof,  IN  trust  for  die 
sole  use  and  benefit  of  the  said  {mortgagee)^  his  heirs  and  assigiub 
and  to  be  surrendered  and  disposed  of  from  time  to  time  as  he  or 
they  shall  direct  or  appoint ;  but  subject  to  the  proviso  for  redemp- 
tion, and  the  several  powers,  ends,  intents  and  purposes  herrinafter 
expressed  and  contained. 

Prorisofor  13.  PROVIDED  ALWAYS,  that  if  the  Said  (mortgagor),  his  hdrs, 

redemption*  •••  •  \         ^  •f     * 

executors,  administrators  or  assigns,  shall  on  the  dsj 

of  next  ensuing  pay  or  cause  to  be  paid  unto  the  said  (m^- 

gagee\  his  executors,  administrators  or  assigns,  the  sum  of  5,0001^ 
sterling,  together  with  interest  for  the  same  at  the  rate  of  5t  for 
every  100/.  by  the  year;  and  also  if  the  said  {mortgagor\  hii 
heirs,  executors  or  administrators,  do  and  shall  on  demand  pay  or 
cause  to  be  paid  unto  the  said  (mortgagee),  his  executors,  adminis- 
trators or  assigns,  all  such  sum  and  sums  of  money  as  be  or  thej 
shall  expend  or  incur  in  renewing  any  leases  of  the  said  leasehold 
premises,  for  fines,  fees,  heriots,  boons,  reliefs,  suits  and  services,  or 
the  value  thereof,  in  respect  of  the  said  copyhold  premises  or 
otherwise  howsoever,  with  interest  for  the  same  at  the  rate  afore^ 
said  irom  the  time  or  respective  times  from  which  such  advancei 
shall  be  made,  vrithout  deduction,  then  the  said  {mortgagee\  hia 
heirs,  executors,  administrators  or  assigns,  will,  at  the  request  and 
costs  of  the  said  (mortgagor),  his  heirs,  executors,  administraton 
or  assigns,  reconvey,  assign,  yield  up,  surrender  or  otherwiflc 
re*assure  the  said  freehold,  leasehold  and  copyhold,  messuagea^ 
tenements,  hereditaments  and  premises,  unto  and  to  the  use  (^tbc 
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said  {mortgagor^  his  heirs,  executors^  administrators  and  assigns,  ^^* 

according  to  the  respective  natures  and  qaalities  of  the  premises.  Mortgage  of 

or  otherwise  as  he  or  thej  shall  direct,  free  from  all  incumbrances  ^ 

created  by  the  «ud  (mortgagee)^  his  heirs,  executors,  administrators 
(NT  assigns. 

14.  Provided  also,  that  in  case  default  shall  be  made  in  Power  of  sale. 
payment  of  the  said  sum  of  6,000^  and  interest  at  the  time  herein- 
before appointed  for  payment  thereof,  then>  and  at  any  time 
thereafter^  it  shall  be  lawftil  for  the  said  {mortgagee),  his  heirs, 
executors,  adnunistrators  or  assigns,  without  the  necessity  of  any 
concurrence  on  the  part  of  the  said  {mortgagor),  his  heirs,  executors, 
administrators  or  assigns,    or  even  i^ainst  his  or  their  express 
consent,  to  make  sale  and  absolutely  dispose  of  the  said  freehold, 
leasehold  and  copyhold  messuages,  tenements,  hereditaments  and 
premises,  or  any  of  them,  by  public  auction  or  private  contract, 
either  together  or  in  parcels,  and  for  such  price  as  to  him  or  them 
shall  seem  reasonable ;  and  with  full  power  to  enter  into  such  con- 
tracts, stipulations,  surrenders,  conveyances,  and  all  such  acts,  deeds, 
matters  and  things  as  may  be  considered  necessary  or  expedient  to    • 
perfect  such  sale  or  sales,  and  also  with  power  to  give  receipts  for 
the  purchase-moneys  wliich  shall  effectually  exonerate  the  person 
or  persons  paying  the  same  from  all  responsibility  with  respect  to 
the  application  thereof,  or  from  inquiring  into  the  necessity  or  ex- 
pediency of  any  such  sale  or  sales,  or  whether  any  default  has  been 
made  in  payment  as  aforesaid;  and  it  is  hereby  declared, 
that  the  said  {mortgagee),  his  executors,  administrators  or  assigns, 
in  case  of  such  sale  or  sales  aforesaid,  shall  stand  possessed  of  the 
purchase-moneys,  in  trust  in  the  first  place  to  defray  all  expenses 
mcorred  in  respect  of  such  sale  or  sales,  or  in  anywise  incidental 
thereto;  in  the  second  place  to  retain  the  said  prindpal  sum  of 
5,0002.  and  interest,  or  so  much  thereof  as  shall  be  then  due  upon 
the  present  mortgage  security ;  and  thirdly,  to  pay  over  the  sur- 
plus money  (if  any)  unto  the  said  {mortgagor),  his  heirs,  executors, 
administrators  or  assigns.   \ls%^m!  foreclosure  clause,  tU  ante.  Sec- 
tion n.,  Na  L,  clause  9,  p.  37.]  {d) 


(d)  In  mortgages  of  mixed  kinds  of  property  it  is  genenlly  advisable  to  Practical 
nsenre  a  power  aotborizing  the  mortgagor  to  redeem  in  parcels ;  as  also  to  obserrationa. 
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^0-  ^  15.  Fboyided  KEYEBTHELESSy  and  it   is  hereby  expresslj 

Mortgage  of  declared,  that  notwithstanding  such  default  as  aforesaid,  it  shall 

^ '  ^  be  lawful  for  the  said  {mortgagor)^  his  heirs,  executors,  adminu- 

cianse  trators  or  assigns,  at  any  time  before  the  exercise  of  the  power  of 

the  mortgi^r   sale  hereinbefore  contained,  or  the  absolute  forecloBure  of  tbe 
pan>ei8.  equity  of  redemption  of  the  said  mortgaged  premises,  upon  giving 

six  calendar  months'  previous  notice  thereof  in  writing  to  the  sud 
(mortgagee^  his  heirs,  executors,  administrators  or  assigns,  or 
leaving  the  same  at  his  or  their  last  or  usual  known  place  of  abode 
in  England,  to  redeem  such  parts  of  the  said  mortgaged  premises 
as  are  contained  in  any  of  the  schedules  hereunder  written,  upon 
payment  of  such  sums  of  money  as  are  respectively  set  oppodte 
the  description  of  such  premises  in  such  schedules;  and,  upon 
such  payments  as  aforesaid,  the  said  {mortgagee)^  his  executors, 
administrators  or  assigns,  will,  at  the  request  and  costs  of  the 
said  {mortgagor^  his  heirs,  executors,  administrators  or  assigns, 
convey,  assign,  yield  up,  surrender,  or  otherwise  reconvey  and 
re-assure  such  parts  of  the  said  mortgaged  premises  as  shall  be  so 
redeemed  as  aforesaid  unto  the  said  {mortgagor),  his  heirs,  execa- 
torsy  administrators  or  assigns,  according  to  the  respective  natures 
and  qualities  of  the  premises,  or  otherwise,  as  the  said  {mortgager) 
shall  in  that  behalf  direct,  free  from  all  incumbrances  created  or 
.  occasioned  therein  by  the  said  {mortgagee)^  his  heirs,  executon, 
administrators  or  assigns,  in  the  meantime.  [Insebt  covenant  from 
mortgagor  for  payment  of  principal  and  interest^  and  also  to  pay 
interest  half-gearfyy  ut  ante^  Section  IL,  No.  L,  clauses  10  and  11, 
p.  37,  38.] 


provide  that  where  there  ia  a  power  of  sale  that  certain  portions  of  the  property 
shall  be  first  sold  for  the  purpose  of  satisfyiniir  the  mortga^,  and  directini^  that 
the  remaininfif  portions  of  the  property  shall  not  be  so  applied,  unless  that  which 
is  first  mentioned  should  be  proved  to  be  insufficient.  A  form  of  this  kind  is 
supplied  in  the  next  precedent  A  clause  of  this  kind  is  a  very  importiot 
one  for  the  interests  of  a  mortgagor,  where  part  of  the  subject-matter  of  the 
mortgage  consists  of  a  life  estate,  or  a  reversionary  interest,  or  where  tbe  pro- 
perty is  of  a  fluctuating  value,  or  its  enjoyment  depends  upon  a  contingency,  as 
money  in  the  funds,  mining  interests  whether  in  dues  or  'shares,  shans  io 
railwa)r,  bridge,  and  navigation  companies,  and  other  interests  of  the  like  kind, 
which  if  they  were  to  be  sold  at  certain  timea  could  only  be  so  done  at  a  giett 
pecuniary  sacrifice,  when  a  sale  of  some  other  kind  of  property  included  in  tlM 
same  mortgage  of  a  less  changeable  value,  as  landed  property  for  instance,  might 
probably  obtain  as  good  a  price  at  one  time  as  another,  and  prove  sufficient  to 
raise  a  sum  ample  enough  for  the  ^reqwred  purpose  without  anj  pecuniaiy 
sacrifice  whatever. 
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16.  And  also  that  the  said  {mortgagor)  now  hath  in  himself      No.  I. 
good  rights  full  power  and  lawful  and  absolute  authority  to  grant.    Mortgage  of 
rekase,  convey,  assign,  demise,  surrender  and  assure  the  said  ^^^*^^^' 
freehold,  leasehold,  and  copyhold  messuages  and  tenements,  here-  "^^^  *)•**■• 
ditaments  and  premises,  uuto  and  to  the  use  of  the  said  {mortgagee^  conrqr,  Ac 
his  heirs,  executors,  administrators  and  assigns,  according  to  the 
respective  natures  and  qualities  of  the  said  premises  in  manner  afore- 

sud,  according  to  the  true  intent  and  meaning  of  these  presents. 

17.  And  also  that  the  same  premises  shall  be  held  and  enjoyed  ^^  v^^ 
aooordingly^  without   let,  suit,  eviction,  ejection,   interruption,  freedom  from 
molestation  or  disturbance,  of  or  by  the  said  {mortgagor)  or  any  *°^""    °^*' 
person  or  persons  whomsoever,  and  that  free  from  all  incum- 
brances whatsoever. 

18.  And  moreover  that  the  said  {mortgagor)  and  all  persons  For  fortber 
rightfully  claiming  any  estate  or  interest,  legal  or  equitable,  in  the  *'*°™''^ 
eatd  freehold,  leasehold,  and  copyhold  messuages,  tenements,  here- 
ditaments and  premises,  shall  and  will,  from  time  to  time  and  at 

all  times  during  the  continuance  of  this  present  mortgage  security, 
make,  do,  acknowledge,  enter  into,  execute  and  perfect  all  such 
fbrther  and  other  lawful  and  reasonable  acts,  deeds,  devices,  con- 
veyances, surrenders  and  assurances  in  the  law  whatsoever,  for 
the  further,  better,  or  more  perfectly  or  satisfactorily  conveying, 
assigning,  demising,  surrendering,  assuring  and  confirming  the 
said  freehold,  leasehold,  and  copyhold  messuages  and  tenements, 
hereditaments  and  premises,  unto  and  to  the  use  of  the  said  {mort-' 
$ogee\  his  heirs,  executors,  administrators  and  assigns,  according 
to  the  respective  natures  and  qualities  of  the  said  premises  and 
the  true  intent  and  meaning  of  these  presents,  as  the  said  {mortga^ 
gee\  his  heirs,  executors,  administrators  or  assigns,  or  his  or  their 
coansel  in  the  law,  shall  require. 

19.  And  also,  that  the  said  {mortgagor),  his  executors,  adminis-  That  mort^ngor 
trators  or  assigns,  shall  and  will  from  time  to  time,  and  at  all  times  ^  MrfJm 
daring  the  continuance  of  this  present  mortgage  security,  pay  the  «>v«n"t»i  *c. 
rents,  and  perform  the  covenants  respecting  the  said  leasehold 
messuages  and  premises  set  forth  in  the  second  and  third  schedules 
hereunder  written,  and  which  are  reserved  and  contained  in  the 
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Ko.  L  said  two  hereinbefore  recited  leasee^  wherebj  the  said  premket 
Mortgage  of  Were  originally  granted  and  demised ;  and  also  shall  and  will  ptj 

'       and  discharge  all  payments  and  outgoings  which  now  are  or  at  anj 

time  hereafter  shall  be,  payable  in  respect  of  the  said  copyboU 
hereditaments  and  premises  set  forth  in  the  fourth  schednle  here- 
under written,  and  shall  from  time  to  time,  and  at  all  times,  keep 
harmless  and  indemnified  the  said  {mortgagee)^  his  heirs,  execaton» 
administrators  and  assigns,  from  all  actions,  suits,  losses,  coetoy 
damages  and  expenses  whatsoever,  which  he  or  they  may  incur, 
sustain,  pay,  or  become  liable  to,  for  or  on  account  thereof,  tpgelto 
with  interest  for  the  same  at  the  rate  of  &L  for  every  lOOJL  by  tk 
year,  firom  the  time  at  which  such  sums  shall  be  so  advanoei 
[Insert  power  for  mortgagee  to  effect  renewaU^  ui  ante.  Section  IIL, 
No.  IL,  clause  D.,  p.  168.] 

That  mortgagor  20.  And  ALSO,  that  the  Said  (mortgagar)^  his  executors,  id- 
oftheiiTM  ministrators  or  assigns,  will,  immediately  upon  the  execution  of 
iMMboids ««  these  presents  effect  an  assurance  upon  one  of  the  lives  whereon 
<fotenniiiabie.  the  Said  hereinbefore  recited  lease  of  the  said  messuages,  tenements 
and  premises  comprised  in  the  third  schedule  hereunder  written  is 
made  determinable,  in  some  respectable  assurance  office  in  Enghoid, 
to  be  approved  of  by  the  said  {mortgagee),  his  executors,  adminb- 
trators  or  assigns,  in  the  sum  of  1,000/.  or  upwards ;  and  alsts 
that  the  said  {mortgagor),  his  executors,  administrators  or  asngnsy 
will,  at  his  or  their  own  costs,  regularly  pay  the  annual  premiom 
for  keeping  such  policy  on  foot,  as  and  when  the  same  may 
become  payable,  so  and  in  such  manner  as  that  one  of  the  Utcb 
upon  which  the  said  lease  is  determinable  may  be  constantly  kept 
assured  in  the  sum  of  1,000JL  at  the  least,  during  the  continuance 
of  this  security ;  and  also  shall  and  will,  immediately  upon  the 
payment  of  such  premiums  as  aforesaid,  deliver  the  proper  receipts 
and  vouchers  for  the  same  to  the  said  {mortgagee),  his  executory 
administrators  or  assigns.  And  in  case  the  said  {mortgagor),  his 
executors,  administrators  or  asrigns,  shall  at  any  time  or  times 
hereafter  neglect  to  keep  such  policy  on  foot,  or  to  produce  sach 
receipts  or  vouchers  as  aforesaid,  it  shall  be  lawful  for,  but  not  im* 
perative  upon,  the  said  {mortgagee),  his  executors^  administrators 
or  assigns,  to  effect  such  assurance  in  such  assurance  office  as  the 
said  {mortgaged),  his  executors,  administrators  or  assigns,  mtj 
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proper,  either  in  the  name  of  him  the  said  {mortgagee)^  his       ^^^ 
executors,  administrators  or  assigns,  or  in  the  name  of  the  said    Mongam  of 

{mortgagor),  his  execntors,  administrators  or  assigns,  or  of  both        .*  ^' 

of  them,  and  from  time  to  time  tb  keep  one  of  the  lives  whereon 
the  said  lease  is  determinable  assured,  either  from  year  to  year,  or 
for  %  longer  period  than  a  year,  at  his  or  their  own  discretion ; 
AND  also,  that  the  said  (mortgagor^  his  executors,  administrators 
or  assigns^  will,  upon  demand  thereof,  pay  unto  the  said  {mortgagee), 
his  executors,  administrators  or  assigns,  all  such  sum  and  sums  of 
money  as  he  or  they  may  pay  in  or  about  such  assurance  or 
assurances,  together  with  interest  for  the  same,  at  the  rate  of  5/. 
for  every  lOOiL  by  the  year,  from  the  time  at  which  such  sums 
were  so  respectively  paid;  and  also,  that  the  person  whose 
life  is  so  intended  to  be  assured  as  aforesaid,  shall  and  will,  when- 
ever thereunto  requested  by  the  said  {mortgagee)^  his  executors, 
administrators  or  assigns,  as  often  as  occasion  shall  require,  attend 
personally  at  such  office  of  assurance  as  aforesaid,  or  before  some 
medical  practitioner  to  be  named  or  approved  of  by  such  office^ 
and  give  information  respecting  his  health,  or  otherwise,  as  shall 
be  requisite  for  the  purpose  of  effecting  such  assurance ;  and  all 
and  every  such  sum  and  sums  of  money  as  shall  be  recovered  or 
received  upon  or  by  virtue  of  such  policy  or  policies  of  assurance 
so  to  be  effected  as  aforesaid,  shall  be  received  by  the  said  {mart' 
9^^)^  his  executors,  administrators  or  assigns,  and  be  applied  first 
in  discharge  of  the  principal  moneys  and  interest  thereby  secured, 
and  all  costs  incurred  in  respect  of  this  mortgage  security,  and 
subject  thereto,  in  trust,  for  the  said  {mortgagor),  his  executors, 
administrators  and  assigns.  [Insert  covenant  to  insure  against 
damage  bgfire,  ut  ante,  p.  48,  in  notis,  B.] 

21.  And  it  is  hereby  expressly  declared  and  AOREED,  DMlmUonUuil 

by  and  between  the  said  parties  to  these  presents,  that  all  such  money  expaidcd 
sum  and  sums  of  money  as  the  said  {mortgagee),  his  executors,  ^^^t^rffj^"" 
admiiustrators  or  assigns,  shall  or  may  expend  in  respect  of  any  mortgaged 

,,,  ^  •ii»i«  premiias  shall 

rents  and  covenants  contained  m  any  of  the  said  hereinbefore  re-  be  a  farther 
dted  leases,  or  for  the  renewal  of  any  leases  thereof,  or  for  insuring  ^^poo. 
any  lives  whereon  the  same  leases  or  either  of  them  are  determin- 
able, or  insuring  any  of  the  said  messuages  and  buildings  on  the  said 
liM>rtgagod  premises,  or  any  or  either  of  them,  against  damage  by 
VOL.  u.  X 
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Ko.  L       said  two  hereinbefore  recited  leases,  wherebj  the  said  premises 
Mortgage  of  Were  originally  granted  and  demised ;  and  also  shall  and  will  pay 

'       and  discharge  all  payments  and  outgoings  which  now  are  or  at  any 

time  hereafter  shall  be,  payable  in  respect  of  the  said  copyboM 
hereditaments  and  premises  set  forth  in  ibe  fourth  schedule  here^ 
under  written,  and  shall  from  time  to  time,  and  at  all  times,  keep 
harmless  and  indemnified  the  said  {mortgagee^  his  heirs,  executors, 
administrators  and  assigns,  from  all  actions,  suits,  losses,  costs, 
damages  and  expenses  whatsoeyer,  which  he  or  they  may  incur, 
sustain,  pay,  or  become  liable  to,  for  or  on  account  thereof,  togedier 
with  interest  for  the  same  at  the  rate  of  &t  for  eyery  1002.  by  the 
year,  from  the  time  at  which  such  sums  shall  be  so  adyanced. 
[Insebt  power  for  mortgagee  to  effect  renewaU^  ut  ante,  Section  IIL, 
No.  II.,  clause  D.,  p.  168.] 

That  mortgagor      20.  And  ALSO,  that  the  Said  (mortgagor),  his  executors,  ad- 

will  insuro  ODO     ■  •   •  .      .  •  ^n     •  i«   ^   i  .t  *•  e 

of  the  lives  mimstrators  or  assigns,  will,  mimediately  upon  the  execution  of 
Imhords^M^  ^^^^  presents  effect  an  assurance  upon  one  of  the  lives  whereon 
determinable,  the  Said  hereinbefore  recited  lease  of  the  sud  messuages,  tenements 
and  premises  comprised  in  the  third  schedule  hereunder  written  is 
made  determinable,  in  some  respectable  assurance  office  in  England, 
to  be  approved  of  by  the  said  {mortgagee),  his  executors,  adminia- 
trators  or  assigns,  in  the  sum  of  1,000/.  or  upwards ;  and  also;, 
that  the  said  {mortgagor),  his  executors,  administrators  or  assigns, 
will,  at  his  or  their  own  costs,  r^ularly  pay  the  annual  premium 
for  keeping  such  policy  on  foot,  as  and  when  the  same  may 
become  payable,  so  and  in  such  manner  as  that  one  of  the  lives 
upon  which  the  said  lease  is  determinable  may  be  constantly  kept 
assured  in  the  sum  of  1,0002!.  at  the  least,  during  the  continuance 
of  this  security ;  and  also  shall  and  will,  immediately  upon  the 
payment  of  such  premiums  as  aforesaid,  deliver  the  proper  receipts 
and  vouchers  for  the  same  to  the  said  {mortgagee),  his  executors, 
administrators  or  assigns.  And  in  case  the  said  (mortgagor),  his 
executors,  administrators  or  assigns,  shall  at  any  time  or  times 
hereafter  neglect  to  keep  such  policy  on  foot,  or  to  produce  such 
receipts  or  vouchers  as  aforesaid,  it  shall  be  lawful  for,  but  not  im'- 
perative  upon,  the  said  (mortgagee),  his  executors^  administrators 
or  assigns,  to  effect  such  assurance  in  such  assurance  office  as  the 
said  (mortgage^,  his  executors,  administrators  or  assigns,  may 
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think  proper,  either  in  the 'name  of  him  the  said  {mortgagee)^  his       ^^  i- 
ezecQtors,  administrators  or  assigns,  or  in  the  name  of  the  said    Morigaat  of 

{mortgagor),  his  executors,  administrators  or  assigns,  or  of  both        .'  ^' 

of  them,  and  from  time  to  time  to  keep  one  of  the  lives  whereon 
the  said  lease  is  determinable  assured,  either  from  year  to  year,  or 
for  a  longer  period  than  a  year,  at  his  or  their  own  discretion ; 
AND  also,  that  the  said  (mortgagor^  his  executors,  administrators 
or  assigns,  will,  upon  demand  thereof,  pay  unto  the  said  {mortgagee)^ 
his  executors,  administrators  or  assigns,  all  such  sum  and  sums  of 
nxmey  as  he  or  they  may  pay  in  or  about  such  assurance  or 
assurances,  together  with  interest  for  the  same,  at  the  rate  of  5/. 
for  every  lOOiL  by  the  year,  from  the  time  at  which  such  sums 
were  so  respectively  paid ;  and  also,  that  the  person  whose 
life  is  so  intended  to  be  assured  as  aforesaid,  shall  and  will,  when- 
ever thereunto  requested  by  the  said  {mortgagee)^  his  executors, 
administrators  or  assigns,  as  often  as  occasion  shall  require,  attend 
personally  at  such  office  of  assurance  as  aforesaid,  or  before  some 
medical  practitioner  to  be  named  or  approved  of  by  such  officet 
and  give  information  respecting  his  health,  or  otherwise,  as  shall 
be  requisite  for  the  purpose  of  effecting  such  assurance ;  and  all 
and  every  such  sum  and  sums  of  money  as  shall  be  recovered  or 
received  upon  or  by  virtue  of  such  policy  or  policies  of  assurance 
so  to  be  effected  as  aforesaid,  shall  be  received  by  the  said  {mort- 
gogee\  his  executors,  administrators  or  assigns,  and  be  applied  first 
m  cKscharge  of  the  principal  moneys  and  interest  thereby  secured, 
and  all  costs  incurred  in  respect  of  this  mortgage  security,  and 
snbjeet  thereto,  in  trust,  for  the  said  {mortgagor),  his  executors, 
administrators  and  assigns.  [Insert  covenant  to  insure  against 
damage  hyfire,  vi  ante,  p.  48,  m  notis,  B.] 

21.  And   it  is  hereby  expressly  declared  and  agreed^  DeokntionUiAl 

by  and  between  the  said  parties  to  these  presents,  that  all  such  moo^pendcd 
sum  and  sums  of  money  as  the  said  {mortgagee),  his  executors,  ^^^fSe'" 
administrators  or  assigns,  shall  or  may  expend  in  respect  of  any  0K>r^ps«i 

,,  •  .  premiies  shall 

rents  and  covenants  contained  in  any  of  the  said  hereinbefore  re-  be  a  farther 
dted  leases,  or  for  the  renewal  of  any  leases  thereof,  or  for  insuring  ^^pon. 
any  lives  whereon  the  same  leases  or  either  of  them  are  determin- 
able, or  insuring  any  of  the  said  messuages  and  buildings  on  the  said 
iBortgaged  premises,  or  any  or  either  of  them,  against  damage  by 

VOL.  11.  X 


308  CONCISE  PRECEDENTS  IN    ^ 

No.  I.       fire^  or  in  any  payments  or  ootgoings  in  req[>ect  of  the  s^id  copy- 
M&rtgoMof  hold  premises  as  hereinbefore  mentioned^  with  interest  for  tbe 

*  ^'  same,  at  the  rate  of  5i.  for  every  100/.  by  the  year,  from  the  time 

or  respective  times  from  which  the  same  shall  be  so  advanced,  shall 
be  deemed  and  be  to  all  intents  and  purposes  a  farther  chaise 
upon  the  premises  in  respect  of  which  such  advances  shall  be  made* 
and  such  premises  shall  not  be  redeemed  nor  redeemable,  either  at 
law  or  in  equity,  until  all  and  every  such  sum  and  sums  of  money 
as  shall  be  so  paid  and  expended  for  all,  any,  or  either  of  the  pur- 
'  poses  aforesaid,  and  interest  at  the  rate  aforesaid,  shaU  be  fully 
satisfied  and  discharged :  but  so,  nevertheless,  that  the  total  prin- 
cipal moneys  to  be  secured  by  these  presents  shall  not  exceed  tbe 
sum  of  6,0002.  [Hebe  insert  covenant  thai  mortgagor  shall  eigoy 
until  default^  and  that  vendor  will  not  exercise  power  of  sale  tcUhond 
giving  six  calendar  months^  previous  notice  to  the  mortgagor^  ut  atde^ 
Section  IL,  Na  II.,  clauses  13  and  14,  p.  49.] 

In  witness,  Aa 
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No.  11. 


MORTGAGE  OF  AN  ESTATE  IN  FEE  SIMPLE  ABSOLUTE;  A 
REVERSIONARY  BASE  FEE  EXPECTANT  ON  A  PRECEDING 
UFB  ESTATE  OF  LEASEHOLD  PREMISES  HELD  FOR  AN 
ABSOLUTE  TERM  OF  NINETY-NINE  YEARS,  AND  OF  RAILWAY 
SHARES ;  WITH  POWER  FOR  MORTGAGOR  TO  REDEEM  IN 
PARCELS;  AND  ALSO  WITH  A  PROVISO,  THAT  IN  CASE 
MORTGAGEE  SHALL  EXERCISE  HIS  POWER  OF  SALE,  CER- 
TAIN PORTIONS  OF  THE  MORTGAGED  PREMISES  SHALL  BE 
FIRST  APPLIED  FOR  THAT  PURPOSE ;  ALSO  COVENANT  FROM 
THE  MORTGAGEE  FOR  THE  PRODUCTION  OF  THE  TITLE 
DEEDS. 


1.  Pftrties. 


2.  Recital  that  moitgagor  is  sebed 

ID  £ee  of  premifies  specified  in 
first  schedule. 

3.  Of    disentailing    assniance,   hj 

which  base  fee  is  created. 

4.  Of  original  lease  of  mortgaged 

premises. 

5.  Of   mesne   assignment   and   pf 

ultimate  assignment. 

6.  That   mortgagor   is   entitled  to 

railway  sharas. 

7*  Of  application  for  loan. 

8.  That  railway  shares  have  been 

transfeiTea    into    mortgagee's 
name. 

9.  Testatum:    mortgagor    conveys 

the  fireehold  portion  of  the  pre- 


10.  Fiiat  habendum  to  mmtgagee  in 
fee  simple  in  possession. 


11.  Second  habendum  to  mortgagee, 

subject  to  pre-existing  life 
estates,  and  estates  in  remain- 
der expectant  on  estates  tail. 

12.  Further     testatum :     mortgagor 

assigns  leasehold  premises. 

13.  Habendum    to     mortgagee     for 

residue  of  term  except  the  last 
day. 

14.  Declaration  of  trust. 

15.  Proviso  for  redemption. 

16.  Power   of    sale,    restricting    the 

priority  in  which  the  property 
is  to  be  sold. 

17'  Covenant  from  mortgagor  that  he 
has  good  right  to  convey,  &c. 

18.  For  quiet  enjoyment  and  freedom 

from  incumbrances. 

19.  To  perfect  the  title  of  the  entailed 

portion  of  the  property  at  a 
future  period. 

20.  Covenant  by  mortgagee  for  the 

production  of  title  deeds. 


1.  THIS  INDENTURE,  made  the      day  of 

X  2 


A.D.,  18     P«rti«^ 


310  CONCISE  PRECEDENTS  IN 

No.  n.      Between  {mortgagor),  of,  &c.,  of  the  one  part,  and  {mortgagee). 
Mortgage  qfm  of,  &c«,  of  the  Other  part. 

EdaUinFee 

Simple  t      1         J- 

Abeobue,  ^  2.  Whereas  the  said  {mortgagor)  is  seised  in  fee  of  the  heredita- 
BMitoitbat  ments  and  premises  spedfied  and  set  forth  in  the  first  schedule 
!!SfiSfe?of  hereunto  annexed. 

premiset  sped- 

Bchedok.  3.  And  WHEREAS  by  indenture  dated  the  day  next  before  the 

Of  diaentaiiiDg  (]ay  of  the  date  of  these  presents,  and  made  between  the  sud 

lusuranoo  by 

whiob  Use  fee   {mortgagor)  of  the  one  part^  and  {a  trustee  on  behalf  of  mortgagor), 
18  created.        ^^  ^j^^  ^^j^^  p^^  j^  ^^  WITNESSED,  that  in  order  to  defeat  the 

estate  tail  of  the  said  {mortgagor)  in  the  hereditaments  and 
premises  specified  and  set  forth  in  the  second  schedule  hereunto 
annexed,  and  to  pass  a  base  fee  in  reminder  immediately  ex- 
pectant on  the  determination,  on  the  decease  of  {tenant  for  life), 
who  takes  the  preceding  life  estate,  and  who,  as  the  protector  of 
the  settlement  whereby  the  estate  tail  was  created,  did  not  con- 
sent to  the  now  reciting  assurance,  the  same  hereditaments  and 
premises,  (a)  were  conveyed  and  assured  unto  the  said  {trustee)  and 
^his  heirs^  to  the  use  of  the  said  {mortgagor)^  his  heirs  and  asagns 
for  ever,  subject  to  the  pre-existing  life  estate  of  the  said  {tenani 
for  life),  and  such  estates,  rights,  titles,  interests  and  powers  as 
are  limited  to  take  efiect  after  the  determination  or  in  defeazance 
of  such  estate  tail. 

Of  original  ie«ee     4.  And  WHEREAS  by  indenture  dated  the        day  of  , 

pmiM^  made  between  {lessor),  of  &c.,  of  the  one  part,  and  {lessee)  of  the 
other  part,  the  said  {lessor),  for  the  considerations  therein  men- 
tioned, demised  the  piece  of  ground  and  premises  specified  and  set 
forth- in  the  third  schedule  hereunto  annexed  unto  the  said  {letsee), 
TO  HOLD  to  him,  his  executors,  administrators  and  assigns,  from 
thenceforth  for  the  term  of  ninety  years  absolute,  at  the  yearly 
rent  of  4Z.  payable  quarterly  as  therein  mentioned,  and  subject  to 
the  covenants  and  agreements  therein  contained. 

Of  mesne  5.  And  WHEREAS  by  virtue  of  divers  mesne  assiirnments,  wifls, 

aaaignments  ®  ' 


(a)  See   pnctical  observationfl  upon  this  subject,  ante.  Vol  I.,  p.  342, 
note  (6). 
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Hid  other  acts  and  assarances  in  the  law»  and  ultimately  by  an  in-      ^o,  n. 
dentore  of  aadgnment  dated  the        day  of  ,  and  made  be-  Monga^ofan 

tween  {oMgignee  of  term)  of  the  one  part,  and  the  said  (mortgagor)  akHpU  ^ 
of  the  other  part,  the  said  leasehold  premises  became,  and  now  are  '^^'^>^  ^ 
legiHj  Tested  in  the  said  {jnortgagor)j  for  all  the  nn^pired  resi-  and  of  nitimato 

-        -  -  ,  _  ^  usignmeot  to 

dae  of  the  said  term  of  nmety-mne  years.  mortgagor. 

■  • 

6.  AiTD  WHEREAS  bv  an  act  of  Parliament  passed  in  the     year  That  mortgagor 

^  ^  .  b  eotitlod  to 

of  the  reign  of  Her  present  Majesty  Queen  Victoria,  intituled  nuiway  shana. 
[HiBB  tet  out  title  of  the  aci],  the  said  (mortgagor)  became,  and 
now  is  entitled  to  thirty  shares  in  the  said  [Set  out  title  of  rail- 
wy  company*'] 

7.  And  whebi!as  the  said  {mortgagee),  at  the  request  of  the^^PP^^^^^i^ 
Baid  (mortgagor),  has  agreed  to  advance  .him  the  sum  of  £  , 

oa  the  security  of  the  said  freehold  and  leasehold  property,  railway 
diares  and  premises,  on  having  the  same  conveyed,  assigned  and 
asBored  to  him  in  manner  hereinafter  mentioned. 

8.  And  whereas  by  a  deed  poll  under  the  hand  and  seal  of  That  railway 
the  aaid  (mortgagor),  bearing  even  date  herewith,  the  said  (mort"  ben  transferred 
gogor)  transferred  the  said  railway  shares  unto  the  said  (mortgagee),  |^^]^^"*g»y*»» 
his  executors,  administrators  and  assigns,  according  to  the  form 
preecribed  by  the  said  hereinbefore  recited  act,  which  said  transfer 

baa  been  duly  registered  accordingly,  (b) 

9.  Now  THIS  Indenture  witnesseth,  that^  in  consideration  Teatatam ; 

...  mortgagor 

of  the  sum  of  £  sterling,  paid  by  the  said  (mortgagee)  to  the  ooayejt  the 

aaid  (mortgagor)  on  the  execution  hereof,  the  receipt  of  which  the  ^f  t^o  pi^^Mk 

8aid(mar^a^^)  hereby  acknowledges,  and  therefrom  doth  release 

and  for  ever  dischaige  the  said  (fnortgagee)^  his  heirs,  executors, 

adimnistrators  and  assigns.  He,  the  said  (mortgagor),  doth  by 

these  presents  grant,  release  and  confirm  unto  the  said  (mortgagee) 

and  his  heirs,  first,  all  and  singular  the  messuages,  tenements, 

fields  or  closes  of  land,  hereditaments,  and  premises  specified  and 

Bet  forth  in  the  first  schedule,  hereunto  annexed;  secondly,  all 

and  singular  the  messuages,  farms,  lands,  tenements,  hereditaments 


(i)  See  practical  observations  as  to  mortgages  of  railway  shares,  ante,  p.  257. 
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No.  IL  and  premiees  specified  and  set  farih  in  the  teoofid  schedule  here* 
Mortgage  qf  m  unto  annexed ;  and  all  rights,  members^  privileges,  emoluments  and 

A'fimL  ^  appurtenances  to  the  said  several  messuages,  tenements,  heredita- 
Abtobiu,  fc  ments  and  premises  firstly  and  secondly  hereinbefore  mentioned 
belonging  or  appertaining.  Akd  all  the  estate,  right,  title,  and 
interest,  both  legal  and  equitable,  of  him  the  said  {mortgagor) 
therein.  Together  with  all  deeds,  evidences  and  writings  re- 
lating to  the  title  of  the  said  messuages,  tenements,  hereditaments 
and  premises,  in  the  custody  or  power  of  the  said  {mortgagor)^ 
or  which  he  can  obtain  without  suit. 

Fint  habeDdnm      iQ.  To  HAVE  AND  TO  HOLD  the  said  messuagcs,  tenements, 

to  mortgagM  ^  i       i_        j- 

in  fee  nmpie  in  fields,  or  closcB  of  land,  and  all  and  singular  other  the  heredita- 
^*™"""*"*'  ments  and  premises  firstly  hereinbefore  mentioned,  and  specified 
and  set  forth  in  the  first  schedule  hereunto  annexed,  widi  their 
appurtenances,  unto  and  to  the  rss  of  the  said  {mortgagee)^  his 
heirs  and  assigns  for  ever ;  ^UB jbct  neyerthelsss  to  the  proviso 
for  redemption,  and  the  powers,  provisoes,  declarations  and  agree- 
ments, hereinafter  limited  and  contained. 


Second 

habendomto 

mortgagee, 

snbjeot  to  pire- 

exleting 

life  estate,  and 

estates  in 

remainder 

expectant  on 

estates  taiL 


1 1.  And  to  have  and  to  hold  the  said  messuages,  fiums^ 
lands,  and  all  and  singular  other  the  hereditaments  and  premises 
secondly  hereinbefore  mentioned,  and  spedfied  and  set  forth  in  the 
second  schedule  hereunto  annexed,  with  their  at^nrtenanoes,  unto 
AND  TO  the  use  of  the  said  {mortgagee^  his  heirs  and  asogns  far 
ever,  subject  to  the  pre-existing  Ufe  estate  of  the  said  {iemmt 
Jar  life)f  and  to  such  estates,  rights,  titles,  interests  and  powers,  as 
are  limited  to  take  effect  after  the  determination  of  the  base  fee 
into  which  the  estate  tail  of  the  said  [mortgagor^  hath  been  so 
converted  as  aforesaid;  and  also  subject  to  the  proviso  for 
redemption,  and  to  the  powers,  provisoes,  declarations  and  agree* 
ments  hereinafter  limited  and  contained. 


Fnrther 
testatum  : 
mortgagor 
assigns  Ic 
hold  premises. 


12.  And  this  Indenture  also  wiTiTESfiBTH,  that  for  the 
considerations  aforesaid,  the  said  {mortgagor)  doth,  by  these  pre* 
sents  grant,  bargain,  sell  and  demise  unto  the  said  {mortgagee),  (c) 


Practical 
obserrations. 


(c)  As  to  the  advantage  of  a  demiBe  by  way  of  underlease  over  an  assign- 
ment  of  the  whole  term  as  a  mortgage  security,  ante,  p.  157,  note  (a). 
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ALL  THAT  the  said  pieoe  of  land  or  ground,  with  the  messuage  or      No.  ii. 
dwelling-house  erected  thereon^  and  all  and  singular  other  the  Mortgc^ofan 
leasehold  tenement  and  premises  specified  and  set  forth  in  the  ^"^^stm^f^ 
third  schedule   hereunto  annexed.      And  all   rights,  members,    Ahwhot^^n. 
and  appurtenances  to  the  said  leasehold  tenement  and  premises 
belonging  or  appertaining,  Tooethbb  with  the  said  hereinbefore 
recited  indenture  of  lease,  and  all  other  deeds,  evidences,  and 
writings  relating  to  the  title  of  the  said  demised  premises,  in  the 
possenon  or  power  of  the  said  (nwrtgagor)^  or  which  he  can  obtain 
without  suit 

13.  To  HAVB  Aim  TO  HOLD  the  said  piece  or  parcel  of  land.  Habendum  to 
messuage  or  dwelling-house,  and  all  and  singular  other*  the  pre-  ^e'^r^^e^ 
mises  specified    and  set  forth  in  the  third  schedule  hereunto  ,^'<°,^*<^P^  ^® 

.  ,       •  ,      laat  day. 

annexed,  with  the  appurtenances,  unto  the  said  {mortgagee^  his 
executors,  administrators  and  assigns,  from  thenceforth  for  all  the 
unexpired  residue  of  the  said  term  of  ninety-nine  years,  except 
the  last  day  thereof;  subject  to  the  proviso  for  redemption,  and 
the  powers,  provisoes,  declarations  and  agreements  hereinafter 
limited  and  contained. 

14.  And   it  is    HESEBT  DECLABED  and  AQBEED  by  and  be-  DedantioQ  of 

tween  the  said  parties  to  these  presents,  that  the  said  {mortgagee)^  "^ 
his  heirs,  executors,  administrators  and  assigns,  shall  stand  seised 
and  be  possessed  of  all  and  singular  the  said  freehold  and  leasehold 
messuages^  farms,  tenements^  fields  or  closes  of  land,  hereditaments 
and  premises,  specified  and  set  forth  in  the  said  first,  second,  and 
third  schedule  hereunto  annexed,  as  also  of  the  said  thirty  shares 
in  the  smd  Railway  Company,  so  transferred  as  aforesaid, 

upon  and  for  the  several  trusts,  ends,  intents  and  purposes  herein- 
after limited  and  declared. 

15.  Pbovided  always,  and  it  is  hereby  declared,  that  if  the  ProTiBofor 
said  {marigagor)y  his  heirs,  executors,  administrators  or  assigns,     ^  ^ 
shall  on    the        day  of  next,  pay  unto  the  said    (mcrr/- 

gogee\  his  executors^  administrators  or  assigns^  the  full  sum  of 
£  sterling,  together  with  interest  for  the  same  at  the  rate 

of  £  for  every  1002.  by  the  year,  without  deduction,  then 

the  said  (mortgagee^  his  heirs^  executors,  administrators  or  assigns. 
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No.  U.      will,  at  the  request  and  costs  of  the  sud  {m€rigagor\  hb  heirs, 
Mortgage  qfan  executors,  administrators  or  assigns,  re-convey,  surrender  and  yield 
SimpU       ^P>  ^^^  re-transfer  the  said  freehold  and  leasehold  messuages,  farms^ 
AhmjUaty  40.  tenements,  fields  or  closes  of  land,  hereditaments^  premises,  and  rail- 
way shares  hereby  granted,  released,  demised  and  tmnsferred  as 
aforesaid,  unto  and  to  and  for  the  sole  use  and  benefit  of  the  sud 
{mortgagor)^  his  heirs,  executors,  adminbtrators  and  assigns,  accord- 
ing to  the  nature  and  quality  of  the  said  premises  respectively,  free 
from  all  incumbrances  created  therein  by  the  said  {mortgagee),  his 
heirs,  executors,  administrators  or  assigns.     [Insert  power  of  $ak 
in  default^  as  in  last  precedent,  clause  9,  but  restricting  tlie  powers 
to  such  premises  only  as  are  comprised  in  the  first  schedule^  and  then 
add  tlie  following  proviso  and  powersr\ 

Power  of  Bale  16.  PROVIDED  ALSO,  and  it  is  hereby  further  declared  and 
fdority'in  ^  agreed,  that  if  the  proceeds  of  the  said  sale  or  sales,  after  defiray* 
which  the        \j^„  ^^  incidental  expenses  thereof,  shall  prove  insufficient  to  dis- 

propert  J  is  to  * 

be  Bold.  charge  the  said  principal  moneys  and  interest  hereby  secured, 

THEN,  and  in  such  case,  it  shall  be  lawful  for  the  said  {mortgagee)^ 
his  executors,  administrators  or  assigns,  to  make  sale  and  absolutely 
dispose  of  the  said  leasehold  messuage  or  dwelling-house,  and  all 
and  singular  other  the  premises  specified  and  set  forth  in  the  said 
third  schedule  hereunto  annexed,  or  of  the  said  railway  shares^  or 
both  or  either  of  them,  as  to  the  said  {mortgagee)^  his  executors, 
administrators  or  assigns,  may  seem  expedient,  and  with  the  same 
"  powers  as  are  hereinbefore  declared  respecting  the  first-menlioiied 
hereditaments  and  premises,  specified  and  set  forth  in  the  first 
schedule  hereunto  annexed,  and  after  deducting  the  expenses  inci- 
dental to  such  last  mentioned  sale  or  sales,  do  and  shall  apply  the 
purchase  moneys  in  payment  and  satisfaction  of  so  much  of  the 
said  principal  moneys  and  interest  hereby  secured  as  shall  then 
remain  undischarged,  and  shall  pay  over  the  surplus  moneys  (if 
any),  unto  the  said  {mortgagor)^  his  heirs,  executors,  administrators 
or  assigns ;  and  in  case  the  proceeds  of  such  last-mentioned  sale 
shall  prove  insufficient  to  discharge  the  whole  of  the  said  principal 
moneys  and  interest  and  costs,  then  the  said  {mortgagee\  his  ex*^ 
ecutors,  administrators  or  assigns,  may  exercise  the  same  powers 
of  sale  over  the  said  hereditaments  and  premises,  specified  and  set 
forth  in  the  said  second  schedule  hereunto  annexed,  and  apply  the 
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purdiase  maneys  arising  therefrom  in  such  and  the  same  manner      No.  m 
as  is  hereinbefore  expressed  and  contained  concerning  the  jufxt^  Mmigf^ofim 
chase  moneys  to  arise  from  the  sale  of  the  premises  comprised      aJ^  ^ 
in  the  first  and  third  schedules  as  hereinbefore  mentioned.     [In-  '^^•^^  f^ 
fSEarforecbsure  douse,  ut  ante,  Section  IL,  No*  L,  chiuse  9^  p.  37 ; 
▲HD  then  add  power  for  mortgagor  to  redeem  in  parcels,  as  m  last 
preeedeni,  ohiuse  15 ;  ALSO  covenant  from  mortgagor  for  payment 
of  principal  cmd  interest,  and  to  pay  the  interest  half-yearly,  ut  ante. 
Section  IL,  No.  I.^  ckuses  10  and  1 1,  pp.  37  and  38.] 

17..  And  also,  that  the  said  (mortgagor)  now  hath  in  himself  Cofonntfram 

IDOfftffSffOP  tint 

good  right  to  grant,  release,  demise,  and  transfer  the  sud  freehold  he haigood 

and  leasehold  messuages,  farms,  tenements,  fields  or  closes  of  land,  ^^^  ^  **^*^' 

hereditaments,  premises,  and  railway  shares  unto  and  to  the  use 

of  the  said  {mor^agee)^  his  heirs,  executors,  administrators  and 

aangns,  according  to  the  nature  and  quality  of  the  said  premises 

in  manner  aforesaid,  according  to  the  true  intent  and  meaning  of 

these  presents.     [Add  clause  by  which  mortgagor  covenants  to  pay 

the  rent,  and  perform  the  covenants  of  the  lease,  ut  ante.  Section  IIL, 

Na  L,  clause  11,  p.  162.] 

18.  And  also  that  the  said  freehold  and  leasehold  messuages,  For  quiet 
fiurms,  tenements,  fields  or  closes  of  land,  hereditaments,  premises,  c^^^iEram 
lod  railway  shares,  shall  or  may  from  time  to  time  and  at  all  "m^^ub^k^bo^ 
times  hereafter,  be  held  and  enjoyed  according  to  the  limitations. 

and  provisions  hereinbefore  declared  and  contained  of  and  con- 
cerning the  same,  without  let,  suit,  eviction,  ejection,  denial  or 
distorbanoe,  of  or  by  the  said  (mortgagor),  or  any  other  person  or 
persons  whomsoever,  and  that  free  from  all  incumbrances  whatso- 
ever, save  and  except  as  appears  by  these  presents.  [Add  covenant 
for  further  assurance,  as  in  last  precedent,  clause  18.] 

19.  And  also  that  the  said  (mortgagor^  or  his  issue,  when  To  peifeek  tide 
enabled  or  competent  so  to  do,  will,  at  the  request  of  the  saidpor^i^^f^ 
{wntgagee),  his  executors,  administrators  or  assigns,  but  at  theF^^yj?? 
costs  of  the  sud  {mortgagor),  his  heirs,  executors  or  administra- 

torsy  enter  into,  execute  and  perfect  all  such  acts,  deeds,  convey- 
ances and  assurances,  for  effectually  barring,  defeating,  and 
destroying,  all  estates,  rights,  titles,  interests  and  powers,  to  take 
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^P*       effeet  after  the  determination)  or  in  defeaasance  of  the  estate  tul  of 

MmiffogB  tfm  the  said  {mortgagor)^  and  for  perfecting^  assuring,  and  confirming 

Sm^       the  title  of  the  said  {martgagee\  his  heirs  and  assigns,  to  an  abso- 

^^^ojl^4^  late  and  indefeasible  estate  of  inheritance  in  fee-simple  of  and  in 

the  said  hereditaments  and  premises,  spedfied  and  set  forth  in  the 

said  second  schedule  hereunto  annexed,  with  their  appurtenancesi 

as  the  sud  {mortgagee)^  his  executors,  administrators  or  assigns,  of 

his  or  their  counsel  in  the  law,  shaU  require.     [Add  covenant^  vt- 

demnifying  mortgagee  against  calls  in  respect  of  railway  shares,  ut  ante, 

.   Section  YI.,  No.  IL,  clauses  6  and  7,  pp.  258,  259 ;  and  cavewnU 

Jram  mortgagee  that  mjortgagor  shaU  enjoy  until  default,  and  wA  to 

exercise  power  of  sale  without  notice^  ut  ante,  Section  IL,  No.  L, 

clauses  17  and  18,  pp.  39  and  40.] 

GoTvnant  Ij  20.  And  fubther,  (d)  that  the  said  (mortgagee),  his  heirs,  ez- 
tho  prodnotioii  ecutors,  administrators  and  assigns,  shall'  and  will  from  time  to 
d  title  deeds,  ^jme  and  at  all  times,  until  the  exercise  of  the  aforesaid  power  of 
sale  or  the  absolute  foreclosure  of  the  equity  of  redemption  of  the 
said  messuages,  tenements,  hereditaments  and  premises^  unless 
prevented  by  fire  or  other  inevitable  accident,  at  the  request  and 
costs  of  the  said  (mortgagor),  his  heirs,  executors,  administraton 
or  assigns,  or  of  any  purchaser  or  purchasers,  mortgagee  or  mort- 
gagees, with  whom  the  said  (mortgagor),  his  heirs,  executors,  admi- 
nistrators or  assigns,  may  have  entered  into  any  treaty,  contract,  or 
agreement  respecting  any  sale  or  mortgage,  or  transfer  of  mort- 
gage, of  the  said  mortgaged  premises  or  any  of  them,  produce  and 
show  forth  unto  the  said  (mortgagor),  his  heirs,  executors,  adminis- 
trators or  assigns^  or  to  such  purchaser  or  purchasers,  mortgagee 
or  mortgagees,  as  aforesaid,  or  to  his  or  their  attorney,  solicitor, 
agent  or  counsel,  all  and  every  the  title  deeds  and  writings,  speci- 
fied and  set  forth  in  the  fourth  schedule  hereunto  annexed,  in 
numifestation  of  the  title  of  the  said  (mortgagor),  his  heirs,  execu- 
tors administrators  or  assigns  to  the  s»d  mortgaged  premises; 
and  at  the  like  request  and  costs,  shall  and  will  furnish  the  said 
(mortgagor),  his  heirs,  executors,  administrators  or  assigns,  or  such 
purchaser  or  purchasers,  mortgagee  or  mortgagees,  with  true  and 


(cO   See  practical   observations  upon  the  above  covenant,   ante,  Vo].  !•« 
p.  342,  note  (6). 
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attested  or  other  copies,  extracts  or  abstracts^  and  permit  the  same       No.  IL 
to  be  examined  and  compared  with  the  originals.     Pboyided  al-  Mortgage  of  an 
WATS,  that  in  case  any  transfer  of  the  said  mortgaged  premises     ^'stn^ie  ^ 
shall  at  any  time  hereafter  be  made,  and  the  said  {mortgagee),  ids  ^^^««fe»  ^« 
heirs,  executors,    administrators  or  assigns,  shall  procure  such 
transferee,  or  other  the  person  or  persons  to  whom  the  said  title 
deeds  shall  be  delivered,  to  enter  into  a  covenant  with  the  said 
{mortgagory,  his  heirs,  executors,    administrators  or  assigns,  or 
with  such  purchaser  or  purchasers,  mortgagee  or  mortgagees,  his  or 
their  heirs^  executors,  administrators  or  assigns,  according  to  the 
nature  and  quality  of  the  premises,  to  the  same  effect  as  in  the 
covenant  hereinbefore  lastly  contained,  and  shall  cause  the  deed 
or  deeds  containing  such  covenant  to  be  delivered  unto  the  said 
(mortgagor),  his  heirs,  executors,  administrators  or  assigns,  or  to 
such  purchaser  or  purchasers,  mortgagee  or  mortgagees,  his,  or 
thmr  heirs,  executors,  administrators  or  assignfl,  then  the  said 
covenant  lastly  hereinbefore  contained  on  the  part  of  tiie  said 
(mortgagee),    his  heirs,   executors  and  administrators,  shall  firom 
tfaencefortli  cease  and  determine,  anything  hereinbefore  contained 
to  the  contrary  thereof  notwithstanding. 

Ih  witness,  &c 
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Sbction  VIII. 


MORTGAGES  BY  WAY  OF  FURTHER  CHARGE. 


No.  L — ^MOBTQAGB  BT  WAT  OF  FUBTHEB  GhABOB  UFOV  A  FbXEHO£D  £nAl& 
VaBIATIOV  WHBBB  TEm  OBIGOrAL  MOBTGAGB  WA0  07  CoFTBOlO  FbO- 
rBBTT,  OB  WHBBB  8UCH  MOBTGAGB  WA0  BT  BbMUB. 

No.  n. — Shobt  Fobk  op  Mobtgagb   bt  wat  op  PUBTHBB  GaABGB  TO  Bl 

IrPOBSBD  UPOH  THB  MOBIGAGB  DbKD. 
No.  m. — ^MOBXOAOB    BT    WAT     OF    FUBTHBE    ChABOB    TO    0BCUBB     KXIRIia 

Dbbtb,  and  a  fubtebb  Sum  advahcbd  to  thb  Mobtgagok  ob  ns 
EzBcunoir  of  teu  Dbed  op  fubibbb  Chabob,  Cofthou>  Ebtahs 

PUBCHA8BD    SUBSBQUBHTLT    TO     TBB     EzBCIITIOir    OF     THB    MOBTGAQI 
BBIHG  ADSBD  BT  WAT  OF  FUBSmBB  SBCUBtrT. 

No.  IV.-— FUBTHBB  ChABGB  WHBBB  MOBB  PBOPBBTr  IB  APDBD,  TBM 
ADDmOVAL    PbOFBBTT     BBIVa    COBYBTBD    BT    APFOIHTlOaiT    ABD    BB- 


No.  v.— FuBXHBB  Chabob  ufob  a  Mobtgagb  of  a  Lbasehold  DwzLuira- 
housb,  thb  housbhou)  fubhitubb  bbhtg  amgbbd  a0  ah  ahjoitiobab 
Sbcubitt. 
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No.  L 


MORTGAGE  BY  WAY  OF  FURTHER  CHARGE  UPON  A  FREEHOLD 
ESTATE.  VARIATION,  WHERE  THE  ORIGINAL  MORTGAGE 
WAS  OF  COPYHOLD  PROPERTY,  OR  WHERE  SUCH  MORT- 
GAGE WAS  BY  DEMISE.(a) 


i.  Pteties. 

2.  Redtal  of  ori|(iDal  mortgage. 

3.  That   principal  is  still  due,  but 

tiiat  all  interest  has  been  duly 


4.  Reoital  of  agreement  for  loan. 

5.  Testatam,    by   which   morteagor 

fiirtfaer  chaiges  mortgaged  pre- 
misea  with  the  further  M?ance. 

6.  Deebralion  that  the  power  of  sale 

shall  esctend  to  the  further  ad- 


7.  Co?enant  to  pay  principal  and  in- 
terest secured  by  further  charge. 


8.  Further  assurance. 


AddUUmai  Clmuet* 

A.  Recital  of  covenant  to  surrender 

copyholds  to  mortgagee's  use. 

B.  That  surrender  was  afterwards  duly 

made. 

C.  lliat  defikult  was  made  on  pay- 

ment, but  that  mortgagee  has 
not  been  admitted  tenant. 

D.  Reoital  of  mortgage  by  demise. 


1.  THIS  INDENTUBE,  made  the     day  of       A.D.,  185    .  Ptrtiis. 


(a)  A  mortgagee  should  be  satisfied  there  are  no  subsequent  incumbrances  on  Pnetiml 
the  ptuperty  before  he  makes  any  finther  advances ;  for  though  he  win  not  be  obMnratkos. 
pi^jndieed  ov  any  intermediate  incumbrance,  of  which  be  has  no  notice,  stUl, 
paities  may  be  fized  inth  what  is  considered  as  notice  in  the  ^  of  the  kw, 
without  any  actual  knowledge  whatever  of  the  transaction ;  as  m  the  case  of 
notice  to  the  a|pent,  which  in  law  is  considered  as  notice  to  the  principal.  This 
WDcj  may  anse  from  circumstances  the  parties  themselves  are  not  aware  of ; 
tans,  where  one  attorney  is  employed  for  both  parties,  it  will  constitute  him  an 
agent  for  both ;  so  that  if  the  same  attorney  acts  as  well  for  mortgagor  as  for 
mortgagee,  in  effscting  a  mortgage  by  way  of  further  charge,  and  the  attorn^ 
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Bedtdof 

original 

iQOrtgage. 


No.  L      Between  {mortgagor^  of,  &c*j  of  the  one  part,  and  {martgtigti)^ 
Mortgage  hg  of,  &a,  of  the  Other  part. 

Vfogqf 

_r'^     2.  Whereas  bj  indenture  of  grant  and  release  bearing  dite 
the  day  of  ,  in  the  year  1847,  and  made  between  die 

said  (mortgagor)  of  the  one  part,  and  the  sdd  {mortgagee)  of  the 
other  part,  it  is  witnessed  that  in  consideration  of  1,500^  paid 
hj  the  said  {mortgagee)  to  the  said  {mortgagor)^  the  said  (mortgagor) 
did  thereby  grant,  release  and  confirm  unto  the  said  (mortgagee) 
and  his  heirs,  all,  &c.  [Hebe  describe  parcels],  to  hold  tbe 
same  with  the  appurtenances  unto  and  to  the  use  of  the  odd 
{mortgagee),  his  heirs  and  assigns  for  ever;  SUBJECT  N£T£RTH£- 
LESS  to  a  proviso  for  redemption  and  reconveyance,  on  payment 
by  the  said  (mortgagor),  his  heirs,  execjutorsi,  adminiatraton  or 
assigns,  unto  the  said  (mortgagee),  his  ezecutdrs,  administratoTB  or 
assigns,  of  the  sum  of  l,SOOL  and  interest,  at  the  rate  of  5L  for 
every  100^  by  the  year,  at  the  time  and  in  manner  therein  men- 
tioned ;  and  also  subject  to  the  power  of  sale,  and  tbe  poweifl^ 
provisoes,  declarations  and  agreements  in  the  now  reciting  inden- 
ture of  mortgage  expressed,  declared  and  contained,  (b) 


should  have  notice  of  any  mesne  inoambnnoe  on  the  propertj,  the  mesne  in- 
cambrance  would  be  preifeRed  to  tbe  further  charge :  {Montagne  v.  Ratclife, 
2  Fonbl.  Eq.  434,  n. p.;  Digby  v.  Craggs,  Ambl.  612 ;  S.  C.  2  Eden,  200;  see 
also  Merry  y.  Ahney,  Cha.  Cas.  38 ;  Botkerton  v.  Hatt,  2  Vem.  674 ;  Jemtmg  t. 
Moore,  ib.  609  ;  Sheldon  v.  Drummondf  Ambl.  624 ;  Coote  v.  Mammtm,  {  Brk 
P.  C.  596 ;  Le  Neve  v.  Le  Neve,  3  Atk.  646  ;  Maddoa  y.  Maddoas,  1  Ves.  sea. 
61 ;  Ashlie  v.  BaiUie,  2  ib.  386 ;  Tututall  v.  Draper,  3  Sim.  301 ;  2  Hughes 
Pract  Mort.  3.) 


Bedtalof 
coventot  to 
Bumndsr 
copyholds  to 
mortgagee's 
use. 


(b)  If  the  premises  are  copyhold,  substitute  for  the  above  clause : 

A.  Whereas  hj  indenture,  dated  the  daj  of  , 

made  between  the  said  {mortgagor)  of  the  one  part,  and  the  said 
{mortgagee)  of  the  other  part,  in  consideration  of  1,5002L  sterling, 
then  advanced  by  the  said  (mortgagee)  to  the  said  (mortgagor),  the 
said  (mortgagor)  covenanted  that  he  or  his  heirs  would  at  the  next 
general  or  other  court  to  be  holden  in  and  for  the  manor  of  A*  in 
the  county  of  B.,  surrender  or  otherwise  effectually  convey  and 
assure  all  [Describe  copyhold  pctrcels]  To  the  intent  that  the 
said  (mortgagee),  his  heirs  or  assigns  might  be  admitted  tenant  of 
the  same  copyhold  or  customary  hereditaments  and  premises  on 
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3.  And  whereas  the  sfud  Bum  of  1^500/.  is  still  due  and  owing       Ko.  l 
to  the  said  (mortgagee)  upon  his  said  hereinbefore  recited  security^  Moj*ga§0  2y 
bnt  all  interest  for  the  same  has  been  duly  paid  up  to  the  ^J  fitrAi^^arge. 
of  the  date  thereof,  as  the  said  parties  hereto  do  hereby  testify  and  _  ^  "T".   , 

Tbat  linMipsl 

declare.  is  fciii  dos,  but 

that  all  intflnak 
__^.^_^__^___^^____«___^_________«_^______________^____  has  beoa  duly  • 

paid. 

the  court  rolls  of  the  said  manor;  to  hold  to  him  the  said  {mort- 
gagee)y  his  heirs  and  assigns  for  ever,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  said  manor ;  subject  to  the  rents, 
duties,  suits,  and  services  therefore  due  and  of  right  accustomed ; 
AKD  SUBJECT  ALSO  to  a  proviso  for  redemption  on  payment  by 
the  8ud  {mortgcLgor)y  his  heirs,  executors,  administrators  or  assigns^ 
unto  the  said  {mortgagee)y  his  executors,  administrators  or  assigns, 
of  the  said  sum  of  1,500J1  and  interest,  at  the  rate  of  52^  for  every 
lOOI  by  the  year,  on  the  day  of  then  next. 

B.  And  whebeas  the  &BXA,\mortgagor)y  shortly  after  the  ezecu-  That  fnmnder 
tion  of  the  said  hereinbefore  recited  indenture,  in  pursuance  of  his  doiy  made. 
covenant  in  that  behalf  therein  contained,  duly  surrendered  the 

said  copyhold  or  customary  hereditaments  and  premises  to  the  use 
of  the  said  (mortgagee)^  his  heirs  and  assigns  conditionally  for 
fiecnring  the  repayment  of  the  said  sum  of  1,500^  and  interest  at 
the  time  aforesaid. 

C.  Akd  whereas  default  was  made  by  the  siud  (mortgagor).  That  defindt 

•  /i««i  t*  »*•  %        •        was  iDad6  in 

m  payment  of  the  said  sum  of  1,5002.  and  mterest  at  the  time  pajment,  bat 
appointed  for  payment  thereof  in  the  said  proviso  for  redemption ;  ^^^^^^ 
but  nevertheless  the  said  (mortgagee)  was  not  thereupon,  nor  hath  admitted  tenaDt. 
he  been  dnce  admitted  tenant  to  the  said  copyhold  or  customaty 
hereditaments  or  premises  so  surrendered  as  aforesaid.* 

If  kaaeholda,  substitute — 

D.  Whebeas  by  indenture  dated  the  day  of  ,  B«»tai  of 
between  ihe  said  (mortgagor)  of  the  one  part,  and  the  said  (mart-  demise. 
gagee)  of  the  other  part,  the  said  (mortgagor)  demised  ALL,  &c. 


*  It  is  not  the  usoal  practice  for  the  mortgagee  to  be  admitted  tenant  on  a 
noitgage  of  oopjbolds^  which  is  usually  deferred  in  order  to  save  expenses : 
(•ee  observations  upon  this  subject,  anfe,  p.  202,  note  (a).) 


^   I 
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No-  !•  4.  And  whereas  the  said  {nunigagtfr)  has  reqaested  the  oud 

^ofigtig^lg  {mortgagee)  to  advaDce  him  the  fbrther  sum  of  3002.  on  the 
/mi^oLrse.  B^<^^ty  ^^  ^^  8aid(c)  hereditaments  and  premises,  which  the  said 
EeduTrf        {mortgagee)  has  agreed  to  do. 

agreemsnt  for 

^  5.  Now  THIS  Indbntubb  WITNESSETH,  that  in  pursuance  of 

which  mort-  the  Said  hereinbefore  recited  agreement,  and  in  consideration  of 
d^nsM  mort-  ^^^  ^^  ^^^^^  ^^  1,5002.  SO  duc  and  owing  from  the  said  {mortgagor) 
wiSfturStf**  ^  *^®  ^^  {mortgagee)  as  aforesaid,  and  also  in  consideration  of 
•dTwice.  the  further  sum  of  300i  sterling,  paid  hj  the  said  {mortgagee)  to 

the  said  {mortgagor)  on  the  execution  hereof,  the  receipt  and  pay- 
ment of  which  two  several  sums  of  1,5002.  and  300^,  making 
together  the  sum  of  l,800i,  the  said  {mortgagor)  hereby  acknow- 
ledges and  therefrom  doth  release,  exonerate  and  for  ever  diachaige 
the  said  {martgagee}^  his  heirs,  executors,  administrators  and 
assigns,  He  the  sud  {mortgagor)  doth  hj  these  presents  for 
himself,  his  heirs,  executors  and  administrators,  covenant,  promise, 
declare  and  agree  with  and  to  the  said  {mortgagee)^  his  hein^ 
executors,  administrators  and  assigns,  that  the  6aid(c)  hereditaments 
and  premises  so  as  aforesaid  [granted,  released]  {d)  and  assured  unto 


[Describe  pareek'],  with  the  appurtenjmces,  unto  the  said  {mart- 
gagee),  his  executors,  administrators,  and  assigns,  from  thenceforth, 
for  the  term  of  1000  years,  without  impeachment  of  waste,  subject 
to  a  proviso  for  making  void  the  said  term  on  payment  by  the  said 
{mortgagor),  his  heirs,  executoi^  administrators  or  assigns,  unto 
the  said  {mortgagee),  his  executors,  administrators  or  assigns*  of  the 
sum  of  1,5002.  and  interest,  at  the  rate  of  52.  for  every  lOOJl  by 
the  year,  at  the  time  and  in  manner  therein  mentioned  and  since 
past;  and  also  subject  to  the  power  of  sale,  and  the  powerSf 
provisoes,  declarations  and  agreements  in  the  now  reciting  inden- 
ture limited  and  contained. 


(c)  If  the  premises  are  of  copyhold  or  customary  tenmre,  insert 
••copyhold  or  customary.'' 

(40  If  the  mortgage  was  by  demise,  substitute  for  words  within  brackets— 
*'  demised." 
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and  to  the  use  of  the  said  {mortgagee)^  his  [heirs]  (f)  and  assigns,*       No.  I. 

in  and  hj  the  said  hereinbefore  recited  indenture  of  mor.tgage^  and   Mortgage  fty 

every  part  of  the  same,  with  their  appurtenances,   shall  fromy-,„^^^yj^^^ 

henceforth  be  a  security  for,  and  be  charged  and  chargeable  with, 

as  well  the  said  sum  of  1,500/.  so  as  aforesaid  advanced  by  the 

said  {mortgagee)  to  the  said  {mortgagor)^  as  also  the  said  sum  of 

3002L  now  advanced  by  the  said  {mortgagee)  to  the  said  {mortgagor), 

with  interest  for  the  same  sums  respectively  at  the  rate  of  5/.  for 

every  100^  by  the  year;  and  that  the  said(^)  hereditaments  and 

premises  so  as  aforesaid  comprised  in  the  said  hereinbefore  recited 

mortgage  security,  or  any  part  of  the  same,  shall  not  be  redeemed 

nor  redeemable  either  at  law  or  in  equity,  until  both  the  said  sums 

of  1,500JL  and  300/.,  making  together  the  said  sum  of  1,800/.,  and 

interest  for  the  same  respectively  at  the  rate  aforesaid,  shall  be 

fully  pud  off,  satisfied  and  discharged. 

• 

6.  And  also  that  the  power  of  sale  contained  in  the  said  Dedantion  that, 
hereinbefore  recited  indenture  of  mortgage  shall  extend  to  and  shall  extend  to 
comprise  as  well  the  said  sum  of  300/.  now  advanced,  as  the  said  ^^imo&  ^ 
sum  of  l,500/»  thereby  secured,  and  all  interest  to  accrue  in  re- 
spect of  the  same  respectively,  in  the  same  manner  as  if  the  said 

sum  of  300/L  now  lent  and  advanced  had,  together  with  the  said 
sum  of  1,500/.,  been  originally  included  in  the  said  hereinbefore 
recited  mortgage  security. 

7.  And  the  said  {mortgagor)  doth  hereby  for  himself,  his  heirs,  CoveoaDttopay 
executors  and  administrators,  further  covenant,  promise  and  agree  sodfliterest 
with  the  said  {mortgagee),  his  executors,  administrators  and  assigns,  ^JJjJ^  *hme. 
that  he  the  said  {mortgagor)  will,  on  the        day  of  now  next 

ensuing,  pay  unto  the  said  {mortgagee),  his  executors,  adminis- 
trators or  assigns,  the  sum  of  300/1  so  charged  on  the  said  heredita- 
ments and  premises  as  aforesaid,  together  with  interest  for  the 


(/)  If  the  moiigage  wu  by  demise,  sabstitute- 
^  ezecators,  administrators.'' 

is)  U  die  pvemiaes  are  oopybold,  insert^- 
'* copyhold  or  customary." 

VOL.  IL  T 
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NoJ.       game  at  the  rate  of  61  for  every  lOOi  by  the  year,  witboot 

Morigage  6y    deduction. 
way  of 
finriktr  Charge. 

For  furthep  8.  And  mobeoteb  that  the  Sfud  {mortgagor)  and  all  persons  right- 

aBsonnce.  f^Uy  claiming  any  estate  or  interest  in  the  said  (A)  hereditaments 
and  premises^  shall  and  will  from  time  to  time  and  at  all  times,  at 
the  request  of  the  said  {mortgagee),  his  executors,  administraton 
or  assigns,  but  at  the  costs  of  the  said  {mortgagor),  his  [heirs],  (t) 
executors,  administrators  or  assigns,  enter  into,  execute  and  perfect 
all  such  further  assurances  for  the  more  perfectly  or  satisfactorQj 
assuring  and  confirming  the  said  {K)  hereditaments  and  premises, 
so  and  in  such  manner  as  that  the  same  may  be  effectually  charged 
with  the  payment  of  the  said  sum  of  300Z.  and  interest,  in  addition 
to  the  said  sum  of  1,500/  already  secured  thereon,  according  to  the 
true  intent  and  meaning  of  these  presents,  as  the  said  {mortgagee), 
his  executors,  administrators  or  assigns,  or  his  or  their  counsel  in 
the  law,  shall  require. 

In  witness,  &c 


(A)  If  the  premises  an  copyhold,  insert-^ 
"  copyhold  or  customary.*' 

(0  If  the  mortgage  is  for  a  term  of  years  only,  omit — 
^' heirs." 
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No.   11. 


SHORT  FORM  OF  FURTHER  CHARGE  TO  BE  INDORSED  UPON 
MORTGAGE  DEED  FOR  SECURING  AN  ARREAR  OF  INTE- 
REST, (a) 


1.  Parties. 

2.  Recital    that  principal   money  is 

still  dae,  as  also  an  arrear  of 
iniereety  and  also  of  agreement 
for  further  charge. 


3.  Testatum,  by  which  mortgagor 
further  charges  mortgaged  pre- 
mises with  further  advance. 


1.  THIS  INDENTURE,  made  the        day  of        A.D.  18    ,  Parties. 
Between  {mortgagor)^  of,  &c.,  of  the  one  par^  and  {mortgagee^ 

of,  &C.,  of  the  other  part. 

2.  Whebeas  the  principal  sum  of  1,50021  secured  by  the  within-  Recital  that 
imtten  indenture,  is  still  owing  from  the  said  {mortgagor^  to  the  is  stui  due,  and 
said  {mortgagee),  and  also  an  arrear  of  interest  amounting  to  the  SfUiterwirMd 
sum  of  300/.,  as  the  said  (mortgagor)  doth  hereby  testify  and*^*^!»«F«*; 

'  ^         ^  f .        ,  ^  ^  mentforftirther 

acknowledge,  the  repayment  of  which  said  last-mentioned  sum  it  ohai^e. 
hath  been  agreed  between  the  said  {mortgagor)  and  (mortgagee) 
shall  be  secured  by  way  of  further  charge  upon  the  hereditaments 


(a)  Although  as  a  funeral  rule  interest  cannot  he  made  payable  upon  interest,  Although  in- 
even  where  there  is  an  express  agreement  to  that  efPect  (Wa^.  Con*  edit.  Merri-  terest  caDnot  be 
field,  261;  ThornhXB,  ▼.  Enans,  2  Atk.  330),  still  there  is  nothing  to  prevent  reserved  npon 
psities,  on  an  acooant  stated  between  them,  from  making  interest  then  due  to  iotarest^yetsuch 
evnr  interest  from  the  time  of    the  settlement   (Bonham  v.  Riley ^  2  Bro.  ^  '^  aotQ^y 
C.C.  2);  for  when  such  interest  has  accrued  due  it  becomes  a  debt,  and  as       ^L  •  to 
•Doh  may  be  made  the  subject  of  a  mortgage  security,  and  cany  any  rate  of  legal  ^^rin^nS  Imd 
intoest  the  parties  may  agree  npon :   (Broiwi  v.  Barkkam^  1  P.  Wms.  652 ;  ^.  ^  c--- 
KObi  r.  Beiiew,  4  Bro.  P.  C.  495  j  Bicknum  v.  Crow,  2  Ves.  471.)  intiwt 

T  2 
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No.  II.      and    premises    comprised    in    the   within-written    indenture  of 
Short  Farm  of  mortgage. 

Jurihtr  Charge 
io  be  ittdoraed 

upon  Mortgage        3.   NoW   THIS  INDENTURE  WITNESSETH,  that  in   pursuanee  of  i 
Deed  for  .  .  ^ 

tecwing  an    the  Said  recited  agreement,  and  in  consideration  of  the  premises, 

Jni^Bu!      ^^^  ^^^  {mortgagor)  DOTH  by  these  presents  covenant  and  declare 

_,     T      ,       with  and  to  the  said  {mortgagee^  his   ezecutors,   administrators 

which  mort-      and  assigns,  that  all  and  singular  the  hereditaments  and  premifles 

charges  mort-    Comprised  in  the  within-written  indenture,  with  their  apporte- 

w*thfaith«r"'  ^ai^ces,  shall  firom  henceforth  be  charged  with  and  be  a  security 

adTanee.  mif  ^  f\^Q  ^^^  {mortgagee)^  his  executors,  administrators  and  asagni^ 

not  only  for  the  repayment  of  the  said  principal  sum  of  1,5001 

thereby  secured,  and  interest  as  therein  expressed,  but  also  for  the 

said  sum  of  3002.  now  due  to  the  said  (mortgagee)  as  aforesaid,  aod 

interest  thereon  at  the  rate  of  5/.  for  every  lOOt  by  the  year,  to 

be  computed  from  the  day  of  the  date  of  these  presents;  And  that, 

the  same  hereditaments  and  premises,  or  any  part  thereof,  shall  not 

be  redeemed  or  redeemable,  either  at  law  or  in  equity,  until  M 

payment  to  the  said  {mortgagee)^  his  executors,  administrators,  or 

assigns,  as  well   of   the  said  sum  of  3002.  and  interest  hereby 

secured,  as  also  of  the  said  sum  of  1,5002,  so  secured  thereon  as 

aforesaid.     [Here  insert  declaration  that  powers  of  sale  in  original 

mortgage  shaU  extend  also  to  further  charge  ;  and  also  covenant  fif 

payment  of  principal  and  interest  secured  by  way  of  further  charge; 

and  for  further  assurfaice,  as  in  last  precedent,  clauses  6,  7,  8, 

pp.  323.  324.] 

In  witness,  Ac. 
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NallL 


M0BTQ4GE  BY  WAY  OF  FURTHER  CHARGE  TO  SECURE  EXIST- 
ING  DEBTS  AND  A  FURTHER  SUM  ADVANCED  TO  THE 
MORTGAGOR  ON  THE  EXECUTION  OF  THE  DEED  OF  FUR- 
THER  CHARGE ;  COPYHOLD  ESTATES  PURCHASED  SUBSE-^ 
QUENTLY  TO  THE  EXECUTION  OF  THE  MORTGAGE  BEING 
ADDED  BY  WAY  OF  FURTHER  SECURITY,  (a) 


1.  Ptoties. 

2.  Recital  of  siufender  or  copyholds 

to  mortgagor's  use. 

3.  That   principal   is  still  due»   to- 

gether with  an  airear  of  inte- 
rest. 

4.  Also  that  money  has  heen  from 

time  to  time  advanced  to  mort- 


gagor,  who  requires  a  stil  Ifiirther 
advance. 

5.  Testatum)    by    which    mortgagor 

further     charges    the    freehold 
property. 

6.  Covenant  to  surrender  copyholds 

to  mortgagee's  use. 

7.  Ptoviso  for  redemption. 


1.  THIS  INDENTUBE,  made  the      day  of         A.D.  18    ,  Parties 
Between  {mortgagor)  of,  &a,  of  the  one  part,  and  {mortgagee) 
of,  &c,  of  the  other  part.    Whereas  [Here  becite  original 
mortgage,  ut  ante,  Ko.  L,  clause  2,  p.  320.1 


2.  And  whereas  at  a  Court  Baron  for  the  manor  of  B.,  in  the  Redtti  of 

sorraDdor  of 


(a)  Although  as  a  general  rule  a  mortgagee  who  makes  a  further  advance,  pnustical 
sfter  a  notice  of  a  puisne  incumhrance  is  postponed  until  that  incumbrance  is  obaerraUoos. 
■itiafied^  still  this  rule  only  holds  where  the  original  mortgage  is  for  a  fixed  and 
rtsted  sum ;  for  where  a  mortgage  is  made  to  secure  future  advances,  a  subae- 
9Knt  loan  in  pursuance  of  those  terms  would  have  a  priority  over  a  second 
XDcitgage,  notwithstanding  the  first  mortgagee  had  express  notice  of  the  puisne 
mortgage  at  the  time  he  made  his  farther  advance :  {Gordon  v.  Graham,  2 
Vifl.  Abr.  52 ;  Verwm  v.  BetMl,  2  Eden,  110;  Coote  Mort.  513.) 


328 


COHCISB  PRSCBDEHTS  IK 


Ko.nL 

Mm-tgage  hy 

wsyof 

Jurther  Charge 

to  secure 
exiting  Debtty 
anda  Juriher 
Swnadvameed 
to  ihe  Mort- 
gagor on  the 
execution  qf  the 
Mortgage,^ 

copyholds  to 
mortgagor's  Die. 

That  principal, 
together  with 
aD  arrear  of 
interest  is  still 
doe. 

Also  that  money 
has  been  from 
time  to  time 
advanced  to 
mortgagor,  who 
still  requires  a 
fhrtheradTanoe. 


county  of  C,  on  tKe  day  of  the  said  {mortgagor)  wi 

admitted  tenant  of  the  copyhold  hereditaments  and  premises  here- 
inafter described.  To  Hold  the  same  with  the  appurtenances 
unto  the  said  (mortgagor),  his  heirs  and  assigns  for  ever,  at  tke 
will  of  the  lord,  according  to  the  custom  of  the  said  manor,  subject 
to  the  rents,  heriots,  suits  and  services  therefore  due  and  of  right 
accustomed. 

3.  Ani>  whebeab  the  said  principal  sum  of  1,500^,  together 
with  the  sum  of  75Z.  for  an  arrear  of  interest,  is  now  due  to  the 
said  {mortgagee),  upon  his  said  hereinbefore  recited  mortgage 
security. 

4.  And  whereas  the  said  {mortgagor)  is  further  indebted  to 
the  said  {mortgagee)  in  the  sum  of  225  2^  for  money  lent  and 
advanced  by  the  said  {mortgagee)  to  the  said  {mortgagor),  at  various 
times.  And  whereas  the  said  {mortgagor)  hath  also  requested 
the  said  {mortgagee)  to  lend  him  the  further  sum  of  2002.,  which 
the  said  {mortgagee)  has  agreed  to  do  on  having  the  whole  of  the 
moneys  so  due  to  him  as  aforesaid,  as  also  the  said  sum  of  2001 
intended  to  be  now  advanced,  secured  by  way  of  further  charge  on 
the  freehold  hereditaments  and  premises,  and  by  a  mortgage  of  the 
said  copyhold  hereditaments  and  premises  in  manner  hereinafter 
appearing. 


Tcctatom,  hj 
whieh  mort- 
gagor farther 
ohaiges  the 
freehold  pro- 
pwly. 


5.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of 
the  said  agreement,  and  in  consideration  of  the  said  sum  of  1,500L 
so  due  and  owing  from  the  said  {mortgagor)  to  the  said  {mortgagee) 
as  aforesaid,  as  also  in  consideration  of  the  said  sum  q{  75k  so 
now  due  for  interest  as  aforesaid ;  also  in  consideralion  of  the  said 
sum  of  2252.  so  due  and  owing  from  the  said  {mortgagor)  to  the 
said  {mortgagee),  for  moneys  so  lent  and  advanced  as  aforesaid }  and 
also  in  consideration  of  the  sum  of  2002.  sterling  paid  by  the  said 
{mortgagee)  to  the  said  {mortgagor)  on  the  execution  hereof,  the 
receipt  of  which  said  last-mentioned  sum  of  200^,  and  that  the 
said  several  sums  of  752.  and  22521,  as  well  as  the  said  sum  of 
1,5002.  are  still  due  and  owing  from  the  sud  {mortgagor)  to  the 
sdd  {mortgagee),  the  said  {mortgagor)  doth  hereby  acknowledge 
and   therefrom  doth  acquit, .  release,  exonerate,  and  for  ever 
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diachaige  the  said  {mortgagee^  hia  heirs,  exeoutorsy  adnunistrators      No.  lU. 
and  assignfl,  Hfi  the  mA  {mortgagor)  IX)TH  by  these  presents,  for   Mortgage  hg 
himself,  his  heirs,  executors  and  administrators,  covenant,  promise  fitraerchatye 
and  agree  with  and  to  the  said  {mortgagee),  his  heirs,  executors,  ^Jj^^f]^^ 
administrators  and  assigns,  that  the  said  freehold  hereditaments  and  cmdafunker 

.  ^     >   Sum  (uioQinotd 

preiaises  ao  as  aforesaid  granted,  released  and  assured  unto  and  to  totUMongagor 
the  use  of  the  {mortgagee)^  in  and  by  the  said  hereinbefore  recited  ^5jec2aro/<A« 
indenture  of  the  day  of  ,  and  every  part  of  the  same,  Mor^foge^  ^ 

with  the  appurtenances,  shall  from  henceforth  be  a  security  for, 
ttod  be  charged  and  chargeable  with,  as  well  the  said  sum  of 
lySOOL  so  as  aforesaid  advanced  by  the  said  {mortgagee)  to  the  said 
(mortgagor),  as  of  the  said  several  sums  of  752.,  225L,  and  200/., 
making  altogether  the  sum  of  500/.,  due  and  owing  from,  or  now 
advanced  to^  the  said  {mortgagor)  by  the  said  {mortgagee)  with 
interest  for  the  same  sums  respectively,  at  the  rate  of  5/.  for  every 
IQOL  by  the  year ;  and  that  the  said  freehold  hereditaments  and 
premises,  or  any  part  of  the  same,  shall  not  be  redeemed  or 
redeemable  either  at  law  or  in  equity,  until  both  the  said  sums  of 
1,5002.  and  500/.,  making  together  the  sum  of  2,000/.  and  interest 
for  the  same  respectively,  at  the  rate  aforesaid,  shall  be  fully 
satisfied  and  discharged* 

6.  AkD  this  InDENTXJEB  FUBTHEB  WITNESSETH,  that  for  the  Covenant  to 
• «         •  •  .  1      surrender 

considerations  aforesaid,  and  for  the  more  efiectually  secunng  the  oopyhoids  to 
repayment  of  the  said  several  sums  of  1,500/.,  75L,  225/.,  and  ^^"^  ' 
200il,  making  together  the  sum  of  2,000/.  and  interest,  he  the 
said  {mortgagor)  doth  hereby  for  himself,  his  heirs,  executors  and 
administrators,  covenant  [Continue  covenant  from  mortgagor 
to  surrender  copyholds  to  mortgagee's  use,  and  in  the  meantime  to 
stand  possessed  thereof  in  trust  for  mortgagee,  ut  ante.  Section  lY., 
Ko.  IIL,  clauses  3,  4  and  5,  pp.  202  to  204.] 

7.  Pbovided  always,  that  if  the  said  (mortgagor),  his  heirs,  ProTiao  for 
executors,    administrators  or  assigns,  shall  on  the  day  of 

next,    pay  unto    the    said    (mortgagee),    his    executors, 
administrators  or  assigns,  the  full  sum  of  2,000/.  sterling,  to- 
gether with  interest  for  the  same,  at  the  rate  of  5L  for  every 
lOOL  by  the  year,  without  deduction,  then  the  said  (mortgagee), 
*  his  heirs  or  assigns,  will,  at  the  request  and  costs  of  the  said 
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No.  III.      (mortgagor)^  his  heirs  or  assigns,  reconvey  and  reassure  all  and 

Mortgage  bg   singular  the  Said  freehold  and  copyhold  or  customary  heredita- 

Atr^Ckarge  ^^^^  ^^^  premises,    including  as  well  those    mentioned    and 

'?.  '^'^^T    comprised  in  the  said  firstly  hereinbefore  recited  indenture,  as  also 

andajurtker  the  Said  copytold  or  customary  hereditaments  and  premises  hereby 

^"S^^S^  (ioTenanted  to  be  sarrendered,  with  their  respective  apportenancea. 

txee^ov^ike^^^^  the  Said  {mortgagor),  his  appointees,  heirs  or  assigns,  free 

Mortgage,  fc,  from  all  incumbrances  created  therein  by  the  said  {mo%tgagee)^  his 

executors,  administrators  and  assigns.     [Add  covenant  from,  mart' 

gagor  to  pay  the  whole  of  the  sums  secured  m  one  entire  swn  ^ 

2,0002.  and  interest,  as  in  clause  7,  aniey  Na  L,  p.  323.J 

Ik  witness,  &c. 
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No.    IV. 


rURTHKR  CHARGE  WHBRE  MORE  PROPERTY  IS  ADDED; 
THE  ADDITIONAL  PROPERTY  BEING  CONVEYED  BY  APPOINT- 
MENT AND  RELEASE;  A  NEW  PROVISO  FOR  REDEMPTION 
AND  FRESH  POWERS  OF  SALE  BEING  GIVEN.  VARIATION 
WHERE  A  POWER  IS  TO  BE  SUPERADDED  TO  REDEEM  IN 
PARCELS. 


1.  Parties. 

2.  Of  oonveyance  to  mortgagor  of 

additioDal  property. 

3.  Of  agTeement  for  farther  charge. 

4.  Mor^agor  charges  mortgaged  pre- 

mises with  farther  advanoe. 


5.  Proviso  for  redemption. 

6.  Declaration  that  power  of  sale  shall 

extend  to  further  advance. 

Superadded  CUuue, 
A.  Power  to  redeem  in  parcels. 


1.  THIS  INDENTURE,  made  the       day  of       A.D.  185  ,  P«rti«. 
Between  {nwrtgagar),  of,  &c.,  of  the  one  part,  and  {mortgagee)^ 

of,  &C.,  of  the  other  part.     [Insert   recital  of  mortgage,  ut  ante, 
No.  L,  clause  2,  pp.  320.] 

2.  And  whereas,  by  indenture  dated  on  or  about  the        day  Of  oonTejrincs 
of       in  the  year        ,  and  made  between  (vendor).  Esquire,  ofrfSSw^ 
the  first  part,  the  said  (mortgagor)  of  the  second  part,  and  (mort-^  pwpwtj. 
gagor's  dower  trustee),  of  the  third  part,  the  hereditaments  and 
premises  hereinafter  described,  and  which  are  intended   to  be 

hereby  appointed,  (a)  were  conveyed  and  assured,  and  now  stand 
Hmited  to  such  uses  as  the  said  (mortgagor)  shall  by  deed  appoint, 


(«)  If  the  premises  are  also  to  be  conveyed  by  grant  and  release,  add  bere- 
"*  and  also  granted  and  released." 
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No.  IV.      and  in  default  thereof,  to  the  use  of  the  md  {mortgagor)  for  life, 

Further  Charge  Without  impeachment  of  waste,  with  a  limitation  to  the  use  of 

^  is  added^  ^^^  ^^  {dowcr  tru8tee\  his  executors  and  administrators,  during 

a^d^'^mIL  *^®  ^^^  ^^  *"^^  ^^  iTvi%t  for  the  said  {mortgagor)  and  his  assigns; 

comteyedby    with  the  ultimate  limitation  to  the  USE  of  the  said  {mortgagor), 

^.        his  heirs  and  assigns  for  ever. 

That  principal  3.  And  WHEREAS  the  Said  principal  sum  of  1,0002.  still  remains 
that  all  interest  du6  to  the  Said  {mortgagee)^  upon  his  said  hereinbefore  recited 
^^^j^]|^^       mortgage  security,  but  all  interest  for  the  same  has  been  duly  paid 

up  to  the  day  of  the  date  hereof,  as  the  said  {mortgagee)  doth 

hereby  acknowledge. 

Of  agreement  4.  And  WHEREAS  the  said  {mortgagee),  upon  the  application 
charge.  t^id  at  the  request  of  the  said  {mortgagor),  hath  agreed  to  advance 

the  said  {mortgagor)  the  further  sum  of  50021,  upon  having  the  re- 
payment thereof,  and  interest,  secured  to  him  by  a  further  charge 
of  the  said  mortgaged  hereditaments  and  prembes*  and  by  a  con- 
veyance of  the  hereditaments  and  premises  comprised  in  the  said 
hereinbefore  recited  indenture  of  release  of  the  day  of  , 
in  manner  hereinafter  appearing. 

TesUtmn :  5.   NoW   THIS  INDENTURE  WITNESSETH,  that .  in  pursuance  of 

^S!^^^^  the  said  recited  agreement,  and  in  consideration  of  the  sum  of 
SiSliSSJ^  l,000t  sterling  so  due  from  the  said  {mortgagor)  to  the  said  mmi- 
advance.  gogee)  as  aforesaid,  and  also  in  consideration  of  the  further  sum  of 

500Z.  sterling  this  day  paid  by  the  said  {mortgagee)  to  the  said 
{mortgagor^  the  receipt  of  which  two  several  sums  of  1,00021  and 
500/1,  making  together  the  sum  of  1,5002.,  the  said  {mortgager) 
hereby  acknowledges  and  therefrom  doth  release,,  exonerate  and 
for  ever  discharge  the  said  {mortgagee),  his  heirs,  executors,  ad- 
ministrators and  assigns ;  He  the  said  {mortgagor),  doth  by  these 
presents,  for  himselT,  his  heirs,  executors  and  administrators,  cove- 
nant, declare  and  agree  with  and  to  the  said  {mortgagee)^  his  hrin» 
executors,  administrators  and  assigns,  that  the  said  bereditamoits 
and  premises  hereinbefore  described,  and  so  as  aforesaid  conveyed 
and  assured  unto  and  to  the  use  of  the  said  {mortgagee),  his  heirs  and 
assigns,  with  their  appurtenances,  shall  from  henceforth  be  a  secaritj 
for,  and  be  chargeable  with,  as  well  the  said  sum  of  1,00021,  so  as 
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aforesaid  advanced  by  the  said  {mortgagee)  to  the  said  (mortgagor),      ^  ^* 
as  also  of  the  said  sum  of  500L  now  advanced  by  the  said  (mori'  F\irtkar  charge 
gogee)  to  the  said  (mortgagor),  with  interest  for  the  same  sums     i,  Jdd^f 
lespectively  at  the  rate  of  4/.  for  every  lOOi  by  the  year ;  and  thftt  ^  "*^^*^ 
the  same  hereditaments  and  premises  shall  not  be  redeemed  or    conveyed  by 
redeemable,  either  at  law  or  in  equity,  until  both  the  said  sums  of    '''''^ 
1,0002.  and  5002.,  and  interest  for  the  same  respectively  at  the  rate 
aforesaid,  shall  be  fully  satisfied  and  discharged.     [Inssbt  kere 
short  form  of  appointment  and   release^   and  habendum,   ut  ante. 
Section  IL,  No.  U.,  clauses  4  and  5,  pp.  45,  46.] 

6.  And  it  is  hebebt  declabed  that  the  power  of  sale  con-  DedAnuiontiMt 
tained  in  the  said  hereinbefore  mentioned  indenture     [Continue  SbioTextend  to 
dedaration  that  power  of  sale  contained  in   the  original  mortgage  ^^'"^^  ^^^^'^^ 
shall  extend  to  the  further  advance^   ut  ante.  No.  L,  clause  6, 
p.  323.]  (A) 


{hi)  If  the  mortgagor  is  to  be  empowered  to  redeem  in  parcels,  insert  here — 

A.  PbOYIDED  also,  ANB  it  is  HEBEBY  FUBTHEB  DEGLABED  Power  to 

AND  AGBEED^  that  notwithstanding  such  default  as  aforesaid,  the  l^^^^"* 
said  (mortgagor)^  his  heirs  or  assigns,  shall  be  entitled,  at  any  time 
after  such  default,  until  the  exercise  of  the  aforesaid  power  of  sale 
or  the  absolute  foreclosure  of  the  equity  of  redemption  of  the 
said  mortgaged  premises,  upon  giving  six  calendar  months  previous 
notice  thereof  in  writing  to  the  said  (mortgagee),  his  executors, 
admmistrators  or  assigns,  or  leaving  the  same  at  his  or  their  last 
or  usual  place  of  abode  in  England,  to  redeem  either  the  heredita- 
inents  and  premises  comprised  in  the  said  hereinbefore  firstly 
redted  indenture,  or  the  hereditaments  and  premises  hereby 
granted  and  released;  on  payment  to  the  said  (mortgagee),  his 
executors,  administrators  or  assigns,  in  respect  of  the  said  first- 
mentioned  premises,  of  the  sum  of  1,0002.  sterling,  together  with 
each  interest  for  the  same  at  the  rate  of  4/.  for  every  100/1  by  the 
jear  as  shall  be  then  due ;  or  on  payment  unto  the  said  (mort" 
gagee),  his  executors,  administrators  or  assigns,  of  the  sum  of 
^OOil  and  interest  at  the  rate  and  as  aforesaid,  in  respect  of 
the  said  premises  hereby  granted  and  released ;  and  upon  such 
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No.  TV.       ' 

Further  Charge  payment  or  payments  being  80  respectively  made  as  aforesaid,  the 

if  c^mT^  ^^  (mortgagee),  his  heirs  or  assigns,  will  at  the  request  and  costs 

^^^^J^j**?!^  of  the  said  {mortgagor),  his  appointees,  heirs  or  assigns,  reoonyej 

conte^ediy    the  hereditaments  and  premises  so  to  be  redeemed  as  aforesaid, 

^         unto  the  said  {mortgagor),  his  heirs  and  assigns,  or  to  such  uses  as 

he  or  they  shall  direct,  free  from  all  incumbrances  created  therein 

by  the  said  {mortgagee)^  his  heirs  or  assigns."  * 

Mortgtgor  not       *  The  power  to  redeem  in  parcels  is  often  a  veiy  important  daoae,  when 
entitled  to         several  distinct  estates  are  included  in  the  same  mortg^^^e,  and  it  is  at  ill 
'^^LE^  0^  probable  the  mortgagor  may  be  desirous  of  redeeming  some,  and  allowiog  the 
the  property       ^^^  ^  remain  upon  the  mortgage  security ;  for  in  the  absence  of  some  stipoli- 
r^        th         ^^^°  ^  ^^^^  effect,  where  seTeral  estates  are  mortgaged  by  the  same  mortgagor 
wh^e""    *       to  the  same  mortgagee,  the  former  will  not  be  entitled  to  redeem  any  one  or 
more  of  the  estates  without  redeeming  the  whole,  notwithstanding  such  mort- 
gages may  have  been  made  at  distinct  and  separate  times,  and  to  secure  sevenl 
and  distinct  debts:  {Trebourg  y.  Lord  Pomfret,  cited  Ambl.  733;  Ex  parti 
Carter^  ib, ;  Ireson  v.  Denn,  2  Cos,  425 ;  and  see  also  Shutfleworth  v.  Layeoekt 
I  Vem.  245 ;  Pope  ▼.  Onslow,  2  ib.  377 ;  JRoe  d.  Kaye  v.  Soley,  2  Blackst  726; 
WiUie  V.  huap%  2  Bden,  78.)    The  circumstance  of  a  mortgage  comDrehending 

Eroperty  of  different  tenures,  where  part  is  freehold  and  part  leasehold  or  oopj- 
old  (JofMS  V.  Smith,  2  Ves.  jun.  376 ;  6  ib.  229 ;  2  Hughes  Pract  Mort  5) 
will  not  vary  the  rule. 
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No.    V. 


FURTHER  CHARGE  UPON  A  MORTGAGE  OF  A  LEASEHOLD 
DWELLING-HOUSE,  THE  HOUSEHOLD  FCRNITURE  THEREIN 
CONTAINED  BEING  ASSIGNED  AS  AN  ADDITIONAL  SECU- 
RITY, (fl) 


1.  Parties. 

S.  Recital  of  mortgage  bj  way  of 
underlease. 

3.  Of  agreement  for  further  advance. 

4.  Testatum,    by  which    mortgagor 

ftartber  charges  mortgaged  pre- 
mises. 


5.  Further  testatum,  by  which  mort- 

gagor assigns  household  furni- 
ture. 

6.  Habendum. 

7.  Declaration  that  power  of  sale  shall 

extend  to  further  advance. 


1.  THIS  INDENTURE,  made  the        day  of      A.D.,  18    ,  Parties. 
Bktwken  [Describe  same  parties  as  in  last  precedent,'] 

2.  Akd  whereas  by  indenture  dated  the         day  of  »  Recital  of  mort- 
made  between  the  said  {mortga^or)^  of  the  one  part,  and  the  said  S^rieasT^ 
{mortgagee)^  of   the  other    part,  the   said   {mortgagor)    demise^ 

ALL,  &C.  [describe  parcels']  with  their  appurtenances,  unto  the 
8ud  {mortgagee)^  his  executors,  administrators  and  assigns,  from 
thenceforth,  for  all  the  unexpired  residue  of  a  certain  term  of  ninety- 
nine  years  absolute,  {b)  except  the  last  day  thereof;  subject  to 
a  proviso  for  making  Toid  the  said  term,  on  payment  by  the  said 
{mortgagor),  his  executors,  administrators  or  assigns,  unto  the  said 
{mortgagee),  his  executors,  administrators  or  assigns,  of  the  sum  of 


(a)  See  practacal  obsenrations  upon  bills  of  sale  of  household  furniture,  ante^ 
^  291,  note  (a). 

(6)  If  the  lease  is  determinable  upon  lives,  substitute  for  "  absolute'*— 
^  determinable  on  the  decease  of  three  lives  as  therein  mentioned.'' 
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Ko.  V.  75021  and  interest  at  the  rate  of  6L  for  every  1002.,  by  the  year  on 
Fiuiker  Charge  &  Certain  day  therein  mentioned,  and  onoe  past ;  and  also  subject 
g^f^oLuL-  ^  ^®  powers  of  sale  therein  contaioed.  [Insebt  recital  that 
^'^^iJ^J^^'  principal  is  still  due,  and  that  all  interest  has  been  duly  paid;  tU  onfe, 

No.  IV.,  clause  3,  p.  332] 

Of  agreemeat  3.  And  whebeas  the  Said  {mortf/offor)  having  occafflon  for  tbe 
j^TADce."^  further  sum  of  250L,  has  requested  the  said  {mortgagee)  to 
advance  him  the  same  on  the  security  of  the  said  messuage  or 
dwelling-house  and  premises,  as  also  of  the  household  fumitore, 
utensils,  and  effects  therein  contained,  which  the  said  {mortgaget) 
has  agreed  to  do. 

Testatum,  by  4.   NoW  THIS   IkPENTUBE  WITNESSETH,  that  in  pUTSUanoe  of 

gagor  farther  ^^c  siud  redted  agreement,  and  in  consideration  of  the  sum  of 
'^^^^J^  750i  so  due  fix)m  the  said  {mortgagor)  to  the  said  {jnortgagee)  as 
aforesaid,  and  also  in  consideration  of  the  further  sum  of  2501 
sterling  paid  by  the  said  (mortgagee)  to  the  sud  {mortgagor)  on  the 
execution  hereof,  the  receipt  of  which  said  two  several  sums  of 
7502.  and  2502.,  making  together  the  sum  of  l,OOOZ.,  the  prindpal 
sum  intended  to  be  hereby  secured,  the  said  {mortgagor)  hereby 
acknowledges,  and  therefrom  doth  release  and  for  ever  dischaige 
the  said  {mortgagee),  his  heirs,  executors,  administrators  and 
assigns,  HE  the  said  {mortgagor)  doth  hereby  for  himself,  his  heirS; 
executors  and  administrators,  covenant  with  the  said  {mortgaget\ 
his  executors,  administrators  and  assigns,  that  the  said  messuage  or 
dwelling-house  so  as  aforesaid  assigned  unto  the  said  {mortgagee), 
his  executors,  administrators  and  assigns,  for  all  the  unexpired 
residue  of  the  said  term  of  ninety-nine  years,(c)  with  their  appurte- 
nances, shall  from  henceforth  be  a  security  for,  and  be  chargeable 
with,  as  well  the  said  sum  of  7502.  so  as  aforesaid  advanced  bj 
the  said  {mortgagee)  to  the  said  {mortgagor),  as  also  of  the  sum  of 
250il  now  advanced  by  the  said  {mortgagee)  to  the  said  {mortgagor), 
with  interest  for  the  same  sums  respectively  at  the  rate  of  51  for 
every  1002L  by  the  year;  and  that  the  said  messuage  or  dwelling- 


(c)  If  the  leaie  is  detsrauDable  oa  lives,  add  here— 
**  determinable  as  aforesaid.** 
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house  and  premises  shall  not  be  redeemed  or  redeemable,  either      No.  v.' 
at  law  or  in  equity,  until  both  the  said  sums  of  7502.  and  2502.,  Pwiktr  Charge 
and  interest  for  the  same  respectively  shall  be  fully  satisfied  and  ^^of^i^^ 


discharged.  *<^  DweXUHg- 

5.  And  this  Indenture  also  witnesseth,  that  for  the  con-  Further  testa- 
siderations  hereinbefore  expressed,  the  said  (mortffoffor)  doth  by  mortgagor  u- 
these  presents  assign  and  transfer  unto  the  said  {mortgagee),  all  and  ft^in,^*  ^ 
singular  the  household  goods,  furniture,  utensils  and  implements, 
which  are  now  in,  about,  or  belonging  to  the  said  messuage  or 
dwelling-house  and  premises,   and  which  are  enumerated  and 
described  in  the  schedule  hereunto  annexed,  and  all  the  estate, 
right,  title  and  interest,  both  legal  and  equitable,  of  him  the  said 
{mortgagor)  therein. 

6.  To    HAVE,    HOLD,    TAKE   AND    ENJOY    the    said    household  Habendum. 

furniture,  utensils,  effects,  and  all  and  singular  other  the  premises 
hereby  asugned  unto  tiie  said  {mortgagee),  his  executors,  adminis- 
trators and  assigns,  as  his  and  their  own  proper  chattels  and 
effects. 

7.  And    it    is   HEKEBT   declared,   that    the   powers  of  sale  Declaration  that 

contuned.  in  the  said  hereinbefore  recited  indenture  of  mortgage,  Jhairexten/ta 
shall  extend  to  the  said  household  fumitore,  utensils  and  effects  ^^  ^vtber 

,       '  •  0  aavanoea. 

hereby  assigned,  and  comprise  as  well  the  said  sum  of  2502. 
now  advanced,  as  the  said  sum  of  750il  thereby  secured,  and 
interest  to  accrue  in  respect  of  the  same  sums  respectively,  in  the 
same  manner  as  if  the  said  sum  of  2502L  had,  together  with 
the  said  sum  of  7502.,  and  the  said  household  furniture,  utensils 
and  effects,  been  originally  included  in  the  said  hereinbefore 
recited  mortgage  security.  [Add  covetumt  to  pay  the  aggregate 
amotmt  $ecvared  and  kUereiif  ut  ante,  Na  L,  clause  7,  p.  323.] 

In  witness,  &c. 
The  Schedule  to  which  the  above-wbitten  Indenture 

BEPEBS. 
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Section  IX. 


TRANSFERS  OF  MORTGAGES. 


No.  L — Tbaksfsb  op  Mobtgage  tn  which  thx  Mortgagor  does  itot  ooi- 
cuB.    Vabiatioit  whebe  the  Mobtgagor*8  Refbesertatiyeb  hatb 

PAID  THE  InTEBBST. 


No.  II. — Tbakspeb  op  Mobtoaoe  nr  Fee  in  which  the  Mobtoagob  oov- 

CUE8,   subject  to  A  ITEW  PbOTISO   POB  ReDEMFTIOM  AND   FBB8H  MoBI- 
GAGE  COYENAKTB. 


No.  m. — ^Tbahspeb  op  Mobtgage  in  Feb  and  pubi'heb  Chabgb,  subjkt 

TO  A  NEW  PB0yi90  POB  REDEMPTION  AND   PBESH  CoTENANTS.      VaBU- 
TION  WHEN  NEW  PBOPBBTT  IS  ADDED  TO  THE  MoBTOAQB   AsSUBANCB. 

No.  IV. — ^Tbanbpeb  op  Mobtgage  op  Lbasbhold  Fbkmises  which  hati 

BEEN    MOBTOAGED     BT   WAT    OP    UNDERLEASE,    THE    TbANBPBB    BUBQ 
MADE     BT     THE      MOBTGAGEE     WITHOUT    THE     MoBTQAGOB's      COKCCl- 


No,  y. — ^Tbansfbb  op  Mobtgage  which  has  been  eppectbd  bt  Tenant  cr 

TAIL  without  THB    CONSENT  OP  THE  PbOTBCTOB;     AND    ALSO    PUBTBBB 

Chabgb  to  a  new  Lendeb,  the  Base  Fee  cbbated  by  the  wovom 

MORIGAGB    being  CONTBBTXD    INTO    A    FbB-SiMPLE     ABSOLUTS  BT  TBI 

pbesbnt  Assubancb. 


No.  VI. — TbANSPBB  op  MoBTOAGB,  and  PUBTHBB  ChABOE,  whebe  TBI 
MOBTGAGED  PREMISES  WEBB  OBIOINALLT  DBMISBD  POB  A  TbBM,  BUT 
ABB  BOW  CORVBTBD  IN  FeB. 


No.  Vn. — Tbanspbb  op  Mobtgage  op  Copyholds,  which  the  Mobtoagob 

HAS     SUBBXNDBBBD,     BUT     TO  WHICH    THB     MoBTOAOBE  HAS  KOT    BKBT 

admitted,   the  mobtgagob   making   a    pbesh  subbendbb  to  tbi 
Tbanspbbee's  Use. 

No.  VUI. — ^Tbabspeb    op    Mobtgage    whebe    the    Estate    obighaixt 

MOBTGAGED       WAS      A      CONTINGENT      EsTATB,      BUT     WHICH      BBCAMl 
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absolim  8ub8bq17bntlt  to  thb   mortgaoc ;  avothbs   estate  in 
Fbi-simfui    bbino    added    A8    av   additiokai*    Sbcubitt   upon   a 

COniDEBABLB  FUBTHEB  AdYANCB   BBING   MADE. 

No.  IX.  TBlKaFBB  OF  MoBTOAGB  OF  Fbebhold  avd  Lbasbrold  Pbopbbtt 

BT     THB     HbIB     AUD      ExBCUTOB    of    a     DBGBASBD    MoBTQAQEB,     THB 
MoBiTQAGOB  COKCUBXING. 

No.  X.  Tbabbfeb  op  Mobtgage   in  Fbb  of  a  Fbeehold  Estate,  whbbb 
▲  oonbidbbable  Pobtion  of  the  Mobtgaob   Debt  has  been  paid 

off,  THB  MoBTOAGOB  BEING  A  COKCUBBIHG  PaBTT. 

No.  XI.  Tbabsfbb  of  Mobtgage  when  made  Pob  a  ue88BB  Sum  tumx  is 
Dub  OB  the  obigihal  Mobtgage, 


vol-  II. 
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TRANSFER  OF  MORTGAGE  IN  WHICH  THE  MORTGAGOR  DOES 
NOT  CONCUR.  VARIATION  WHERE  THE  MORTGAGOR'S  RE- 
PRESENTATIVES HAVE  PAID  THE  INTEREST. 


The  default 
was  made  in 
pajment.' 


1.  Parties. 

2.  Recital  that  defimlt  was  made  in 

payment. 

3.  That  principal  is  still  due,  bat  that 

all  interest  has  been  duly  paid. 

4.  Of  agreement  for  loan. 

5.  Testatum,   by  which   mort|(aged 

premises    are    oonFeyed,    and 
mortgage  debt  assigned. 

6.  Covenant  from  transferror  that  he 

has  done  no  act  to  incumber. 

7.  That  he  has  not  received  the  mort- 

gage debt. 

8.  That  he  will  not  revoke  power  of 

attorney. 

9.  Covenant  from  transfeixee  to  in- 

demnify   transferror  from    all 


costs  in  reapact  of  actions,  &e. 
proseeoted  onder  power  oif  at- 

tOIMJ. 


Variation  Ckaues. 

A.  Recital   that  transferror   has   re- 

ceived the  interest  from  tiie 
tenants. 

B.  Recital   of   death    of    mortgager 

leaving  a  will  whereby  he  had 
appointed  executors,  but  bad 
made  no  disposition  of  his 
equity  of  redemption. 

C.  That  principal  still  remains  doe, 

but  that  all  interest  has  been 
paid  by  mortgagor's  representa- 
tives. 


1.  THIS  INDENTUEE,  made  the  day  of  ,  A.D.  185  , 
Between  {transferror)  of,  &a,  of  the  one  part»  and  (iransferreijt 
of^  &c.»  of  the  other  part.  [Insert  recital  of  conveyance  in  fee  hf 
way  of  mortgage,  ut  ante,  Section  YIU.^  No.  L^  dauae  2,  p.  320.] 

2.  And  whereas  default  was  made  in  payment  of  the  odd 
sum  of  l^OOOil  and  interest,  at  the  time  appointed  by  the 
hereinbefore  recited  proviso  for  redemption. 


That  princiinl 
is  still  due, 


3.  And  whebeas  the  said  principal  sam  of  1,000Z.  still  remaiitf 
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dae  and  owing  to  the  said  (transferror)  upon  Iiis  said  hereinbefore       No.  i, 
recited  mortgage  security,  [but  all  interest  has  been  paid  up  to  the    Transfer  of 
day  of  the  date  of  these  presents,  as  the  said  (transferror)  doth      ^,f^  "* 
hereby  acknowledge.]  (a)  Mortgagor  does 

^  o    J  \   y  f^Q^  concur, 

^  but  that  all 

interest  has 

■ 

(a)  Where  the  interest  has   been  paid  by  the  mortf^a^or,  he  himself  is  ^°  ^^^J  P«i^ 
KeDenlly  a  concurring  P<^7  to  the  transfer,  but  even  when  paid  by  other  parties,         ~~ 
it  is  not  necessary  that  it  should  be  so  stated.    When  the  interest  is  paid  by    ^^^'i^ 
third  parties,  it  generally  hap(>ens  that  this  is  done  by  the  tenants  of  the  pro-  '^"^^ 
poty,  in  consequence  of  notice  from  the  mortgagee  to  that  effect ;  or  such  ^ 
payment  has  been  made  by  the  trustees  or  executors  of  a  deceased  mortgagor, 
the  heir  being  an  infant,  incapable  of  being  a  party  to  the  deed  of  transfer.    In 
the  former  ease,  the  clause  A.  immediately  below  may  be  inserted;  and  in  the 
islter  cases,  the  clauses  B.  and  G.  next  immediatdy  following,  wherein  are 
iccited  the  fiicts  of  the  death  of  the  mortgagor  leaving  an  infant  heir,  and 
the  psyment  of  the  interest  by  his  personal  rei»esentatives  or  the  trustees  of 
Us  will. 

In  clause  4,  where  the  interest  has  been  received  out  of  the  rents  and  profits, 
sobstitnte  for  words  within  brackets — 

A.  ''but  the  said  (transferree),  having  given  notice  to  the  tenants  Beciul  that 
in  possession  of  the  said  mortgaged  premises  to  pay  over  to  him  J^f^eTthe  ** 
the  rents  and  profits  of  the  same  premises,  he  hath  thereby  and  ^^^"^^  f">m 

,  *^  .  '  .  .    ^^  tenants. 

thereout  received  the  whole  of  the  interest  due  to  him  upon  his 
said  recited  mortgage  security  up  to  the  day  of  the  date  of  these 
presents." 

If  the  mortgagee  has  died  leaving  an  infant  heir,  substitute  for  clause  4  the 
two  following : — 

B.  And  whebeas  the  said  (mortgagor)  died  on  the  day  Recital  of 

of  last,  having  duly  made  and  published  his  last  will  and  gsgor  lea^ng'a 

testament  in  writing,  dated  the  24th  day  of  October,   18     ,  and  J^j^^jJ^ 
appointed  (executors)  joint  executors  in  trust  thereof,  wha  duly  «xecuio«,  bat 
proved  the  same  in  the  Prerogative  Court  of  the  Archbishop  of  disposition  of 
Canterbury ;  but  the  said  (mortgagor)  made  no  disposition  of  his  redemption? 
Kal  estates,  in  consequence  whereof  the  equity  of  redemption  of 
the  sud  mortgaged  premises  descended  upon  (heir\  his  eldest  son 
and  heir-at-law,  then  and  still  an  infant  under  the  age  of  twenty- 
one  years. 

C.  Aki>  whereas  the  said  principal  sum  of  1,000Z.  still  remains  I'hat  principal 

-  _         ,  _  •  ^  /  rt  \  !••■■•■■  BtSXi  remains 

aoe  and  owing  to  the  said  (transferror),  upon  his  said  recited  mort-  doe,  but  that 

z  2 
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No.  I.  4.  And  wheeeas  the  said  (transferror)  having  oocanon  for  the 

Trantfir  qf   Said  sum  of  l^OOO/.^  the  said  {(mnsferree)  hath  agreed  to  advance 

Mortffoge  in 

fohtch         • ^ — 

Mortgagor  doei 

not  concur,    gage  security^  but  all  interest  for  the  same  has  been  paid  by  the 
Of  agreement    Said  {keir)^  home  and  up  to  the  day  of  the  date  of  these  presents, 
as  the  said  (transferror)  doth  thereby  admit  and  testify. 

all  interest  has  

been  paid  by 

mortgagor  s  •  jf  ^y^^  mortgagor  died  prior  to  1855,  then  his  personal  representatires  would 

representatiTes.  ^  ^.^^  proper  persons  to  discharge  the  mortgage  debt,  ana  in  that  case  tbor 
Important  names  should  be  substitated  in  the  place  of  the  heir ;  for  prior  to  the  act 
alterations  in  17  &  is  Vict.  0.  113,  the  heir  or  devisee  of  a  mortgagor  was  held  to  be  entitled 
^^^\  to  come  upon  the  personal  estate  in  liquidation  of  the  mortgage  debt,  upon  tbe 

dwealed  principle  that  the  personal  estate  being  increased  by  the  burden  thus  thrown 

mortffafffirs  npon  the  laud,  should  therefore  be  the  primary  fund  to  exonerate  ^he  latter  ftom 
^^^  the  charge:   {Cope  v.  Cape,  2  Salk.  449;  SauM  v.  Price,  1  P.  Wms.  29«; 

Johnson  V.  Mtlksopp^  2  Ves.  112;  Lutkins  v.  Lee,  Ca.  temp.  Talb.  54;  Geitm 
T.  Hancock,  2  Atk.  314;  Bamwdl  v.  Lord  Cawdor,  3  Mad.  45^  Bickkam  t. 
CrutweU,  3  Myl.  &  Cra.  763 ;  HalUwell  y.  Tiimer,  1  Russ.  &  Myl.  633 ;  Wvtke  t. 
Henniker,  2  Myl.  Si  Kee.  633.)  But  the  rule  or  principle  above  laid  down  did  not 
apply,  unless  the  mortgage  debt  was  created  by  the  mortgagor  himself ;  foi*  if  be 
bought  the  property  with  an  existing  mortgage  debt  upon  it,  the  heir  or  deriaee 
must  have  taken  it  burdened  with  the  charge,  and  would  not  ]iave  been  pe^ 
mitted  to  throw  the  burden  of  the  debt  upon  the  personal  estate  {Nckr, 
Lor d Henley,  7  IM-  241;  S.C.,  12t6.313;  S.C.,  Daniel,  322);  but  by  a  leoest 
enactment,  all  distinction  is  now  abolished,  so  far  as  relates  tothe  assets  of 
persons  dying  after  the  year  1854,  the  heir  or  devisee  in  either  case  being  pre- 
cluded from  making  any  daim  on  the  personal  assets  for  payment  of  tbe 
mortgage  debt :  (17  &  18  Vict.  c.  113.) 
PMamble.  '^^  ^t,  after  reciting  that  it  was  expedient  that  the  law  whereunder  the  ml 

and  personal  assets  of  deceased  persons  are  administered,  should  be  amended, 
—  .       ,   .       enacte,  that  when  any  person  shall,  after  the  31st  day  of  December,  1854,  die 
^hl^eJttJt^  seised  of  any  estate  or  interest  in  land  or  other  hereditaments,  which  shall  at  the 
not  to  daim      ^"^®  ^^  ^^  death  be  charged  with  the  pavment  of  any  sum  or  sums  of  moD^ 
payment  of        ^7  ^^7  ^^  mortgage,  and  such  person  shall  not  by  his  will,  or  deed,  or  other 
mortgage  ont  of  document  have  signpied  to  the  contrary^  or  other  intention,  *'  the  heir  or  devisee 
penooal  asaets.  to  whom  such  lands  or  hereditaments  shall  descend  or  be  devised,  shall  not  be 
entitled  to  have  the  mortgage  debt  discharged  or  satisfied  out  of  the  persooal 
estate,  or  any  other  real  estate  of  such  person,  but  the  land  or  hereditaments  so 
charged  shiJl,  as  between  the  difEerent  persons  claiming  through  or  under  tbe 
deceased  person,  be  permanently  liable  to  the  payment  of  all  mortgage  debti, 
with  whicn  the  same  shall  be  charged,  every  part  thereof  according  to  its  valoe, 
bearinff  a  proportionate  part  of  the  mortgage  debts  charged  on  the  whoie 
Not  to  affect      thereof ;  with  a  proviso  that  nothing  therein  contained  shall  diminish  any  riffht 
rights  claimed    ^^  the  mortgagee  of  such  lands  or  hereditaments  to  obtain  satisfiBction  of  oil 
under  any  will,  mortgage  debt,  either  out  of  the  mortgagor's  personal  estate  or  otherwise ;  and 
&c.  before  1st  of  with  a  fiirther  proviso,  that  nothing  therein  contained  should  affect  tlie  rights  of 
Janoaiy,  1855.  any  persons  claiming  under  or  by  virtue  of  anj  will,  deed,  or  other  documents, 

made  before  the  first  day  of  January,  1855  :  (sect.  I.) 

Law  as  tode^ds      With  respect  to  wills,  deeds  and  other  documents  made  previously  to  1855, 

and  wills  made  the  law  remains  unaltered  by  the  above  enactment ;  and  witn  regard  to  any  of 

before  1855.      those  instruments  made  subsequently,  although  the  heir  or  devisee  are  entitisd 

to  come  upon  the  personal  estate  in  discharge  of  the  mortgage  debt,  still  then 

is  nothing  in  the  act  to  prevent  a  mortgagor  from  making  the  peraonal  estate 

the  primary  fund  for  its  aischarges,  as  the  act  only  applies  to  those  cases  where 

the  mortgagor  *'  shall  not  by  his  tot//,  or  deed,  or  other  document^  have  eigu^ed 

any  contrary  or  other  intention.'* 


u-* 
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the  Bstme,  upon  having  a  transfer  of  the  said  mortgage  debt^  and  a       )^^  ^^ 
conveyance  of  the  said   mortgaged  premises^  made  to  him^  in    Tranrferqf 
manner  hereafter  appearing.  .  ^^^'^^  "* 

Mortgagor  doea 

5.  Now  THIS  Indentube  witness  sth,  that  in  consideration       

of  the  sum  of  l^OOOil  sterling,  paid  by  the  said  (transferree)  to  the  Which  mor/ 
said  {transferror)^  on  the  execution  hereof,  the  receipt  of  which  ^^^^J^"" 
the  said  {transferror)  hereby  acknowledges,  and  therefrom  doth  by  and  mortgage 
these  presents  release,  exonerate  and  for  ever  discharge  the  said 
{trwuferree\  his  heirs,  executors,  administrators  and  assigns ;  he 

the  said  {transferror)^  DOTH  by  these  presents.  [Insert  assign- 
maU  of  morigcye  debt;  habendum^  and  power  of  attorney;  and 
further  testatum^  and  habendum  subject  to  subsisting  equity  ofredevxp^ 
tiion^  by  which  transferror  conveys  the  mortgaged  premises ;  ut  ante. 
Section  IL,  No.  XYIIL,  clauses  5  to  9  inclusive,  pp.  129  to  13L] 

6.  And  the  said  (transferror)  doth  hereby  for  himself,  his  heirs,  Covenant  from 
ezecators  and  administrators,  covenant  with  the  said  {transferree),  he  has  done 
lus  heirs,  executors,  administrators  and  assigns,  that  he  the  said  ^c^i,^, 
{trunsferror)  hath  not  done  or  permitted  any  act  whereby,  or  by 

reason  or  means  whereof  the  said  hereditaments  and  premises 
hereby  granted  and  released,  or  any  part  of  the  same,  are  or  can 
be  iocnmbered. 

7.  And  ai«so  that  the  said  {transferror)  hath  not  received  the  That  he  has 
said  principal  sum  of  1,000^.  or  any  part  thereof,  {c)  jhe  IS^^H^age 

debt. 

8.  And  further  that  the  said  {transferror)^  his  executors  or  That  he  wiii 
administrators,  will  not  at  any  time  hereafter  revoke,  or  attempt  to  power  of 
revoke,  the  power  of  attorney  hereinbefore  contained,  nor  disavow,  **^°™V' 
discontinue,  release  or  discharge  any  action,  suit,  judgment  or 


(c)  This  covenant  is  an  important  one  whenever  a  mortf^or  is  not  a  partv ;  Payments  to  a 
for  if  a  mortgagor  makes  any  payments  to  a  mortgagee  in  reduction  of  toe  mortgagee,  in 
moitgage  debt  subsequently  to  the  time  of  payment,  he  will  be  allowed  to  set  reduction  of 
these  payments  oB  against  a  transferree,  who,  without  his  consent,  takes  a  mortgege,  maj 
tnnsfer  of  the  mortgage,  and  who,  under  such  circumstance,  must  take  the  beset-offagamat 
tiansfer  upon  the  same  terms  as  the  mortgagee  himself  hdd  the  property :  ^^®  ^l*i°^  <^  * 
{AsherhMTst  y.  James^  3  Atk.  270;  Matthews  v.  IVaUwyn,  4  Ves.  125,  overruling  t™naferree  <rf 
<«««%■  V.  HUehman,  2  Vem.  135  ;  Smiih  v.  Pemberton,  2  Freem.  184 ;  1  Cha.  "*•  ^^*  ^^ 
^*  67 ;  see  also  Chambers  v.  Goldwin^  9  Ves.  264 ;  Bradwell  v.  Catchpole,  3 
Svanst  79;  Carew  y.  Johnson,  2  Sch.  &  Lef.  296;  2  Hughes  Pract.  Mort.  184.) 
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No.  I.       execution,  to  be  brought  or  prosecuted  hj  the  BB,id{iransferree)y  his 

Tranafer  qf  ozecutors,  administrators  or  assigns,  by  virtue  thereof,  without  the 

^"^^^  **  previous  consent  in  writing  of  the  said  {transferree\  his  executors, 

Jicrtgagor  does  administrators  or  assiims,  or  the  rule  or  decree  of  some  court  of 

not  concur.  ^  o     / 

equity. 

SlrtfJl^^  9.  And  the  said  (transfer^)  doth  hereby  for  himself,  his  heirs, 
iodemnifj  executors  and  administrators^  covenant  with  the  said  {tranrferror)j 
all  costs  in  bis  executors,  administrators  or  assigns,  that  he  the  said  (tram- 
ii!ct^  &c.  faf^^^  ^^  heirs,  executors  or  administrators,  shall  and  will^  from 
pr<M6euted        ^^^  ^  time  and  at  all  times,  well  and  su£Sciently  protect,  save 

under  powsr 

of  attoroej.  harmless  and  keep  indemnified  the  said  {transferror),  his  executors 
and  administrators,  and  his  and  their  lands  and  tenements,  goods 
and  chattels,  of  and  from  all  such  costs  and  damages  as  he  or  they 
shall  or  may,  from  time  to  time  or  at  any  time,  pay,  sustain  or 
become  liable  to,  for  or  on  account  of  any  action  or  suit  that  may 
be  brought  or  prosecuted  in  the  name  or  names  of  the  said  (tram- 
ferroT\  his  executors  or  administrators,  under  or  by  virtue  of  the 
power  of  attorney  hereinbefore  contained,  excepting  such  costs 
and  damages  only  as  shall  be  caused  by  or  through  the  wilful 
neglect  or  default  of  him  the  said  {transferror),  his  executors, 
administrators  or  assigns. 


In  witness,  &c. 


XODEBK  COKYETANOING. 


345 


No.  IL 


TRANSFER  OF  MORTGAGE  IN  FEE,  IN  WHICH  THE  MORTGAGOR 
CONCURS,  SUBJECT  TO  A  NEW  PROVISO  FOR  REDEMPTION 
.  AND  FRESH  MORTGAGE  COVENANTS.(a) 


1.  Parties. 

2.  Of  agreement  for  transfer. 

3.  Teetattam. 
i.  Habendum. 


5.  Proviso  for  redemption. 

6.  Covenant  from  mortgagor  for  pay- 

ment of  principal  interest. 

7.  For  good  right  to  oonvey. 


1.  THIS  INDENTURE,  made  the        day  of        A.D.  185  ,  Partiei. 
BTWEEN  (transferror)  of  &c,  of  the  first  part,  {mortgagor)  &c.,  of 


(a)  It  wasy  until  recently^  a  very  common  ^  practice  in  transfers  of  mort-  pndacal 
mw,  eren  where  the  mortga|[or  concurred,  to  make  the  transfer  subject  to  the  obflerrsUoiis. 
aobosting  equity  of  redemption  and  original  mortgage  covenants,  for  the  por- 
poie  of  prerenting  any  qnestions  from  being  raised  as  to  its  being  a  new  mort- 
Rifeaeoarity,  and  therefore  requiring  an  ad  valorem  stamp  as  an  original  mortgage* 
instead  of  the  common  or  1/.  15<.  stamp  on  the  deed  of  transfer.  The  incon- 
veoienoe  attending  that  mode  of  proceedmg  was  that  thetransferree  was  obliged 
to  sue  for  the  debt  in  the  transferror's  name,  and  that  the  mortgagee  being 
ODprotected  by  his  proviso  for  redemption,  was  liable  to  be  called  upon  for 
hmnediate  payment  of  his  mortgage  debt :  (2  Hughes  Pract  Mort.  1 84.)  But  as 
the  new  Stamp  Act,  13  &  14  Vict  c  97i  removed  all  tiiose  doubts  and  difSi- 
caltiet  which  existed  under  the  old  system,  by  enacting  that  a  transfer  of 
xwtgage  shall  not,  by  reason  of  its  containing  any  further  or  additional  security, 
or  aay  new  covenant,  proviso,  power,  stipulation  or  agreement,  or  other  matter 
viuitever,  be  deemed  liable  to  any  further  duty  (except  progressive  duty)  than 
U.  16«.  where  no  further  sum  is  added,  and  where  any  further  sum  is  added 
fbe  same  duty  only  as  on  a  mortgage  for  such  further  sum,  it  is  apprehended  the 
Bode  of  transfer  above  alluded  to  wDl  now  grow  into  disuse,  and  the  form  con- 
tunuig  a  new  proviso  for  redemption  and  fresh  mortgage  covenants,  di^,  from 
ito  loperior  advantages  in  every  respect,  be  the  one  now  universaUy  adopted. 
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K«.  11.      the  second  part,  and  {tramferree)  of  ftc,  of  the  third  part  [InsBBT 

Tranrfer  of   recital  of  conveyance  in  fee  by  way  of  mortgage^  ut  €aUe,  Section  VlILf 

r^^ta^^^  ^^«  !•*  clause  2y  p.  320 ;  as  also,  thai  default  was  made  m  pof^ 

'^!^!S^     >7itfn^,  that  principal  is  still  due,  hut  that  aU  interest  has  been  paiit 

"    ut  ante^  No.  I.,  in  the  present  Section,  clauses  3  and  4,  p.  340.] 


conown. 


Of  agreement 
for  tnuufer. 


Testotam. 


Habendum. 


2.  And  whereas  the  said  {tra$uferree),  at  the  request  of  the 
said  {mortgagor)^  hath  agreed  to  pay  off  the  said  principal  som  of 
1,0002.  to  the  Sfud  (transferror),  on  having  an  assignment  of  sodi 
mortgage  debt,  and  a  conveyance  of  the  said  mortgaged  heredite* 
ments  and  premises  made  to  him  in  manner  hereinafter  appearing 

3.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of 
the  said  recited  agreement,  and  in  consideration  of  the  sum  of  1,00QL 
sterling,  paid  by  the  said  (transferree)  to  the  said  (transferror)  m 
the  execution  hereof,  at  the  request  and  by  the  direction  of  theaiii 
(mortgagor),  (testified  by  his  being  a  party  hereto),  the  reoqpt 
of  which,  and  that  the  same  is  in  full  satisfaction  and  diachaige  d, 
all  moneys  due  to  him  upon  his  said  recited  mortgage  aeciirit^i; 
the  said  (transferror)  hereby  acknowledges,  and  therefrom  do&i 
by  these  presents  release  and  for  ever  discharge  the  said  (trans' 
ferree)t  his  executors,  administrators  and  assigns,  and  also  the  fliii 
(mortgagor)^  his  heirs,  executors  and  administrators  ;  and  also  ill 
consideration  of  the  sum  of  5«.  at  the  same  time  as  aforesaid  p«ii| 
by  the  said  (transferree)  to  the  said  (mortgagor),  the  receipt  oC 
which  is  hereby  acknowledged,  he  the  said  (transferror),  at  tlio 
request  and  by  the  direction  of  the  said  (mortgagor),  (testified 
as  aforesaid),  doth  by  these  presents  grant,  release  and  conveyt 
and  the  said  (mortgagor),  DOTH  by  these  presents  giant,  release 
and  confirm,  unto  the  said  (transferree)  and  his  heirs,  ALL,  &a 
[Describe  parcels;  Insert  general  words,  all-estate  douse,  wd 
aU-deeds  clause,  ut  ante^  Section  II.,  No.  L,  clause  5,  p.  S3.] 

4.  To  HAVE  AND  TO  HOLD  the  said  (short  general  descr^ftias!^ 
and  all  and  singular  other  the  hereditaments  and  premises  herebi* 
before  described,  and  hereby  granted  and  released,  with  thdr 
appurtenances,  unto  the  said  (transferree)  and  his  heirs,  TO  TBI 
USE  of  the  said  (transferree),  his  heirs  and  assigns  for  ever,  freed 
and  absolutely  discharged  from  the  proviso  for  redemption  contained 
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k  the  said  hereinbefore  recited  indenture,  but  subject  to  the       ^^- 
fnmao  for  redemption^  and  the  proyisoes^  declarations  and  agree-    Trtm^ari^ 
aents  hereinafter  contained.  F^iwwkich 

Mortgagor 
ooncun. 

4.  P&GYIDED  ALWAYS,  that  if  the  said  {martgagcT\  his  heirs,        

.  •  1  ProTiso  for 

ttecutors,  administrators  or  assigns,  shall  pay  or  cause  to  be  paid  ndemptioD. 

I  «nto  the  eaid  {transferree)^  his  executors,  administrators  or  assigns, 

!  the  sum  of  1,000^  sterling,  together  with  interest  for  the  same  at 

i  the  rate  of  42.  lOs.  for  every  lOOL  by  the  year,  without  deduction, 

then  the  said  (Jransferree),  his  heirs  or  assigns,  will  at  the  request 

and  costs  of  the  said  {mortgagor),  his  heirs,  executors,  adminis- 

tntOFB  or  assigns,  reconvey  the  sud  mortgaged  hereditaments  and 

I  premises  unto  the  sidd  {mortgagor),  his  heirs  or  assigns,  free  from 

liD  iDcumbrances  created  by  the  said  {transferree\  his  heirs  or 

[asngna     pb^SEBT  power  of  sale  and  foreclosure  clauses,   ut  ante, 

'Section  IL,  No.  I.,  clauses  8,  9,  pp.  35  to  37.   Add  coverumt  from 

^tnarferror  that  he  lias  done  no  act  to  incumber,  as  in  last  precedent, 

^elaase  6,  p.  343.] 

6.  And  the  said  {mortgagor)  doth  hereby  for  himself,  his  heirs,  Cavmuit  from 
.executors  and  administrators,  covenant  with  the  said  {transferree),  ^^^^t/' 
)laB  heirs,  executors,  administrators  and  assigns,  that  he  the  said  P'??!!!^^  "^ 
[{inortgagor),  his  heirs,  executors  or  administrators,  will  on  the 

\  day  of  next  pay  or  cause  to  be  paid  unto  the 

I  Mid  {transferree)y  his  executors,   administrators  or   assigns,  the 
i  eom  of  1,0002.   sterling,  together  with    interest  for    the    same 
lit  the  rate  of  42.   lOs.  for  every  100/.  by  the    year  without 
deduction,  {b) 

7.  Am)  ALSO,  that  they  the  sud  {transferror)  and  {mortgagor),  por  good  right 
w  one  of  them,  now  have  or  hath  in  themselves  or  himself,  good  *®  *^^- 
right  by  these  presents  to  convey  the  said  hereditaments  and  pre-> 

mues  hereby  granted  and  released,  with  their  appurtenances,  unto 
AND  TO  THE  USE  of  the  sud  {tronsferree)  his  heirs  and  assigns, 
in  manner  aforesfdd,  according  to  the  true  intent  and  meaning  of 


(h)  If  the  interest  ia  to  be  paid  half-yearly^  add  here  clause  2  in  No.  I.  ante^ 
Bcction  IL,  p.  38. 
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V:  II.      the  second  part,  and  (tramferree)  of  &c,  of  the  third  part  [Insert 

Trwnrfer  of   recital  of  conveyance  in  fee  by  toay  of  mortgagey  ut  ante.  Section  VIIL, 

F^^t!^M^  No.  L,  clause  2,  p.  320 ;  as  also,  that  default  was  made  in  pay- 

Mortgagor     menty  that  principal  is  still  due,  but  that  all  interest  has  been  paid! 

-    ut  ante.  No.  L,  in  the  present  Section,  clauses  3  and  4,  p.  340.] 


Of  A|^riMnnoiit 
for  tranafer. 


Testatiiin. 


Habendum. 


2.  And  whereas  the  said  {transferree),  at  the  request  of  the 
said  {mortgagor)^  hath  agreed  to  pay  off  the  said  principal  sum  of 
1,0002.  to  the  sud  (transferror),  on  having  an  assignment  of  such 
mortgage  debt,  and  a  conveyance  of  the  said  mortgaged  beredita* 
ments  and  premises  made  to  him  in  manner  hereinafter  appearing. 

3.  Now  THIS  Indenture  witnesseth,  that  in  pursuanee  of 
the  said  recited  agreement,  and  in  consideration  of  the  sum  of  1,000/. 
sterling,  paid  by  the  said  (transferree)  to  the  said  (tranrferror)  on 
the  execution  hereof,  at  the  request  and  by  the  direction  of  the  said 
(mortgagor),  (testified  by  his  being  a  party  hereto),  the  reeript 
of  which,  and  that  the  same  is  in  full  satisfaction  and  discharge  of 
all  moneys  due  to  him  upon  his  said  recited  mortgage  security, 
the  said  (transferror)  hereby  acknowledges,  and  therefrom  doth 
by  these  presents  release  and  for  ever  discharge  the  said  (tranh 
ferree),  his  executors,  administrators  and  assigns,  and  also  the  sud 
(mortgagor),  his  heirs,  executors  and  administrators  ;  and  also  in 
consideration  of  the  sum  of  5s.  at  the  same  time  as  aforesaid  paid 
by  the  said  (transferree)  to  the  said  (mortgagor),  the  receipt  of 
which  is  hereby  acknowledged,  he  the  sidd  (transferror),  at  the 
request  and  by  the  direction  of  the  said  (mortgagor),  (testified 
as  aforesaid),  doth  by  these  presents  grant,  release  and  convey, 
and  the  said  (mortgagor),  doth  by  these  presents  grant,  release, 
and  confirm,  unto  the  said  (transferree)  and  his  heirs,  ALL,  &c 
[Describe  parcels;  Insert  general  words,  all-estate  clause,  atti 
all-deeds  clause,  ut  ante.  Section  II.,  No.  L,  clause  5,  p.  S3.] 

4.  To  have  and  to  hold  the  said  (short  general  description), 
and  all  and  singular  other  the  hereditaments  and  premises  herdn* 
before  described,  and  hereby  granted  and  released,  with  their 
appurtenances,  unto  the  said  (transferree)  and  his  heirs,  TO  THB 
USE  of  the  said  (iranrferree),  his  heirs  and  assigns  for  ever,  freed 
and  absolutely  discharged  from  the  proviso  for  redemption  contained 
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in  the  said  hereinbefore  redted  indenture,  but  subject  to  the      No^. 
proviso  for  redemption,  and  the  proyisoes,  declarations  and  agree-    Tranrfer  rf 
ments  hereinafter  contained.  F^i^wwkkk 

Mortgagor 
concuTB, 

5.  Provided  always,  that  if  the  said  {mortgagoT)j  his  heirs,  — 
eiecutors,  administrators  or  assigns,  shall  pay  or  cause  to  be  paid  redemptioo. 
onto  the  said  {tranrferree)^  his  executors,  administrators  or  assigns, 

the  sum  of  l,000il  sterling,  together  with  interest  for  the  same  at 
the  rate  of  42.  10«.  for  every  IQOl  by  the  year,  without  deduction, 
then  the  said  (iransferree\  his  heirs  or  assigns,  will  at  the  request 
and  costs  of  the  said  {mortgagor)^  his  heirs,  executors,  adminis- 
trators or  assigns,  reconvey  the  said  mortgaged  hereditaments  and 
premises  unto  the  siud  {mortgagor)^  his  heirs  or  assigns,  free  from 
aQ  incumbrances  created  by  the  said  {transferree\  his  heirs  or 
assigns.  p[N8£RT  power  of  sale  and  foreclosure  clauses,  ut  ante. 
Section  IL,  No.  I.,  clauses  8,  9,  pp.  35  to  37.  Add  covenatU  from 
iranrferror  that  he  fias  done  no  act  to  incumber,  as  in  last  precedent, 
clause  6,  p.  343.] 

6.  And  the  S2ud  (mortgagor)  doth  heiieby  for  himself,  his  heirs,  OnrenaDt  from 
executors  and  administrators,  covenant  with  the  said  (trantferree),  My'^t^of" 
his  heirs,  executors,  administrators  and  assigns,  that  he  the  said  F'^fj?!^  "^ 
{mortgagor),  his  heirs,  executors  or  administrators,   will  on  the 

day  of  next  pay  or  cause  to  be  paid  unto  the 

said  {transferree),  his  executors,  administrators  or  assigns,  the 
eniii  of  l,000iL  sterling,  together  with  interest  for  the  same 
at  the  rate  of  4L  \0s.  for  every  1002.  by  the  year  without 
deduction,  {b) 

7.  And  also,  that  they  the  said  (transferror)  and  (mortgagor),  por  good  right 
or  one  of  them,  now  have  or  hath  in  themselves  or  himself,  good  ^  *^°^^* 
right  by  these  presents  to  convey  the  said  hereditaments  and  pre- 
mises hereby  granted  and  released,  with  their  appurtenances,  unto 

AND  TO  THE  USE  of  the  Said  (transferree)  his  heirs  and  assigns^ 
in  manner  aforesaid,  according  to  the  true  intent  and  meaning  of 


(b)  If  the  interest  is  to  be  paid  half-yearly^  add  here  clause  2  in  No.  L  ante^ 
Section  1 1.,  p.  38. 
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Mo.  II.      these  presents.  [^Adt>  eovenants  from  mortgagor  for  qmel  agogmentf 

Trcmrfm-of  freedom  from  tjummbrances,  and  for  frrther  agsurance ;  AHi>AL8(^ 

FdTm^^oA^  <;m'man/tf  from  iransforree  that  mortgagor  shall  etgoy  untU  drfatdtf 

Mortgagor    ^n^  ^^  transferree  will  not  exercise  power  of  sale,  wiOumt  giving 

mortgagor  six  months^  noHee;  ut  ante.  Section  IL,  No.  L,  danses 

13  to  18  inclnsiTC^  pp.  38  to  40.] 

In  WITKE88,  &c 
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No.  m. 


transfer  of  mortgage  in  fee,  and  further  charge, 
subject  to  a  new  proviso  for  redemption  and  fresh 
covenants;  variation  where  additional  property 
is  added  to  the  mortgage  assurance. 


1.  Putiw. 

1  Recital  that  de&olta  were  made  id 
payment;  that  priDcipal  is  still 
due,  but  that  all  interest  has 
been  paid. 


3.  Of  afpreement  to  pay  off  mortgage, 

and  make  further  advance. 

4,  Testatum. 


1.  THIS  INDENTURE,  made  the     day  of       ,  A.D.  185  ,  p,rti«. 
BsTWEfiN  [Insert  scune  parties  as  in  last  precedent ;   AND  then 

ADD  reeiial  of  mortgage^  ut  ante.  Section  YIII.,  Na  L,  clause  2, 
p.  320.]  (a) 

2.  And  whereas  default  was  made  in  payment  of  the  said  sum  Recital  that 
ct  1,0002.  and  interest,  at  the  time  appointed  by  the  said  recited  j^^  i^*^ 
proYiao,  and  the  whole  of  the  said  principal  sum  of  1,000£  still  ^•°.*5.i^ 
reoudns  owimr  to  the  said  (transferror)  upon  his  said  recited  mort-  ib  still  dae, 

^  \  ^  /     r  but  that  all 

interest  has 
• — • been  paid. 


.  (a)  If  additioiial  ptoperty  acquired  by  mortgagor  is  intended  to  be  included,  Practical 
'B'ert  here  recital  of  conveyance  to  mortgagor,  tU  <mtej  Section  VIIL,  No.  IV.,  obeenratioos. 
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No.   IV. 


TRANSFER  OF  MORTGAGE  OF  LEASEHOLD  PREMISES  WHICH 
HAVE  BEEN  MORTGAGED  BY  WAY  OF  UNDER  LEASE,  THE 
TRANSFER  BEING  MADE  BY  THE  MORTGAGEE  WITHOUT 
THE  MORTGAGOR'S  CONCURRENCE.  VARIATION,  WHERE  HE 
IS  A  CONCURRING  PARTY. 


1.  Parties. 

2.  Recital  of  deed  creating  mortgage. 

3.  That  principal  is  still  dne,  but  that 

all  interest  has  been  received  by 
mortgagee  out  of  the  rents  and 
profits. 

4.  Recital  of  agreement  to  transfer. 


5.  Testatum,    by   which    transfierror 

assigns  mortgaged  jvemiaes  and 
mortgage  debt. 

6.  Habendum :  leasehold  premises  to 

transferree  for  residue  of  tenn. 

7.  Habendum :  mortgage  debt. 


Partiw.  1,  THIS  INDENTURE,  made  the        day  of       A.D.  185  , 

Between  {transferror),  of,  &c.,  of  the  one  part,  (a)  and  (jtnmM' 
ferree),  of,  &c,  of  the  other  part.     [Insebt  recital  of  lease,  ut  ante. 
Section  III.,  No.  I.,  clause  2,  p.  158.] 

tiecitai  of  deed  2.  And  WHEREAS  by  indenture  dated  on  or  about  the  day 
l^l^^^g^  of  ,  in  the  year  1841,  and  made  between  the  said  {mortgagor), 
of  the  one  part,  and  the  said  {transferror),  of  the  other  part,  the 
said  {mortgagor)  did  thereby  grant  and  demise  unto  the  sud 
{transferror)  the  messuages  or  closes  of  land  and  premises  herein- 
after described,  and  which  are  intended  to  be  hereby  assigned,  to 
HOLD  the  same,  with  the  appurtenances,  unto  the  said  {transferror)^ 
his  executors,  administrators  and  assigns,  from  thenceforth  for  all 


Practical  (^)  1^  ^^  mortgagor  concurs,  the  parties  must  be  the  same  as  in  clause  1  in 

dlrcctioiu.         ^^t  precedent. 


MODERN  CONYBTAKOIira  353 

the  then  reudae  of  the  raid  tenn  of  ninety-nine  yean,  excepting      ^o-  ^^ 
the  last  day  thereof;  and  subject  to  a  proviso  for  making  void  the    Tnmtfar  of 
said  term,  on  payment  by  the  said  {mortgagor)^  his  executors,  ofLK»^ld 
administrators  or  assigns,  unto   the  said   {tranrferrar)^  his  ®?^ ''^'^jj^jj^f** 
CQtors,  administrators  or  assigns,  of  the  sum  of  2,000/.,  and  Mortgaged  by 
interest  at  the  rate  of  4iL  for  every  100/.  by  the  year,  on  the  Vnderhoie,  fe. 

day  of  then  next,  but  in  payment  whereof  default  was 

made* 

3.  Ajtd  wh£BBA5  the  siud  principal  sum  of  2,000/.  still  remains  ^nfdD^^ 
owing  to  the  said  {transferror)  upon  his  said  hereinbefore  recited  ^^^  ^^^^  ■^^ 
mortgage  security ;  [but  the  said  {trcmrferrar)  having  given  notice  been  received 
to  the  tenants  in  possession  of  the  said  mortgaged  premises  to  pay  o^t^  tib^mts 
over  to  him  the  rents  and  profits  of  the  said  premises,  he  hath  *°^  v^^ 
thereby  and  thereout  received  the  whole  of  the  interest  due  to  him 

upon  his  said  recited  mortgage  security,  up  to  the  day  of  the  date 
of  these  presents,  as  the  said  {transferror)  doth  hereby  testify  and 
acknowledge.]  (6)  [Insert  agreement  for  transfer,  ut  ante.  No.  L, 
daase  4,  p.  342.] 

4.  Now  THIS  iNDBirruRE  WITNB88ETH,  that  in  pursuance  of^wtatam,  by 

which  tnms- 

the  said  agreement,  and  in  consideration. of  the  sum  of  2,000£  feiror assigns 
sterling,  this  day  paid  by  the  said  {transferree)  to  the  said  {trans-  ^fJSand 
ferrar)^  (c)  the  receipt  of  which  the  said  {transferror)  hereby  ""^gage  debt. 
acknowledges,  and  also  that  the  same  is  in  full  satisfaction  and 
discharge  of  all  moneys  owing  to  him  in  respect  of  his  said  recited 


{h)  If  the  mortgagor  is  to  be  a  ooncnniDg  partyj  sobstitnte  for  words 
mthin  brsckets — 

^  but  all  interest  for  the  same  has  been  duly  paid  up  to  the  day 
of  the  date  hereof,  as  the  said  {transferror)  doth  hereby  testify  and 
acknowledge." 

and  then  add  agreement  to  paj  off  mortgage  and  to  make  farther  advance, 
trf  os/e.  No.  III.,  clause  3«  p.  350. 

(c)  If  the  mortgagor  ooncurs,  add— 

^  at  the  request  and  by  the  direction  of  the  said  {mortgagor), 
testified  by  his  being  a  party  hereto.'' 
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No.  IV.      mortgage  secrmij,  and  therefrom  doth  release,  ezolierate  and  for 

Tranter  of   ever  discharge  the  said  (transferree),  his  heirs,  ezecators,  adminia- 

of  L^d!oid  trators  and  assigns,  {d)  he  the  said  {trans/error),  {e)  DOTH  by 

^^flTftaa?***  tl^Bse  presents  assign  and  transfer  unto  the  said  {transferree)^ 

Mortgaged  hy  firsts    ALL,  &C.      [HeRB    DESCRIBE    parceb,    AND   INSERT  general 

voy  of 

Underieate,  ^e.  toords],  AND  all  the  estate,  right,  title  and  interest,  both  legal  and 
equitable,  of  him  the  said  (transferror^  {/)  therein ;  secandfy,  ALL 
THAT  the  said  principal  sum  of  2,000/L,  so  as  aforesaid  secured  by 
the  said  hereinbefore-recited  indenture,  and  all  interest  hereafter 
to  grow  due  in  respect  of  the  said  principal  sum  hereby  assigned, 
and  all  benefit  and  advantage  to  be  received  therefrom ;  and  all 
the  estate,  right,  title  and  interest,  both  legal  and  equitable, 
of  him  the  said  (transferror)  therein. 


Habendom : 
leasehold 
premiMs  to 
tniDsfeiTBe  fat 
rendaeof 
tarm. 


5.  To  HAVE  AND  TO  HOLD  the  Said  messuagcs  or  tenements, 
closes  of  land,  and  all  and  singular  other  the  premises  hereinbefore 
described,  and  hereby  assigned,  with  their  appurtenancesi,  unto  the 
said  {transferree)y  his  executors,  administrators  and  assigns,  from 
henceforth  for  and  during  the  rest,  residue  and  remainder  of  the 
sfud  term  of  ninety-nine  years,  excepting  the  last  day  thereof; 
AND  for  all  other  the  estate,  term  and  interest  of  him  the  said 
(transferror)  therein ;  (/)  subject  nevertheless  to  such  right  of 


(J)  If  the  moitgaf{or  is  to  be  a  ooncurriDK  party,  insert  here— 

**  and  also  the  said  (mortgagor)^  his  heirs,  executors  and  adminis- 
trators." 

(e)  If  the  mortgagor  is  to  be  a  concnning  party,  add  here — 

**  at  the  request  and  by  the  direction  of  the  said  (mortgagor)^ 
testified  as  aforesaid." 

(J)  If  the  mortgagor  concurs,  add — 
**  and  (mortgagor).^ 

(g)  If  mortgagor  ooncorsi  snbstifeiite  for  remaiiUDg  portioo  of  this  danse^ 

*^  discharged  of  the  provisoes  for  redemption,  and  the  power  of 
sale  contained  in  the  said  hereinbefore  recited  indenture,  bat 
subject  to  the  proviso  for  redemption,  the  power  of  sale,  and 
the  powers,  provisoes,  declarations  and  agreements  hereinafter 
contained.'' 
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equity  of  redemption  (if  any)  as  is  now  vested  in  the  said  {mart'      No.  iv. 
gogor\  his  executors,  administrators  or  assigns^  by  virtue  of  the    Transfer  qf 
said  hereinbefore  recited  indenture :  but  subject  to  the  powers  ^y  LMsdwid 
of  sale,  and  aU  and  singular  other  the  powers  and  authorities,  ^^ASw*6e«?'^ 
trusts,  intents  and  purposes  in  such  indenture  expressed  and  con-  Mortgaged  by 
tained  as  are  now  subsisting,  and  that  as  fully  and  effectually  underUate,  ^. 
to  all  intents  and  purposes  as  the  said  (transferror),  his  executors, 
administrators  or  assigns,  could  or  might  have    exercised  the 
same. 

7.  To  HAVE,  HOLD,  BECEIVE  AND  TAKE  the  said  principal  sum  Habendum, 

of  2,000/.,  and  all  and  singular  other  the  premises  hereinbefore 
lastly  expressed  to  be  hereby  assigned  unto  the  said  {transferree), 
hiB  executors,  administrators  and  assigns,  as  and  for  his  and  their 
proper  moneys,  chattels  and  effects  absolutely  and  for  ever. 
[Insebt  power  of  attorney,  ut  ante.  Section  IL,  No.  XYIIL, 
clause  7,  p.  130;  also  covenant  from  transferror  that  lie  has  done 
no  act  to  incumber,  ut  ante.  No.  L,  clause  6,  p.  343,  and  covenants* 

In  witness,  &c. 


*  If  mortgagor  is  a  concurring  partj^  a  fresb  proviso  for  redemption  and 
ibe  other  oorenants  applicable  to  a  mortgage  of  leaseboldsy  ut  ante,  Section  III., 
No.  I.,  dausee  7,  8,  pp.  160«  16 1«  must  be  inserted  bere. 
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No.  V. 


TRANSFER  OF  MORTGAGE  WHICH  HAS  BEEN  EFFECTED  BY  A 
TENANT  IN  TAIL  WITHOUT  THE  CONSENT  OF  THE  PRO- 
TECTOR: AND  ALSO  FURTHER  CHARGE  TO  A  NEW  LENDER: 
THE  BASE  FEE  CREATED  BY  THE  FORMER  MORTGAGE 
BEING  CONVERTED  INTO  A  FEE  SIMPLE  ABSOLUl'E  BY  THE 
PRESENT  ASSURANCE. 


1.  Parties. 

2.  Recital  of  deed  creating  the  mort- 

gage, and  whereby  base  fee  was 
also  created. 

3.  That  mortgagor,  for  want  of  con- 

sent of  protector,  had  only  been 
able  to  pass  a  base  fee. 

4.  Of  death  of  protector. 

5.  Testatum. 


6.  Habendum  to  transferree  in  fee, 

absolutely  discharged  from  all 
estates  in  remainder  expecauit 
on  estate  taiL 

7.  Covenant  from  mortfi^or  for  paj- 

ment  of  principal  and  interest 

8.  Covenant   from    transferree    that 

mortgagor  shall  enjoy  until 
default. 


Parties. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.  185  , 
Between  {transferror)^  of,  &c.,  of  the  first,  part,  {f^mrtgagor^  of, 
&C.,  of  the  second  part,  and  {transferree),  of,  &c.,  of  the  third  part 


Becital  of  deed 
creating  the 
mortgage,  and 
whereby  base 
fee  WAS  also 
created. 


2.  Whereas  by  indenture  of   release  dated   the  day 

of  in  the  year  1845  (in  pursuance  of  the  act  for  rendering  a 

release  as  effectual  for  the  conveyance  of  freehold  estates  as  a  lease 
and  release  by  the  same  parties),  between  the  said  {mortgagor)  of 
the  one  part,  and  the  said  {transferror)  of  the  other  part,  and 
enrolled  on  the  day  of  in  the  same  year  in  the  High 

Court  of  Chancery,  the  hereditaments  and  premises  hereinafter 
described  (and  to  which  the  said  {mortgagor),  was  entitled  as  tenant 
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m  tail  in  remainder  immediately  expectant  on  the  decease  of  (mort-      No-  V, 
gagoff^s  father)^  who,  as  tenant  of  the  preceding  life-estate,  was    Transfer  of 
protector  of  the  settlement),  were  graDted  and  released  unto  and    ^  j^^beL 
to  the  use  of  the  said  (transferree),  his  heirs  and  assigns,  subject  f^^alui^T^ii 
to  the  estate  for  life  of  the  said  {fatker\  and  the  estates,  rights,  without  consent 

titles^  interests  and  powers,  to  take  effect  after,  or  in  defeazance  of        

the  estate  tail  of  the  said  {mortgagor),  and  also  subject  to  a  pro- 
viso for  redemption  and  reconveyance,  on  payment  by  the  said 
{mortgagor^  his  heirs,  ^executors,  administrators  or  assigns,  unto 
the  said  {mortgagee)^  his  executors,  administrators  or  assigns,  of 
the  sum  of  1,500Z.  and  interest,  at  the  time  and  in  manner  therein 
mentioned,  but  in  payment  whereof  default  was  made. 

3.  And  whereas  the  said  (mortgagor),  being  unable  at  the  That  mort- 
time  of  the  execution  of  the  now-reciting  indenture  to  pass  more  waDi  of  consent 
than  a  base  fee  in  the  said  hereditaments  and  premises,  in  conse-  had  on^^be«n 
quence  of  being  unable  to  obtain  the  consent  of  the'said  (  father)  f^'®  ^  P**"  * 
as  such  protector  as  aforesaid,  he  the  said  {mortgagor),  did  thereby 
eovenant  with  the  said  (transferror),  his  heirs,  executors,  adminis-? 

trators  and  assigns,  that,  when  competent  so  to  do,  he  or  his  issue 
in  tiul  would  execute  such  further  assurances  as  should  effectually 
bar  all  estates,  rights,  titles,  interests  and  powers,  to  take  effect 
after  the  determination  or  in  defeazance  of  such  estate  tail  of  the 
said  {mortgagor),  so  as  to  vest  a  good,  sure,  perfect  and  indefeasible 
estate  of  inheritance  in  fee  simple  in  the  said  {^transferror),  his 
heirs,  and  assigns. 

4.  And  whereas  the  said  (  father)  died   on   the  day  ^^  <*«**^  ^^ 

\  protector, 

of  last,  but  no  further  assurance  in  pursuance  of  the  cove^ 

nants  contained  in  the  said  hereinbefore  recited  indenture  hath  as 
yet  been  made.  [Insert  r^ctW  that  principal  is  still  due,  but 
thataU  interest  has  been  paid,  utante.  No.  L,  clauses  3  and  4,  pp.  340 
to  343 ;  And  also  agreement  for  transfer,  ut  ante.  No.  IT.,  clause  2, 
p.  346.] 

5.  Now  this  Indenture  witnesseth,  that  in  pursuance  of  iMtatnm. 
the  said  agreement,  and  in  consideration  of  the  sum  of  1,500/. 
sterling,  this  day  paid  by  the  said  {transferree)  to  the  said  {trans^ 
/error),  (at  the  request  and  by  the  direction  of  the  said  {mortgagor), 

2  A  2 
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No.v.        testified  by  his  being  a  party  hereto  and  concurring  herein),  th« 

Tirmsferof  receipt  of  which,  and  that  the  same  is  in  full  for  all  principal 

'^t^M  *    moneys  and  interest  due  to  him  in  respect  of  his  said  hereinbefore 

«fecied  h^    rccitcd  mortgage  security,  the  said  {Iransfeiror)  hereby  acknow- 

wUhout  content  ledgcs^  and  therefrom  doth  by  these  presents  release,  exonerate^ 

'  and  for    ever  discharge   the    said    {transferree)    his    executOTSp 

administrator  and  assigns,  and  also  the  said  {mortgagor),  his  heirs, 
executors,  administrators  and  assigns,  and  also  in  consideration 
of  the  further  sum  of  250/.  sterling,  at  the  same  time  as  aforesaid 
paid  by  the  said  {transferree)  to  the  said  {mortgagor),  the  receipt 
of  which  said  sum  of  250/.,  and  payment  of  the  said  sum  of  l,500t 
in  manner  aforesaid,  making  together  the  sum  of  l,750/L,  the  said 
{mortgagor)  hereby  acknowledges,  and  therefrom  doth  by  these 
presents,  release,  exonerate  and  for  ever  discharge  the  said  {tram- 
ferree\  his  heirs,  executors,  administrators  and  assigns;  HE  the 
said  {transferror)  (at  the  request  and  by  the  direction  of  the  said 
(mortgagor)^  testified  as  aforesaid),  doth  by  these  presents  graoi, 
release  and  convey,  and  for  the  purpose  of  barring,  defeating  and 
destroying  all  estates,  rights,  titles,  interests  and  powers,  to  take 
effect  after  the  base  fee  into  which  the  estate  tail  of  ihe  sud 
{mortgagor)  was  converted  by  the  said  hereinbefore  recited  inden- 
ture, and  to  confirm  the  title  of  the  said  {transferree)  to  the 
inheritance  in  fee  simple  in  possession  of  the  said  hereditaments, 
HE,  the  said  {mortgagor),  DOTH  by  these  presents  grant,  release, 
ratify  and  confirm  unto  the  said  {transferree)  and  his  heirs,  all,  &c 
[Hebe  describe  parcels,  and  insert  general  words ;  all-estate 
clause ;  and  all-deeds  clause ;  ut  ante.  Section  II.,  No.  L,  clause  5, 
p.  33.] 

Hmbmdnm  to         6.  To  HAVE  AND  TO  HOLD  the  Said  (short  general  description), 
fee  absoioteij     &iid  all  and  singular  other  the  premises  hereinbefore  described, 
alrwutM  in**"  *°^  hereby  granted,   released  and  confirmed,  with  their  appur- 
remaindor         tcnauces,  uuto  thc  Said  {transferree)  and  his  heirs,  TO  THE  USB  of 
esute  tail.        the   Said   {transferree),  his  heirs  and  assigns  for  ever,  freed  and 
discharged  of  and   from   all   estates,  rights,  titles,  interests  and 
powers  to  take  efiPect  after  the  determination  or  in  defeazance  of  the 
said  estate  tail,  or  base  fee  into  which  it  was  converted;  anp 
ALSO  freed  and  absolutely  discharged  from  the  proviso  for  redemp- 
tion contained  in  the  said  hereinbefore  recited  indenture,  and  all 
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I  equity  and  right  of  redemption  subsisting  by  virtue  thereof,  but       No.  v. 
subject  nevertheless  to  the  proviso  for  redemption,  and  the  powers,    Trantfer  of 
provisoes,  declarations  and  agreements  hereinafter  expressed  and  ^^^^^*^^ 
declared.     [Here  insert  proviso  for  redemption^  power  of  sale  in    effected  by  a 

,  Tenant  in  Tail 

default y  and  foreclosure  clause,  ut  ante^  Section  IL,  No.  L,  clauses  7,  withatu  eoment 
8,  and  9,  pp.  33  to  37  ;  also  covenant  from  transferror  thai  he  has         ^^ 
done  no  act  to  incumbery  ut  ante.  No.  L,  clause  6,  p.  343.] 

7.  Ani>  the  said  (mortgagor)  doth  hereby  for  himself,  his  heirs,  Covenant  from 
executors  and  administrators,  covenant  with  the  said  {transferree\  pa^^t^f  ^'^ 
his  heirs,  executors,  administrators  and  assic^ns,  that  he  the  said  P""^'lfl  ^^^ 

'  '  o     »  interest. 

{mortgagor^  his  heirs,  executors  or  administrators,  will  pay  or 
cause  to  be  paid  unto  the  said  {transferree\  his  executors,  adminis- 
trators or  assigns,  the  said  sum  of  1,7502.  sterling,  together  with 
interest  for  the  same,  at  the  rate  of  4/.  for  every  100/.  by  the  year, 
at  the  time  and  in  manner  hereinbefore  appointed  for  payment 
thereof.  [Here  insert  covenant  from  mortgagor  that  he  has  good 
right  to  convey ;  for  quiet  enjoyment;  freedom  from  incumbrances, 
and  for  further  assurance,  ut  ante.  Section  IL,  No.  I.,  clauses  12  to 
15  inclusive,  pp.  38,  39 ;  also  covenant  from  transferree  to  indem- 
nify transferror,  ut  ante,  No.  L,  clause  9,  p.  344.] 

8.  And  the  said  (transferree)  doth  hereby  for  himself,  his  heirs,  Covenant  from 
executors  and  administrators,  covenant  with  the  said  (mortgagor),  mortgaf^or  bhaii 
his  heirs,  appointees  and  assigns,  that  until  default  shall  be  made  ^"fauit"''^ 

in  payment  of  the  said  sum  of  1,750Z.  and  interest,  at  the  time 
and  in  manner  aforesaid,  it  shall  be  lawful  for  the  said  (mortgagor)^ 
his  heirs,  appointees  and  assigns,  to  hold  and  enjoy,  and  to  receive 
and  take,  the  rents,  issues  and  profits  of  the  said  messuages  or 
tenements,  hereditaments  and  premises,  hereby  granted  and 
released,  without  any  let,  suit,  eviction,  ejection,  interruption, 
denial  or  disturbance  of  or  by  the  said  (transferree),  his  heirs, 
executors,  administrators  or  assigns,  or  any  other  person  or  persons 
whomsoever  rightfully  claiming  by,  from,  through,  under  or  in 
trust  for  him  or  them.  [Here  insert  covenant  from  transferree 
not  to  exercise  power  of  sale  without  notice,  ut  ante.  Section  II., 
Na  L,  clause  18,  p.  40.] 

In  witness,  &c. 
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No.    VI. 


TRANSFER  OF   MORTGAGE   AND    FURTHER   CHARGE    WHERE 
.   THE    MORTGAGED  PREMISES   WERE  ORIGINALLY   DEMISED 
FOR  A  TERM,  BUT  ARE  NOW  CONVEYED  IN  FEE. 


1.  Parties. 

2.  Recital  of  agreement  for  transfer. 


3.  TesWum. 


Partief. 


Becitol  of 
agreement  for 
transfer. 


Testatum. 


1.  THIS  INDENTURE,  made,  &c.  [Insert  date  and  noma 
of  parties y  as  in  last  precedent;  and  recite  mortgage  by  demise^  ut 
ante,  Section  Ylll.,  No.  L,  clause  D,  in  notes,  p.  321 ;  and  thai 
principal  is  still  ducy  but  that  all  interest  has  been  paid,  ut  ib.,  dause  3, 

p.  321.] 

2.  And  whereas  the  said  {mortgagee)  haying  called  upon  the 
said  {mortgagor)  to  pay  off  the  said  mortgage  debt  of  750^,  the 
said  {mortgagor)  has  requested  the  said  {transferree)  to  advance  the 
same,  and  also  to  lend  the  said  {mortgagor)  the  further  sum  of 
500£,  which  the  aaid  {transferree)  has  agreed  to  do,  upon  having 
the  fee-simple  and  inheritance  of  the  said  mortgaged  premises 
conveyed  and  assured  to  him  in  manner  hereinafter  mentioned. 

3.  Now  THIS  Indenture  witnesseth,  that  in  consideration 
of  the  sum  of  750Z.  sterling,  paid  by  the  said  {transferree)  to  the 
said  {mortgagee),  on  the  execution  hereof,  at  the  request  and  by  the 
direction  of  the  said  {mortgagor)^  (testified  by  his  being  a  party 
hereto),  the  receipt  of  which,  and  that  the  same  is  in  fall  satis- 
faction of  all  moneys  owing  to  him  in  respect  of  his  said  recited 
mortgage  security,  the  said  {mortgagee)  hereby  acknowledges,  and 
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therefrom  doth  release  and  for  ever  discharge  the  said  {tran8ferree\      No.  vi. 
and  also  the  said  (mortgagor)^  and  their  respective  heirs,  execators,     Tramfer  qf 
administrators  and  assigns ;    And  also,  in  consideration  of  the  ^'^^^^'  ^' 
farther  sum  of  250^  sterling,  at  the  same  time  as  aforesaid  paid 
hy  the  said  {transferree)  to  the  said  (mortgagor)^  the  payment  and 
receipt  of  which  two  several  sums  of  7507.   and  250/.,  making 
together  the  sum  of  1,000/.,  the  said  {mortgagor)  hereby  acknow- 
ledges, and  therefrom  doth  release  and  for  ever  discharge  the  said 
{lranrferree)y    his    heirs,   executors,   administrators  and   assigns, 
He  the  said  {mortgagee)^  (at  the  request  and  by  the  direction  of 
the  said  (mortgcigor),  (testified  as  aforesaid),  and  for  the  purpose  of 
merging  the  said'  term  of  1,000  years,  doth  by  these  presents  ' 

assign,  surrender  and  yield  up,  and  the  said  (mortgagor)  doth  by 
these  presents  grant,  release  and  confirm  unto  the  said  {trans- 
fsrree)  and  his  heirs.  All,  &c.  [Describe  parceb,  insert  general 
words  ;  aU-estate  clause^  and  all-deeds  clatise,  ut  ante ;  also  haben- 
dumy  proviso  for  redemption,  power  of  sale,  foreclosure  clause,  and 
usual  mortgage  covenants,  ut  ante.  Section  II.,  No.  L,  clauses  5  to 
17  indosive,  pp.  33  to  39 ;  OB,  if  brevity  is  desirable,  substitute 
dauses  5  to  14  inclusive,  ut  ib.y  No.  IL,  pp.  45  to  49.] 

In  witness,  &c 
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No.    VII. 


TRANSFER  OF  MORTGAGE  OF  COPYHOLDS  WHICH  THE  MORT- 
GAGOR HAS  SURRENDERED,  BUT  TO  WH^CH  THE  MORT- 
GAGEE HAS  NOT  BEEN  ADMIITED,  THE  MORTGAGOR  MAKING 
A  FRESH  SURRENDER  TO  THE  TRANSFERREE'S  USE. 


1.  Redtal  of  prior  aomnder. 

[  2.  That  default  was  made  in  payment, 
but  that  mortgagee  has  not  been 
admitted. 


3.  Memorandum  of  sorrender  with 
power  of  appointment,  with  ulti- 
mate limitation  to  transferree  in 
fee. 


Becital  of  prior 
snrreDdor. 


L  The  Manor  of  A.  ^  WHEREAS  at  a  Court  Baron,  holden  in 
in  the  >     and  for  the  said  manor,  on  the 

County  of  Somebset.-^      day  of  ,  {mortgcyor)  of,  &c, 

surrendered  into  the  hands  of  the  lord  of  the  said  manor.  All 
[Describe  copyhold  parcelsjy  with  their  appurtenances,  TO  the 
USE  of  {mortgagee)^  of,  &c.,  his  heirs  and  assigns  for  ever,  to  the 
IKTENT  that  the  said  (mortgagee)  might  be  admitted  tenant  of  the 
said  premises  on  the  court  rolls  of  the  said  manor.  To  hold  to 
him,  his  heirs  and  assigns  for  ever,  at  the  will  of  the  lord,  accord- 
ing to  the  custom  of  the  said  manor,  subject  to  a  proviso  for 
redemption  on  payment  by  the  said  {mortgagor)^  his  heirs, 
executors,  administrators  or  assigns,  unto  the  said  (mortgagee), 
his  executors,  administrators  or  assigns,  of  the  sum  of  1,000/. 
and  interest,  at  the  rate  of  5L  for  every  IDOL  by  the  year,  on 
the  day  of  then  next 


That  defanit  2.  And  whebeas  default  was  made  by  the  said  (mortgagor)  in 

was  made  in  </                                 •*  ^f     ^ 

pajmeot,bQt  payment  of  the  said  sum  of  1,000/.  and  interest,  at  the  time 

haa^noT*^**  appointed  for  the  payment  thereof,  in  the  siud  recited  proviso  for 

admitted. 
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redemption ;  but  the  said  {mortgagee)  hath  never  been  admitted      No.  vii. 
tenant  to  the  said  copyhold  or  customary  hereditaments  and  pre-*    Transfer  of 
mises  under  the  said  surrender,(a)     [Recite  that  principal  is  still  ^^^  %,^ 

dve,  but  that  all  interest  has  been  paid,  and  also  agreement  for  loan,        

ut  ante.  No.  L,  clauses  3  and  4,  pp.  340  to  343.] 

3.   Now  BE   IT   REMEMBEBED.  that  in  consideration  of  the  sum  MemoraDdnm 

of  snireDder 

of  1^0002.  sterling  this  day  paid  by  the  said  (transferree)  to  the  with  power  of 
Biud  (mortgagee),  at  the  request  and  by  the  direction  of  the  said  t^th^nitinuite 
{mortgagor),  (testified  by  his  being  a  party  hereto),  the  receipt  of  j^*"***^***"  *? 
which,  and  that  the  same  is  in  full  satisfaction  and  discharge  of  f«e- 
all  moneys  owing  to  him  upon  his  said  recited  mortgage  security, 
the  said  {mortgagee)  doth  hereby  acknowledge,  and  therefrom  doth 
by  these  presents  release,  exonerate,  and  for  ever  discharge  the 
said  {mortgagor),  his  heirs,  executors,  administrators  and  assigns, 
and  also  the  said  copyhold  or  customary  hereditaments  and  pre- 
mises, as  also  the  said  {transferree),  his  heirs,  executors  and  adminis- 
trators, HE  the  said  {mortgagor),  with  the  privity,  consent  and 
approbation  of  the  said  {mortgagee),  (testified  by  his  being  a  party 
hereto),  hath  this  day  out  of  court  surrendered  into  the  hands 
of  the  lord  of  the  said  manor  by  the  rod,  by  the  acceptance  of 
{steward),  esquire,  steward  of  the  said  manor,  according  to  the 
custom  thereof,  all  and  singular  the  copyhold  or  customary  here- 
ditaments and  premises,  with  their  appurtenances,  and  all  the 
estate,  right,  title  and  interest,  both  legal  and  equitable,  of  the 
said  {mortgagor)  therein ;  To  SUCH  uses,  upon  such  trusts,  and  for 
such  ends,  intents  and  purposes  as  the  said  {transferree),  his  heirs, 
executors,  adnunistrators  or  assigns,  shall  at  any  time  before  the 
expiration  of  twenty-one  years  from  the  death  of  the  survivor  of 


(a)  In  mortgages  of  copyhold  property,  as  we  have  previonsly  remarked,  Pnu^tical 
iltboagh  the  premises  are  surrendered  to  the  mortgagee's  use,  his  admission  is  obserTmtions. 
usuaflj  delayed  in  order  to  save  expense ;  but  when  a  transfer  of  the  mortgage 
has  Men  made,  it  has  been  a  common  practice  for  the  mortgagee  to  be 
admitted,  and  then  for  him  to  surrender  to  the  transferree ;  but  this  mode  of 
proceeding  entails  an  additional  and  unnecessary  expense  on  the  mortgagor 
without  conferring  the  slightest  advantage  to  the  transferree ;  for  the  entire 
object  of  the  transfer  may  be  effected  by  t]^e  mortgagor's  making  a  fresh 
surrender  to  the  transferree's  use  as  in  the  form  above  given,  which  ynH  vacate 
the  former  surrender,  and  ther  transferree  will  be  entitled  to  admission  upon  such 
surrender  in  precisely  the  same  manner  as  if  the  former  surrenderee  had  been 
admitted,  and  had  afterwards'  surrendered  to  his  use. 


364  CONCISE  PBECEDENTS  IH 

No^ll.  tijg  gjiij  {mortgagor)^  {mortgagee)^  or  (transferree)^  hj  deed  or  will 
Trat^fer  qf  appoint^  and  in  default  of  such  appointment,  and  subject  thereto, 
Copyholds,  ^  TO  THE  USE  of  the  Said  (transferree),  his  heirs  and  assigns  for 
ever ;  To  hold  unto  him  the  said  (tranMferree\  his  heirs  and 
assigns,  at  the  will  of  the  lord^  according  to  the  custom  of  the 
said  manor,  under  the  accustomed  rents,  suits,  and  services  there- 
fore due  and  of  right  accustomed,  and  also  subject  to  the  proviso 
for  redemption,  and  the  powers,  provisoes,  declarations  and  agree- 
ments hereinafter  contained  (that  is  to  saj),  [Insebt  praviio  for 
redemption,  power  of  sale,  foreclosure  clause,  Section  II.,  No.  L, 
clauses  7  to  9,  pp.  33  to  37 ;  then  insebt  eovetiants  from  mcrU 
gagorfor  payment  of  principal  and  interest;  that  he  has  good  right  to 
surrender  ;  for  quiet  enjoyment  and  freedom  from  incumbrances,  asid 
for  further  assurance,  ut  ante.  Section  lY.,  Na  IL,  clauses  5  to 
8  inclusive,  pp.  198, 199 ;  and  then  add  covenant  from  mortgagee 
that  he  hath  not  done  any  act  to  incumber,  ut  ante,  Na  I.,  clause  6, 
p.  343.] 

In  witness,  &o. 
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No.   VIII. 


TRANSFER  OF  MORTGAGE  WHERE  THE  ESTATE  ORIGINALLY 
MORTGAGED  WAS  A  CONTINGENT  ESTATE,  BUT  WHICH 
BECAME  ABSOLUTE  SUBSEQUENTLY  TO  THE  MORTGAGE; 
ANOTHER  ESTATE  IN  FEE  SIMPLE  BEING  ADDED  AS  AN 
ADDITIONAL  SECURITY  UPON  A  CONSIDERABLE  FURTHER 
ADVANCE  BEING  MADE. 


L  P^irties. 

3.  Recital  of  deed  creating  the  mort- 
gage of  the  contiDgent  estate. 

3.  That  the  contingeDt   estate    has 

anbseqaently  become   absolute 
by  the  death  of  A.  B. 

4.  Of  will,  whereby  the  mortgagor 

became  entitled  to  the  estate  not 
indaded  in  the  former  mortgage. 


5.  Of  agreement  for  transfer. 

6.  Testatum,    by    which    transferror 

and  mortgagor  convey  premises 
comprised  in  first  mortgage. 

7*  Further  testatum,  by  which  mort- 
gagor conveys  property  subse- 
quently acquired. 

8.  Appointment  of  a  receiver. 


1.  THIS  INDENTURE,  made  the       day  of        A.D,  185  ,  ParUw. 
Between  {mortgagor^  of,  &c.,  of  the  first  part,  (transferror)  of  the 
second  part,  and  (jtransferree),  otg  &c.  of  the  third  part. 


2.  Whereas  by  indenture  dated  the  day  of         ,  in  the  Beciui  of  deed 

year  1847,  and  made  between  the  said  (mortgagor)  of  the  one  part,  Engage  of  the 
and  the  said  (transferror)  of  the  other  part,  after  reciting  that  ^2i^*°' 
{J,  L,\  late  of  f  esquire,  deceased,  had,  by  his  last  will,  dated 
the  20th  day  of  June,  1807  (amongst  other  devises  and  bequests), 
devised  the  hereditaments  and  premises  therein  described  (being 
the  hereditaments  and  premises  firstly  hereinafter  described),  unto 
and  to  the  use  of  his  only  daughter  (A.  B.)^  and  her  heirs ;  but 
with  a  proviso,  that  if  she  should    die  without   leaving  any 
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No.  viii.  children  or  other  lawfnl  issue  in  the  lifetime  of  his  nephew,  the 
Tramfer  of  Said  (mortffaffor),  THEN  to  the  use  of  the  said  {mortgagor)^  his 
^iS^<SJr*  ^®^^^  ^^^  assigns  for  even     And  also  reciting  that  the  swd 

originaUjf     tcstator   had  died  on  or  about  the  day  of  ,  without 

Morigaged  toot         ^  .  •         .  .  . 

a  Contingent  having  altered  or  revoked  his  said  will,  leaving  the  said  (A  B.\ 

L   *    his  daughter,  and  the  said  {mortgcLgor)  him  surviving,  and  that 

his  said  will  was  duly  proved  by  his  said  executors  therein  named, 
in  the  Prerogative  Court  of  Canterbury,  on  the  day  of 

next  following;  and  further  reciting  that  the  said 
(J.  B.)  was  then  upwards  of  sixty  years  of  age,  and  unmar- 
ried ;  AND  horeoyer  reciting  that  the  said  {transferror)  had 
agreed  to  advance  the  said  (mortgagor)  the  sum  of  1,0002.  on 
the  security  of  his  estate  and  interest  in  the  said  hereditaments 
and  premises.  It  is  witnessed  that  in  consideration  of  l,0002i 
then  paid  by  the  said  (transferror)  to  the  said  (mortgagor)^  the  said 
{mortgagor)  did  thereby  grant,  release  and  confirm  unto  the  said 
{transferror)^  and  his  heirs,  ALL  THAT  the  said  contingent  estate 
and  interest  of  him  the  said  {mortgagor)  expectant  on  the  decease 
of  the  said  {A.  B.\  of  and  in  the  said  hereditaments  and  premises 
firstly  hereinafter  described ;  To  hold  the  same,  with  the  appur- 
tenances (subject  as  thereinbefore  mentioned),  unto  and  to  the  use 
of  the  said  {transferror)^  and  his  heirs  and  assigns  for  ever,  subject 
to  a  proviso  for  redemption  on  payment  by  the  said  {mortgagor)^ 
his  heirs,  executors,  administrators,  or  assigns,  unto  the  said  {tram- 
ferror\  his  executors,  administrators,  or  assigns,  of  the  sum  of 
l,000t  and  interest,  at  the  rate  of  5/.  for  every  100/.  by  the  year, 
on  a  certain  day  therein  mentioned  and  since  past. 

That  the  3,  And  WHEREAS  the  Said  {A.  B.)  died  on  the        day  of 

esute  hu        last  without  leaving  any  children  or  other  lawful  issue  whereby 

b«oome^abe(^ate  ^^^   Contingent  estate  or  interest  of  him   the  said  (mortgagor) 

^  ^e  death  of  expectant  on  the  decease  of  the  said  {A,  B,)  in  his  lifetime, 

without  leaving  any  such  children  or  lawful  issue  as  aforesaid, 

became  an  absolute  and    indefeasible  estate  of  inheritance  in 

fee  simple  in  possession,  subject  to  the  said  hereinbefore  recited 

mortgage. 

OfwOi  whewbjr     4.  And  whereas  the  said  {A.  B.)  by  her  last  will  dated  the 

mortgagor  . 

became  entitled  day  of  ,  amongst  Other  devises  and  bequests,  devised 
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the  hereditaments  and  premises  secondly  hereinafter  described^  No.  Vin, 

unto  and  to  the  use  of  the  said  {mortgagor)^  his  heirs  and  assigns  TroMfer  of 

for  ever,  and  appointed  the  said  {mortgagor)  sole  executor  of  her  ^^^!^eI^ 

said  will,  who  duly  proved  the  same  in  the  Prerogative  Court  of  the  originaUy 

^  J  r  o  Mortgaged  toot 

Archbishop  ofCanterbury,  on  the  day  of  last.  [Insert  a  Contingent 

thai  principal  is  still  due,  but  that  all  interest  has  been  duly  paid,        

Ht  ante.  No.  I.,  clause  3,  p.  340.]  tZ^^^^ 

former 

5.  And  whereas  the  said  (mortgagor)  is  desirous  to  pay  off  the  "^'       * 
said  mortgage  debt  of  1,000/.  and  to  borrow  the  further  sum  for  transfer,  &o. 
of  5,000/.  for  his  other  occasions,  upon  the   security  of  the  said 
mortgaged  hereditaments  and  premises,  as  also  of  the  heredita- 
ments and  premises  secondly   hereinafter   described,    and  hath 
requested  the  said  (transferree)  to  advance  him  the  sum  of  6^000/* 

for  these  purposes,  which  the  said  {transferree)  has  consented  to  do. 

6.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of  Tcetatnm,  by 

which  trans- 

the   said   agreement  and  in  consideration  of  the  sum  of  1,000^  ferror  and 
sterling  paid  by  the  said  (transferree)  to  the  said  (transferror)  on  ^E^vfypremisee 
the  execution  of  these  presents  (at  the  request  and  by  the  direction  comprised  in 

*  ^  ^  ^  first  mortgage. 

of  the  said  {mortgagor)^  testified  by  his  being  a  party  hereto),  the 
receipt  of  which,  and  that  the  same  is  in  full  satisfaction  and 
discharge  of  all  moneys  owing  to  him  under  or  by  virtue  of  his 
said  mortgage  security,  the  said  (transferror)  hereby  acknowledges, 
and  therefrom  doth  release  and  for  ever  discharge  the  said  (trans" 
ferree)^  his  heirSy  executors,  administrators  and  assigns,  and  also  the 
said  (mortgagor),  his  heirs,  executors,  administrators  and  assigns ; 
AND  ALSO  in  consideration  of  the  further  sum  of  5,000/,  sterling, 
at  the  same  time  as  aforesaid  paid  by  the  said  (transferree)  to  the 
said  (mortgagor),  the  payment  and  receipt  in  manner  aforesaid  of 
which  said  two  several  sums  of  1,000/.  and  5,000/.,  making  together 
the  sum  of  6,000/.,  the  said  (mortgagor)  doth  hereby  acknowledge, 
and  therefrom  doth  release  and  for  ever  discharge  the  said  (trans- 
ferree)^  his  heirs,  executors,  administrators  and  assigns.  He  the 
said  (transferror),  (at  the  request  and  by  the  direction  of  the  said 
{mortgagor),  testified  as  aforesaid),  doth  by  these  presents  grant, 
release  and  convey ;  and  the  said  (mortgagor)  doth  by  these 
presents  grant,  release  and  confirm  unto  the  said  (transferree),  and 
his  heirs,  all,  &c.     [Describe  parcels  comprised  in  mortgage,  and 
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No.  VIII.      INSERT  similar  general  wards  to  those  contained  in  the  mortgage  ieei^ 

Tramferof    And  ALL  the  estate,  right,   title   and  interest,  both  legal  and 

tJ^^Me^  equitable,  of  them  the  said  (transferror)  and  {mortgagor)  thereioyi 

origwatty     TOGETHER  with  all  deeds,  evidences  and  writings  relatinfr  to  the 

Mortgaged  toot    ^  ^  ^  .  V 

a  Contingent  title  of  the  Said  hereditaments  and  premises,  in  the  custody  or 

' '     power  of  the  said  {transferror)  and  {mortgagor),  or  either  of  thea% 

or  which  the  said  {mortgagor)  can  procure  without  suit.     [Inssbt 
habendum  clause,  ut  ante,  No.  IL,  clause  4,  p.  346.] 

Porther  7,   J^^jy  THIS  INDENTURE   ALSO  WITNESSETH,   that  in  forthcf 

testatuin  »J  ,  •  »* 

which  roort-  pursuance  of  the  said  agreement,  and  for  the  considerations  aforeau^ 
pn^rty"^*^*  HE  the  Said  {mortgagor)  DOTH  by  these  presents  grant,  release^ 
'"'^IrSf"*^^  convey  and  confirm  unto  the  said  {transferree)  and  his  heirs,  all, 
&c.  [Describe  parcels  devised  to  mortgagor  by  A.  B»*s  will,  and 
INSERT  general  words;  all-estate  clause,  and  all-deeds  clause^  ut  suyra; 
ALSO,  habendum  clause,  proviso  for  redemption  and  power  of  sale  ta ; 
default ;  foreclosure  clause  ;  and  all  usual  mortgage  covenants,  ut  ante. 
Section  IL,  No.  I.,  clauses  7  to  18  inclusive,  pp.  33  to  40.] 

Appointment  8.   AnD  THIS    INDENTURE    FURTHER    WITNESSETH,    that   foT' 

the  more  perfectly  and  satisfactorily  securing  the  repayment  of' 
the  said  sum  of  6,000/.  and  interest  so  lent  and  advanced  by  tlia 
said  {transferree)  to  the  said  {mortgagor)  as  aforesaid,  they  the  said 
{transferree),  and  (mortgagor),  on  the  nomination  of  the  said  {trans* 
ferree),  DO  by  these  presents  appoint  the  said  {receiver)  to  be  the 
bailiff,  agent,  attorney,  collector  and  receiver  of  him  the  said  (^roiu- 
ferree),  and  in  the  name  or  names  of  him  the  said  {transferree),  bn 
heirs,  executors,  administrators  and  assigns^  to  ask,  demand  and 
receive  of  and  from  all  and  every  the  present  and  future  tenants  and 
occupiers  of  all  and  singular  the  hereditaments  and  premises  firstly 
and  secondly  hereinbefore  described,  and  hereby  granted  and 
released,  all  and  every  the  rents,  issues  and  profits  now  due,  or  from 
time  to  time  hereafter  to  become  due,  for  and  in  respect  of  the 
same  hereditaments  and  premises,  and,  in  default  of  payment 
thereof,  to  use^  employ  and  pursue  all  such  remedies  by  distress^ 
entry  and  all  such  other  lawful  acts  as  shall  be  deemed  expedient 
for  receiving,  recovering  and  enforcing  the  due  payment  of  such 
rents,  issues  and  profits.  And  the  said  {transferree)  and  {moH-' 
gogor)  DO  by  these  presents  respectively  require  the  said  several 
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tenants  and  occupiers  of  all  and  singular  the  said  hereditaments    No.  Vlil. 
and  premises  hereby  granted  and  released^  to  pay  the  said  rents^    Trcaufer  of 
iasaes  and  profits  unto  the  said  (rec«t?«*)  accordingly,  whose  receipts  ^^°e^^^ 
it  is  hereby  declared  shall  be  effectual  releases  and  discharges  for     originally 

1  .  ii»i/.\  Mortgaged  was 

the  same.  And  it  is  hebebt  deglabed,  that  the  said  (recetver)  a  Contingent 
shall  apply  the  said  rents,  issues. and  profits,  when  and  as  he  shall  '^J'^- 
receive  the  same ;  first,  in  payment  of  all  rates,  taxes,  assessments 
and  other  outgoings,  payable  in  respect  of  the  said  hereditaments 
and  premises;  secondly,  in  defraying  all  incidental  expenses  incurred 
in  the  receipt  and  recovery  of  the  said  rents,  issues  and  profits,  in- 
eluding  also  the  sum  of  in  the  pound,  as  an  allowance  for  his 

trouble  therein ;  thirdly^  in  payment  unto  the  said  (transferree),  his 
execntors,  administrators  or  assigns,  of  the  interest  which  shall  from 
time  to  time  become  due  and  payable  in  respect  of  this  mortgage 
security ;  and,  fourthly,  to  pay  over  the  remaining  surplus  of  the  said 
rents,  issues  and  profits  (if  any)  unto  the  said  {mortgagor),  his  heirs, 
executors,  administrators  or  assigns ;  but,  nevertheless,  without  pre- 
judice to  the  right  of  the  said  (transferree),  his  executors,  adminis- 
trators or  assigns,  to  have  the  remaining  surplus  applied  in  liquida- 
tion of  the  said  principal  moneys  hereby  secured ;  provided  the  said 
{transferree),  his  executors,  administrators  or  assigns,  shall  give  due 
notice  thereof  in  writing  to  the  said  {receiver.)  And  it  is  hebebt 
FUBTHEB  declared,  that  the  said  {receiver)  shall  not  be  answer- 
able for  any  involuntary  losses  which  may  happen  in  the  said  oflSce, 
and  that  the  said  {transferree)  shall  not  be  responsible  for  the  acts, 
deeds^  receipts  or  defaults  of  the  said  {receiver),  anything  herein- 
before contained  to  the  contrary  thereof  in  anywise  notwith- 
standing. 

In  witness,  &c. 


.^-^ 
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No.  IX- 


TRANSFER  OF  MORTGAGE  OF  FREEHOLD  AND  LEASEHOLD 
PROPERTY  BY  THE  HEIR  AND  EXECUTOR  OF  A  DECEASED 
MORTGAGEE,  THE  MORTGAGOR  CONCURRING. 


1.  Parties. 

2.  Recital  of  deed  whereby  freehold 

and  leaaehold  estates  were  mort- 
gaged to  deceased  mortgagee. 

3.  Of  death  of  mortgagee  and  pro- 

bate of  his  will. 

4.  Of  request  and  agreement  for  loan. 

5.  Testatum. 


6.  Further    testatum    bj   which  the 
leaseholds  are  assigned. 

7*  Proviso  for  redemption. 

8.  Covenant  from  mortgagror  that  he 

had  good  right  to  convey  and 
assign. 

9.  Covenant  from  heirs  and  executon 

that  they  have  done  do  act  to 
incumber. 


Parlies.  1.  THIS  INDENTURE,  made  the     day  of        A.D.,  185    , 

BETWEEN  {heir  of  deceased  mortgagee\  of,  &c.  of  the  first  parts 
{executors  of  deceased  martgagee\  of,  &c.  of  the  second  part,  {mart' 
gagor\  of,  &c.  of  the  third  part,  and  {transferree\  of,  &c.  of  the 
fourth  part. 

Recital  of  deed       2.  Whebeas  by  indenture  dated  the         day  of  ,  made 

an^rTeaMbdwr'*^  between  the  said  {mortgagor)  of  the  one  part,  and  the  said  {deceased 
estates  ware      mortgagee)  of  the  other  part,  the  freehold  hereditaments  and  pre* 

mortgaged  to  ,    "^  _^     ',  '^       '  *^ 

deceased  mises  hereinafter  described  were  conveyed  and  assured  unto  and 

^^  to  the  use  of  the  said  {deceased  mortgagee^  his  heirs  and  assigns 
for  ever,  and  the  said  leasehold  premises  were  demised  unto  the 
said  {deceased  mortgagee)^  his  executors,  administrators  and  assigns, 
for  the  residue  of  a  certain  term  of  99  years  therein,  except  the 
last  day  thereof;  but  subject,  nevertheless,  both  as  to  the  said 
freehold  and  leasehold  hereditaments  and  premises,  to  a  proviso 
for  redemption  or  payment  by  the  said  {mortgtzgor),  his  heirB, 
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exeootora,    administrators   or    assigns^   unto    the    said  (deceased      ^<^  ^^ 

nuniffoffee),  his  executors,  administrators  or  assigns,  of  the  sum  of  Tranrfer  of 

£  and  interest  at  the  rate  of  £  for  every  lOOL  by  the  p^^J^ 

year,  on  the        day  of  then  next,  but  in  payment  whereof  J^^^ft^ 

de&ult  was  made.  

3.  And  where  as  the  said  (deceased  mortgagee)  died  on  or  about  Of  detth  of 

-  _  ,  f     f  inortfjiurec,  and 

the        day  of         ,  having  duly  made  his  hist  will,  dated  the         probate  of  his 
day  of  ,  and  appointed  the  said  (executors)  the  executors  ^  ' 

thereof^  bat  made  no  specific  devise  of  such  estates  as  were  vested 
in  him  in  trust  or  by  way  of  mortgage,  nor  any  general  devise  of 
his  real  estate  by  which  such  trust  or  mortgage  estates  were 
capable  of  being  devised  by  his  said  will ;  which  said  estates, 
consequently,  upon  his  decease  descended  upon  the  said  (heir)  as  his 
eldest  8on  and  heir  at  law ;  and  his  said  will  was  duly  proved  by 
the  said  (executors)  in  the  Prerogative  Court  of  the  Archbishop  of 
Canterbury  .on  the  day  of  last.     [Insert  clause  that 

prineipal  is  still  due,  but  ticat  all  int^est  has  been  paid,  ut  ante, 
No.  I.,  clause  3,  p.  340.] 

4.  And  whereas  the  aaid  (mortgaffor)  has  requested  the  said  Of  request  and 
(traiuferree)  to  advance  him  the  sum  of  £         for  the  purpose  of  loan. 
enabling  him  to  pay  off  the  said  mortgage  debt  of  £  ,  which 

the  said  (executors)  have  called  upon  him  to  discharge,  and  this 
the  said  (transferree)  has  agreed  to  do,  on  having  the  said  mort- 
gaged hereditaments  and  premises  conveyed  and  assured  to  him 
in  manner  hereina();er-mentioned. 

5.  Now  THIS  Indenture  witnesseth,  that  in  consideration  Teeutum. 
of  the  sum  of  £  sterling,  pud  by  the  said  (transferree)  to  the 

said  (executors)  on  the  execution  of  these  presents  (at  the  request 
and  by  the  direction  of  the  said  (mortgagor),  testified  by  his  being 
a  party  hereto,)  the  receipt  of  which  said  sum  of  £  ,  and  that 

the  same  is  in  full  satisfaction  and  discbarge  of  all  moneys  owing 
to  them  upon  the  said  hereinbefore-recited  mortgage  security,  the 
sud  (executors)  do  hereby  acknowledge,  and  therefrom  do  by  these 
presents  release  and  for  ever  discharge  the  said  (transferree),  and 
also  the  said  (mortgagor),  and  their  respective  heirs,  executors, 
administrators  and  assigns;  and  also  in  consideration  of  the  sum  of 

TOL.  II.  2  B 
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Mo.  IX.  6s.  at  the  same  time  as  aforesud  paid  by  the  said  (transferree) 
Tranter  of  each  of  them  the  said  (heir)  and  {mortg€yor\  the  several  reoei[ 
Fre^^w^  which  are  hereby  respectively  acknowledged.  He  the  said  {hdr) 
r^^^^     the  request  of  the  said  {mortgagor)^  and  by  the  directicm  of  the 

{executors)^  testified  as  aforesaid),  but  in  respect  only  of  the  h 

estate  vested  in  him  as  the  heir  at  law  of  the  said  (deceased 
gagee)y  as  hereinbefore  mentioned,)  doth  by  these  presents 
release  and  convey,   the  said  (executors)  do  by  these  pi 
remise,  release  and  quit  claim,  and  the  said  (mortgagor)  doti 
these  presents  grant,  release,  ratify  and  confirm  unto  the 
(fraiur/WT6tf)aDd  his  heirs,  all,&c.  ]T)eacbjsb  freehold  parcdsy 
INSERT  general  words,  ut  ante.  Section  IL,  No.  L,  daoseS,  p. 
And  all  the  estate,  right,  title  and  interest  of  them  the  sud  (i 
(executors)  and  (mortgagor),  and  of  each  and  every  of  them 
AND  ALSO  all  deeds,  evidences  and  writings  relating  to  the 
of  the  said  hereditaments  and  premises  in  the  custody  or  powerj 
the  said  (heir),  (executors)  and  (mortgagor)^  or  either  of  thenii 
which  the  said  (mortgagor)  can  procure  without  suit.     [iKf 
habendum  to  transferree  in  fee,  ut  ante.  No.  IL,  clause  4,  p.  34( 


Further  testa- 
tain,  by  which 
the  leaseholds 
are  assigned 


Proviso  for 
redemptioiu 


6.  And  this  Indenture  also  witnesseth,  that  for  the 
siderations  aforesaid,  they  the  said  (executors)  (at  the  request 
by  the  direction  of  the  said  (mortgagor)  testified  as  afbresaidi 
by  these  presents  assign  and  set  over,  and  the  said  (mortj^ 
doth  by  these  presents  ratify  and  confirm  (a)  unto  the 
(transferree)  all,  &c.[  Describe  leasehold  parcels,  and  ik£ 
general  wordsJ]  And  all  the  estate,  right,  title  and  interest, 
legal  and  equitable,  of  them  the  said  (executors)  therein ;  and  ai 
the  said  hereinbefore-recited  indenture  of  lease,  and  all  o1 
deeds  and  writings  relating  to  the  title  of  the  said  hereby-assii 
premises,  in  the  custody  or  power  of  the  said  (execuiorsy 
(mortgagor)^  or  which  the  said  (mortgagor)  can  procure  wil 
suit.  [Insert  habendum  to  transferree  of  residue  of  term,  ut 
No.  IV.,  clause  5,  p.  354.] 

7.  Provided  also,  that  if  the  said  (mortgagor),  his  h 


Practical  (a)  As  the  transferree  is  to  take  the  underlease,  the  mortgafi^r  most 

observations,      confirm  the  assignment ;  and  for  the  same  reason  his  name  most  be  otuM  Jl 
the  all- estate  clause. 
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executors,  administrators  or  assigns,  shall  on  the        day  of  No^. 

next  pay  unto  the  said  {transferree)^  his  executors,  administrators    Trcuntfer  of 
or  assigns,  the  full  sum  of  £  sterling,  together  with  interest  fy^mand 

for  the  same  at  the  rate  of  £         for  every  lOOi  by  the  year,  p^^^^. 

without  deduction,  then  the  said  {iransferree)^  his  heirs,  execu-        

tors,  administrators  or  assigns,  will  at  any  time  thereafter,  at  the 
request  and  coats  of  the  said  {morigagor),  his  heirs,  executors, 
.administrators  or  assigns,  reconvey  and  reassign,  or  surrender  and 
yield  up  the  said  freehold  and  leasehold  hereditaments  and 
premises  hereby  granted,  released  and  assigned,  with  their  respec- 
tive appurtenances,  unto  and  to  the  use  of  the  said  {mortgagor)^ 
his  heirs,  executors,  administrators  and  assigns,  according  to  the 
nature  and  quality  of  the  said  premises  respectively,  or  otherwise 
as  the  said  {mortgagor)^  his  heirs,  executors,  administrators  or 
assigns  shall  in  that  behalf  lawfully  direct  or  appoint,  free  from 
all  incumbrances  created  therein  by  the  said  (transferree),  his 
heirs,  executors,  administrators  or  assigns,  in  the  meantime^ 
[Insert  power  of  sale  in  default ,  and  foreclosure  clause;  covenant 
from  mortgagor  for  payment  of  principal  and  interest,  and  to 
pay  the  interest  half  yearly ;  ut  ante.  Section  IL,  No.  L,  clauses 
8  to  11  inclusive,  pp.  35  to  38.] 

8.  And  also  that  they  the  said  (A«>),  {executors)  or  {mort-  Covenant  from 
gagor),  or  some  or  one  of  them,  now  have  or  hath  in  themselves,  he  hu  good 
or  himself,  good  right  to  convey,  release  and  assign  the  said  free-  ^^^  ^  convey. 
hold  and  leasehold  hereditaments  and  premises  hereby  granted, 

released  and  assigned,  with  their  appurtenances,  unto  and  to  the 
use  of  the  said  {transferree\  his  heirs,  executors,  administrators 
and  assigns,  according  to  the  nature  and  quality  of  the  said  pre- 
mises respectively,  in  manner  aforesaid,  according  to  the  true 
intent  and  meaning  of  these  presents.  [Insert  covenant  for  quiet 
enjoyment,  and  freedom  from  incumbrances,  and  for  further  as- 
surance; and  that  mortgagor  shall  enjoy  until  default;  and  that 
transferree  will  not  exercise  power  of  sale  without  giving  mortgagor 
due  notice;  ut  ante.  Section  II.,  No.  L,  clauses  13  to  18  inclusive, 
pp.  38  to  40.] 

9.  And  the  said  {heir)  and  {executors),  according  to  their  several  Covenant  from 
estates  and  interests  in  the  said  freehold  and  leasehold  heredita-  executors  that 

2  B  2 
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No.  IX.      ments  and  premiseB^  but  each  for  his  own  acts  only,  do  hereby 

Tranter  of  for  themseWes  and  their  respective  heirs,  executors  and  adminis- 

Fn^^md  t^ators,  Severally  covenant  vrith  the  said  (transferree),  his  heirs, 

jw^***  A.    ®^®^^*^^s>  administrators  and  assigns,  that  they  the  said  {heir)  and 

—         {executors)  respectively  have  not,  nor  with  their  privity  hath  the 

no^Lt  to^  ^"*  said  {deceased  mortffaffe€)deceasedy  done  or  permitted  any  act,  deed, 

incumber         matter   or    thing   whatsoever,   whereby  the   said  freehold    and 

leasehold   hereditaments    and    premises  can  be  charged,  incoin- 

bered,  or  prejudicially  affected  in  any  manner  howsoever* 

In  witness,  &c 
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No.   X. 


TRANSFER  OF  MORTGAGE  IN  FEE  OF  A  FREEHOLD  ESTATE 
WHERE  A  CONSIDERABLE  PORTION  OF  THE  MORTGAGE 
DEBT  HAS  BEEN  PAID  OFF,  THE  MORTGAGOR  BEING  A 
CONCURRING  PARTY. 


1.  Puiiefl. 

2.  Recital  that  principal  and  interest 

was  Dot  paid  at  the  appointed 
tinae^  but  that  the  same  has 


been  greatly  reduced  bj  subse- 
quent payments. 

3.  Of  agreement  for  transfer. 


1.  THIS  INDENTURE,  made  the        day  of        A.D.  185  ,  Parties. 
Between  {transferror)^  of,  &c,,  of  the  first  part,  {mortgagor\  of 
&c,  of  the  second  part,  and  {tran8ferree\  of  j  &c.  of  the  third  part. 
[Recite  mortgage  in  fee^  ut  antej  Section  VIII.,  No  I.,  clause  2, 
p.  320.] 


2.  And  whebeas  the  said  principal  sum  of  2,500Z.  and  interest  Redui  that 
was  not  paid  off  at  the  time  mentioned  in  the  said  proviso  for  interest  was  not 
redemption,  but  the  said  mortgage  debt  has  been  considerably  JIJLintJd  time, 
reduced  by  payments  made  by  the  said  {mortgagor)  to  the  said  ^^^  ^^!^^^ 
{transferror)  subsequently  to  that  time,  and  upon  an  account  this  greatly  reduced 
day  made  up  and  stated  between  the  said  {mortgagor)  and  {trans-  payments. 
ferror),   there   appears   now  to  be  due   and   owing  to  the  said 
{transferror)^  for  principal  and  interest  on  his  said  recited  mortgage 
security,  the  sum  of  500/.,  and  no  more,  as  the  said  {transferror) 

doth  hereby  testify  and  acknowledge. 

3.  And  whereas  the  said  {transferror)  having  called  upon  the  ?^^[!^!°* 
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No.  X.       gaid    {mortgagor)   to   pay  off  the   said   sum  of    500/.,   the  said 

Tranafirof   {mortgagor)  has  requested  the  said  {transferree)  to  advance  him 

F^^T    ^^^  same  on  the  security  of  the  said  hereditaments  and  premises, 

^^^^     which  the  said  {transferree)  has  agreed  to  do.     [Insert  testatum^ 

habendumy  and  proviso  for  redemption^  ut  ante^  No.IL,  clauses  3, 4, 

and  5^  pp.  346,  347  ;  power  of  sale  and  foreclosure  clause^  and  usual 
mortgage  covenants,  ut  ante.  Section  II.,  No.  II.,  clauses  7  to  14j 
inclusive,  pp.  46  to  49 ;  and  then  add  covenant  from  transferror 
that  he  has  done  no  act  to  incumber,  as  in  clause  6,  No.  L,  in  this 
present  Section,  ante,  p.  343.] 

In  witness,  &c 
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No.  XL 


TRANSFER  OF  MORTGAGE,  WHEN  MADE  FOR  A   LESSER  SUM 
THAN  IS  DUE  ON  THE  ORIGINAL  MORTGAGE. 


1.  Parties. 

2.  Redtal  of  defiault  in  payment. 

3.  That  principal  is  still  due,  and  also 

a  considerable  anear  of  interest. 


4.  Of  agreement  for  transfSer. 

5.  Testatum,  by  whicb  transferror  as- 

signs   the   mortgage  debt,  and 
mortgaged  premises. 


1.  THIS  INDENTURE,  made  the      day  of         A.D.  18     ,  Parties. 
Between  {transferror),  of  &c.,  of  the  one  part,  and  {transferree), 

of  the  other  part.     [Recite  mortgage  infee^  ut  ante.  Section  YIII., 
No.  L,  clause  2,  p.  350.] 

2.  And  whereas  default  was  made  in  payment  of  the  said  Recital  of 
Buxn  of  2,00021  and  interest,  at  the  time  appointed  for  payment  payment. 
thereof,  in  the  said  proviso  for  redemption. 

3.  And  whereas  the  said  principal  sum  of  2,000Z.  still  remains  Jhat  prindpsl 

is  Btill  due. 

owing  to  the  said  {transferror)^  upon  his  said  recited  mortgage  and  also  a 
security,  as  also  a  considerable  sum  for  arrears  of  interest.  ^^Ir^ 

interest. 

4.  And  whereas  the  said  {transferror)  has  agreed  to  conyey  Of  agreement 
his  estate  and  interest  in  the  said  mortgaged  hereditaments  and 
premises,  and  also  to  assign  the  whole  of  the  said  mortgage  debt 

of  2,00021,  and  aU  arrears  of  interest  now  due  thereon,  unto  {a) 
the  said  {transferree)  for  the  sum  of  1,20021 


(a)  This  assoranoe,  although  in  the  form  of  a  transfer  of  mortgage,  is  so  far  Practical 
coDflidered  in  the  light  of  a  purchase  as  to  require  an  ad  valorem  stamp,  adapted  obflervatioos. 
to  a  purchase  for  the  amount  of  the  consideration  money. 
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No«  Vin.  INSERT  similar  general  wards  to  those  contained  in  the  mortgage  deed^l 
Tranaferof  And  ALL  the  estate,  light,  title  and  interest,  both  legal  and 
^lEsUite^  equitable,  of  them  the  said  {transferror)  and  {mortgagor)  therein, 
origindUy      TOGETHER  with  all  deeds,  evidences  and  writings  relating^  to  the 

Mortgaged  was    ^  ,  ,  ,  f*  ^ 

a  Contingent  title  of  the  Said  hereditaments  and  premises,  in  the  custody  or 

.        power  of  the  said  {transferror)  and  {mortgagor)^  or  either  of  them, 

or  which  the  said  {mortgagor)  can  procure  without  suit.     [iNseBT 
habendum  clauscy  ut  ante.  No.  IL,  clause  4,  p.  346.] 


Further 
testatam  bj 
which  mort- 
gagor oonyeys 
property 
snbaeqnently 
acquired. 


7.  And  this  Indenture  also  witnesseth,  that  in  further 
pursuance  of  the  said  agreement,  and  for  the  considerations  aforesaid, 
HE  the  said  {mortgagor)  DOTH  hj  these  presents  grants  release, 
convey  and  confirm  unto  the  said  {transferree)  and  his  heirs,  all, 
&c.  [Describe  parcels  devised  to  mortgagor  by  A.  B.^s  will,  and 
INSERT  general  words;  all-estate  clause^  and  allseeds  clause,  ut  supra; 
ALSO,  habendum  clause,  profnso  for  redemption  and  power  of  sale  in 
default ;  foreclosure  clause  ;  and  all  usual  mortgage  covenants,  ut  ante, 
Section  IL,  No.  I.^  clauses  7  to  18  inclusive,  pp.  33  to  40.] 


Appointment 
of  a  receiyer. 


8.  And  this  Indenture  further  witnesseth,  that  for 
the  more  perfectly  and  satisfactorily  securing  the  repayment  of 
the  said  sum  of  6,000Z.  and  interest  so  lent  and  advanced  by  the 
said  {transferree)  to  the  said  {mortgagor)  as  aforesaid,  they  the  said 
{transferree)j  and  (mortgagor)^  on  the  nomination  of  the  said  {trans- 
ferree)y  DO  by  these  presents  appoint  the  said  {receiver)  to  be  the 
bailiff,  agent,  attorney,  collector  and  receiver  of  him  the  said  {trans- 
ferree)^  and  in  the  name  or  names  of  him  the  said  {transferree),  bis 
heirs,  executors,  administrators  and  assigns^  to  ask,  demand  and 
receive  of  and  from  all  and  every  the  present  and  future  tenants  and 
occupiers  of  all  and  singular  the  hereditaments  and  premises  firstly 
and  secondly  hereinbefore  described,  and  hereby  granted  and 
released,  all  and  every  the  rents,  issues  and  profits  now  due,  or  from 
time  to  time  hereafter  to  become  due,  for  and  in  respect  of  the 
same  hereditaments  and  premises,  and,  in  default  of  payment 
thereof,  to  use,  employ  and  pursue  all  such  remedies  by  distress, 
entry  and  all  such  other  lawful  acts  as  shall  be  deemed  expedient 
for  receiving,  recovering  and  enforcing  the  due  payment  of  such 
rents,  issues  and  profits.  And  the  said  {transferree)  and  {mort- 
gagor) DO  by  these  presents  respectively  require  the  said  several 
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tenants  and  occupiers  of  all  and  singular  the  said  hereditaments    No.  vni. 
and  premises  hereby  granted  and  released^  to  pay  the  said  rents,    Tnaufer  of 
issues  and  profits  unto  the  said  (r^ceivCT")  accordingly,  whose  receipts  ^^^^^^^ 
it  is  hereby  declared  shall  be  effectual  releases  and  discharges  for     original 

,  .  1  •  \  Mortgaged  was 

the  same.  And  it  is  hebebt  declared,  that  the  said  (receiver)  a  Contingent 
shall  apply  the  said  rents,  issues  and  profits^  when  and  as  he  shall  ^i^^^- 
receive  the  same ;  Jirst^  in  payment  of  all  rates,  taxes,  assessments 
and  other  outgoings,  payable  in  respect  of  the  said  hereditaments 
and  premises;  secondly ,  in  defraying  all  incidental  expenses  incurred 
in  the  receipt  and  recovery  of  the  said  rents^  issues  and  profits,  in-< 
dnding  also  the  sum  of  in  the  pound,  as  an  allowance  for  his 

trouble  therein ;  thirdly^  in  payment  unto  the  said  {transferree\  his 
executors,  administrators  or  assigns,  of  the  interest  which  shall  from 
time  to  time  become  due  and  payable  in  respect  of  this  mortgage 
security ;  and^  fourthly y  to  pay  over  the  remaining  surplus  of  the  said 
rents,  issues  and  profits  (if  any)  unto  the  said  {martgagor)y  his  heirs, 
executors,  administrators  or  assigns ;  huty  nevertheless^  without  pre- 
judice to  the  right  of  the  said  {transferree),  his  executors,  adminis- 
trators or  assigns,  to  have  the  remuning  surplus  applied  in  liquida- 
tion of  the  said  principal  moneys  hereby  secured ;  provided  the  said 
{transferree\  his  executors,  administrators  or  assigns,  shall  give  due 
notice  thereof  in  writing  to  the  said  {receiver.)  And  it  is  hereby 
FUBTHEB  DECLARED,  that  the  Said  (receiver)  shall  not  be  answer- 
able for  any  involuntary  losses  which  may  happen  in  the  said  office^ 
and  that  the  said  (pransferree)  shall  not  be  responsible  for  the  acts, 
deedsy  receipts  or  defaults  of  the  said  (receiver )y  anything  herein- 
before contained  to  the  contrary  thereof  in  anywise  notwith- 
standing. 

In  witness,  &c. 
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No.  IX. 


TRANSFER  OF  MORTGAGE  OF  FREEHOLD  AND  LEASEHOLD 
PROPERTY  BY  THE  HEIR  AND  EXECUTOR  OF  A  DECEASED 
MORTGAGEE,  THE  MORTGAGOR  CONCURRING. 


1.  Parties. 

2.  Recital  of  deed  whereby  freehold 

and  leasehold  estates  were  mort- 
gaged to  deceased  mortgagee. 

3.  Of  death  of  mortgagee  and  pro- 

bate of  his  will. 

4.  Of  request  and  agreement  for  loan. 

5.  Testatum. 


6.  Further   testatum    bj   which  the 
leaseholds  are  assigned. 

7>  Proviso  for  redemption. 

8.  Covenant  from  mortgagor  that  be 

had  good  right  to   convey  and 
assign. 

9.  Covenant  from  heirs  and  executon 

that  they  have  done  no  act  to 
incumber. 


Parties.  1.  THIS  INDENTURE,  made  the     day  of        A.D.,  185    , 

BETWEEN  {heir  of  deceased  mortgagee^  of,  &c.  of  the  first  part, 
{executors  of  deceased  mortgagee)^  of,  &c.  of  the  second  part,  {mart* 
gagor\  of,  &o.  of  the  third  part,  and  {transferree\  of,  &c.  of  the 
fourth  part. 

Recital  of  deed       2*  Whebeas  by  indenture  dated  the         day  of  ,  made 

MrTeMci^^^^  between  the  said  {mortgagor)  of  the  one  part,  and  the  said  {deceased 
estates  were      mortgagee')  of  the  other  part,  the  freehold  hereditaments  and  pre- 

mortgaged  to         ,        f     \  .  , 

deceased  mises  heremafler  described  were  conveyed  and  assured  unto  and 

^^'  to  the  use  of  the  said  {deceased  mortgagee),  his  heirs  and  assigns 
for  ever,  and  the  said  leasehold  premises  were  demised  unto  the 
said  {deceased  mortgagee),  his  executors,  administrators  and  asfiognSi 
for  the  residue  of  a  certain  term  of  99  years  therein,  except  the 
last  day  thereof;  but  subject,  nevertheless,  both  as  to  the  said 
freehold  and  leasehold  hereditaments  and  premises,  to  a  proviso 
for  redemption  or  payment  by  the  said  {mortgagor),  his  heirs, 
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ezecQton,    administrators   or    assigns,   unto    the    said  (deceased      Ko.  IX. 
ni€rtgagee\  his  executors,  administrators  or  assigns,  of  the  sum  of    Tranrfer  of 
£  and  interest  at  the  rate  of  £  for  every  1002.  hy  the   j^^^om^ 

year,  on  the        day  of  then  next,  but  in  payment  whereof  Jf^^ 

de&ult  was  made.  — 

3.  And  whereas  the  said  (deceased  mortgagee)  died  on  or  about  Of  death  of 
the        day  of         ,  having  duly  made  his  last  will,  dated  the         probate  of  hia 
day  of  y  and  appointed  the  said  (executors)  the  executors  ^  ' 
thereof,  bat  made  no  specific  devise  of  such  estates  as  were  vested 

in  him  in  trust  or  by  way  of  mortgage,  nor  any  general  devise  of 
his  real  estate  by  which  such  trust  or  mortgage  estates  were 
capable  of  being  devised  by  his  said  will ;  which  said  estates, 
consequently,  upon  his  decease  descended  upon  the  said  (heir)  as  his 
eldest  son  and  heir  at  law ;  and  his  said  will  was  duly  proved  by 
the  said  (exeeuiars)  in  the  Prerogative  Court  of  the  Archbishop  of 
Canterbury  .on  the  day  of  last.     [Insert  flause  that 

principal  is  still  due^  but  tlaU  all  interest  has  been  paid,  ut  ante. 
No.  L,  clause  3,  p.  340.] 

4.  And  whereas  the  said  (mortgagor)  has  requested  the  said  Of  request  and 
(iransferree)  to  advance  him  the  sum  of  £         for  the  purpose  of  joao. 
enabling  him  to  pay  off  the  said  mortgage  debt  of  £  ,  which 

the  said  (executors)  have  called  upon  him  to  discharge,  and  this 
the  said  (iransferree)  has  agreed  to  do,  on  having  the  said  mort- 
gaged hereditaments  and  premises  conveyed  and  assured  to  him 
in  manner  hereinafter-mentioned. 

5.  Now  THIS  Indenture  witnesseth,  that  in  consideration  Tesutam. 
of  the  sum  of  £  sterling,  paid  by  the  said  (transferree)  to  the 

Kud  (executors)  on  the  execution  of  these  presents  (at  the  request 
and  by  the  direction  of  the  said  (mortgagor),  testified  by  his  being 
a  party  hereto,)  the  receipt  of  which  said  sum  of  £  ,  and  that 

the  same  is  in  full  satisfaction  and  discharge  of  all  moneys  owing 
to  them  upon  the  said  hereinbefore-recited  mortgage  security,  the 
said  (executors)  do  hereby  acknowledge,  and  therefrom  do  by  these 
presents  release  and  for  ever  discharge  the  said  (iransferree),  and 
also  the  said  (mortgagor),  and  their  respective  heirs,  executors, 
administrators  and  assigns;  and  also  in  consideration  of  the  sum  of 
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^0^.  5s,  at  the  same  time  as  aforesaid  paid  by  the  sud  (traniferree)  to 
Trantfer  of  each  of  them  the  said  (heir)  and  {mortgagor)^  the  several  receipts  of 
Fre^idwd  which  are  hereby  respectively  acknowledged.  He  the  said  {hehr)  (at 
j^^^^^     the  request  of  the  said  {mortgagor)^  and  by  the  direction  of  the  said 

(executors)^  testified  as  aforesaid),  bat  in  respect  only  of  the  1^ 

estate  vested  in  him  as  the  heir  at  law  of  the  said  {deceased  mort- 
gagee), as  hereinbefore  mentioned,)  doth  by  these  presents  grant, 
release  and  convey,  the  said  (executors)  do  by  these  presents 
remise,  release  and  quit  claim,  and  the  said  (mortgagor)  doth  by 
these  presents  grant,  release,  ratify  and  confirm  unto  the  sud 
(tr€aisferree)BXid  his  heirs,  all,  &c.  {JiEaCBXB^  Jreekold  parceli^ASD 
INSERT  general  words,  ut  ante.  Section  IL,  No.  I.,  clause  5,  p  33.] 
And  all  the  estate,  right,  title  and  interest  of  them  the  said  (Jidr\ 
(executors)  and  (mortgagor),  and  of  each  and  every  of  them  therein; 
AND  ALSO  all  deeds,  evidences  and  writings  relating  to  the  title 
of  the  said  hereditaments  and  premises  in  the  custody  or  power  of 
the  said  (heir),  (executors)  and  (mortgagor),  or  either  of  them,  or 
which  the  said  (mortgagor)  can  procure  without  suit.  [Insebt 
habendum  to  transferree  in  fee,  ut  ante.  No.  IL,  clause  4,  p.  346.] 

Further  tesU-  6.   AnD  THIS  INDENTURE  ALSO  WITNESSETH,  that  for  the  COO- 

tum,  by  which      •,./..,  i  •  i 

the  leaseholds  siderations  aforcsaid,  they  the  said  (executors)  (at  the  request  and 
•"  "«gn  Yyj  tijg  direction  of  the  said  (mortgagor)  testified  as  aforesaid,  DO 
hy  these  presents  assign  and  set  over,  and  the  said  (mortgagor) 
DOTH  by  these  presents  ratify  and  confirm  (a)  unto  the  said 
(transferree)  all,  &c.[  Describe  leasehold  parcels,  and  ikssst 
general  wordsJ]  And  all  the  estate,  right,  title  and  interest,  bodi 
legal  and  equitable,  of  them  the  said  (executors)  therein ;  and  also 
the  said  hereinbefore-recited  indenture  of  lease,  and  all  other 
deeds  and  writings  relating  to  the  title  of  the  said  hereby-assigned 
premises,  in  the  custody  or  power  of  the  said  (executorsy  9sA 
(mortgagor^  or  which  the  sidd  {mortgagor)  can  procure  without 
suit.  [Insert  habendum  to  transferree  of  residue  of  term,  ut  ante, 
No.  IV.,  clause  5,  p.  354.] 

Rx)viK)for  7.  Provided  also,   that  if  the  said  (mortgagor),  his  heira, 

reaemptioiu  ^         •/  %f      /* 

Practical  (a)  As  the  transferree  is  to  take  the  underlease,  the  mort^af^or  must  oi^J 

obsenratioDB.      confirm  the  assignment ;  and  for  the  same  reason  his  name  mast  be  omitted  in 
the  all- estate  clause. 
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execatorsi  administrators  or  assigns,  shall  on  the        day  of  No^. 

next  pay  unto  the  said  {transferree)^  his  executors,  administrators    Tranrfw  qf 
or  assigns,  the  full  sum  of  £  sterling,  together  with  interest  F,^eh^id*(md 

for  the  same  at  the  rate  of  £         for  every  100/.  by  the  year,  p,^^^^. 

without  deduction,  then  the  said  {transferree)^  his  heirs,  execu-       

tors,  administrators  or  assigns,  will  at  any  time  thereafter,  at  the 
request  and  costs  of  the  said  {morlgagor),  his  heirs,  executors, 
.administrators  or  assigns,  recouTcy  and  reassign,  or  surrender  and 
yield  up  the  said  freehold  and  leasehold  hereditaments  and 
premises  hereby  granted,  released  and  assigned,  with  their  respec- 
tive appurtenances,  unto  and  to  the  use  of  the  said  {mortgagor)^ 
his  heirs,  executors,  administrators  and  assigns,  according  to  the 
nature  and  quality  of  the  said  premises  respectively,  or  otherwise 
as  the  said  [mortgagor),  his  heirs,  executors,  administrators  or 
assigns  shall  in  that  behalf  lawfully  direct  or  appoint,  free  from 
all  incumbrances  created  therein  by  the  said  {transferree),  his 
heirs,  executors,  administrators  or  assigns,  in  the  meantime, 
[Insert  power  of  sale  in  default,  and  forecloeure  clause;  covenant 
from  mortgagor  for  payment  of  principal  and  interest,  and  to 
pay  the  interest  half  yearly ;  ut  ante,  Section  IL,  No.  I.,  clauses 
8  to  1 1  inclusive,  pp.  35  to  38.] 

8.  And  also  that  they  the  said  (heir),  (executors)  or  (mort-  Covenant  from 
gagor),  or  some  or  one  of  them,  now  have  or  hath  in  themselves,  he  has  good 
or  himself,  good  right  to  convey,  release  and  assign  the  said  free-  "^^*  ***  convey. 
hold  and  leasehold  hereditaments  and  premises  hereby  granted^ 

released  and  assigned,  with  their  appurtenances,  unto  and  to  the 
use  of  the  said  {tran8ferree\  his  heirs,  executors,  administrators 
and  assigns,  according  to  the  nature  and  quality  of  the  said  pre- 
mises respectively,  in  manner  aforesaid,  according  to  the  true 
intent  and  meaning  of  these  presents.  [Insert  covenant  for  quiet 
enjoyment,  and  freedom  from  incumbrances,  and  for  further  as- 
surance; and  that  mortgagor  shall  enjoy  until  default;  and  that 
transferree  unll  not  exercise  power  of  sale  without  giving  mortgagor 
due  notice;  ut  ante.  Section  II.,  No.  I.,  clauses  13  to  18  inclusive, 
pp.  38  to  40.] 

9.  And  the  said  (heir)  and  (executors),  according  to  their  several  Covenant  from 
estates  and  interests  in  the  said  freehold  and  leasehold  heredita^  executon  that 

2  B  2 
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No.  IX.  ments  and  premises,  but  each  for  his  own  acts  only,  do  hereby 

Tranter  of  foT  themseWes  and  their  respective  heirs,  executors  and  adminis- 

Fr^^tmi  tr^^ors,  Severally  covenant  with  the  said  {transferree\  his  heirs, 

^[^IJ^^  executors,  administrators  and  assigns,  that  they  the  said  {heir)  and 

—  {executors)  respectively  have  not,  nor  with  their  privity  hath  the 

ul£'V  1I&V6  QOU6 

no  act  to  said  {deceased  mortgagee)  deceased^  done  or  permitted  any  act,  deed, 

matter  or  thing  whatsoever,  whereby  the  said  freehold  and 
leasehold  hereditaments  and  premises  can  be  charged,  incum- 
bered, or  prejudicially  affected  in  any  manner  howsoever^ 

In  witness,  &c 


incumber 
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No.  X. 


TRANSFER  OF  MORTGAGE  IN  FEE  OF  A  FREEHOLD  ESTATE 
WHERE  A  CONSIDERABLE  PORTION  OF  THE  MORTGAGE 
DEBT  HAS  BEEN  PAID  OFF,  THE  MORTGAGOR  BEING  A 
CONCURRING  PARTY. 


1.  Ptftiea. 

2,  Recital  that  principal  and  interest 

was  not  paid  at  the  appointed 
time»  but  that  the  same  has 


been  greatly  reduced  bj  subse- 
quent payments. 

3.  Of  agreement  for  transfer. 


1.  THIS  INDENTURE,  made  the        day  of        A.D.  185  ,  Parties. 
Between  (transferror),  of,  &c.,  of  the  first  part,  (mortgagor),  of 

&C.,  of  the  second  part,  and  (tran8ferree\  of,  &c.  of  the  third  part. 
[Recite  mortgage  in  fee,  ut  ante^  Section  VIII.,  No  L,  clause  2, 
p.  320.] 

2.  AiTD  WHEBEAS  the  said  principal  sum  of  2,500Z.  and  interest  Reciui  that 
was  not  paid  off  at  the  time  mentioned  in  the  said  proviso  for  interest  was  not 
redemption,  but  the  said  mortgage  debt  has  been  considerably  JIJLjnJJa  time 
reduced  by  payments  made  by  the  said  (mortgagor)  to  the  said  **"'  ^^^^  *J« 

sa  lie  oas  dcou 

(transferror)  subsequently  to  that  time,  and  upon  an  account  this  greatly  reduced 
day  made  up  and  stated  between  the  said  (mortgagor)  and  (trans-  pajments. 
ferror),   there   appears   now  to  be  due  and   owing  to  the  said 
(transferror),  for  principal  and  interest  on  his  siud  recited  mortgage 
security,  the  sum  of  500/.,  and  no  more,  as  the  said  (transferror) 
doth  hereby  testify  and  acknowledge. 


3.  And  whereas  the  said  (transferor)  having  called  upon  the  9^!^^^X"* 


for  transfer. 
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^^™'      trators  or  assigns,  of  the  sum  of  2^000JL  and  interest  for  the  same 
Reeomfeyanee  at  the  rate  of  47.  for  overj  lOOL  by  the  year,  on  the        day 
Mortgaged    Of  then  next 

Pnmue$^  where 

hoMhemaoid       3.  And  With  a  further  proviso,   that  m  case  of  detault  m 

ofSaie^  payment,  it  should  be  lawful  for  the  said imortgag€€\  his  heiw, 

^<Mw  Afld  ®^®®^*or8,  administrators  or  assigns,  at  any  time  thereafter,  to  sell 

the  said  hereditaments  and  premises  by  public  auction  or  private 

of  sale.  contract,  and  to  enter  into  all  such  contracts  and  assurances  as 

might  be  deemed  necessary  or  expedient  for  perfecting  such  sale 
or  sales,  and  to  apply  the  purchase  moneys,  first,  in  defraying 
the  expenses  of  such  sale  or  sales;  secondly,  in  discharging  the 
said  mortgage  debt  of  29000/.  and  interest,  or  so  much  thereof  as 
should  then  be  due;  and,  thirdly,  to  pay  over  the  surplus 
money  (if  any)  to  the  said  {mortgagor),  his  heirs,  executors, 
administrators  or  assigns. 

That  d^Aidt         4.  And  WHEREAS  default  was  made  in  payment  of  the  said 

was  made  in  ,  .  . 

payment         sum  of  2,00021  and  interest  at  the  time  appointed  by  the  said 
recited  proviso. 

That  mortgagee  5.  And  WHEREAS  the  said  {mortgagee)  sometime  since,  in  pur- 
part of  mort-  suance  of  the  power  of  sale  contained  in  the  said  hereinbefore 
mwhiSi*Mir^  recited  indenture,  contracted  to  sell  a  portion  of  the  said  heredita- 
tbe  mortgagor    ments  to  the  said  {purchaser)  for  the  price  of  2,060i,  and  the  said 

concorrea.  ^  * 

hereditaments  were  conveyed  and  assured  to  the  said  {purchaser) 
accordingly,  the  said  {mortgagor)  concurring  in  and  confirming 
such  assurance. 

mt  expensea  g.  ^Ajn>  WHEREAS,  after  defraying  the  expenses  of  such  sale, 
principal  and  and  after  discharging  all  principal  moneys  and  interest  due  in 
beendiflchazged  respect  of  the  Said  recited  mortgage  security,  there  then  remained 

Sfn^  Md*"  ^"*  ^^  *^®  ^'^  ^^^  ^^  2,060i,  the  purchase  money  of  the  said 
anrpios  paid      hereditaments  and  premises  so  sold,  the  sum  of  £  which  has 

orer  to  ,  , 

mortgagor.        been  duly  paid  over  to  the  said  {mortgagor),  as  the  said  {mortgagor) 
doth  hereby  testify  and  acknowledge. 

has  raqne^Bd^'      ?•  ^^^  WHEREAS  the  Said  {mortgagor)  has  requested  the  said 
^^^1^  *^     {mortgagee)  to  reconvey  the  remaining  portion  of  the  said  mort- 
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gaged  premises  which  still  remain  unsold,  unto  the  said  (mortgagor)      No.  III. 
and  his  heirs  in  manner  hereinafter  appearing,  which  the  said  Peconoetfonce 
{mortgagee)  has  agreed  to  do.  "^^l^^d^ 

Premises^  where 
8.   Now  THIS  InDBNTUBE  WITNESSETH,   that    in  pursuance   of   ha$  been  sold 

the  said  recited  agreement^  and  in  consideration  of  the  sum  of      S^oT'^ 
5i.  paid  by  the  said  {mortgagor)  to  the  said  {mortgagee)  on  the  exe-  *^^^  *5g^ 

cution  hereof,  the  receipt  of  which  is  hereby  acknowledged,  the        

said  {mortgagee)  doth  by  these  presents  grant,  release,  reconvey  bj  which 
and  confirm  unto  the  said  {mortgagor)  and  his  heirs,  all,  &c.  J^^^^^, 
[Descbibb  parceh  and  insert  the  same  general  words  as  in  the  mort^ 
gage  deed;  AND  all-estate  clause  and  all-deeds  clause^  ut  ante. 
Section IL,  No.  L,  clause  5,  p.  33 ;  and  then  add habendum,ut 
ante,  Na  I«,  clause  6,  p.  382  ;  and  covenant  from  mortgagee  that 
he  has  done  no  act  to  incumber,  ut  ante.  Section  IX.)  No.  I., 
clause  6,  p.  343.] 

In  witness,  &c 
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No,    IV. 


RECONVEYANCE  OF  THE  RESIDUE  OF  MORTGAGED  PREMISES, 
WHERE  A  PORTION  OF  THEM  HAVE  BEEN  SOLD  FOR  THE 
PURPOSE  OF  DISCHARGING  THE  MORTGAGE  DEBT,  THE 
MORTGAGOR  PAYING  THE  REMAINING  BALANCE.  VARIA- 
TION,  WHERE  THE  SALE  OF  THE  MORTGAGED  PREMISES 
HAS  PRODUCED  MORE  THAN  THE  MORTGAGE  DEBT. 


1.  Parties. 

2.  Recital  that  default  was  made  in 

payment. 

3.  Recital  of  first  sale  bj  mortgagee. 

4.  Of  second  sale  bj  mortgagee. 

6.  That  only  373/.  17 s,  lOcf.  is  due 
upon  mortgage  security. 

6.  Of  agreement  for  reconveyance. 

7.  Testatum. 


Substituted  Clauaes* 

A.  That   purchaser,  in  pursaanoe  of 

power  of  sale,  sold  a  portion  of 
the  premises  for  a  larger  Bom 
than  was  due  upon  the  mortga^ 

B.  That  balance,  after  deducting  ei- 

penses,  has  been  paid  to  mort- 
gagor. 

C.  Of  request  to  reconvej. 


Pwties. 


!•  THIS  INDENTURE,  made  the  day  of  A.D.  185  , 
Between  (mortgizgee)^  of,  &c,  of  the  first  part,  {moTtgagor\  of, 
&c.,  of  the  second  part,  and  {mortgagor's  dower  trustee)^  of,  &c.,  of 
the  third  part.  [Becite  mortgage^  ut  ante,  Sect  VIIL,  No.  I., 
clause  2,  p.  320.] 


Recital  that 
default  was 
made  in 
payment 


2.  And  whereas  default  was  made  in  payment  of  the  eaU 
sum  of  2^000/.  and  interest  at  the  time  appointed  by  the  said 
recited  proviso,  {a) 


(a)  Where  the  sale  of  the  mortgafi^ed  premises  has  produced  more  than  tlie 
mortgage  debt,  substitute  for  clauses  3,  4,  5,  6,  clauses  A^  B.,  C,  i$^a. 

That  ptuchaser,      A.  And  whebeas  the  Said  (mortgagee)  some  time  since,  in 

in  pnrsuaooe  of  ^-  -i  .*«i  .11         •i^ 

power  of  Bale,    pursuaucc  of  the  powcr  of  sale  contained  m  the  said  herembefore 
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3.  And  whebeas  the  said  {mortgagee)  some  time  since,  in  pur-      No.  IV. 
Boance  of  the  power  contained  in  the  said  hereinbefore  recited  lUcnnveyance 
indenture,  sold  a  portion  of  the  said  mortgaged  premises  to  R.  S.,  qfMoiZaaed 
esquire,  for  the  sum  of  550/.,  and  the  same  premises  were   accord-  ^'""^  /^* 
ingly  conveyed  by  the  said  (mortgagee)  to  the  said  R*  S.,  the  said     purpfn  of 
{mortgagor)  concurring  in  and  releasing  all  his  right  and  equity  of  Mortg^e  DM. 
redemption  in  the  said  premises,  and  also  receiving  the  sum  of  50i  R^^j^J^first 
out  of  the  said  purchase  money,  the  residue  being  applied  in  part  <^®  ^7 
liquidation  of  the  said  mortgage  debt. 

4.  And  whereas  the   said   {mortgagee),  subsequently  to  the  Of  sec<md  sale 
said  last-mentioned  conveyance,  and  in  like  pursuance  of  the  said 
hereinbefore  recited   power  of  sale,  sold  another  portion  of  the 

said  mortgaged  premises  to  Y.  Z.,  gentleman,  for  the  sum  of 
1,1007.,  and  the  said  last-mentioned  premises  were  accordingly 
conveyed  to  the  said  Y.  Z.,  the  said  {mortgagor)  also  concurring  in 
and  confirming  such  assurance,  and  the  whole  of  the  said  purchase- 
money  or  sum  of  1,100/.  was,  with  the  privity  and  approbation  of 


recited  indenture,  contracted  to  sell  a  portion  of  the  said  mort-  "old  a  portion  of 
gaged  hereditaments  to  {purchaser)  for  the  price  of  2,060/.,  and  a  larger  sum 
the  same  hereditaments  were  conveyed  and  assured  to  the  said  ^JJJJ  ^  ^^ 
{purcliaser)  accordingly;  the  said  {mortgagor)  concurring  in  and  ™<*^*8*se. 
confirming  such  assurance. 

B.  And  whereas,  after  defraying  the  expenses  of  such  sale  That  the 

J    J.     1.  II         ••1  j»^  *!•  A  halance,  after 

and  discharging  ail  pnncipal  moneys  and  interest  due  m  respect  deducting 
of  the  said  recited  mortgaged  security,  there  remained  out  of  the^^i^^J^^^^ 
fiaid  sum  of  2,060/.,  the  purchase-money  of  the  said  premises  so  mortgagor. 
sold,  the  sum  of  £  which  hath  been  this  day  duly  paid  over 

to  the  said  {mortgagor)  as  the  said  {mortgagor)  doth  hereby  testify 
and  acknowledge. 

C.  And  whereas  the  said  {mortgagor)  hath  requested  the  said  Of  requwt  to 
{mortgagee)  to  reconvey  the  remaining  portion  of  the  said  mort- 
gaged  premises,   which  now  remain  unsold,  unto  him  the  said 
{m<nrtgagor)  and  his  heirs,  to  the  uses  hereinafter  declared,  which 

the  said  {mortgagee)  has  agreed  to  do. 

2  c  2 
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No.  IV. 

of  ReinduB 

of  Mortgaged 

J^-emiaeSf  toAwe 

a  Portion  hat 

been  sold  for 

purpose  of 

dtsckarging  the 

Mortgage  Debt, 


That  only 
373/1  17#.  lOd 
is  dae  upon 
mortgage 
security. 

Of  agreement 
for  reconvey- 


ance. 


Testatum. 


the  said  {mortgctgor),  applied  in  further  liquidation  of  the  said 
mortgage  debt. 

5.  And  whereas  upon  an  account  this  day  made  and  stated 
between  the  said  {mortgagor)  and  {mortgagee^  there  is  now 
justly  due  and  owing  to  the  said  {mortgagee),  for  principal  and 
interest  upon  his  said  recited  mortgage  security,  the  sum  of 
•373/1  17«.  10c/.,  as  the  said  {mortgagee)  and  {mortgagor)  do  hereby 
mutually  testify  and  declare. 

6.  And  whereas  the  said  {mortgagee),  at  the  request  of  the 
siud  {mortgagor)^  hath  agreed  to  reconvey  the  remaining  portion  of 
the  said  mortgaged  premises  which  are  still  unsold,  unto  the  said 
{mortgagor),  his  heirs  and  assigns,  upon  receiving  payment  of  the 
remaining  balance  of  such  mortgage  debt  so  due  and  owing  unto 
him  the  said  {mortgagee)  as  aforesaid. 

7.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  of 
the  said  recited  agreement,  in  consideration  of  the  premises,  {b)  [and 
also  for  and  in  consideration  of  the  sum  of  37321  17«.  lOdl,  so  due 
and  owing  to  the  said  {mortgagee^  as  aforesaid^  and  paid  by  the 
said  {mortgagor)  to  the  said  {mortgagee)  on  the  execution  hereof, 
the  receipt  of  which*  and  also  that  the  same  is  in  full  satisfaction 
and  discharge  of  all  moneys  owing  to  him  upon  his  said  recited 
mortgage  security,  the  said  (mortgagee)  hereby  acknowledges,  and 
therefrom  doth  by  these  presents  release,  exonerate  and  for  ever 
discharge  the  said  {mortgagor),  his  heirs,  executors,  admimstrators 
and  assigns,  he  the  said  {mortgagee),  doth  by  these  presents  grant, 
release,  ratify  and  confirm  unto  the  said  {mortgagor)  and  his  heirs, 
ALL,  &C.  [Describe  parcels;  insert  general  words,  all-estate 
clause,  all-deeds  clause,  habendum  to  dower  uses,  atul  declaration  to 
debar  dower,  ut  ante.  Section  II.,  No.  L,  clause  5,  p.  33 ;  also 
covenant  from  mortgagee  that  he  has  done  no  act  to  incumber^  ut  ante^ 
Section  IX.,  No.  I.,  clause  6,  p.  343.] 

In  witness,  &c. 


(b)  If  the  mortgage  has  been  already  pud  off,  the  words  within  bndLeti 
above  must  be  omitted. 
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No.   V. 


RECONVEYANCE  OF  MORTGAGED   PREMISES  WHERE  THERE 
HAS  BEEN  A  TRANSFER  OF  THE  MORTGAGE. 


1.  Parties.  |    2.  Recital  of  mortgage  and  transfer. 


1.  THIS  INDENTURE,  made  the        day  of        A.D.  185  ,  Parties. 
Between  (tran8ferree\  of,  &a,  of  the  one  part,  and  {mortgagor)^  of, 

&a,  of  the  other  part. 

4 

2.  Whereas  hj  indenture  dated  the         day  of         ,18    ,  Recital  of 
and  made  between  the  said  {mortgagor^  of  the  first  part,  (executor  transfer. 
of  deceased  mortgagee)^  of  the  second   part,  and  the  said   {trans- 

'ferree)j  of  the  third  part,  AFTER  reciting  that  by  indenture  of 
demise  dated  the        day  of  ,  made  between  the  said  {mort- 

gagor), of  the  one  part,  and  the  said  {deceased  mortgagee)^  of  the 
other  part,  the  said  {mortgagor)  had  demised  the  messuages  or 
dvrelling-houses,  closes  of  land  and  premises  therein  and  herein- 
after described,  and  which  are  intended  to  be  hereby  granted  and 
released,  onto  the  said  {deceased  mortgagee),  his  executors, 
administrators  and  assigns,  for  the  term  of  1000  years,  subject 
to  a  proviflo  for  making  void  the  said  term  on  payment  by  the  said 
{mortgagor),  his  heirs,  executors,  administrators  or  assigns,  unto 
tlie  said  {mortgagee),  his  executors,  administrators  or  assigns,  of  the 
sum  of  1,500/.,  and  interest  at  the  rate  of  52.  for  every  100/.  by 
the  year,  at  the  time  and  in  manner  therein  mentioned,  but 
in  payment  whereof  default  was  made;  and  also  recitijkg  that 
the  said  {deceased  mortgagee)  had  died  on  the  day  of  ,  then 
last,  having  made  his  will  dated  the         day  of        ,  and  appointed 
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No.  V.       the  said  {executors)^  executors  thereof,  who  duly  proved  the  same 
Transfer  of   lu  the  Prerogative  Court  of  the  Archbishop  of  Canterbury  on 

Mortgage,  ^,    ^^  j^^  ^j.  ^|^^^  j^^^^  ^^^  FURTHER  RECITING   that  the 

said  principal  sum  of  1,500/.  was  then  still  owing  upon  the  said 
mortgage  security,  but  all  interest  had  been  duly  paid;  akd 
MOREOVER  RECITING  that  the  said  {executors)  having  called  upon 
the  said  {mortgagor)  to  pay  off  the  said  mortgage  debt,  he  had 
requested  the  said  {transferree)  to  advance  the  same,  which  the 
said  {transferree)  had  agreed  to  do ;  IT  IS  witnessed  that  in 
consideration  of  1,500/.  paid  by  the  said  {transferree)  to  the  Eaid 
{executors)  (at  the  request  and  by  the  direction  of  the  said 
{mortgagor)  testified  as  therein  mentioned)  in  full  satisfaction  and 
discharge  of  all  moneys  due  on  the  said  mortgage  security;  akd 
ALSO  in  consideration  of  the  further  sum  of  500/.,  at  the  same 
time  paid  by  the  said  {transferree)  to  the  said  {mortgagor),  making 
altogether  the  sum  of  2,000/.,  the  said  {executors)  (at  the  request 
and  by  the  direction  of  the  said  {mortgagor)^  testified  as  therein 
mentioned,  and  for  the  purpose  of  merging  the  said  term  of  1000 
years  in  the  freehold  reversion  and  inheritance  of  the  said  heredita- 
ments and  premises,  did  thereby  assign,  surrender  and  yield  up, 
and  the  s^d  {mortgagor),  did  thereby  grant,  release  and  confirm, 
unto  the  said  {transferree)  and  his  heirs,  the  said  messuages 
or  dwelling-houses,  closes  of  land,  hereditaments  and  premises 
hereinafter  described,  and  intended  to  be  hereby  granted  and 
released;  TO  hold  the  same  with  the  appurtenances  unto  the 
said  {transferree)  and  his  heirs,  TO  the  use  of  the  said  {transferree), 
his  heirs  and  assigns  for  ever,  discharged  of  the  proviso  for  re- 
demption contained  in  the  said  therein  recited  mortgage,  but 
subject  to  the  proviso  for  redemption  therein  contained,  on  pay- 
ment by  the  said  {mortgagor),  his  heirs,  executors,  administrators 
or  assigns,  unto  the  said  {mortgagee),  his  executors,  administrator 
or  assigns,  of  the  sum  of  2,000/.  and  interest,  at  the  rate  of  5L 
for  every  lOOL  by  the  year,  at  the  time  and  in  the  manner  therein 
mentioned,  but  in  payment  whereof  default  was  made.  [Insert 
recital  that  principal  is  still  due,  but  that  all  interest  has  been  duljf 
paid;  ALSO  agreement  reconveying  mortgaged  premises,  ut  ante, 
clauses  3, 4,  p.  381 ;  also  covenant  from  transferror  that  he  has  done 
no  act  to  incumber.  Section  IX.,  No.  I.,  clause  f ,  p.  343.] 

In  witness,  &c. 
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No.   VI. 


RECONVEYANCE  WHERE  A  MORTGAGE  AND  PURCHASE  HAVE 
BEEN  EFFECTED  BY  THE  SAME  INSTRUMENT. 


1.  Parties. 

2.  Recital  of  pnrchase  aod  mortgage 

deed* 

3.  Thafc  principal  was  not  paid   at 


the  appointed  time,  bnt  that  all 
interest  has  been  duly  paid. 

4.  Of  agreement  to  convey  on  receiving 

the  remainder  of  purchase  money. 

5.  Testatum. 


1.  THIS  INDENTURE,  made  the       day  of         A.D.  18    ,  Purties 
Between  (mortgagee)^  of,  &c.j  of  the  one  part,  and  {mortgagor),  of, 
&C.,  of  the  other  part 

2.  Whereas  by  indenture  dated  the  day  of  ,  made  Bedtai  of 
between  the  eaid  {mortgagee)  of  the  one  part,  and  the  said  (mort"  mortga^^ed. 
gagorj  of  the  other  part,  after  reciting  that  the  said  (mortgagee) 

had  contracted  to  sell  the  said  (mortgagor)  the  fee-simple  and 
inheritance  of  the  hereditaipents  and  premises  therein  and  herein- 
after described  for  the  price  of  2,000/1,  and  that  upon  the  treaty 
for  the  said  purchase,  it  had  been  agreed  that  the  sum  of  1,000^, 
being  one  moiety  of  the  said  purchase  money,  should  be  allowed 
to  remain  by  way  of  mortgage  on  the  security  of  the  said 
hereditaments  and  premises:  It  is  witnessed,  that  in  con- 
sideration of  1,000/.  then  paid  by  the  said  (mortgagor)  to  the 
said  (mortgagee),  and  of  the  further  sum  of  1,000/1  to  be 
secured  by  way  ef  mortgage  as  thereinafter  mentioned,  the 
said  (mortgagee)  did  thereby  grant,  release  and  confirm  unto 
the  said  (mortgagor)  and  his  heirs,  the  said  hereditaments  and 
premises  hereinafter  described,  to  hold   the    same,  with   the 
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^^'  ^^      appurtenances^  unto  the  said  {mortgagor)  and  his  heini,  TO  the 

Reeonoeyance  USE  of  the  Said  {mortgagee)^  his  heirs  and  assigns  for  ever,  upon 

Mortgage  and  TRUST  to  permit  the  Said  (mortgagor),  his  heirs  and  assigns,  to  hold 

been  efecJd^lv  ^^^  ©ujoy  and  to  receive  and  take  the  rents,  issues  and  profits  of 

the  tame      the  said  hereditaments  and  premises  until  the  day  of 

Ifutrument.  »  "^  , 

then  next,  and  then,  if  the  said  (mortgagor),  his  heirs,  executors, 

administrators  or  assigns,  should  pay  unto  the  said  (mortgagise),  his 
executors,  administrators  or  assigns,  the  sum  of  l,000il,  being  the 
remainder  of  the  said  purchase  money,  with  interest  for  the  same 
at  the  rate  of  4i  for  every  lOOZ.  by  the  year  without  deduction, 
the  said  (mortgagee),  his  heirs  or  assigns  would,  at  the  request  and 
costs  of  the  said  (mortgagor),  his  heirs  or  assigns,  couTey  and 
assure  the  said  hereditaments  and  premises  unto  and  to  the  use  of 
the  said  (mortgagor),  his  heirs  and  assigns,  or  otherwise  as  the 
said  (mortgagor),  his  heirs  or  assigns  should  direct,  free  from  all 
incumbrances  created  therein  by  the  said  (mortgagee),  his  heirs  or 
assigns,  in  the  meantime. 

That  principal       3.  And  whebeas  the  Said  principal  sum  of  1,0001  and  interest 

waa  not  paid  at  •■i«.  i         .  •ii         i  -ii         •    t     t» 

the  appointed    was  uot  paid  Oil  at  the  time  appointed  by  the  said  hereinbefore 
^fnterLt  has  ^^^^^^  indenture,  but  all  interest  for  the  same  has  been  duly  paid 
been  duly  paid,  home  and  up  to  the  day  of  the  date  of  these  presents,  as  the  said 
(mortgagee)  doth  hereby  testify  and  declare. 

Of  agreement        4.  And  WHEBEAS  the  Said  (mortgagee),  at  the  request  of  the 

recdving         Said  (mortgagor),  has  agreed  to  convey  the  said  hereditaments  and 

prnWroraey.  Premises  unto  the  said  (mortgagor),  his  heirs  and  assigns,  in  manner 

hereinafter  mentioned,  upon  receiving  the  remainder  of  the  said 

purchase  money  or  sum  of  1,00021  so  secured  by  way  of  mortgage 

upon  the  said  premises  as  aforesaid. 

Teatatam.  6.  Now  THIS  Indentube  WITNESSETH,  that  in  pursuance  of 

the  said  recited  agreement,  and  in  consideration  of  the  sum  of 
1,000/.  sterling.  [Continue  testatum  clause,  ut  ante.  No.  L, 
clause  5,  p.  381 ;  habendum,  ut  ib.,  clause  6,  p.  382;  and  then 
ADD  covenant  Jrom  mortgagee  tliat  he  has  done  no  act  to  incumber, 
ut  ante.  Section  IX.,  No.  L,  clause  6,  p.  343.] 

In  witness,  &c. 
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No.  VIL 


RECONVEYANCE  OF  FREEHOLD  AND  LEASEHOLD  PREMISES 
BY  THE  DEVISEES  IN  TRUST  OF  A  DECEASED  MORTGAGEE. 
VARIATION,  WHERE  A  POLICY  OF  ASSURANCE  IS  ALSO 
INCLUDED. 


1.  Parties. 

2.  Recital  of  mortgage  of  freehold 

and  leasehold  premises. 

3.  Of  deceased  mortgagee's  death,  his 

will,  and  the  probate  thereof. 

4.  Testatum   by  which  devisees   re- 

convey  the  whole  of  the  mort- 
gaged premises. 

6.  RrstbabeDdum;  freeholds  to  mort- 
gagee in  fee. 


6.  Second  habendum    to   mortgagee 

for  residue  of  term. 

7.  Covenant  from  devisees,  that  they 

h  ave  done  no  act  to  incumber. 


Additional  Clauses, 

A.  Recital  that  a  life  policy  of   as- 

surance has  been  also  assigned. 

B.  Description  of  policy  of  assurance. 

C.  Habendum,  policy  of  assurance. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.  18  , 
Between  A.,  of,  &&,  esquire,  and  B.,  of,  &c.,  gentleman  (devisees 
and  executors  in  trust,  named  and  appointed  by  the  last  will  of 
{deceased  mortgagee),  late  of,  &c.,  esquire,  deceased),  of  the  one 
part,  and  (mortgagor),  of,  &c.,  of  the  other  part 


2.  Whereas  by  indenture  dated  the  day  of  ,  made  Bedtai  of 

between  the  said  {mortgagor)  of  the  one  part,  and  said  {deceased  ?^[J^^  ^^ 
mortgagee)  of  the  other  part,  the  freehold  hereditaments  and  pre-  leaseholds. 
mises  spedfied  and  set  forth  in  the  first  schedule  hereunto  annexed 
were  conveyed  and  assured  unto  and  to  the  use  of  the  said  {mart" 
gagee),  his  heirs  and  assigns  for  ever,  and  by  the  same  now  reciting 
indenture  the  leasehold  hereditaments  and  premises  specified  and 
set  forth  in  the  second  schedule  hereunto  annexed  were  assigned 
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No.  VII.      unto  the  said  (deceased  mortgagee),  his  execators,  administraton 

lUcojweymce  and  assigns  from  thenceforth  for  the  residue  of  a  certain  term  of 

«^L^«  ninety-nine  years  therein,  determinable  on  three  Uvea,  (a)  (with  . 

PremiM  by  the  perpetual  right  of  renewal  as  therein  mentioned),  subject  never- 

Devisees  m**  ^^ 

Trust  of  a     THELESS,  DOth  as  to  the  Said  freehold  and  leasehold  premises,  {b)  to 
Mortgagee,  fc  ^  proviso  for  redemption  on  payment  by  the  said  {mortgagor),  his 
heirs,  executors,  administrators  or  assigns,  unto  the  said  {mart* 
gagee),  his  executors,  administrators  or  assigns,  of  the  sum  of 
£  and  interest,  at  the  rate  of  £  for  every  lOOL  by  the 

year,  on  the  day  of  then  next,  but  in  payment  whereof 

default  was  made. 

Of  deceased  3.  And  WHEREAS  the  Said  (deceased  mortgagee)  died  on  the 

di»u^^wiii,  ^*y  ^^  »  having  duly  made  his  last  will,  dated  the 

Steof  ^"*****  ^^  ^^  *  ^y  which  he  devised  unto  the  said  {devisees), 

their  heirs,  executors,  administrators  and  assigns,  all  such  estates 

as  were  vested  in  him  the  said  (deceased  mortgagee)  in  trust  or  by 

way  of  mortgage,  upon  tbust  to  reconvey,  assign  and  dispose  of 

the  said  mortgaged  premises   respectively,  when  the  principal 

moneys  and  interest  should  be  paid  off,  and  to  give  receipts  for 

the  same  when  paid ;  and  the  said  (deceased  mortgagee)  appointed 

the  said  (devisees)  joint  executors  of  his  said  will,  who,  on  the 

day  of  ,  duly  proved  the  same  in  the  Prerc^ative 

Court  of  the  Archbishop  of  Canterbury.     [Recite  that  the  whole 

of  the  principal  sum  is  still  due,  but  that  all  interest  has  been  paid, 

ut  ante,  No.  IL,  clause  2,  p.  383 ;  and  also  agreement  to  reconvey 

ut  ante.  No.  L,  clause  4,  p.  381.  | 


(a)  If  the  lease  is  not  renewable,  and  if  a  policy  of  assurance  upon  one  of  the 
lives  is  assifinied,  substitute  for  words  within  brackets — 

Recital,  that  a       A.  *^  And  also  a  policy  of  assuraucc  for  £  ,  which  had 

life  policy  of  , 

assurance  has    been  effected  upon  the  life  of  A.  B.,  one  of  the  lives  on  whose 
a^^ed.  decease  the  said  term  of  ninety-nine  years  became  determinable, 

was  also  assigned  unto  the  said  (deceased  mortgagee),  his  executors, 

administrators  and  assigns." 

(b)  If  a  policy  of  assurance  has  been  assigned,  add — 
*'  and  also  as  to  the  said  policy  of  assurance." 
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4.  Now  THIS  Indenture  witnesseth,  that  in  consideration     No.  vii. 
of  the  sum  of  £  sterling  paid  by  the  said  {mortgcLgor)  to  the  Reconveyance 

said    {devisees)   on    the    execution  hereof,   the  receipt   of  which,  andLMtehM 
and  that  the  same  same  is  in  full  satisfaction  and  discharge  of  all  Premius  by  the 
moneys  owing  upon  the  said  recited  mortgage  security,  the  said     Trust  qfa 
{devisees)  hereby  acknowledge,  and  therefrom  do  by  these  presents  Mortgagee^  ^ 
release  and  for  ever  discharge  the   said  {mortgagor),  his   heirs,  Tegj^u^i, 
executors,  administrators  and  assigns,  and  also  the  said  mortgaged  ^^ich  devisees 

■  !•  i  •  i»iyi\  1    reconvey  the 

hereditaments  and  premises,  they  the  said  (devisees),  as  such  whole  of  ti 
{devisees)  in  trust  as  aforesaid,  DO  by  these  presents  grant,  release,  ™^e? 
convey,  assign,  set  over,  ratify  and  confirm  unto  the  said  {mort-- 
gagor)^  his  heirs,  executors,  administrators  and  assigns,  according 
to  the  nature  and  qualities  of  the  said  premises  respectively; 
FIRST,  all  and  singular  the  said  freehold  messuages  or  tenements, 
lands,  hereditaments  and  premises  specified  and  set  forth  in  the 
said  first  schedule  hereunto  annexed,  together  with  all  houses,  &a 
[Insert  the  same  general  words  as  in  mortgage  deedJ]  And  all 
the  estate,  right,  title  and  interest,  both  legal  and  equitable,  of 
them  the  said  {devisees)  therein  ;  And,  secondly,  all  and  singu- 
lar the  said  leasehold  messuages  or  tenements,  lands  and  premises 
specified  and  set  forth  in  the  said  second  schedule  hereunto 
annexed.  [Insert  the  same  general  words  as  in  mortgage  deedJ\ 
And  all  the  estate,  right,  title,  interest,  benefit  and  right  of 
renewal,  claim  and  demand  whatsoever,  both  legal  and  equitable,  of 
them  the  said  {devisees)  therein ;  {c)  and  also  all  deeds,  evidences 
and  writings  relating  to  the  title  of  the  said  freehold  and  lease- 
hold hereditaments  and  premises  in  the  custody  or  possession  of 
the  said  {devisees)  or  either  of  them,  or  which  they  or  either  of 
them  can  procure  without  suit. 


(h)  If  a  policy  of  assurance  has  been  assigned,  insert — 

B.  ^  And  thirdly,  all  the  instrument  in  writing,  dated  the  Description  of 
day  of  y  being  a  policy  of  assurance  under  the  hands  assunmce. 

of  three  of  the  directors  of  the  [Insert  style  of  assurance  company] 
Ko.        ,  whereby  the  sum  of  £  is  assured  to  be  paid  by  the 

said  assurance  company  unto  the  said  {mortgagor),  his  executors, 
administrators  and  assigns,  within  three   calendar   months  next 
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No.  VII  5.  To  HAVE  AND  TO  HOLD  the  Btdd  (short  general  descriptwu) 

Reconvegtmoe  and  all  and  singular  other  the  hereditaments  and  premises  8|>ecified 

tmd^L^^d  ^^^  ^^  forth  in  the  first  schedule  hereunto  annexed^  with  their 

/v^mwj  ejf  cAe  appurtenances,  unto  and  to  the  use  of  the  said  {martgagor^his 

Trutiofa    heirs  and  assigns  for  ever,  freed  and  absolutely  dischaiged  from 

Mortgagee,  ^  ^®  ^^'^  mortgage  debt,  and  all  claim  and  demands  whatsoever  in 

freehoIdB  to 

iDi^gagor  g^  ^^^  ^^  HAVE  AND  TO  HOLD  the  Said  {short  general  deseriptim) 

SeooDd  and  all  and  singular  other  the  premises  specified  and  set  forth  in 

babendnm  to 

mortgagor  for    the  Said  sccoud  Schedule  hereunto  annexed,  with  their  appurte- 
reo  ue    term.  jjj^Q^^g^  ^j^^  ^jj^  g^jj  (mortgagor),  his  executors,  administrators  and 

assigns,  from  henceforth  for  all  the  unexpired  residue  of  the  said 
term  of  ninety-nine  years,  determinable  and  renewable  as  afore- 
said, and  for  all  other  the  estate,  term  and  interest  of  them  the 
said  {devuees)  therein,  freed  and  absolutely  discharged  irom  the 
said  mortgage  debt,  and  all  claims  and  demands  whatsoever  in 
respect  thereof;  but  subject  to  the  payment  of  the  rents,  and 
observance  and  performance  of  the  covenants,  provisoes  and  agree- 
ments reserved  and  contained  in  the  original  lease  whereby  the 
said  premises  were  granted  and  demised,  and  which,  on  the 
tenant  or  lessee's  part,  are  or  ought  to  be  paid,  observed  and 
performed,  {d) 


aPter  proof  shall  have  been  received  at  the  office  of  the  said 
assurance  company  of  the  death  of  the  said  {name  of  life  assured), 
at  the  annual  premium  of  £  ,  payable  on  the  day  of 

,  AND  all  sum  and  sums  of  moneys,  bonuses,  benefit  and 
advantage  to  be  received  thereon  or  derived  therefrom ;  and  all 
the  estate,  right,  title  and  interest,  both  legal  and  equitable,  of 
them  the  said  {devisees)  therein." 

(cQ  If  a  policy  of  assurance  has  been  assigned,  add— 

Habendum,  C.   **  AnD  TO  HAVE,  HOLD,  RECEIVE  AND  TAKE  thc  said  policy 

assimLQoe.  ^^  assurance  and  premises  thirdly  and  lastly  hereby  assigned,  and 
all  sum  and  sums  of  money  to  become  due  or  recoverable  by 
virtue  thereof,  unto  the  said  {mortgagor),  his  executors,  adminis- 
trators and  assigns  absolutely,  as  and  for  his  and  their  own  proper 
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7.  And  the  said  (devisees),  but  each  of  them  for  his  own  acts.      No.  VII. 
deeds  and  defaults  only,  for  themselves  and  their  respective  heirs,  Reeotwe^anoe 
executors  and  administrators,  do  hereby  severally  covenant  with  ^  i^Md 
the    said  {mortgagor),   his    heirs,   executors,   administrators  and  ^^^^JJJ^J''^* 
assigns,  that  they  the  said  (devisees)  respectively  have  not,  nor  with     Trwt  of  a 
their  privity  hath  the  said  (deceased  mortgagee)  deceased,  done  or  Mortgagee^  4e, 
permitted,  or  been  party  or  privy  to  any  act,  deed,  matter  or  thing  covenant  from 
whatsoever,  whereby,  or  by  means  whereof  the  said  freehold  and  ^^  'bat 

,  ,  tbey  have  done 

leasehold    hereditaments  and    premises  (e)  hereby  granted  and  no  act  to 
released,  and  also  assigned,  or  any  or  either  of  them,  or  any  part 
of  the  same,  are,  is,  can,  shall  or  may  be  impeached,  charged, 
incumbered  or  prejudicially  affected  in  any  manner  howsoever* 

Ik  witness,  &a 


chattels,  moneys  and  effects,  freed  and  absolutely  discharged  from 
the  said  mortgage  debt,  and  from  all  claims  and  demands  what- 
soever in  respect  thereof.'* 

(e)  If  a  poliqr  of  assurance  has  been  assigned,  add — 
'*  or  the  said  policy  of  assurance." 
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No.  VIIL 


RECONVEYANCE  OF  A  PORTION  OF  MORTGAGED  PREMISES 
UNDER  A  POWER  RESERVED  IN  THE  MORTGAGE  DEED 
FOR  THE  MORTGAGOR  TO  REDEEM  IN  PARCELS. 


1.  Parties. 

2.  Recital  of  the  mortgaf^e  deed  under 

which  the  mortgagor  is    em- 
powered to  redeem  in  parcels. 

3.  That  mortgagor  has  given  mort- 


gagee due  notice  of  his  intention 
to  redeem. 

4.  That  all  interest  due  on  mortgage 

security  has  been  duly  paid. 

5.  Testatum  by  which  mortgagee  re- 

conveys. 


Parties.  1.  THIS  INDENTURE,  made  the     day  of        ,  A.D.  185  , 

Between  {mortgageeX  of  the  first  part,  and  {mortgagor)^  of,  &c, 
of  the  second  part,  and  (mortgagee's  datoer  trustee)^  of  the  third 
part. 

2.  Whereas  by  indenture  of  grant  and  release  dated   the 
day  of  ,  and  made  between  the  said  {mortgagor)^  of  the 

raortgMgor  is  q^q  part,  and  the  said  {mortgagee)^  of  the  other  part,  the  heredita- 
ments and  premises  specified  and  set  forth,  and  the  four  schedules 
thereunto  annexed,  were  conveyed  and  assured  unto  and  to  the 
use  of  the  said  (mortgagee)^  his  heirs  and  assigns,  subject  to  a 
proviso  for  redemption  on  payment  by  the  said  {morUjagor)^  his 
heirs,  executors,  administrators  or  assigns,  unto  the  said  {mortgagee)^ 
bis  executors^  administrators  or  assigns,  of  the  sum  of  £  , 

and  interest  at  the  rate  of  £  for  every  1002.  by  the  year,  on 

a  certain  day  therein  mentioned  and  since  past     And  the  now 


Recital  of  the 
mortgxge  deed 
nnder  which  the 


redeem  in 
parcels. 
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reciting  indenture  also  contains  a  further  proviso,  that  notwith-     No,  viii. 
standing  default  should  be  made  in  payment  of  the  said  sum  Recotw^tmoe 
of  £  ,  and  interest  at  the  time  thereinbefore  appointed  for    jf^^Med^"^ 

payment  thereof,  the  said  {mortgagor)^  his  heirs  or  assigns,  should  ^^f"^*^  «»»*r 
be  entitled  at  any  time  as  well  after  such  default  as  before^  until  reserved  m  the 
the   exercise  of   the  power  of  sale  therein   contained,   or  the      /^^e 
absolute  foreclosure  of  the  equity  of  redemption  of  the  said  here-   |^^!^^^ 
ditaments^  and  premises  upon  giving  ax  calendar  months'  previous      Parceb. 
notice  thereof  in  writing  to  the  said   {mortgagee)^  his  executors, 
administrators  or  assigns,  to  redeem  such  parts  or  portions  of  the 
said  mortgaged  hereditaments  and  premises  as  were  contained  in 
any  one  of  the  said  four  schedules  thereunto  annexed,  on  payment 
of  such  portion  or  portions  of  the  said  sum  of  £  thereby 

secured^  as  was  or  were  set  opposite  to  such  part  or  parts  of  the 
said  mortgaged  hereditaments  and  premises  in  such  several 
schedules  respectively,  together  with  interest  for  the  same  at 
the  rate  of  ^  for  every  100/.  by  the  year ;  and  that  upon 

Buch  payment  or  payments  as  aforesaid,  the  said  {mortgagee)^  his 
heirs  or  assigns,  would  at  the  request  and  costs  of  the  said 
(mortgagor),  his  heirs  or  assigns,  reconvey  and  reassure  the  said 
hereditaments  and  premises  so  redeemed  as  aforesaid,  unto  the  said 
(mortgagor)^  his  heirs  or  assigns,  or  as  he  or  they  should  in  that 
behalf  direct  or  appoint^  free  from  all  incumbrances  occasioned 
therein  by  the  said  {mortgagee),  his  heirs  or  assigns,  in  the 
meantime.  [Recite  that  default  was  made  in  payment,  ut  ante. 
No.  IIL^  clause  4,  p.  386.] 

3.  AiTD  WHEREAS  by  a  notice  in  writing  under  the  hand  of  the  That  mortgagor 
said  (mortgagor),  dated  the        day  of  ,  and  served  personally  nwrtgagee  due 

on  the  said  (mortgagee)  on  the  same  day,  as  the  said  (mortgagee),  ^^^  *® 
doth  hereby  acknowledge,  the  said  (mortgagor)  gave  unto  the  said 
(mortgagee)  six  calendar  months'  previous  notice  of  his  intention 
to  redeem  the  hereditaments  and  premises  comprised  in  the  second 
schedule  annexed  to  the  said  hereinbefore  recited  indenture,  being 
the  hereditaments  and  premises  which  are  intended  to  be  hereby 
granted  and  released,  on  payment  of  the  sum  of  £  and 

interest,  being  the  portion  of  the  said  sum  of  £  ,  which  is 

set  opposite  to  the  description  of  such  hereditaments  and  premises 
in  the  said  second  schedule. 
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Ko.  VIII.        4,  Akd  whebe as  the  whole  of  the  interest  payable  in  respect  of 

Reeonveytmee  the  siud  8um  of  £  {fi^^^  amoutit  Secured)  has  been  duly  paid 

-WbrtoMrf    "P  *^  *^^®  ^^7*  ^  *^®  ^^^  {mortgagee)  doth  hereby  testify  and 
PrwiwM,  imckr  acknowledge. 

a  Power  ° 

reserved  in  the 

Mar^geDeed       g^   jj-^^  ^j^^g  INDENTURE  WITNESSETH  that  in  pursuance  of  the 

Mor^agor    proviso  and  agreement  contained  in  the  said  hereinbefore  recited 

toredeemm    ,  ,  , 

Pareeit.      indenture*  and  in  consideration  of  the  sum  of  £  sterling, 

That  all  interest  PAi<l  hy  the  Said  {mortgagor)  to  the  said  {mortgagee)  on  the  execu- 
^"  "hM^^  tion  hereof,  in  full  satisfaction  and  discharge  of  all  moneys  due, 
b<>en  dniy  paid,  owiug  and  charged  upon  the  said  hereditaments  and  premises 
by^w^?  contained  in  the  said  second  schedule  by  virtue  of  the  siud  herein- 
mortgagor  before  recited  mortgage  security,  the  receipt  of  which  the  said 
{mortgagee)  hereby  acknowledges,  and  therefrom  doth  release, 
exonerate  and  for  ever  discharge  the  said  {mortgagor),  his  heirs, 
executors,  administrators  and  assigns,  he  the  said  {mortgagee) 
DOTH  by  these  presents  grant,  release,  convey  and  confirm  unto 
the  said  {mortgagor)  and  his  heirs,  All,  &c.  [Describe  parceU] 
all  which  said  hereditaments  and  premises  are  specified  and  set 
forth  in  the  said  second  schedule  annexed  to  the  said  hereinbefore 
recited  indenture.  [Insert  general  unnrds;  all-estate  clatise  and 
aU-deeds  clause ;  ut  ante,  Section  11.,  No.  L,  clause  5,  p.  33 ;  also 
habendum  to  uses  to  bar  dourer,  ut  ante,  No.  I.,  clause  6,  p.  382 ; 
NEXT  ADD  recital  that  the  title  deeds  relate  to  other  premises  com- 
prised in  mortgage  ;  and  covenant  by  mortgagee  for  the  production  of 
the  same;  ut  ante,  VoL  L,  Part  I.,  Section  L,  No.  XXXL, 
clauses  6  and  7,  pp.  176,  177  ;  and  then  insert  covenani  from 
mortgagee  that  he  has  done  no  act  to  incumber,  ut  ante.  Section  IX., 
No.  L,  clause  6,  p.  343.] 

In  witness,  &c« 
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No.  IX. 


FORM  OF  RECEIPT  TO  BE  INDORSED  ON  A  MORTGAGED  DEED 
IN  PURSUANCE  OF  THE  ACT,  6  &  7  WILL.  IV.  CAP.  32,  ''FOR 
THE  REGULATION  OF  BENEFIT  BUILDING  SOCIETIES." (a) 


WE,  whose  names  are  underwritten,  being  the  within-named  Fonn  of  receipt. 
trustees  for  the  time  being  of  the  [Set  out  title  of  the  building 
Moeietyl,  do  hereby  declare  that  the  within-named  {mortgagor)  has 
paid  to  us  as  part  of  the  funds  of,  and  in  trust  for  the  said  society, 
the  sum  of  £  in  full  satisfaction  and  discharge  of  all  fines, 

forfeitures,  and  other  moneys  intended  to  be  secured  by  the  within* 
written  indenture,  and  payable  to  us  according  to  the  rules  and 
regulations  mentioned  or  referred  to  in  the  said  indenture. 

Witness  our  hands  this  day  of 

A.  B.  . 

Trustees. 

E.  P.) 

J.  S.,  Solicitor. 
J.  B.  H.,  Secretary. 


A.  B.^ 
C.  D.  V 


(a)  Re-oonveyaDceBof  mortgaged  property,  as  well  in  fee  as  otberwise,  may  in  Receipt 
pnrsnaiice  of  the  Act  for  the  regulation  of  Building  Societies  {6  Bi  7  Will.  4,  indoreed  on 
c  32)  be  effected  br  a  simple  acknowledgment  of  the  mortgage  money  indorsed  mortga^  deed 
on  the  mortgage  deed  as  in  the  above  form,  as  effectually  as  by  an  actual  a  satBtieat 
le-conveyanoe  by  deed,  it  being  by  the  act  expressly  enacted,  *'  that  it  shall  be  discharge. 
lawful  for  the  trustees  named  in  any  mortgage  made  on  behalf  of  such  societies, 
€fr  for  the  sorvirors  or  survivor  of  them,  or  the  trustees  for  the  time  being,  to 
indorse  upon  any  mortgage  or  further  charge  given  by  any  member  of  such 
society  to  the  trustees  thereof,  for  moneys  advanced  by  such  society  to  any 
iDeml>er  thereof,  a  receipt  of  all  moneys  intended  to  be  secured    by  such 
mortgage  or  further  charge,  which  shall  be  sufficient  to  vacate  the  same  and  to 
Teat  the  estate  of  and  in  the  property  comprised  in  such  security  in  the  person 
oc  persons  for  the  time  being  entitled  to  the  equity  of  redemption,  without  it 
being  necessary  for  the  trustees  of  any  such  society  to  give  any  re-conveyance 
of  i£e  property  so  mortgaged ;  which  receipt  shall  be  specified  in  a  schedule 
BSDezea  to  the  rules  of  the  said  society,  duly  certified  and  aeposited  as  aforesaid : 
(sect  5.) 

VOL.  IT.  2   D 
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Section  XL 

BONDS  AND  WARRANTS  OF  ATTORNEY  FOR 
SECURING  THE  REPAYMENT  OF  A  DEFINITE 
AND  CERTAIN  SUM  OF  MONEY. 


No.  I.— Bond  to  sbgubx  ths  RapATMSVT  of  1,0002.  ahb  IsTBinnr.    Tabu- 

TTOK  WHBBB  ▲  SuRBTT  C0KCUB8. 


Kg.  II. — Bond  to  sbcubb  Bbpatmbnt  of  Monbt  bt  iNsrAuiBvn. 

No.  m. — Bond  to  accompakt  a  Mobtqagb  to  bbcubb  thb  Rbpatmbbt  or 

PbiNCIPAL  MoNETS  and  InTBBXST  bt  HaLF-TBASLT  ISBTAIJCBnS. 
VaBIATION  WHBBB  A  PoUCT  OF  ASSUBANCB  HA8  BBBN  A88IGHBa>  A0  AM 
ADDITIONAL   SbCUBTTT. 

« 

No.  17. — Bond  to  sbcubb  thb  Rbpatmbbt  of  a  BWDBmiABTiB  Ajorom. 

No.  V. — Wabbaht  of  Attobnbt  to  sbcubb  thb  Patmbht  of  1002.  aitd 
Intxbbst. 

No.  VI. — Wabbaht  of  Attobbbt  to  sbcubb  thb  Rhpatmbnt  of  Monm 
lbnt  bt  Ybablt  Inbtalmbrts. 

No.  V11.^Wabbant  of  Attobnbt  to  sbcubb  thb  dub   Patmbht  of  av 
Ann urn. 

No.  YIIL — Wabbant  of  Attobnbt  bt  wat  of  Oollatbbal  Sbcuhfit  to  a 
Mobtqagb.     Yabiation  whbbb  a  Pouct  of  Assubancb  has  bbut 

ASSIGVBD  AS  AH  ADDITIONAI^  SbCUBITT. 

No.  IX. — ^Wabbaht   of  Attobnbt   to  acknowi«bdgb   Satisfactioh  on  a 

JUDGMBHT  FOB  8BCUBINQ  AN  AnNUXTT  ON  A  BbFUBCHASB  OB  DbTO* 
MXNATION  OF  THB  AnHUITT. 
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No.   I. 


BOND  TO  SECURE  THE  REPAYMENT  OF  1,000/.  AND  INTEREST. 
VARIATION  WHERE  A  SURETY  CONCURS, 


1.  KNOW  ALL  MEN  BY  THESE  PRESENTS  that  [I,  Exordium. 
{pbKgor)y  of,  &c.,  am]  (a)  held  and  firmly  bound  to  {obUgee\  of,  &c., 

in  the  penal  sam  of  £  {double  the  amount  of  money  advanced) 

sterlings  to  be  paid  to  the  said  {obligee)  or  his  certain  attorney, 
executors,  administrators  and  assigns,  firmly  by  these  presents. 
Sealed  with  my  seal  this  day  of  ,  A.  D.,  18     . 

2.  Now  THE  Condition  of  the  above-written  obligation  is 
such  that  if  the  above-bounden  {obligor)  shall,  on  the  day 
of  next  ensuing^  pay  or  cause  to  be  paid  unto  the  said 
(obligee).  Ins  executors,  administrators  or  assigns,  the  full  sum  of 
1,000^  eterling,  together  with  interest  for  the  same  at  the  rate  of 
5L  for  every  lOOi  by  the  year  without  deduction>  (b)  then  the 


(a)  If  a  tnrety  concurs,  substitute  for  words  within  brackets  above— 

•*  we  (obligor),  of,  &c.,  and  (surety),  of,  &c.,  are  jointly  and  P«ctiod 

__    '  _  snggestions. 

severally 

(6)  If  the  bond  is  given  by  way  of  collateral  securitj  to  a  mortgagee,  insert  in 
place — 


**  being  the  sum  secured  to  the  said  {obUgee)^  his  executors, 
adminletrators  and  assigns,  by  a  certain  indenture  of  mortgage 

2  D  2 
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^^  ^       aboye-written  bond  to  be  void,  otherwise  to  remain  in  ftill  force 
Boi»d  to  teeim  and  virtue. 

if  Ifiwa,  amd  ^ 

bearing  even  date  herewitl^  and  made  between  the  said  {pbhgor) 
of  the  one  part,  and  the  said  (obligee)  of  the  other  part.** 
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No.     11. 


BOND  TO  SECURE  THE  REPAYMENT  OF  MONEYS  BY 

INSTALMENTS. 


1.  Recital  of  loan.  |  2.  Ck>ndition. 


[IssBRTyxordiumy  ui  anUi  No.  L^  clause  1,  p.  405.] 

1«  WHEREAS  the  said  {obligee)  has  this  day  lent  and  ad-Rcdtalofloaii. 
yanoed  the  said  (pbliffor)^  at  his  request,  the  sum  of  450L  sterlings 
upon  the  sud  {pbtigw)  agreeing  to  give  the  above-written  bond  to 
secure  the  repayment  thereof  and  interest  by  the  several  instal- 
ments jhereinafter  mentioned. 

2.  Now  THE  CoNDmoN  of  the  above-written  obligation  is  such,  Cooditkn. 
that  if  the  above  bounden  {phUgor)^  his  heirs,  executors  or  adminis- 
trators do  and  shall,  on  the  day  of  ^  ,  and  the  day 
of  y  in  every  year,  well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  {obligee)^  his  executors,  administrators  or  assigns  the 
sum  of  5QL  sterling,  together  with  interest  on  such  part  of  the 
said  Bum  of  4502L  as  shall  then  remain  owing  and  undischarged,  at 
the  rate  of  5/1  for  every  100^  by  the  year,  without  deduction, 
until  the  whole  of  the  said  principal  moneys  and  interest  hereby 
secured,  and  also  all  costs  in  respect  thereof,  shall  be  fully  paid  off 
and  discharged,  then  the  above-written  bond  to  be  void,  other- 
wise to  continue  in  full  force  and  virtue. 
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No.  III. 


BOND  TO  ACCOMPANY  A  MORTGAGE  TO  SECURE  THE  REPAY- 
MENT  OF  PRINCIPAL  MONEYS  AND  INTEREST  BY  HALF- 
YEARLY  INSTALMENTS.  VARIATION  WHERE  A  POUCY  OF 
ASSURANCE  HAS  BEEN  ASSIGNED  AS  AN  ADDITIONAL 
SECURITY. 


1.  Recital  of  mortgage. 

2.  Condition. 

Additional  clauses. 

A .  Recital  of  the  assignment  of  policy 
of  aasuianoe. 


B.  If  obligee  shall  dnly  perform  ooTe- 
nants  respecting  policy  of  assur- 


ance. 


Recital  of 
mortgage. 


[Insert  exordium,  as  in  No.  I.,  clause  1»  p.  405.] 

1.  WHEREAS  by  indentare  bearing  even  date  herewith,  and 
made  between  the  above-bounden  {obligor)  of  the  one  part,  and  the 
said  {obligee)  of  the  other  part,  afteb  reciting  that  the  said 
{obligee),  at  the  request  of  the  above-bouaden  {obligor),  had  agreed 
to  advance  him  the  sum  of  450^,  the  repayment  of  which  and  in- 
terest was  to  be  assured  unto  the  said  {obligee)  in  manner  therein- 
after appearing,  it  is  witnessed,  that  in  consideration  of  450L 
then  lent,  advanced  and  paid  by  the  said  {obligee)  to  the  above- 
bounden  {obligor),  the  above-bounden  {obligor)  did  thereby  cove- 
nant with  the  said  {obligee)  for  the  repayment  of  the  said  sum  of 
4502L  and  interest,  by  the  following  instalments  (that  is  to  say), 
that  he  the  above-bounden  {obligor),  his  heirs,  executors  or  admi- 
nistrators, should  and  would,  on  the  29th  day  of  September  and 
the  25th  day  of  March  in  every  year,  well  and  truly  pay  or  cause 
to  be  paid  unto  the  said  {obligee),  his  executors,  administrators  or 
assigns,  the  sum  of  50/.  sterling,  together  with  interest  on  such 
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part  of  the  said  principal  sam  of  450^  as  should  then  remain  ^^  All- 
owing upon  the  now  reciting  mortgage  security^  at  the  rate  of  5L  Bond  to 
for  every  100/.  by  the  year,  without  deduction,  until  the  whole  of  ^mo!^^^ 
the  said  principal  moneys  and  interest  thereby  secured,  and  also  '**'*^J^/- 
all  costs  incurred  in  relation  thereto,  should  be  fully  paid  off  and  Principal 

Moneys  and 

dischai^ed.  (a)  inUreMt,  fo. 


(a)  If  a  policy  of  assaranoe  was  also  assigned  by  way  of  collateral  security 


A.  And  it  is  (by  the  now  reciting  indenture)  also  witnessed.  Recital  of 
that  for  the  considerations  thereinbefore  expressed,  the  above- ^|^^° 
bounden  (obligor)  did  thereby  assise  unto  the   said  ( obligee)  a"^°"°®*"^ 

,  ^  ,  ,,  \       ir     ^        covenants  re- 

certain  policy  of  assurance  of  and  in  the  Solicitors  and  General  latiog  thereto. 
Assurance  Company,  whereby  the  life  of  the  above-bounden 
{obligor)  was  expressed  to  be  assured  in  the  sum  of  450/.,  to  be 
paid  to  his  executors,  administrators  or  assigns,  within  three 
calendar  months  next  after  proof  of  his  death,  at  the  annual 
premium  of  £  ;  TO  hold  the  same  unto  the  said  {obligee)^ 

his  executors,  administrators  and  assigns,  upon  certain  trusts  for 
assuring  unto  the  said  {obligee),  his  executors,  administrators  or 
assigns,  the  repayment  of  the  said  sum  of  450L  and  interest  as 
therein  expressed  and  declared.  And  the  above-bounden  (obligor) 
further  covenanted  that  he  had  good  right  to  assign  the  said  policy  of 
assurance ;  also  that  it  was  a  good,  valid  and  subsisting  policy,  and 
that  he  would  do  no  act  whereby  the  same  policy  might  be  vacated, 
impeached,  prejudiced  or  endangered ;  and  further,  that  he  the 
above-bounden  (obligor),  his  executors  or  administrators,  woiild,  at 
all  times  during  the  continuance  of  the  said  mortgage  security, 
regularly  pay  the  annual  premiums  upon  the  said  policy  of 
assurance,  when  and  as  the  same  should  become  payable ;  and 
immediately  upon  such  payment,  deliver  over  the  receipts  or 
vouchers  for  the  same  to  the  said  (obligee),  his  executors,  adminis- 
trators or  assigns ;  and  also  in  case  the  above-bounden  (obligor) 
should  neglect  to  pay  such  premiums,  or  to  deliver  over  such 
receipts  or  vouchers,  and  the  said  (obligee)  should  renew  or  effect 
any  fresh  policy  or  policies  of  assurance  on  the  life  of  the 
above-bounden  (obUgor),  not  exceeding  the  sum  of  4502.,  that  he 
the  above-bounden  (obligor),  his  executors  or  administrators,  would, 
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No.  iiL  2.  Now  THE  Condition  of  the  above-written  bond  or  obliga- 

Bond  to  tion  is  such,  that  if  the  above-bounden  (jobliffor),  his  executors  or 

^M^^et^  administrators,  do  and  shall,  on  the  29th  day  of  September  and 

re^^m  Tf  ^^®  ^^^^  ^^^  ^^  March  in  every  year,  well  and  truly  pay  or  cause 

Principal  of  to  be  paid  unto  the  said  {obUgee\  his  executors,  administratora  or 

intereMi,  cfc.  assigns,  the  sum  of  50L  sterling,  together  with  interest  on  such 

CoDditio7  P^''^  ^^  ^^^  ^^^  ^^™  ^^  450iL  as  shall  then  remain  owing  upon  the 
said  hereinbefore  recited  mortgage  security,  at  the  rate  of  5/.  for 
every  100/.  by  the  year,  without  deduction,  until  the  whole  of  the 
principal  moneys  and  interest  thereby  secured,  and  also  all  costs 
in  respect  thereof,  shall  be  fully  paid  off  and  discharged,  (b) 


upon  demand,  repay  unto  the  said  {pbUgee\  his  executors,  adminis- 
trators or  assigns,  all  such  sums  of  money  as  he  or  they  should 
expend  in  keeping  up  or  effecting  such  policy  or  policies  of  assur- 
ance as  aforesaid.  And  also  that  the  said  {Miff or)  would 
from  time  to  time,  whenever  thereunto  requested  by  the  said 
{obligee\  his  executors,  administrators  or  assigns,  attend  per- 
sonally at  such  assurance  office  as  the  said  {obligee),  his 
executors,  administrators  or  assigns  should  appoint,  and  then  and 
there  give  such  information  respecting  his  health,  age,  or  otherwise, 
as  should  be  deemed  requisite  for  the  purpose  of  effecting  an 
assurance  upon  his  life,  or  otherwise  in  relation  thereta" 

« 

(h)  If  a  policy  of  assurance  is  incladed  in  the  mortgage,  insert*— 

If  obligee  tbaU       B.  '*  And  if  the  above-boundeu  (obUgar)  had  at  the  time  of  the 

wZau^°^     sealing  and  delivery  of  the  said  hereinbefore  recited  indenture,  good 

toU^^^        right  to  assign  the  said  policy  of  assurance,  and  also  does  no  act 

MsorADOtt.        whereby  the  same  policy  may  be  vacated,  impeached,  prejudiced 

or  endangered;  and  fubtheb,  if  the  above-bounden  (obligor) 

shall,  at  all  times  during  the  continuance  of  the  said  hereinbefore 

recited  mortgage  security,  regularly  pay  the  annual  premiums 

upon  the  said  policy  of  assurance,  when  and  as  the  Tsame  shall 

become  payable,  and  immediately  upon  such  payment  deliver  over 

the  receipts  or  vouchers  for  the  same  to  the  said  {pbJigee\  his 

executors,  administrators  or  assigns ;  or  in  case  the  above-bounden 

{obligor)  should  neglect  to  pay  such  premiums,  or  to  deliver  over 
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Then  the  above-written    obligation   to   be  void,  otherwise  to      No.  ill, 
continue  in  full  force  and  virtue.  Bond  to 

aooomp€m§  a 

. —     Mortgage  to 

tecmvtke 

such  receipts  or  vouchers  for  the  same,  and  the  said  (obligee\  his  '^S^oZ^ 
executors,  administrators  or  assigns  should  renew  the  said  policy    Y*"*^  ^ 

of  assurance,  or  effect  any  fresh  policy  of  assurance  on  the  life  of       

the  above-bounden  {pbligcr)  not  exceeding  the  sum  of  450/.,  and 
the  above-bounden  {abligor\  his  executors,  administrators  or 
assigns,  shall,  upon  demand,  repay  unto  the  said  {pbUgee)^  his 
executors,  administrators  or  assigns,  all  such  sums  of  money  as  the 
said  {pbUgee\  his  executors,  administrators  or  assigns,  shall  or  may 
expend  in  keeping  up  or  effecting  such  policy  or  policies  of  assur- 
ance as  aforesaid;  and  if  the  said  {obligor)  shall  from  time  to 
time,  whenever  thereunto  requested  by  the  said  {olUgee\  his 
executors,  administrators  or  assigns,  attend  personally  at  such 
assurance  office  as  the  said  {obligee)^  his  executors,  administrators 
or  assigns  shall  appoint,  and  then  and  there  give  such  information 
respecting  his  health,  age  or  otherwise,  as  shall  be  deemed  requi- 
site for  the  purpose  of  effecting  an  assurance  upon  his  life,  or  in 
anywise  in  relation  thereto." 

See  the  Fobm  of  a  Bond  to  accompany  a  Conditional 
Surrender  of  Copyholds,  antcy  Section  IV.,  Na  IV.,  p.  207. 
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Na    IV. 


BOND  TO  SECURE  THE  REPAYMENT  OF  A  REDEEMABLE 

ANNUITY. 


1.  Recital  of  contract  to  pnichase  an- 
nuity,  and  to  give  a  bond  and 


warrant  of  attorney  by  way  of 
collateral  security. 

2.  Condition. 


[Insert  exordium,  ut  ante.  No.  L^  clause  1,  p.  405.] 

Bedtal  of  1*  Whereas  the  abovB  named  {obligor)  hath  contracted  to  sell 

poTchue  ^^  ^^  '^^  (obligee)  an  annaity  of  642L  during  the  life  of  the  said 

*Ta  toS^Md  (P^^V^'')*  ^^'  the  sum  of  800t,  and  upon  the  treaty  for  the  said 
warrant  of  purchase  it  was  agreed  that  the  same  should  be  secured  by  the 
of  collateral  bond  of  the  said  {obligor),  and  by  his  warrant  of  attorney  to 
■^""*y*  confess  a  judgment  in  Her  Majesty's  Court  of  Common  Pleas  at 

Westminster,  and  which  said  sum  of  8002.  hath  been  this  day  paid 

by  the  said  {obligor)  to  the  said  {obligee.) 


CoDdition.  2.  Now  THE  CONDITION  of  the  abovc-written  bond  or  obli* 

gation  is  such  that  if  the  said  {obligor),  his  heirs,  executors  or 
administrators,  do  and  shall  well  and  truly  pay  or  cause  to  be  paid, 
unto  the  said  {obligee),  his  executors,  administrators  or  assigns, 
during  the  life  of  the  said  (obligor)  one  annuity  or  clear  annual 
sum  of  64/L,  free  from  all  taxes  and  deductions  whatsoever,  except 
the  present  or  any  future  tax  on  property  or  income,  by  two  equal 
half-yearly  payments,  on  the  day  of  ,  and  the  day 

of  ,  the  first  payment  thereof  to  be  made  on  the  day 

of  y  next  ensuing;    and  AisOf  if  the  heirs,  executors  or 

administrators  of  the  said  {obligor),  do  and  shall  on  demand  within 
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twenty-one  days  next  after  the  decease  of  the  said  {phligor)  well      No.  iv. 
and  truly  pay  or  cause  to  be  paid  unto  the  said  {pbligee\  his  execu-      Bond  to 
tors,  administrators  or  assigns,  such  proportionate  part  of  the  said  p^^!!!^ofa 
annuity  as  shall  have  accrued  due  between  the  last  half-yearly  day    -Bftfoem^fe 

of  payment  and  the  day  of  the  decease  of  the  said  {pbKgor) ;  and       

ALSO,  if  the  said  {obligor)  will  at  his  own  costs,  when  thereunto 
requested  by  the  said  (obligor\  his  executors,  administrators  or 
assigns,  attend  personally  at  such  assurance  office  in  England  as 
the  stud  {obligee)^  bis  executors,  administrators  or  assigns  shall 
direct,  or  before  some  agent  or  agents  of  such  office  or  offices,  and 
then  and  there  give  such  information  respecting  his  age,  health,  or 
otherwise  as  shall  be  required,  in  order  that  a  policy  may  be 
effected  by  and  at  the  expense  of  the  said  (obligee)  on  the  life  of 
said  {obligor,)  And  fubtheb,  that  if  the  said  {obligor)  shall  not  at 
any  time  during  the  continuance  of  the  aforesaid  annuity,  do  any 
act  whereby  the  said  policy  of  assurance  may  be  forfeited  or 
Tacated,  or  go  upon  or  beyond  the  seas,  or  reside  abroad,  without 
on  every  such  occasion  giving  to  the  said  {obligee)^  his  executors, 
administrators  or  assigns,  one  calendar  month's  previous  notice  in 
writing,  60  that  he  or  they  may  be  enabled  to  make  the  same 
blown  at  the  assurance  office  upon  which  the  life  of  the  said 
{obhgor)  shall  have  been  so  effected,  in  order  that  the  additional 
premium  or  premiums  to  be  thereby  incurred  in  keeping  up  such 
policy,  or  any  other  policy  or  policies  on  the  life  of  the  said  {obligor\ 
may  be  paid  to  the  said  office.  And  hobeoyeb,  if  he  the  said 
{obligor)y  his  heirs,  executors  or  administrators  shall  upon  demand 
repay  unto  the  said  {obUgee),  his  executors,  administrators,  or 
assigns,  all  such  additional  sums  of  money  or  premium  as  he  or 
they  shall  pay  in  respect  of  such  assurance  or  assurances  as  afore- 
said, THEN  the  above-written  bond  or  obligation  to  be  void,  other- 
wise to  continue  in  full  force  and  virtue. 
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No.  V. 


WARRANT  OF  ATTORNEY  TO  SECURE  REPAYMENT  OF  100/.  AND 

INTEREST  AT  6/.  PER  CENT. 


Wamotof 
Attorney  to 
enter  op 
jndgmeDt. 


TO  {A.  B.  and  C.  D.)  gentlemen,  attorneys  of  Her  Majesty's 
Court  of  Common  Fleas  (a)  at  Westminster,  jointly  and  severally, 
or  to  any  other  attorney  of  the  same  court. 

These  are  to  desire  and  authorize  you,  the  attorneys  aboTO 
named,  or  either  of  you,  or  any  other  attorney  of  the  same  Court 
of  Common  Pleas  (a)  aforesaid,  to  appear  for  me  (debtor),  of, 
&c.,  in  the  said  court  forthwith,  and  then  and  there  to  receive  a 
declaration  for  me,  in  an  action  for  debt  against  me  for  the  sum 
of  (double  the  amount  of  the  mortgage  money\  for  money  borrowed, 
at  the  suit  of  (lender)^  of,  &c.,  his  executors  or  administrators, 
and  thereupon  to  confess  the  same  action;  and  also  to  suffer 
judgment  by  nil  dicet^  or  otherwise  to  pass  against  me  in  the  same 
action,  and  to  be  forthwith  entered  up  against  me  in  the  same 
court,  for  the  said  sum  of  (double  the  amount  of  the  money  advanced^ 
together  with  costs  of  suit.  And  these  are  further  to  authorise 
and  empower  you  my  said  attorneys,  or  any  of  you,  after  the  said 
judgment  shall  be  entered  up  as  aforesaid,  for  me  and  in  my  name, 
and  as  my  act  and  deed,  to  sign,  seal  and  execute  one  or  more 
effectual  release  or  releases  in  the  law,  to  the  said  (lender),  his 
executors  or  administrators,  of  all  errors,  writs  of  error,  and  of  all 
benefit  and  advantage  thereof,  and  all  defects  and  imperfections 
whatsoever  which  may  be  committed,  or  which  may  happen  or 
arise  in  or  about  or  concerning  the  action  or  judgments  aforesaid, 
or  in  or  about  or  concerning  any  writ,  warrant,  process,  declara- 
tion, plea,  entry  or  other  proceeding  relating  thereto  respectively. 

■- 

{a)  Or  "  Queen's  fiencb,"  or  "  Exchequer*"  as  the  case  may  be. 
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And  for  what  you  the  said  attorneys,  or  any  of  you,  shall  do  or      ^^    * 
cause  to  be  done  in  the  premises,  this  shall  be  to  you  and  every  of    Wammi  of 
you  a  sufficient  warrant  and  authority.  wecure 

rqxiymmUqf 
1002.  and 

In  WITNESS,  &C.  ^"'^'^  ^  ^'• 

'  per  cent. 


FORM  OF  ATTESTATION. 

Signed,  sealed  and  delivered  by  the  above-mentioned  (debtor),  Auesution. 
in  the  presence  of  me  {aUomey\  the  attorney  of  the  said  {debtor)^ 
expressly  named  by  him  in  that  behalf,  who  as  such  attorney  here- 
unto subscribe  my  name. 

Now  IT  IS  HEREBY  DECLARED,  that  the  judgment  so  entered  Dtfeasinc*. 
up  agunst  the  said  {debtor)  in  pursuance  of  the  above-written 
warrant  of  attorney,  is  intended  to  be  a  security  to  the  said 
{lender)^  his  executors,  administrators  and  assigns,  for  the  repay* 
ment  of  the  sum  of  100/1,  this  day  lent  and  advanced  by  the  said 
{lender)  to  the  said  {debtor)  and  at  his  request,  and  interest  for  the 
same  at  the  rate  of  5/.  for  every  lOOZ.  by  the  year,  to  be  paid  by 
the  said  {debtor),  his  executors,  administrators  or  assigns,  unto  the 
said  {lender),  his  executors,  administrators  or  assigns,  on  the 
day  of  next;  and  it  is  agbeed,  that  no  execution 

shall  be  sued  or  taken  out  upon  the  said  judgment,  unless  or 
until  default  shall  be  made  in  payment  of  the  said  principal  sum 
of  100/.  and  interest  at  the  time  appointed  for  payment  thereof,  as 
aforesaid;  and  in  case  that  such  default  shall  be  made  in  payment 
of  the  principal  sum  and  interest,  or  any  part  of  the  same  respec- 
tively, then  and  in  such  case  it  shall  be  lawful  for  the  said 
{lender),  his  heirs,  executors,  administrators  or  assigns,  to  sue 
out  execution  or  executions,  upon  or  by  virtue  of  the  said  judg- 
ment, for  the  whole  of  the  said  sum  of  200iL,  which  said  sum  so  to 
be  levied  shall  be  applied  in  payment  of  the  said  principal  sum  of 
100/.  and  interest,  or  so  much  thereof  as  shall  be  then  due  and 
undischarged,  and  all  costs,  charges  and  expenses  attending  the 
levying  the  same,  and  after  payment  and  satisfaction  thereof,  shall 
pay  over  the  surplus  (if  any)  unto  the  said  {debtor),  his  executors, 
administrators  or  assigns. 
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No.  VL 


WARRANT  OF  ATTORNEY  TO  SECURE  THE  REPAYMENT  OF 
MONEYS  LENT,  BY  YEARLY  INSTALMENTS. 


[Iksebt  warrant  of  attorney,  a$  in  last  precedent] 

DefMSMMse.  Kow  IT  IS  HEREBY  DECLABED,  that  the  jadgment  80  entered 

up  against  the  said  {debtor^  is  intended  and  agreed  to  be  by  way 
of  security  to  the  said  {lender)  for  the  principal  sam  of  AXML  and 
interest,  to  be  computed  from  the  day  of  the  date  hereof,  for 
moneys  this  day  lent  and  advanced  by  the  said  {lender)  to  the  said 
{debtor),  but  that  no  execution  shall  be  issued  or  taken  out  on  the 
said  judgment  in  case  the  said  {debtor),  his  executors,  adminis- 
trators or  assigns,  shall  pay  or  cause  to  be  paid  unto  the  said 
{lender),  his  executors,  administrators  or  assigns,  the  sum  of  400L 
sterling,  together  with  interest  for  the  same  at  the  rate  of  5^  for 
every  100/.  by  the  year,  by  the  following  instalments  (that  is  to 
say),  the  sum  of  lOOZ.,  part  of  the  said  principal  sum  of  400iL,  and 
also  the  sum  of  20J.,  being  one  year's  interest  for  the  whole  of  the 
said  sum' of  4002L,  at  the  rate  aforesaid,  at  the  end  of  one  year  now 
next  ensuing  from  the  date  hereof;  and  the  like  sum  of  lOOil, 
other  part  of  the  said  sum  of  400^,  at  the  end  of  the  next  three 
successive  years,  together  with  interest  for  so  much  of  the  said 
principal  moneys  as  shall  be  then  due  and  owing  at  the  rate  afore- 
said ;  BUT  THAT,  in  case  default  shall  be  made  in  payment  of  the 
said  principal  sum  and  interest,  or  any  part  of  the  same  respec- 
tively, at  the  several  times,  and  in  manner  aforesaid,  it  shall  be 
lawful  for  the  said  {lender),  his  executors,  administrat<Hr8  or  assigns^ 
to  sue  out  execution  or  executions  upon  or  by  virtue  of  the  said 
judgment  for  the  whole  of  the  said  sum  of  8002,,  which  said  sum 
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80  leyied  shall  be  applied  in  payment  of  the  said  principal  sum  of      Ho.  VL 

400L  and  interest,  or  so  much  thereof  as  shall  be  then  due  and  Wammi  of 

undischarged,  and  all  costs,  charges  and  expenses  attending  the  ^^^H^^^ 
levying  of  the  same.    And  after  payment  and  satisfaction  thereof,  ^wy»*^^ 

shall  pay  over  the  surplus  moneys  (if  any)  unto  the  said  (debtor),  YeaHjf 
his  executors,  administrators  or  assigns. 
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No.     VII. 


WARRANT  OF  ATTORNEY  TO  SECURE  THE  DUE  PAYMENT  OP 

AN  ANNUITY. 


1.  Redtal  of  annuity.  I  tered  up  to  secure  the  payment 

2.  Declaration  that  judgment  is  en-  |  of  the  annuity. 


[Insekt  vyarrant  of  attorney^  ut  antey  No.  V.,  p.  414.] 


FORM  OF  ATTESTATION. 

Signed,  sealed  and  delivered  by  the  above-named  {debtor)  in 
the  presence  of  me  (attomey)^  the  attorney  of  the  said  {debtor) 
expressly  named  by  him  in  that  behalf,  who,  as  such  attorney,  here- 
unto subscribe  my  name. 

DEFEASANCE. 

Recital  of  Whebeas  by  indenture  bearing  even  date  with  the   above- 

annuity,  -written  warrant  of  attorney,  and  made  between  the  said  (debtor) 

of  the  one  part,  and  the  said  {creditor)  of  the  other  part,  the  said 
{debtor),  in  consideration  of  the  sum  of  800/.  paid  to  him  by  the 
said  {creditor),  did  thereby  for  himself,  his  heirs,  executors  and 
administrators,  covenant  with  the  said  (creditor),  his  executors, 
administrators  and  assigns,  to  pay  unto  the  said  (creditor),  his 
•  executors,  administrators  and  assigns,  during  the  lifetime  of  the 
said  {creditor),  one  annuity  or  clear  annual  sum  of  &kL,  free  from 
all  taxes  and  deductions  whatsoever  (excepting  the  present  or  any 
future  tax  on  property  or  income),  by  two  equal  half-yearlj  pay- 
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mentfl,  on  the  day  of  and  the  day  of  ,     No.  vu. 

the  first  half-yearly  payment  to  be  made  on  the  day    warrant  of 

of  then  next  ^.TT 

date  paymeiU  of 

Now  IT  IS  HEfiEBT  DECLARED,  that  the  judgment  so  entered  *^_^J^' 
np  against  the  said  {debtor),  in  pursuance  of  the  above-written  JJ^^J^^t 
warrant  of  attorney,  is  intended  and  agreed  to  be  a  further  security  ^  ^  entered  ap 

i_         -J/  \i»  !••  1         •  «***®  aecure  the 

to  the  said  {creditor),  his  executors,  administrators  and  assigns,  for  payment  of  the 

the  due  payment  of  the  said  annuity  of  64Z.  by  two  equal  half-yearly  """^  ^' 

payments  on  the  several  days  appointed  for  payment  thereof  in  and 

by  the  said  hereinbefore  recited  indenture;  and  it  is  agreed  that 

no  execution  shall  be  sued  out  upon  such  judgment  unless  the 

said  annuity  or  some  part  thereof  shall  be  unpaid  for  the  space  of 

twenty*  one  days  next  after  any  of  the  days  appointed  for  the 

payment  thereof  as  hereinbefore  mentioned ;  but  in  case  the  said 

annuity  or  any  part  thereof  shall  be  unpaid  for  the  space  of 

twenty-one  days  next  after  any  of  the  days  hereinbefore  mentioned 

for  payment  of  the  same,  then  and  in  such  case  it  shall  be  lawful 

for  the  said  {creditor),  his  executors,  administrators  or  assigns,  to 

sue  out  execution  upon  the  said  judgment  for  the  recovery  of  the 

arrears  of  such  annuity  and  every  part  thereof,  and  also  all  costs 

which  the  said  {creditor),  his  executors,  administrators  or  assigns, 

shall  incur  by  reason  of  the  nonpayment  thereof.    And  it  shall  not 

be  necessary  for  the  said  {creditor),  his  executors,  administrators  or 

assigns,  to  revive  the  said  judgment,  or  to  do  any  act  to  keep  the 

same  on  foot,  notwithstanding  the  said  judgment  shall  have  been 

entered  on  record  for  the  space  of  one  year  or  upwards,  any  rule 

or  practice  of  the  court  in  which  such  warrant  of  attorney  shall 

have  been  entered  up  notwithstanding,  and  the  said  {debtor),  his 

heirs,  executors,  administrators  or  assigns,  will  not  attempt  by  any 

ways  or  means  to  take  any  advantage  for  want  of  reviving  or 

keeping  such  judgment  on  foot. 


YOL.  II.  2   E 
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CONCISE  PRECEDENTS  IN 


No.  VIIL 


WARRANT  OF  ATTORNEY  BY  WAY  OF  COLLATERAL  SECURITY 
TO  A  MORTGAGE.  VARIATION  WHERE  A  POLICY  OF  AS- 
SURANCE HAS  BEEN  ASSIGNED  AS  AN  ADDITIONAL 
SECURITY. 


Rsoitalof 
mortgage  and 
of  mortgage 
oovenants. 


1.  Recital  of  mortgage  and  of  mort- 

gage covenants. 

2.  Defeasance. 


Additional  clauses. 

A.  Recital  of  assignment  of  policy  of 

assurance. 

B.  If  breach  shall  be  made  in  mort- 

gage covenants. 


[Insert  warrant  of  attorney  to  enter  up  judgment,  as  in  last  prece^ 
dent."] 

1.  Whereas  by  indenture  bearing  even  date  herewith^  and 
made  between  the  said  (debtor)  of  the  one  part,  and  the  said 
{lender)  of  the  other  part,  afteb  reciting  that  the  said  (lender), 
at  the  request  of  the  said  (debtor),  had  agreed  to  advance  him  the 
sum  of  450/1,  the  repayment  of  which  and  the  interest  was  to  be 
assured  unto  the  said  (lender),  his  executors,  administrators  and 
assigns,  in  manner  thereinafter  mentioned,  it  is  witnessed,  that 
in  consideration  of  4502.  then  paid  by  the  said  (lender)  to  the  said 
(debtor)^  the  said  (debtor)  did  thereby  covenant  with  the  said  (obligee) 
for  the  repayment  of  the  said  sum  of  450/.  and  interest  by  the 
following  instalments :  (that  is  to  say,)  that  he  the  said  (debtor), 
his  heirs,  executors  or  administrators,  would  on  the  29th  day  of 
September  and  the  25th  day  of  March  in  every  year,  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  (lender),  his  executors, 
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administrators  or  assigns,  the  sum  of  50Z.  sterling,  together  with  No.  viii. 

interest  on  such  part  of  the  said  principal  sum  of  450/.  as  should  Warrant 

•             •                         1                           ••                  A                          *i.         A.  of  Attorney 

then  remain  owing  upon  the  now  reciting  mortgage  security,  at  i^  ^^y  of 

the  rate  of  51  for  every  lOOZ.  by  the  'year,  without  deduction,  ^^jJSyT'^. 

until  the  whole  of  the  said  principal  moneys  and  interest  thereby        

secured,  and  also  all  costs   and   expenses  incurred   in   relation 
thereto,  should  be  fully  paid  off  and  discharged,  (a) 


(ff)  If  a  policy  of  assurance  .has  been  assigned  by  way  of  collateral  security, 
insert— 

A»  And  it  is  (by  the  now  reciting  indenture)  also  witnessed.  Recital  of 
that  for  the  consideration  thereinbefore  expressed,  the  said  {debtor)  a  policy  of 
did  thereby  assign  unto  the  said  (lender),  his  executors,  adminis-  *^**'*"**- 
trators  and  assigns,  a  certain  policy  of  assurance  [Describe  policy 
of  assurance  shortly  but  accurately]  upon  trust  for  assuring  unto 
the  said  {lender)^  his  executors,  administrators  and  assigns,  the 
repayment  of  the  said  sum  of  450Z.  as  therein  expressed  and 
declared.  And  the  said  {debtor)  further  covenanted  that  he  had 
good  right  to  assign  the  said  policy  of  assurance ;  also,  that  the 
same  policy  of  assurance  was  a  good,  valid  and  subsisting  policy, 
and  that  he  the  said  {debtor)  would  do  no  act  whereby  the  said 
policy  might  be  impeached  or  prejudiced;  and  further^  that  he 
the  said  {debtor),  his  executors,  administrators  or  assigns,  would  at 
all  times  during  the  continuance  of  the  said  mortgage  security, 
regularly  pay  the  annual  premiums  upon  the  said  policy  of  assur- 
ance when  and  as  the  same  should  become  payable,  and  deliver 
the  vouchers  for  such  payments  unto  the  said  {lender),  his  execu- 
tors, administrators  or  assigns ;  and  that  in  case  the  said  {debtor) 
should  neglect  to  pay  such  premiums,  or  to  deliver  over  such 
receipts  or  vouchers,  and  the  said  {lender)  should  renew  or  effect 
any  fresh  policy  or  policies  of  assurance  upon  the  life  of  the  said 
{debtor)  not  exceeding  the  sum  of  450/.,  that  he  the  said  {debtor), 
his  executors,  administrators  or  assigns  would  upon  demand  repay 
unto  the  said  {lender),  his  executors,  administrators  or  assigns,  all 
such  sums  of  money  as  he  or  they  should  expend  in  keeping  up  or 
effecting  such  policy  or  policies  of  assurance  as  aforesaid.  And 
ALSO  that  the  said  {debtor)^  his  executors,  administrators  or  assigns, 

2  E  2 


Defeaaaooe. 


422  (X)NCIS£   PRECEDENTS     IM 

No.  Viii.  Now  IT  IS  HEBBBT  DECLARED*  that  the  judgment  SO  entered 
Wairmt  np  against  the  said  (debtor),  in  pursuance  of  the  above-written 
%w^^  warrant  of  attorney*  is  by  way  of  security  to  the  said  {lender) 
^JJjJJ'^  for  the  principal  sum  of  450/.,  and  interest  at  the  rate  of  5L  for 
every  lOOil  by  the  year,  to  be  computed  from  the  day  of  the  date 
hereof,  for  money  this  day  lent  and  advanced  by  the  said 
{lender)  to  the  said  {debtor);  but  that  no  execution  shall  be 
issued  or  taken  out,  in  case  the  said  {debtor),  his  executors, 
administrators  or  assigns,  do  and  shall,  on  the  29th  day  of  Sep- 
tember and  the  25th  day  of  March  in  every  year,  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  {lender),  his  executors, 
administrators  or  assigns,  the  sum  of  502.  sterling,  together  with 
interest  on  such  part  of  the  said  sum  of  4502.  as  shall  then  remain 
owing  upon  the  said  hereinbefore  recited  mortgage  security,  at  the 
rate  of  5/.  for  every  1002.  by  the  year,  without  deduction,  until 
the  whole  of  the  said  principal  moneys  and  interest  thereby 
secured,  and  also  all  costs  in  respect  thereof,  shall  be  itilly  paid 
off  and  discharged,  {b)  But  if  default  shall  be  made  in  payment 
of  the  said  principal  sum  of  450/.  and  interest  by  the  said  instal- 

would  from  time  to  time,  whenever  thereunto  requested  by  the 
said  {lender),  bis  executors,  administrators  or  assigns,  attend  per- 
sonally at  such  assurance  office  as  the  said  (lender)^  his  executors, 
administrators  or  assigns  should  direct,^  and  then  and  there  give 
such  information  respecting  his  age,  health  or  otherwise,  as  should 
be  deemed  requisite  for  the  purpose  of  effecting  an  assurance  upon 
his  life,  or  otherwise  in  relation  thereto. 

Q))  If  a  policy  of  assuniDce  has  been  assigned  as  additional  security,  insort — 

^*  And  also  shall  at  the  time  of  the  sealing  and  delivering  of  the 
said  hereinbefore  recited  indenture  have  good  right  to  assign  the 
said  policy  of  assurance,  and  shall  do  no  act  whereby  the  same 
policy  of  assurance  may  be  vacated,  or  prejudiced  or  endangered; 
and  shall  also,  during  the  continuance  of  the  said  hereinbef(Nne 
recited  mortgage  security,  regularly  pay  the  annual  premiums 
upon  the  said  policy  of  assurance,  when  and  as  the  same  shall 
become  payable,  and  immediately  upon  such  payment  deliver  over 
the  receipts  or  vouchers  for  the  same  to  the  said  {lender),  his 
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menta  in  manner  aforesaidy  (b)  it  shall  be  lawful  for  the  eaid     N0.VIIL 
{lender),  his  ezecutorsj  administrators  or  assigns,  to  sue  out  ezecu-      Warram 
tion  or  executions  upon  or  by  virtue  of  the  said  judgment  for  the    %y  w^^ 
whole  of  the  said  sum  of  900t,  which  sum  so  to  be  levied  shall  be   J^^^^L 
applied  in  payment  of  the  said  principal  sum  of  450/.  and  interest, 
or  so  much  thereof  as  shall  be  then  due  and  undischarged,  and  all 
costs,  charges  and  expenses  attending  the  levying  of  the  same ; 
and  after  payment  and  satisfaction  thereof,  shall  pay  over  the 
surplus  moneys  (if  any)  unto  the  said  {debtor)^  his  executors, 
administrators  or  assigns. 


executors,  administrators  or  assigns ;  or,  in  case  the  said  {debtor) 
should  neglect  to  pay  such  premiums,  or  to  deliver  over  such 
receipts  or  vouchers  for  the  same,  and  the  said  {lender)^  his  execu- 
tors, administrators  or  assigns,  should  renew  the  said  policy  of 
assurance,  or  effect  any  fresh  policy  of  assurance  on  the  life  of  the 
said  {debtor),  not  exceeding  the  sum  of  450/.,  the  said  {debtor),  his 
executors,  administrators  or  assigns,  shall,  upon  demand,  repay 
unto  the  said  {lender),  his  executors,  administrators  or  assigns,  all 
such  sums  of  money  as  he  or  they  shall  or  may  expend  in  keeping 
up  or  effecting  such  policy  or  policies  of  assurance  as  aforesaid ; 
and  the  said  {debtor)  shall  from  time  to  time,  whenever  thereunto 
requested  by  the  said  {lender),  his  executors,  administrators  or 
assigns,  attend  personally  at  such  assurance  office  as  the  said 
{lender),  his  executors,  administrators  or  assigns,  shall  appoint,  and 
then  and  there  ^ve  such  information  respecting  his  health,  age  or 
otherwise,  as  shall  be  deemed  requisite  for  the  purpose  of  effecting 

an  assurance  on  his  Ufe,  or  in  relation  thereta" 

• 

(c)  If  a  policy  of  aasurance  has  been  assigned,  insert — 

B.  ^*  Or  if  breach  shall  happen  to  be  made  in  all,  any  or  either  ^^  ^"^^^o^ 

,  shall  be  made 

of  the  covenants  expressed  to  be  contained  in  the  said  hereinbefore  in  mortgage 
recited  indenture,  then  and  in  such  case,  for  all,  any  or  either  of  ^^^*° '' 
the  causes  aforesaid.*' 
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CONCISE  PUKCED^NTS  IN 


No.   IX. 


WARRANT  OF  ATTORNEY  TO  ACKNOWLEDGE  SATISFACTION 
ON  A  JUDGMENT  FOR  SECURING  AN  ANNUITY  ON  A  RE-PUR- 
CHASE OR  DETERMINATION  OF  THE  ANNUITY. 


1.  Exordium. 

2.  Recital  of  judgment. 

3.  Of  satisfkction. 


4.  Power   to   acknowledge  satisfac- 

tion. 

5.  Testimonium. 


Exordium. 


Recital  of 
judgment. 


1.  TO  {A.  and  5.),  gentlemen,  attorneys  of  Her  Majesty's  Court 
of  Queen's  Bench  (or  Common  Pleas)  at  Westminster^  jointly  and 
severally,  or  to  any  other  attorney  of  the  same  court. 

2.  Whereas  I,  {grantee  of  annuity),  of,  &c.,  heretofore,  to  wit 
in  or  about  the  term  of  last  past  (or  in  the  year 
of  the  reign  of  Her  present  Majesty  Queen  Victoria),  obtidned 
judgment  in  Her  Majesty's  Court  of  Queen's  Bench  (or  Common 
Pleas)  against  {grantor),  of,  &c.,  for  £  ,-  and  £  for 
costs,  as  appears  by  the  record  thereof. 


Of  satufaction.       3.  And  whebeas  I  the  Said  (^untee)  have  received  satisfaction 
for  the  same,  (a) 


Power  to 

acknowledge 

satisfaction. 


4.  These  are  therefore  to  desire  and  authorize  you  the 
attorneys  above-named,  or  either  of  you,  or  any  other  attorney  of 
the  said  Court  of  Queen's  Bench  (or  Common  Pleas)  to  acknow- 


Practical 
obaervatioDS. 


(a)  The  grantor  has  a  right  to  call  upon  the  grantee,  when  the  iudgment  is 
satisfied,  to  acknowledge  satisfaction :  but  the  grantor  must  pay  uie  coats  of 
such  acknowledgment :  (Tidd.  Pract.  1062,  2nd  edit.) 
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ledge  and  enter  eatisfaction  upon  the  record  of  the  same  judgment.      No.  IX. 
And  for  what  70U  the  said  attorneys,  or  either  of  70U;  shall  do  or      Warrcau 
cause  to  be  done  in  the  premises,  this  shall  be  to  you  and  each  of  ^  adbn^ffZ^ 
you  a  sufficient  warrant  and  authority.  Satitfaaion 

"^  *'  on  a  Judgment 

for  teeuring  on 

5.  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal       

the  day  of  A.  D.  186      .  Te.ti,m.nhun. 

Grantees  signature*    (l.  S.) 


Signed,  sealed  and  delivered  by  ' 
the  above-named  {grantee)  in  the 
presence  of  me,  (attamey),  the 
attorney  of  the  said  {grantee)  ex-  y 
pressly  named  by  him  in  that 
behalf^  who  as  such  attorney 
hereunto  subscribe  my  name. 


% 
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Section  XII. 

FORMS  OF  NOTICES  RELATING  TO  MORTGAGE 

ASSURANCES. 


No.  I. — ^Notice  to  pat  off  Mobtgaok  Mokxt  and  Ihtbxsst  at  thb  bhd 
OF  Six  Caubndab  Mouths,  abd  that  nr  default  thereof  Most- 

GAOSE   WILL  EXEBCI8E  PoWBB  OF.SaLE. 


No.  U. — Shobteb  Fobm. 

No.  in. — ^Notice  fsom  Teustees  to  Mobtgagob  to  fat  off  Mobtgagb 
Debt,  abd  Intebest. 

No.  rV. — ^Notice  fbom  Tbansfbbbee  that  the  Mobtoage  hab  beeh  ab- 

SIGJTED  TO  HIM,  AND  BEQUIBIHG  PAYMENT  OF  THE  MoBTGAOE  MoSET. 

No.  v. — Notice  of  fubtheb  Chabge  fbom  Mobtgagob  to  Pbiob  Moxr- 

GAGEE. 

No.  VI. — Notice  fbom  Mobtgagee  to  the  Absigitebs  of  a  Bankbuft. 

No.  VII. — Notice  fbom   Mobtgagob    that   he   wnx    bepat    Mobtgagx 
Monet. 

No.  Vm. — ^Notice  fbom  Mobtgagee  to  the  Tekaet  to  pat  the  Beht 

TO  HIM. 

No.  IX. — Shobt  Fobm  of  Notice  fbom  Mobtgagee  to  Tenaet  BE^^viBDrG 

PATMENT  of  THE  ReHT. 

No.  X. — Notice  bt  Mobtgagee'b  Attobitbt  to  the  Temaet  to  Fat  thx 
Rekt  to  the  Mobtgagob. 

No.  XI. — ^Notice  of  the  Appointment  of  a  Receiyeb  fbom  Mobtgagee  to 
Tenant. 
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No.  Xn. — NomcE  OP  Mobtgagx  bt  the  Obliobb  of  a  Bohd  to  thx 
Obuoob. 

No.  XTTT. — ^Noncx  fbom  Sboohd  to  Fibst  Moktgagib. 

No.  XIY. — Nones  fxom  a  Subxtt  Moktoaqob  to  Cbxditok  to  prxtkht 
HIS  liabilitt  on  aut  fukthkb  Adtakcjs  madx  to  Pbdicipal 
Debtob. 

No.  XY. — NoncB  bt  thx  Oblxqeb  op  a  Bohd  to  Assionxb  caxxdig  upov 

THX  LATTXB  to  SuX  THX  ObUGOB. 

No.  XYI. — NOTIGX  TO  TBIJ8TXE8  AKD  £xXCUT0B8  FBOM  AN  AflSIGNXX  THAT 
A  LXGATBX    HAS    ABSIONXD    ALL    HIS    InTXBBST    UNDXB    THX  WiLL    FOB 

SBcuxnro  thx  Bbpatment  of  Monkts  lknt  him  bt  thx  Assignkx. 

No.  Xvil. — Noncx  fbom  thx  Pvbchaseb  of  an  Equitt  op  Bxdbbcptiom 
to  thx  Mobtoaoxx. 
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No.  I. 


Notice  to  pay 
off  mortgage. 


NOTICE  TO  PAY  OFF  MORTGAGE  MONEY  AND  INTEREST  AT 
THE  END  OF  SIX  CALENDAR  MONTHS,  AND  THAT  IN 
DEFAULT  THEREOF  MORTGAGOR  WILL  EXERCISE  POWER 
OF  SALE. 


Recital  of 
mortgage* 


To  {mortgagor's  name  and  address),  and  to  all  others  whom  it 
may  concern : 


Whereas  by  indenture  bearing  date  on  or  about  the  day 

of  ,  made  between  you  the  said  {mortgagor)  of  the  one  part, 

and  me  the  undersigned  {mortgagee)  of  the  other  part,  all.  (de- 
scribe parcels)  were  conveyed  and  assured  unto  and  to  the  use  of 
me,  my  heirs  and  assigns  for  ever,  subject  to  a  proviso  for  redemp- 
tion upon  payment  by  you  the  said  {mortgagor),  your  heirs,  execu- 
tors, administrators  or  assigns,  unto  me  the  said  {mortgagee),  my 
executors,  administrators  and  assigns^  of  the  sum  of  50O2L,  and 
interest  at  the  rate  of  5h  for  every  1002.  by  the  year,  on  the 
day  of  then  next ;  with  powers  of  sale  for  securing 

the  repayment  of  the  said  principal  moneys  and  interest  in  case  of 
default  in  payment  thereof  at  the  appointed  time,  but  with  a 
covenant  from  me  the  said  {mortgagee)  that  I  would  not  exercise 
the  aforesaid  power  of  sale  without  giving  six  calendar  months' 
previous  notice  thereof  in  writing  to  you  the  said  {mortgagor), 
your  heirs,  executors,  administrators  or  assigns,  or  leaving  the 
same   at  your  or  their  last  or  usual   known  place  of  abode  or 
That  principid    busiucss  in  England.     And  whereas  the  said  principal  sum  of 
duc!*u»^ther     500/.  Still  remains  due  and  owing  to  me  the  said  {mortgagee),  upon 
"^i^ teTML™*'    ™y  ^^^  hereinbefore-mentioned  mortgage  security,  together  with 
an  arrcar  of  interest ;  Kow  therefore  I  the  undersigned  {mart- 
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gagee)  do  hereby  give  you  notice  to  pay  to  me^  on  the  expiration       No.  i. 
of  six  calendar  months  from  the  day  of  the  date  hereof^  the  said  PToticetopay 
principal  sum  of  500/.  sterling,  together  with  all  interest  which  %^^^ 
shall  be  then  due  for  the  same  upon  or  by  virtue  of  my  said  herein-    inferest^^c 
before-mentioned  mortgage  security,  together  with  the  costs  (if  Notice  that 
any)  incurred  in  respect  of  the  same,  and  in  default  thereof  I  shall  iri^d™ff;  ^"^ 
proceed  to  make  sale  and  absolutely  dispose  of  all  and  singular  JJ^^^^iJ"" 
the  {short  general  description  of  premises)^  with  the  appurtenances  po'^e'  ^ 
comprised  in  the  said  hereinbefore  mentioned  mortgage,  pursuant 
to  the  powers  and  authorities  therein  contained. 


Dated  this  day  of 


{Mortgagee's  signature.) 


No.  II. 


SHORTER  FORM. 


I  DO  hereby  give  you  notice,  that  unless  the  principal  sum  Short  form  of 

of  500i,  and  interest  and  costs  (if  any),  due  and  owing  and  secured  ^  mortgi^I 
to  me  by  a  certain  indenture  bearing  date  the  day  of  , 

made  between  yourself  therein  described  as  (mortgagor's  name  and 
description),  of  the  one  part,  and  me  therein  described  as  {mort- 
gagee's description),  of  the  other  part,  be  fully  paid  to  me  at  the 
expiration  of  six  calendar  months  from  the  date  hereof,  I  shall 
proceed  to  make  sale,  and  absolutely  dispose  of  all  and  singular 
the  said  hereditaments  and  premises  in  the  said  indenture  com- 
prised, in  pursuance  of  the  power  in  that  behalf  therein 
contained. 

As  WITNESS  my  hand  this  day  of  A.  D. 

{Mortgagee's  signature.) 
To  {mortgagor's  name  and  address,) 
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No.  HL 


NOTICE  FROM  TRUSTEES  TO  MORTGAGOR  TO  PAY  OFF 
MORTGAGE  DEBT  AND  INTEREST. 


Notice  from 
trnstees  to 
mortpigor  to 
pay  off  moit- 
ga^  debt* 


Tfaatindefkiilt 
of  payment, 
mortgagee  will 
ezerdae  his 
power  of  sale. 


We  the  undersigned  {trustees*  names)  do  hereby  give 
YOU  NOTICE  to  pay  onto  us,  on  the  expiration  of  six  calendar 
months  from  the  day  of  the  date  hereof,  the  principal  sum  of  50011 
sterling,  and  all  interest  thereon,  together  with  the  costs  (if  any), 
upon  or  by  yirtue  of  a  certain  indenture  of  (descbibe  nature  of 
instrument;  as  whether  by  release^  demise^  assignment  or  otherwise)^ 
made  between  {mortgagor)  of  the  one  part,  and  us  the  said  {trustees) 
of  the  other  part ;  and  we  do  also  give  you  further  notice, 
that  if  default  shall  be  made  in  payment  of  the  said  principal  sum, 
interest  and  costs  (if  any),  at  the  time  hereinbefore  appointed  for 
payment  thereof,  we  shall  forthwith  proceed  to  make  sale  and 
absolutely  to  dispose  of  all  and  singular  {short  general  descrip- 
tion  of  parcels)^  with  the  appurtenances  mentioned  and  compiifiod 
in  the  said  hereinbefore  recited  indenture  of  mortage,  in  pui^ 
suance  of  the  powers  therein  contained. 

As  witness  my  hand  this  day  of  ,  A.  D. 


{Signatures  of  all  the  trustees,) 


To  {mortgagor's  name  and  address.) 


J 
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No.  IV. 


NOTICE  FROM  TRANSFERREE  TO  MORTGAGOR  THAT  MORTGAGE 
HAS  BEEN  ASSIGNED  TO  HIM,  AND  REQUIRING  PAYMENT 
OF  THE  MORTGAGE  MONEY. 


I  DO  HEREBY    GIVE    YOU  NOTICE^  that    all   and    singular  the  j^otice  ftmn 

liereditaments  and  premiseB  mentioned  and  comprised  in  a  certain  ^^^^^  ^ 
indenture  bearing  date  the  day  of  ,  made  between  niortgage. 

JOQ  the  said  {mortgagor)^  of  the  one  part,  and  {transferror)  of  the 
other  party  for  the  purpose  of  securing  the  repayment  of  the  sum 
of  500il  then  advanced  by  the  said  (transferror)  to  you«  at  your 
request,  together  with  interest  for  the  same  at  the  rate  of  52.  for 
evciy  10021  by  the  year,  have,  together  with  the  said  principal 
sum  of  5007.,  and  all  interest  thenceforth  to  accrue  due  in  respect 
thereof,  been  duly  conveyed  and  assigned  to  me  the  undersigned 
{jMrtgagee)y  by  a  certain  indenture  bearing  date  this  -day 

of  y  and  made  between  the  said  (transferree\  of  the  one 

part,  and  me  the  said  {transferror\  of  the  other  part,  and  for 
which  I  have  paid  the  sum  of  500/.;  and  I  do  therefore 
HSQUiRB  you  to  pay  unto  me,  my  executors  or  administrators^ 
the  sum  of  £  sterling,  being  the  said  principal  sum  of  5002., 

and  the  interest  accruing  due  thereon  from  the  day  of  the  date 
of  the  said  transfer,  up  to  the  day  of  the  date  hereof. 

As  WITNESS,  &C. 
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No.V, 


NOTICE  OF  FURTHER  CHARGE  FROM  MORTGAGOR  TO  A  PRIOR 

MORTGAGEE. 


To  {prior  mortgagt^B  name  and  address.) 

farther"^!  r  ^  ^^  HEEEBT  GIVE  YOU  NOTICE,  that  by  an  indenture  bearing 

from  mortgag.nr  date  the  day  of  last,  made  between  me  the  unda> 

mortgag«>e.  signed  {mortgagor\  of  the  one  part,  and  {second  moTtgagee)^  of,  &&, 
of  the  other  part,  I  the  said  {mortgagor)  did  thereby  further  charge 
ALL,  &c.>  (describe  parcels)  with  the  payment  of  the  sum  of  lOOl 
and  interest,  then  advanced  to  me  by  the  said  {second  mortgagee)^ 
together  with  interest  for  the  same  at  the  rate  of  5/.  for  every  lOOil 
by  the  year,  in  addition  to  the  sum  of  1,000Z.  and  interest,  then 
already  secured  thereon  by  an  indenture  bearing  date  the  day 

of  ,  made  between  me  the  said  {mortgagor),  of  the  one  part, 

and' the  said  {second  mortgagee)  of  the  other  part,  and  of  whicb 
you  have  already  received  due  notice. 

As  WITNESS  my  hand  this  day  of  A.D. 

{Mortgagor's  signature.) 
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No.  VI. 


NOTICE  FROM  MORTGAGEE  TO  THE  ASSIGNEES  OF  A 

BANKRUPT. 


To  {assignees^  names),  assignees  of  the  estate  and  effects  of  (bank- 
rupfs  name)y  a  bankrupt. 

I  DO  HEREBY  GIVE  YOU  AND  EACH   OF  YOU  NOTICE,  tO  pay  tO  Notice  from 

me  the  undersigned  {mortgagee),  on  the  day  of  next,  assignees  of  a 

the  sum  of  525t  sterling,  being  the  principal  moneys  due  and^*"^^*' 
Offing  to  me  the  undersigned  {mortgagee)  from  you,  as  the 
assignees  of  the  estate  and  effects  of  {bankrupt),  of,  &c.,  a  bank- 
rupt, and  which  I  now  claim  under  and  by  virtue  of  a  certain 
indenture  of  assignment  by  way  of  mortgage,  bearing  date  the 
day  of  ,  and  made  between  the  said  (bankrupt),  of  the 

one  part,  and  me  the  said  {mortgagee),  of  the  other  part,  together 
with  all  such  interest  as  shall  then  appear  to  be  due  to  me  in 
respect  thereof. 

As  WITNESS  my  hand  this  day  of  A.  D. 

{Mortgagee's  signature.) 
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No.  VIL 


NOTICE  FROM  MORTGAGOR  THAT  HE  WILL  REPAY  MORTGAGE 

MONEY. 


Notice  from  I  dq  HEREBY  GIVE  YOU  NOTICE,  that   at   the  expiration  of  811 

mortgagor  tiuit 

he  will  repay     Calendar  months  from  the  day  of  the  date  hereof,  and  which  will 
moo^l!^         be  on  the  day  of  next  ensuing,  I  the  undersigned 

(mortgagor)  will  repay  unto  you,  your  executors,  administrators  or 
assigns,  the  sum  of  500Z.  sterling,  due  and  owing  from  me  to  yoa, 
upon  the  mortgage  of  certain  estates  conveyed  by  me  to  yoa, 
your  heirs  and  assigns,  by  a  certain  indenture  bearing  date 
the  day  of  ,  together  with  all  such  interest  as  shall  be 

due  up  to  that  time. 

As  WITNESS  my  hand  this  day  of  A.  D. 

(^Mortgagor's  signature,) 
To  (mortgagee's  name  and  address.) 
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No.  VIII. 


NOTICE  FROM  MORTGAGEE  TO  TENANT  TO  PAY  THE  RENT 

TO  HIM. 


To  {tenants  name\  or  other  the  tenants  and  occupiers  of  the 
premises  hereinafter  mentioned. 

Whebeas  by  indenture  bearing  date  the  day  of  Notice  iYom 

"  °  ."  mortgagee  to 

and  made  between  (mortgagor)  of  the  one  part^  and  me  the  under-  teoaot  to  pay 
signed  (mortgagee)  of  the  other  part,  for  the  considerations  therein 
mentioned,  the  said  {mortgagor)  did  thereby  grant,  release  and 
assure  unto  me  the  said  (mortgagee)^  my  heirs  and  assigns,  all 
(desceibe  parcels)  to  hold  the  same  unto  and  to  the  use  of  me, 
my  heirs  and  assigns  for  ever,  subject  to  a  proviso  for  redemption 
and  reconveyance  upon  payment  by  the  said  (mortgagor),  his  heirs, 
executors,  administrators  or  assigns,  unto  me  the  said  (mortgagee), 
my  executors,  administrators  or  assigns,  of  the  sum  of  l^OOOiL  and 
interest  at  the  rate  of  4t  for  every  100/.  by  the  year,  on  the 
day  of  then  next,  but  in  payment  whereof  default 

was  made ;  and  the  said  principal  sum  of  I,000il,  together  with  a 
considerable  arrear  of  interest,  is  now  due  and  owing  to  -me  upon 
or  by  virtue  of  my  said  mortgage  security.  Now  I  do  hereby 
GIVE  TOU  NOTICE  to  pay  to  me  the  said  (mortgagee),  or  to  such 
persons  as  I  shall  lawfully  authorize  in  that  behalf,  all  and 
singular  the  rents  and  profits  of  the  above-mentioned  premises, 
now  due  or  hereafter  to  become  due  from  you  in  respect  of  the 
same. 


Dated  this  day  of 


(Mortgagee's  signature.) 


VOL.   IT.  2  F 
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No.  IX. 


SHORT  FORM  OF  NOTICE  FROM  MORTGAGEE  TO  TENANT 

REQUIRING  PAYMENT  OF  RENT. 


Short  farm  SiR, — I  DO  HEREBY  GIVE  YOU  NOTICE,  that  hj  indentlire  of 

requiring         (DESCRIBE  nature  of  tfutrumenty  as  release^  assignmentf  ^c,  a$  the  eau 
S"  rent"'  "^^^  ^)*  made  between  {mortgagor)  your  lessor  of,  &c  of  the  one 

part,  and  me  {mortgagee)  of  the  other  part,  the  messuage,  &&,  and 
all  and  singular  other  the  premises  now  in  your  tenure  or  occupation 
as  tenant  or  lessee  to  the  said  {lessor)^  were  [conveyed]  (a)  and 
assured  unto  and  to  the  use  of  roe  the  undersigned  {mortgagee)^ 
my  heirs  and  assigns  for  ever,  for  securing  to  me  the  repayment  of 
the  sum  of  500Z.  sterling  on  a  certain  day  therein  appointed  and 
since  past,  and  interest  as  therein  mentioned ;  which  said  principal 
sum  of  500/.,  and  a  considerable  arrear  of  interest,  is  still  due  and 
owing  to  me  from  the  said  {les8or)\  and  I  do  therefobe  gite 
YOU  FUBTHEB  NOTICE  not  to  pay  any  rent  now  or  hereafter  to 
become  due  from  you  for  or  in  respect  of  the  above-mentioned 
premises,  or  any  part  thereof,  unto  the  said  {mortgagor^  or  to  any 
other  person  or  persons  whomsoever  on  his  behalf,  but  to  pay  the 
whole  of  the  said  rent  and  arrears  of  rent  unto  me,  or  to  such 
person  or  persons  as  I  shall  duly  authorize  to  receive  the  same. 

Dated  this  day  of 

Yours,  &c.  &c 

{Mortgagee's  signature.) 

To  {tenant's  name  and  address.) 


(a)  If  tbe  mortgage  was  by  assigDment  or  bj  demise,  substitute  for  *'  cod* 
veyed  "  "  demised/*  or  **  assigned/'  as  the  case  may  be. 
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No.X 


NOTICE  BY  MORTGAGEE'S  ATTORNEY  TO  THE  TENANT  NOT 
TO  PAY  THE  RENT  TO  THE  MORTGAGOR. 


Sib,: — I  do  hereby  give  you  notice,  that  the  messuages,  &c.  Notice  by 
now  in  your  tenure  or  occupation,  were,  by  a  certain  indenture  2J^^*5u)" 
of  release  bearing  date  the  day  of  conveyed  by  {mort"  **"*"*  ^^  ^ 

gagor)  your  landlord,  to  {mortgagee)  for  securing  the  repayment  of  mortgagor. 
the  sum  of  500/.  sterling,  then  advanced  by  the  said  (mortgagee) 
to  the  said  {mortgagor)  on  a  certain  day  therein  appointed  and 
dnce  past,  the  whole  of  which  said  principal  sum  of  500iL,  and  a 
considerable  arrear  of  interest  thereon,  is  still  due  and  owing  to 
the  said  {mortgagee)  upon  his  said  mortgage  security.  I  do  there- 
fore,  as  the  attorney  of  the  said  {mortgagee),  give  you  further 
NOTICE  not  to  pay  any  rent  now  or  hereafter  to  become  due  from 
you,  for  or  in  respect  of  the  said  hereinbefore  mentioned  messuage, 
&C.  unto  the  said  {mortgagor)^  or  any  other  person  or  persons 
whomsoever  on  his  behalf,  but  to  pay  the  whole  of  the  said  rent 
and  arrears  of  rent  unto  the  said  {mortgagee)^  or  to  me  as  his  attorney, 
or  to  such  other  person  or  persons  as  the  said  {mortgagee)  shall 
lawfully  authorize  to  receive  the  same. 

As  WITNESS  my  hand  this  day  of  A.  D. 

{Attomey^s  signature.) 

To  {tenanl^s  name  and  address.) 


2  F  2 


\ 
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No.  XI. 


NOTICE  OF  THE  APPOINTMENT  OF  A  RECEIVER  FROM 

MORTGAGEE  TO  TENANT. 


Of  th«  appoint     I  DO  HEREBY  GIVE  YOU  NOTICE,  that  by  indenture  of  release, 
Korivwfrom     bearing  date  the  day  of  last,  and  made  between 

J^^«*®  *®  {mortgagor)^  of,  &c.,  of  the  first  part,  {mortgagee)^  of,  Ac,  of  the 
second  part,  and  me  the  undersigned  (receiver)  of  the  third  part,  the 
messuage  or  tenement  and  premises  now  in  your  tenure  or  occu- 
pation, were  conveyed  and  assured  unto  and  to  the  use  of  the  said 
(mortgagee)^  his  heirs  and  assigns  for  ever,  for  the  purpose  of 
securing  to  the  said  {mortgagee)^  the  repayment  of  the  sum  of  SOOiL 
sterling,  then  advanced  by  him  to  the  said  {mortgagor^  and  interest 
as  therein  mentioned,  on  a  certain  day  therein  appointed 
and  since  past,  and  interest  as  therein  mentioned;  and  by  the 
same  indenture,  I,  the  said  (receiver)^  am  duly  authorized  and  em- 
powered, as  the  agent  and  receiver  of  the  said  {mortgagee^  to 
receive  the  rents  of  the  said  premises,  and  to  give  effectual  releases 
and  discharges  for  the  same;  and  I  DO  hereby  gite  you 
FURTHER  NOTICE,  that  I  require  you  to  pay  me  the  rent  now  due, 
or  hereafter  to  become  due$  from  you  for  or  in  respect  of  the  siud 
premises  accordingly. 

As  WITNESS  my  hand  this  day  of  ,  A.  D. 

{Receiver's  signature.) 
To  {tenants  name  and  address,) 


I 
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No.  XII. 


NOTICE  OF  MORTGAGE  BY  THE  OBLIGEE  OF  A  BOND  TO 

THE  OBLIGOR. 


I  DO  HEREBT  GIYE  YOU   NOTICE,  that  by  indenture  of  assign-  Of  mortf^:e  bj 

menty  dated  the  day  of  last,  made  between  {obligee)  bond  of  obligor. 

of  the  one  part,  and  me  the  undersigned  (rnortgagee\  of  the  other 

port,  a  bond  or  obligation  under  your  hand  and  seal,  bearing  date 

the  day  of  ,  conditioned  for  the  payment  of  the  sum 

of  500JL  and  interest,  was  assigned  by  the  said  {obligee)  unto  me 

for  securing  the  sum  of  250Z.  then  advanced  by  me  to  him,  and 

interest  at  the  rate  of  bL  for  every  100/.  by  the  year;  which  said 

indentnre  of  mortgage  alflo  contains  a  power  of  attorney,  authormng 

me  to  sue  for  and  receive  the  said  principal  moneys  and  interest 

secured  by  the  said  bond,  and  upon  receipt  thereof  to  give  good 

and  sufficient  releases  and  discharges  for  the  same. 

As  WITNESS  my  hand  this  day  of  ,  A.  D. 

{Mortgagee's  signature,) 

To  {pbligoi^s  name  and  address^) 
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Fioin  Booood 
to  first 
mortgagee. 


No.  XHL 


NOTICE  FROM  SECOND  TO  FIRST  MORTGAGEE. 


I  DO  HEREBT  GIVE  Tou  NOTICE,  that  by  iDdentore  of  grant  and 
release,  bearing  date  the  day  of  last,  ,  made 

between  {mortgagQr\  of,  &c.,  of  the  one  part,  and  me  the  under- 
signed {second  mortgagee)^  of  the  other  part,  the  messuages,  &c.  now 
in  mortgage  to  you  were  by  the  said  {mortgagor)^  granted  and 
released  unto  and  to  the  use  of  me,  my  heirs  and  assigns  for  ever, 
for  securing  the  sum  of  1,000Z.  sterling  and  interest 


As  WITNESS  my  hand  this 


day  of 


,  A.  D« 


{Second  mortgagees  signature,) 


To  {Jirst  mortgagee's  name  and  address.) 


No.  XIV. 


NOTICE  FROM  SURETY  MORTGAGOR  TO  CREDITOR  TO  PREVENT 
HIS  LIABILITY  UPON  ANY  FURTHER  ADVANCES  BEING  MADE 
TO  PRINCIPAL  DEBTOR. 


Framsnratyto      I  DO  HEBBBT  QiYE  TOU  NOTICE  not  to  advance  any  further 
▼ent  Mabmty'*'  *^°^  ^^  money  to  the  said  {principal debtor),  by  virtue  of  the  inden- 
ture of  assignment  by  way  of  mortgage  executed  by  me  to  yon, 
and  which  bears  date  the  day  of  ,  as  I  shall  not,  after 

this  notice,  hold  myself  responsible  for  any  moneys  advanced  by 
you  to  the  said  {principal  debtor),  on  any  account  whatsoever. 


upon  further 
adyanoes  to 
principal 
debtor. 


To  {creditor's  name  and  address.) 


{Surety's  signature.) 
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No.  XV. 


NOTICE  BY  THE  OBLIGEE  OF  BOND  TO  ASSIGNEE  CALLING 
UPON  THE  LATTER  TO  SUE  THE  OBLIGOR. 


Whereas  by  a  certain  deed  of  assignment  by  way  of  mortgage^  ^  ^t^^ 
bearing  date  the  day  of  a  certain  bond  under  the  hand  creditor  calling 

and  seal  of  {obUffar),wBa  assigned  by  me  to  you  upon  certain  trusts  torae*SMf^ 
in  the  said  indenture  declared.  Now  I  do  hebebt  give  tou  <>wigor, 
HOTIGE,  that  I  do  require  you  forthwith  to  institute  and  prosecute 
proceedings  at  law  against  the  said  (obUgor)  upon  the  said  bond ; 
and  moreoyer,  that  I  shall  consider  you  responsible  for  any  loss 
wliich  may  be  incurred  from  your  delaying  so  to  institute  and 
proeecate  after  this  notice. 


As  WITNESSj  &c 


{Obliffee^s  signature,) 


To  {a$signe^s  name  and  address.) 
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No.  XVI. 


NOTICE  TO  TRUSTEES  AND  EXECUTORS  FROM  AN  ASSIGNEE 
THAT  A  LEGATEE  HAS  ASSIGNED  ALL  HIS  INTEREST  UNDER 
THE  WILL  FOR  SECURING  THE  REPAYMENT  OF  MONEYS 
LENT  HIM  BY  THE  ASSIGNEE. 


To  (insert  names  and  addresses  of  the  trustees)  trustees  and 
executors  appointed  under  the  will  of  {testatar^s  name),  late  of>  &a 
deceased* 

• 

Notioe  to  tnu-  GENTLEMEN^ 

taes,  &c,  that 

l6sat66  hnif 

aasigDed  all  Us        I  DO  HEREBY   GIVE  YOU   NOTICE   that   (legatee),  o(,  &C.,  hath 

^*^  AS^i^^  to  me  the  undersigned  {assignee),  all  his  estate,  right  and 

interest  in  certain  moneys  payable  to  him  under  the  last  will  and 
codicil  of  the  above-named  {testator),  and  to  which  he  is  entitled 
under  or  by  virtue  of  such  will  and  codicil>  for  securing  unto  me 
my  executors,  administrators  and  assigns,  the  repayment  of  certab 
moneys  advanced  by  me  to  the  said  (legatee.) 


As  WITNESS  my  hand  this  day  of 


{Assignee's  signature,) 
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No.  xvir. 


NOTICE  FROM  THE  PURCHASER  OF  AN  EQUrfY  OF 
REDEMPTION  TO  THE  MORTGAGEE. 


I  DO  HEBEBT  GIVE  Tou  NOTICE,  that  all  and  singular  the  Notioe  from 
messuages,  &c.,  situate,  &c,  and  now  in  mortgage  to  you  for  ^^|^  ^* 
securing  the  sum  of  £  and  interest,  were  for  a  pecuniary  ^  ?"""•«• 

consideration  absolutely  conveyed  and  assured  unto  and  to  the 
use  of  me,  my  heirs  and  assigns  for  ever,  subject  to  your  said 
mortgage  thereon,  by  an  indenture  of  grant  and  release,  dated 
the  day  of  last. 

As  WITNE8B  my  hand  this  day  of  A.  D. 


{Purchaser's  signature.) 


To  (fnoriffoffee^s  name  and  address.) 


444  CONCIS£  PRECEDENTS  IK 


Section  XIII. 


REDEEMABLE  ANNUITIES. 


No.  L — GRiiHT  or  AK  ANHVirr  fob  thx  Lifb  or  thb  Gbaxtob,  sbcuud 

BT    HIS    COVSNABT,    ACOOMPASIXD    BT    HIS    BoiTB    AKD    WaBEABT  OT 
AlTORirXT,     WITH     FOWXB    TO      RXFUBCHA8E     AT     THB    BKD     OF     TwO 

Ybabs. 


No.  n.<— Gbaht  or  ax  AxiruiTr  ob  Ybablt  Rxhtchabob  fob  thb  Ldv  or 
THB  Gbabtob,  chabobd  ov  Rbai.  Estatb,  abd  patabia  Halt- 
tbablt;  a  Tbbm  or  NnixTr-HiinB  Ybabs  BBrBBmBABUi  <»  m 
Gbaiitbb's  Lifb  bbotg  also  umitsd  to  a  Tbusteb  fob  thb  Gbabtii 
BT  WAT  or  ADDmoBAL  Sbcubitt.    Yabiatiok,  whbbb  thb  Abvuitt 

n   SBCUBBD    UPOB    I<BAHBHOH>   PBOrBBTTi    ABD  GoTniABT   TO   Imni 

aoaibbt  Fibb. 
No.  m.— Gbabt  of  ab  Abbuitt   patablb  dubibo  thb  LirB   or  thb 

GbABTOBy  8BGUBBD  UPOB  HIS  LlTB  IlTfBBBSr  IB  j^IOCK  Df  TBB  FlJBDti 
WHICH  18  ASnOBBD  TO  A  TbUSIBB,  WITH  PoWBB  OF  AtTOBBTBT  AMD 
USUAL  COYBBABTB. 

No.  IV.-*Gbabt  of  ab  Abbuitt  fob  thb  Lifb  of  thb  Gbabtob,  chabgid 
UPOB  Rbal  Estate,  of  which  thb  Gbabtob  is  seisbd  ib  Fbb,  aid 
which  Abbuitt  is  fubthbb  sbcubbd  bt  a  Cobtbtabcb  to  Tbustbm 

UPOB  TBUST  fob  SaLB.  VaBIATIOB,  WHBBB  THB  AbBUIXT  IB  MiSB 
PATABLB  DUBIBO  THB  LiVBS  OF  THBBB  NoMIBBBS. 


No.  v.— COBDmOBAL  SUBBBBDBB  OF  GoPTHOLD    PBBMTSBS    UPOB  TbUST  BT 

Sale  ob  Mobtqage,  to  secubb  the  dub  Patmbmt  of  ab  AmniirT 
patablb  dubibg  thb  Life  of  the  Gbabtob.     Yabiatiob,   whbbb 

THBBB  IS  A  TbUST  FOB  THB    IbTBBTMBBT    OF    MobBTB    ABI8IBO    FBOB 

SUCH  Sale  ob  Mobtgaob. 


No*  VI. — ^Be-gbabt  of  ab  Abbuitt  fbom  thb  Gbabtbb  to  the  GbabioBv 

ABD  SUBBBHDBB  OF  A  TbBM  OF  NiBBTT-BIBB  YbABB  DBEBBMIBABU  OB 

THB  Gbabtob's  Lifb. 
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No.  I. 


GRANT  OF  AN  ANNUITY  FOR  THE  LIFE  OF  THE  GRANTOR, 
SECURED  BY  HIS  COVENANT,  ACCOMPANIED  BY  HIS  BOND 
AND  WARRANT  OF  AITORNEY,  WITH  POWER  TO  REPUIU 
CHASE  AT  THE  END  OF  TWO  YEARS.((i) 


1.  Parties. 

2.  Recital  of  contract"!  for  tbe  pur- 

chase of  annuity. 

3.  Of  bond  and  warrant  of  attorney. 

4.  Testatnm,  by  which  grantor  cove- 

nants to  pay  grantee  an  annuity 
during  grantor's  life,  payable 
by  fbor  equal  quarterly  instal- 
ments. 

5.  Hiat  grantor  will  attend  at  such 

assurance  o£Qce  as  grantee  shall 
require  for  the  purpose  of  eflPect- 
ing  an  assurance  on  his  hfe. 

6.  That  grantor  will  not  do  any  act 

whereby  policy  may  be  vacated, 
nor  do  any  act  whereby  the 
additioiia]  premium  maybieoome 
payable. 


7.  That  grantor  will  repay  all  such 

moneys  as  grantee  shall  pay  for 
additional  premium. 

8.  Declaration  that  bond  and  warrant 

of  attorney  are  to  be  considered 
as  collateral  securities. 

9.  That  upon  determination  of  an- 

nuity grantee  will  acknowledge 
sattdaoiion  on  the  record  of  the 
judgment. 

10.  Fnunao  for  the  repurohase  or  re- 
demption of  the  annuity  at  any 
time  after  the  expiration  of  two 
years,  upon  i^iving  six  calendar 
months'  previous  notioe,  or  pay- 
ment of  one  half  year's  advance 
of  annuity. 


1.  THIS  INDENTURE,  made  the         day  of       A.D.,  18  ,  p«ii«. 
Between  (ffrantar),  of,  &c.,  of  the  one  part,  and  {granUe\  of, 
&C.,  of  the  other  part. 


(a)  Annuities  are  either  real  or  personal,  that  is>  if  thevare  issuing  out  of  and  <  <«,„«» 
chargeable  apon  real  estate  they  are  then  real  annuities,  but  where  ue  person  of  observations. 
the  grantor  only  is  charged,  then  they  are  only  personal.    But  this  penonalty  is 
only  implicable  to  the  grantor,  and  to  the  remedies  for  securing  ito  payment ; 
for,  wHn  respect  to  the  annuity,  and  as  to  its  mode  of  transmission,  an  annuity 
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Xo.  I.  2.  Whebeas  the  said  {grantor)  hath  contracted  to  sell  to  the 

Grant  ofm  said  (ffrantee)  one  annuity  of  642.  payable  to  the  said  {grantee)^  his 

l^ofOte  executors,  administrators  and  assigns,  during  the  life  of  the  said 

Grantor^  <fc. 


BeoiUlof 
coDtract  for 
the  purcluuie 
of  aonuity. 


Action  of  debt 
at  commoD  Uw 
will  not  lie  for 
arreusof 
annuity  in  fee, 
in  tail,  or  for 
life,  80  long  as 
estate  of 
freehold 
oontinaes. 


will  in  either  case  possess  the  property  of  real  estate,  and  if  limited  to  a  man 
and  his  heirs,  will  aescend  to  the  heirs  in  preference  to  the  ezecators :  {Twnur 
V.  Turner^  Ambl.  782.)  According,  however,  to  Lord  Coke,  an  annuity,  in  the 
strict  technical  sense  of  the  word,  can  only  be  charj^ed  on  the  person  of  the 
f|[rantor :  (Co.  Litt.  144  {h)  ),  for  if  <Sharged  upon  lands  with  a  power  of  distress, 
it  then  becomes  a  rent-charge,  and  if  no  power  of  distress  be  given,  a  rent  seek, 
for  which,  before  the  statute  4  Geo.  2,  c  23,  s.  5,  no  distress  was  inddent,  bat 
this  doctrine  of  Lord  Coke  seems  incorrect,  for,  if  the  person  as  well  as  the 
estate  is  chargeable,  all  the  properties  and  incidents  of  an  annuity  will  attadi 
upon  the  grant:  (1  Bac.  Abr.  177.)  Thus,  according  to  Littleton,  '*if  a  msn 
grant  by  his  deed  a  rent-«harge  to  another,  and  the  rent  be  behind,  the  grantor 
may  choose  whether  he  will  sue  a  writ  of  annuity  for  this  against  the  grantor,  or 
distress  for  the  rent  behind,  and  the  distress  detain  until  he  be  paid."  Bat  he 
cannot  avail  himself  of  both  these  remedies  at  the  same  time,  and  having  resorted 
to  the  one  he  will  be  construed  to  have  made  his  election  to  abandon  the  otha. 
Thus,  as  Littleton  continues  to  remark,  "  If  he  recover  by  writ  of  annuity  then  tiie 
land  is  discharged  of  the  distress,  &c. ;  and  if  be  do  not  sue  a  writ  of  annoity, 
but  distrain  for  the  arrears,  and  the  tenant  sue  his  replevin,  and  then  the  grantor 
avow  the  taking  of  the  distress  in  the  land  in  a  court  of  record,  then  is  the  land 
charged,  and  the  person  of  the  grantor  discharged  of  this  action  :"  (Litt.  s.  219  i 
2  Sand.  Uses.  260 ;  Fulwood  v.  Ward,  Poph.  86 ;  Bedwdl  v.  BedmeU,  Cro.  Car. 
171 ;  Foster  v.  Jackson,  Hob.  68 ;  Jenyx  v.  AppUfourth,  Brownl.  182.)  Upon 
the  whole,  therefore,  it  seems  to  be  now  established  that  every  rent-chaige  is 
properly  an  annuity,  although  every  annuity  is  not  a  rent-charge,  and  that  in  the 
former  case  the  grantee,  as  to  his  remedies  for  enforcing  the  payment,  may  treat 
it  in  whichever  of  those  characters  he  pleases.  In  order,  however,  iliat  the 
remedy  adopted  may  test  the  election  of  the  grantee  to  charge  the  person  of  tiie 
grantor  ana  not  the  estate,  and  to  treat  the  subject-matter  of  the  grant  as  an 
annuity,  and  not  as  a  rent-charge,  the  remedy  resorted  to  must  be  that  speofic 
remedy  which  is  applicable  to  an  annuity  only,  viz.,  a  writ  of  annuity  (Plow. 
Ann.  239);  for  proceedings  under  any  other  remedies  conferred  upon  the 
annuitant  by  the  deed  of  grant,  as  debt,  covenant,  or  the  like,  will  not  be 
construed  as  a  waiver  of  his  right  to  treat  it  as  a  rent«chaige.  It  is  not  likely, 
therefore,  at  the  present  day,  that  questions  will  often  arise  as  to  the  annuitants 
election,  as  the  action  by  writ  of  annuity  is  altogether  grown  out  of  use,  and  the 
annuitant,  if  he  resorts  to  an  action  at  aU,  proceeds  either  in  debt  or  covenant, 
where  the  deed  granting  the  annuity  empowers  him  to  pursue  those  remedies. 
It  may  be  proper,  also,  to  remark  here,  that  a  writ  of  annuity  will  only  lie  whilst 
the  annuity  remains  payable ;  so  that  if  the  annuity  becomes  extinguished  by 
the  act  of  the  party,  or  by  operation  of  law,  either  before  the  writ  is  sued  out,  or 
pending  the  action,  the  remedy  by  writ  of  annuity  is  gone  (Bro.  Abr.  Annuities, 
pi.  32 ;  Bro.  Abr.  Dette,  pi.  145 ;  2  Vin.  Abr.  216,  pi.  8) ;  but  an  action  of  debt 
will  lie  for  the  arrears,  as  well  after  the  determination  as  during  the  continuance 
of  the  annuil^. 

But  no  action  of  debt  will  lie  at  common  law  for  the  arrears  of  an  annuity  in 
fee,  in  tail,  or  for  life,  so  long  as  the  estate  of  freehold  continues,  but  only  a 
writ  of  annuitv  against  the  grantor :  (Com.  Dig.  Dette,  A.  7-)  And  it  seems 
doubtftil  whether,  when  an  annuity  for  years  is  granted,  an  action  of  debt 
will  lie  for  it  during  the  continuance  of  the  term :  (see  Browne  v.  Pendlebmnf, 
Cro.  Eliz.  268;  Bendloss  v.  Phillips^  Cro.  Eliz.  896 ;  Pelton  v.  Darbjf,  Comb.  57 ; 
but  see  Ton^eWs  case,  Cro.  Eliz.  3 ;  Bro.  Annuities,  pi.  29.)  And  it  is  quite 
clear  that  debt  does  not  lie  for  the  arrears  of  an  annuity  devised  payable  out  of 
lands  to  A.  during  the  life  of   B.,  to  whom  the  lands  are  devised  for  life, 
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{grantor)  for  the  price  or  sum  of  800Z.,  but  subject  to  redemption       No.  I. 
as  hereinafter  mentioned.  Grata  of  m 

Annuity  for  ike 

. _     lAftofikt 

Gfxmior,  ^. 

B.  paying  the  same  thereout  so  loDf(  as  the  estate  of  freehold  continues ;  and  in 
Webb  V.  Jigps  (4  M.  &  L.  113),  although  it  was  contended  that  the  doctrine 
that  an  action  of  deht  will  not  lie  for  an  annuity  in  fee,  in  tail,  or  for  life,  while 
it  continues  a  freehold  interest,  applied  only  to  legal  common  law  estates,  and 
not  to  devises  hy  will,  yet  no  authority  was  stated  where  the  general  rule  of  law 
which  excludes  the  action  of  debt  as  a  remedy  for  such  annuities,  had  been  con- 
fined to  annuities  created  by  common  law  conveyances,  as  contradistinguished 
from  annuities  created  by  devise,  and  it  was  there  held,  that  there  was  no  reason 
for  making  this  distinction.  And,  notwithstanding  it  was  also  contended  that  the 
case  fell  within  the  4th  section  of  the  statute  8  Anne,  c.  14  (For  the  better  Security 
of  Rents^  and  to  prevent  Frauds  by  Tenants)^  Lord  Ellenborough,  C.  J.,  said  **  The 
language  of  the  act,  and  of  the  enacting  clause,  shows  that  the  Legislature  con- 
templated only  the  case  of  rent  due  fi^m  a  tenant  holding  by  lease  or  demise 
trader  his  landlord,  which  is  not  the  case,  this  being  two  distinct  and  indepen- 
dent devises  of  the  land  to  one  person  for  life,  and  to  another  of  an  annuity 
issuing  out  of  the  same,  for  the  hfe  of  the  devisee  of  the  land,  created  by  the 
will  of  one  and  the  same  devisor,  and  without  any  such  original  privity  between 
the  devisee  of  the  land  charged  with  the  annuity,  and  the  devisee  of  the  annuity 
charged  thereupon,  as  subsists  between  a  lessor  and  his  lessee.^*  The  court  were, 
therefore,  of  opinion  that  the  action  of  debt  was  not  maintainable  on  the  ground 
of  this  statute  (8  Anne,  c.  14),  any  more  than  it  was  on  the  ground  already  con« 
ndered :  (see  also  KeUy  y.  Clubbe,  3  Bro.  &  Bing.  36 ;  S.  C,  J.  B;  Moore,  335.) 
Neither  can  an  action  of  debt  to  recover  a  rent*  charge  be  brought  against  a 
stranger  to  the  land.  Hence,  where,  upon  an  action  of  debt  for  arrears  of  a 
teot-charge,  it  appeared  that  lands  were  bargained,  sold,  and  enfeoffed  to  R.  H. 
and  the  defendant,  to  the  use  that  the  plaintiff,  his  heirs  and  assigns  for  ever, 
shoald  receive  thereout  a  yearly  rent  or  sum  of  63/.,  payable  half-yearlv ;  and 
by  the  same  indenture,  the  defendant  covenanted  that  the  plaintiff  and  R.  H. 
and  the  defendant,  their  heirs,  &c,  or  one  of  them,  would  for  ever  thereafter 
pay  or  cause  to  be  paid  the  said  rent  of  63/. :  Lord  Abingersaid,  "The  question 
here  is  not  whether  the  defendant  is  liable,  but  whether  he  is  liable  in  this  form 
of  action.  If  it  had  appeared  that  it  was  a  debt  on  which  he  was  liable  to  the 
plaintiff,  debt  might  have  been  maintainable  as  well  as  covenant ;  but  it  is  an 
action  on  a  mere  collateral  covenant,  by  which  the  defendant,  jointly  with 
another,  undertakes  to  secure  the  payment  of  an  annuity  which  is  issuing  out  of 
land.  l*he  case  of  a  lessee  who  has  assigned  his  lease  is  strictly  analagous.  In 
MUU  V.  Auriol  (2  H.  Bl.  433),  Wilson,  J.,  sums  up  the  position  of  a  lessee 
under  such  circumstances  in  the  words :  '*  An  action  of  covenant  remains,  after 
the  estate  is  gone ;  but,  generally  speaking,  when  the  land  is  gone  the  action  of 
debt  is  also  gone,  debt  being  maintainable  because  the  land  is  debtor ;  covenant 
is  founded  on  a  priority  collateral  to  the  land."  The  same  point  has  also  been 
decided  in  Tkursby  v.  Plant  (1  Sid.  401  ;  1  Saund.  230,  241,  n.  (5)  .)  The 
defendant  here  stands  in  the  same  rdation  to  the  plaintiff  as  the  originaJi  lessee 
•fter  assignment  with  the  assent  of  the  lessor  {Walker's  case,  2  Rep.  23),  when 
he  is  only  suable  in  covenant,  but  not  in  debt :  {Randall  v.  Bigby,  2  Mees.  & 
Wcls.  130.) 

The  proper  remedy,  therefore,  in  a  case  circumstanced  like  that  of  Randall  v.  Practical 
Sighy  above  referred  to,  is  by  action  of  covenant,  under  which  the  plaintiff  maj  suggestions, 
recover  by  way  of  damages  the  amount  actually  in  arrear,  which,  although  it 
could  not  have  been  maintained  against  devisees  under  the  stat.  3  &  4  Will.  & 
M.  c  14,  may  now  be  brought  under  the  stat.  1 1  Geo.  4  &  1  Will.  4.  c.  47,  s.  3. 
Bot  in  the  case  of  a  rent-charge  the  remedy  by  distress  is  generaUy  a  better 
Ktnedy  than  either  an  action  of  debt  or  covenant,  being  a  more  plain  and  easy 
Temedy,  which  may  be  taken  upon  the  land  whether  in  the  hands  of  the  tenant, 
or  of  any  person  claiming  under  him. 
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No.  I.  3.  And  whbrbab  the  sud  {grasKtor)  for  securing  the  due  pay- 

Qrantof  an   °^®°^  ^^  the  fiaid  annoitj  hath  entered  into  a  bond  bearing  even 
^1^0/ Ae^ date  herewith^  (i)  whereby  he  hath  become  bound  to  the 

Grtmior,  fo,    — - - 


Of  bond  and 
warrant  of 
attorney. 

17  000.3,0.26, 
repealed,  ezoept 
as  to  annnities 
or  rant-charges 
already  granted. 

Annuities,  &c 
enrolled  in 
Chanoery. 


Practical 
remarks. 


The  act  of  the  53  Geo.  3,  c  141,  which  repeals  the  act  of  the  17  Geo.  3, 
intituled  An  Ad  for  Regittering  the  Orants  of  Life  JmuttYtet ,  trndfor  the  betkr 
Protection  qf  Infante  against  enck  Granie^  after  recitin|(  that  it  was  expedient 
that  sach  act  should  be  repealed,  and  other  provisions  substituted  in  lieu  thereof, 
rep«a]8  the  said  acts,  save  and  except  so  far  as  regards  an  annuity  or  rent-ohsige 
which  shall  have  been  f|[ranted  before  the  passing  of  this  act. 

Sect.  2.  And  be  it  further  enacted,  that  within  thirty  days  after  the  execntioa 
of  every  deed,  bond,  instrument^  or  other  assurance  whereby  anj  annni^  or 
rent-charge  shall,  fi^om  and  after  the  passing  of  this  act,  be  granted  for  one  or 
more  life  or  lives,  or  for  any  term  of  years  or  greater  estate  determinable  od 
one  or  more  life  or  lives,  a  memorial  of  the  date  of  every  sudi  deed,  bead, 
instrument,  or  other  assurance,  of  the  names  of  all  the  parties  and  of  the  wit- 
nesses thereto,  and  of  the  person  or  persons  for  whose  life  or  lives  such  annuity 
or  rent-charge  shall  be  granted,  and  of  the  person  or  persons  by  whom  the  same 
is  to  be  beneficially  received,  the  pecuniary  consideration  or  considerations  for 
granting  the  same,  and  the  annual  sum  or  sums  to  be  paid,  shall  be  enrolled  in 
the  High  Court  of  Chancery,  in  the  form  or  to  the  efiPect  set  forth  in  the  act,  witb 
such  alterations  therein  as  the  nature  and  circumstances  of  any  particular  case 
may  reasonably  require ;  otherwise  every  such  deed,  bond,  instrument,  or  other 
assurance  shall  be  null  and  void  to  all  intents  and  purposes  whatsoever.  This  act 
was  lately  repealed  by  the  statute  17  &  18  Vict.  c.  90,  uut  by  a  more  recent  enact- 
ment (18  Vict.  c.  16),  after  reciting  that  by  reason  of  such  repeal  of  the  said  act 
53  Geo.  3,  c.  141,  purchasers  are  no  longer  enabled  to  ascertain  by  search  what 
life  annuities  or  rent-charges  may  have  been  granted  by  their  vendors  and  othen, 
enacts  that  any  annuity  or  rent-charge  granted  after  the  passing  of  this  act 
otherwise  than  by  mamage  settlement,  for  one  or  more  life  or  lives,  or  for  any 
term  of  years  or  greater  estate  determinable  on  one  or  more  life  or  livea,  shall  not 
aifect  any  lands,  tenements  or  hereditaments,  as  to  purchasers,  mortgagees  or 
creditors,  unless  or  until  a  memorandum  or  minute  containing  the  name  and 
usual  or  last  known  place  of  abode,  and  the  title,  trade,  or  profession  of  the 
person  whose  estate  is  intended  to  be  affected  thereby,  and  the  date  of  the  deed, 
bond,  instrument  or  assurance,  whereby  the  annuity  or  rent-chaige  is  granted, 
and  the  annual  sum  or  sums  to  be  paid  shall  be  left  with  the  Senior  Master  of 
the  Court  of  Common  Pleas  at  Westminster,  who  shall  forthwith  enter  the  par- 
ticulars aforesaid  in  a  book  in  alphabetical  order  by  the  name  of  the  person 
whose  estate  is  intended  to  be  affected  by  the  annuity  or  rent-chai^e,  together 
with  the  year  and  the  day  of  the  month  when  every  such  memorandum  or  minute 
is  so  left  with  him,  and  he  shall  be  entitled  for  every  such  entry  to  the  sum  of 
two  shillings  and  sixpence ;  and  all  persons  shall  be  at  liberty  to  search  thes  ame 
book,  together  with  the  other  books  or  registers  in  the  office,  upon  payment  of 
the  sum  of  one  shilling :  (sect.  2.) 

(b)  A  mere  personal  annuity  is  generally  accompanied  by  a  bond  or  wairant 
of  attorney  by  way  of  collateral  security,  and  sometimes  by  both ;  but  where 
there  is  a  warrant  of  attorney,  and  the  deed,  as  in  the  above  form,  contains  a 
covenant  for  the  payment  of  the  annuity,  the  expense  of  a  bond  may  be  safely 
dispensed  with,  as  a  judgment  may  be  effectually  entered  up  on  the  warrant  of 
attorney  at  any  time,  as  well  without  the  bond  as  with  one.  In  case,  however, 
no  warrant  of  attorney  is  given,  a  bond  affords  a  better  security  than  a  covenant, 
as  the  former  entitles  the  grantee  of  the  annuity  to  obtain  judgment  for  the 
penalty  in  a  single  action,  and  to  take  out  execution  from  time  to  time  on  the 
arrears ;  whereas,  if  he  has  only  the  grantor's  covenant  to  rely  on,  be  would  be 
compelled  to  bring  successive  actions  to  recover  the  arrears  as  they  accrued  due. 
Another  disadvantage  in  the  case  of  covenant  also  is,  that  in  case  of  the 
grantor^s  death,  the  annuitant  would  not,  as  against  simple  contract  creditoif. 
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igrmtee)  in  the  penal  snm  of  1»600£,  rabjeot  to  a  condition  for       No.L 
making  void  the  said  bond  upon  payment  of  the  said  annuity,  and    Onmiqfm 
a  proportionate  part  thereof  unto  the  said  (ffrantee),  his  executors,    Ly^o/the 
administrators  and  assigns,  at  the  time  and  in  manner  hereby   ^''wjj^*^ 
appointed  for  payment  of  the  same ;  and  as  a  fbrther  security  for 
the  due  payment  of  the  said  annuity  the  said  (grantor)  hath 
executed  a  warrant  of  attorney  bearing  even    date  herewith, 
authorizing  certain  attorneys  therdn  named  to  enter  up  judgment 
against  the  said  {grantor)  in  Her  Majesty's  Court  of  Common 
Pleas  at  Westminster,  in  an  action  of  debt  upon  the  same  bond 
at  the  suit  of  the  said  {grantee)  for  the  sum  of  l,6002i  and  costs 
of  suit 

Tatatnm,  by 
which  xraotor 

4.  Now  THIS  Indenture  witnesseth  that  in  consideration  ooveDtnu  to 
of  the  sum  of  8002.  sterling,  this  day  paid  by  the  said  {grantee)  to  an  annuitj 
the  said  {grantor)^  the  receipt  of  which  the  said  {grantor)  hereby  ufo^^J^  bj' 
acknowledges,   and  therefrom   doth  by  these  presents  release,  ^^^^**^^^^ 
exonerate  and  for   ever  discharge   the   said  {grantee\  his  heirs, 
executors,  administrators  and  assigns,  he  the  said  {grantor)  doth 
hereby  for  himself,  his  heirs,  executors  and  administrators,  cove- 
nant with   the  sud  {grantee)^  his  executors,  administrators  and 
asrigns,  that  he  said  {grantor)  will  well  and  truly  pay  or  cause 
to  be  paid  unto  the  said  {grantee)^  his  executors,  administrators 
and  assigns,  during  the  lifetime  of  the  said  {grantor\  one  annuity 
or  dear  annual  sum  of  64/.  sterling,  free  from  all  taxes  and  deduc- 
tions whatever  (excepting  the  present    or  any  future  tax  on 
property  or  income),  by  two  equal  half-yearly  payments,  on 
the         day  of  ,  and  the         day  of  ,  the  first  half- 

yearly  payment  to  be  made  on  the  day  of  next ;  and 

ALSO,  that  the  heirs,  executors  or  administrators  of  the  sud 
{grantor)  shall,  on  demand,  within  twenty-one  days  next  after  the 
decease  of  the  said  {grantor)^  well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  {grantee),  his  executors,  administrators  and  assigns, 
such  proportionate  part  of  the  said  annuity  as  shall  have  accrued 
doe  between  the  last  half-yearly  day  of  payment,  and  the  decease 


be  entitled  to  have  the  assets  reserved  to  answer  future  pMrments,  as  be  clearly 
would  be  if  the  annuity  had  been  secured  by  bond,  which  for  such  purposes  will 
be  treated  as  an  actual  subsisting  debt. 
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Ka  I.       of  the  said  {grantor)  and  to  be  paid  immediately  upon  the  deoeaae 
Ormt  0/  an   of  the  Said  {grantor.) 

AmmiyJbrihB 
lAfe  ftf  the 

Orantor,  ^  5.  And  ALSO  that  he  the  said  {grantor)  will  at  his  own  costSy 
That  grantor  whenever  thereunto  requested  by  the  said  (grantee),  his  ezecjiton, 
rach^saorance  administrators  or  assigns,  attend  personally  at  such  assuranoe 
office  as  grantm  Q^g^Q  in  England  as  the  said  {grantee)y  his  executors^  admbiA- 
fur  the  porpoae  trators  or  assigus  shall  direct,  or  before  some  agent  or  agents  of 
aasnranee  <m  such  ofHcc  or  officcs  in  the  country,  and  then  and  there  give  such 
"  *  ^  information  respecting  his  age>  health,  or  otherwise,  as  shall  be 

required,  in  order  that  a  policy  of  assurance  may  be  effected  by 
and  at  the  expense  of  the  siud  {grantee\  his  executors,  adminis- 
trators or  assigns,  on  the  life  of  the  said  {grantor,) 

ThatgrMtor         g^  ^ND  FURTHER,  that  the  said  (grantor)  will  not  any  time 

will  not  do  any  ,  ^  '  .  . 

4ct  whereby  during  the  continuance  of  the  aforesaid  annuity  do  any  act  whereby 

l^oued^nor  ^^  ^^^  policy  of  assurauce,  or  any  other  policy  or  policies  of 

whereby  Ml  sssuranco  that  may  be  effected  by  the  said  {grantee\  upon  the  life 

additional  of  the  Said  (grantor)  may  become  forfeited  or  vacated ;  and  also, 

preminm  may  , 

become  payable,  that  the  Said  (grantor)  shall  not  nor  will  go  upon  or  beyond  the  seas, 
nor  reside  abroad,(c)  nor  do  any  other  act  whereby  an  additional 
premium  shall  become  payable  on  such  policy  or  policies  of  assurance 
without  on  every  such  occasion  giving  one  calendar  month'a 
previous  notice  in  writing  to  the  said  {grantee),  his  executorB, 
administrators  or  assigns^  so  that  he  or  they  may  be  enabled  to 
make  the  same  known  at  the  assurance  office  in  which  any  policy 
or  policies  of  assurance  upon  the  life  of  the  said  (grantor)  hath  been 
or  have  been  so  effected,  in  order  that  the  additional  premium  or 
premiums  to  be  thereby  incurred  in  keeping  up  such  policy  or 
policies  of  assurance  may  be  duly  paid  to  such  assuranoe  office. 

That  grantor  7.  And  MOREOVER,  that  he  the  Said  (grantor),  his  heirs, 
moD^as'"^  executors  or  administrators  will,  upon  demand,  repay  unto  the  said 
grantee  ahaU     (grantee),  his  executors  or  assigns,  all  such  sum  and  sums  of  money 


additional 
premittm. 


(c)  If  the  f{rantor  is  in  the  army  or  navy,  or  likely  to  enter  into  either  of  those 
senrioes,  insert  aleo— 

**  or  enter  into  any  active  military  or  naval  employment*'' 
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as  tbe  said  {grantee\  his  executors,  administrators  or  assigns,  shall        ^^  '• 
or  may  pay  by  way  of  additional  premium  in  respect  of  such  policy    Grant  qf  m 

...  „  AnmtUy  fortbt 

or  policies  of  assurance.  l^^  of  the 

Grantor,  ^e, 

8.  And  this  Indenture  further  witnesseth,  «ind  it  is  Pecianition 
hereby  declared,  that  the  said  judgment  upon  the  aforesaid  bond  is  warrant  of 

to  be  considered  only  as  a  security  for  the  better  assuring  the  due  Jf^^Mdered^ 
payment  of  the  said   annuity  of  64/.  to   the   said  {grantee)^  his  •«  collateral 
execotorSy  administrators  and  assigns,  at  the  several  days  and  in  secure  annuitj. 
manner  hereinbefore  appointed  for  payment  thereof;  and  that  no 
execution  shall  be  sued  out  upon  such  judgment,  unless  the  said 
annuity,  or  9ome  part  thereof,  shall  be  unpaid  for  the  space  of 
twenty-one  days  next   after  any  of  the  days  hereinbefore  ap- 
pointed for  payment  thereof;  but  in  case  the  said  annuity  or  any 
part  thereof  shall  be  unpaid  for  the  space  of  twenty-one  days  next 
after  any  of  the  days  hereinbefore  appointed  for  payment  thereof, 
THEN  and  in  such  case  it  shall  be  lawful  for  the  said  {grantee)^  his 
executors,  administrators  or  assigns,  to  sue  out  execution  upon  the 
said  judgment  for  the  recovery  of  the  arrears  of  such  annuity  and 
every  part  thereof,  and  also  all  costs  which  the  said  {grantee)^  his 
executors,  administrators  or  assigns,  shall  incur  by  reason  of  the 
nonpayment  thereof.     And  that  it  shall  not  be  necessary  for  the 
said  {grantee)^  his  executors,  administrators  or  assigns,  to  revive 
the  said  judgment,  or  to  do  any  act  to  keep  the  same  on  foot, 
notwithstanding  the  said  judgment  ^hall  have  been   entered   on 
record  for  the  space  of  one  year  or  upwards,  any  rule  or  practice 
of  the  court  in  which  such  warrant  of  attorney  shall  have  been 
entered  up  notwithstanding;    and   that   the  said    (grantor)^  his 
heirs,  executors,  administrators  or  assigns,  will  not  attempt  by  any 
ways  or  means  to  take  any  advantage  for  want  of  reviving  or 
keeping  such  judgment  on  foot. 

9.  Provided  always,   that   upon   the   decease  of  the   said  That  upon 
{grantor)y  and  payment  of  all  arrears  of  the  said  annuity  and  all  of  amsaity 
coets  as  aforesaid,  together  with  such  other  costs  as  shall  be  incurred  ^^nowiedga 
by  the  said  (grantee),  his  executors,  administrators  or  assigns,  in  "tijifaction  on 

^^  the  record  of 

relation  to  the  said  judgment,  the  said  (grantee)  at  the  request  the  Jadgmenu 
and  costs  of  the  heirs,  executors  or  administrators  of  the  said 

VOJ^  IL  2    G 
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^^       (ffrantor),  shall  acknowledge  satisfaction  of  the  sud   judgmeQt 
Grmu  of  an   upon  the  rccord  thereof. 

Afmui^f  for  ike 
Life  of  the 
Grantor^  #c.         JQ^   ^j^   rp^jg   Iin)ENTURB  FUBTHEB   WITNESSETH,  and  thc 

Proviso  for  Said  {grantee)  doth  hereby  for  himself,  his  heirs,  executors  and 

redemption  of  administrators,  covenant  with  the  said   {grantar\  his  ezecaton» 

InytFrne  after  administrators  and  assigns,  that  if  at  any  time  after  the  exjuratioo 

the  expiration  of  two  Ycars  from  the  date  hereof,  the  said  (grantor)  shall  be 

of  two  years,  >*r  ^ 

npon  giving  desiroQs  of  redeeming  or  repurchasing  the  said  annuity  hereby 
months"  ^  granted,  and  shall  give  six  calendar  months'  previous  notice 
jr^**ment^'  in  writing  thereof  to  the  said  (grantee\  his  executors,  adminis- 
one  half-year's  trators  Or  assigns ;  or,  in  lieu  of  such  notice,  shall  pay  unto  the 
annuity.  Said  (grantee)y  his  executors,  administrators  or  assigns,  one  half- 

year's  payment  in  advance  of  the  said  annuity,  THEN,  immediately 
upon  the  expiration  of  the  said  six  calendar  months,  or  npcm 
making  such  half-yearly  payment  as  aforesaid,  and  also  upon  pay- 
ment by  the  said  (grantor),  his  heirs,  executors,  administrators  or 
assigns,  of  all  arrears  which  shall  be  then  due  upon  thc  said 
annuity,  including  the  day  of  repurchasing  the  same,  and  of  tbe 
sum  of  800/.  sterling  as  the  consideration  money  for  the  repurchase 
of  the  said  annuity,  then  the  said  (grantee),  his  ^xecutorB  (X 
administrators,  will  receive  and  accept  the  same  as  and  in  full 
for  the  repurchase  of  the  said  annuity;  and  will  immediately 
thereupon,  at  the  costs  of  the  said  (grantor),  his  executors, 
administrators  or  assigns,  deliver  up  the  said  bond  to  the  said 
(grantor),  cancelled  or  to  be  cancelled,  and  also  cause  satisfaction 
to  be  acknowledged  upon  the  record  which  shall  or  may  be  entered 
up  by  virtue  of  the  said  warrant  of  attorney,  and  the  said  annuity 
shall  cease  and  absolutely  determine. 

In  WITNESS,  &c 
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No.    11. 


GRANT  OF  AN  ANNUHT  OR  YEARLY  RENT-CHARGE  FOR  THE 
LIFE  OF  GRANTOR,  CHARGED  ON  REAL  ESTATE  AND  PAY- 
ABLE HALF-YEARLY ;  A  TERM  OF  NINETY-NINE  YEARS  DE- 
TERMINABLE  ON  THE  GRANTOR'S  LIFE  BEING  ALSO  LIMITED 
TO  A  TRUSTEE  FOR  THE  GRANTEE  BY  WAY  OF  ADDITIONAL 
SECURITY.  VARIATION,  WHERE  THE  ANNUITY  IS  SECURED 
UPON  LEASEHOLD  PROPERTY,  AND  COVENANT  TO  INSURE 
AGAINST  FIRE. 


1.  Pkuties. 

2.  Of  contract  for  the  purchase  of 

annuity. 

3.  Testatum,  by  which  gnnior  grants 

annuity. 

4.  Hsbendum  to  grantee  for  the  Ufe 

of  the  grantor,  payable  half- 
yearly. 

j.  Power  of  distress. 

6.  Power  of  entry. 

7.  Fuiber  testatum,  by  which  grantor 

demises  premises  charged  with 
annuity  to  a  trustee  for  grantee. 

^  Habendum  to  trustee  for  a  term 
of  nine^-nine  years,  if  grantor 
shall  so  long  live. 


9.  Upon  trust  for  securing  annuity. 

10.  Declaration  that  trustee's  receipts 

shall  be  a  sufficient  discharge,  &c 

11.  Indemnity  to  trustee,  &c. 

12.  Covenant  from  grantor  for  pay- 

ment of  annuity. 

13.  That  grantor  has  good  right  to 

charge  premises. 

14.  For  further  assurance. 


Substituted  and  additional  Clauses, 

A.  Recital    of  lease    to    grantor   of 

annuity. 

B.  Covenant  to  insure  against  damage 

by  fire. 


I.  THIS  INDENTURE,  made  the     day  of       A.D.,  185    ,  tm^ 
Between    (j/rantaf),    of   &0.9  of   the   first  part,  {grantee\  of, 

2  G  2 
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^^^'       &c.,   of   the  second  part,  and    (trustee),    of,   &c,    of   the  tlmd 
Grxmi       part,  (a) 

of  anAmwi^f 
for  tk*  Life  of 

Graniur,         2.  Whereas    the   said   {grantor)  hath  contracted   to  sell  to 

Of  ooDtnctfor  the  8aid  (grantee)  one  annuity  of  2Q0L  for  the  life  of  the  aid 

ann^.  *^      (grantor),  to  be  issuing  and  payable  out  of  the  said  hereditaments 

and  premises^  payable  half-yearly  as  hereinafter  is  mentioned,  for 

the   price   of  1,600/.     [Insert   recitals  of  bond  and  uforrani  rf 

attorney,  as  in  last  precedent."] 

TMUtmn.  by  3.    JfOW   THIS   INDENTURE  WITNESSETH,  that   in  pUTBUance  of 

which  snuiior 

gnnti  aftnnity.  the  Said  contract,  and  in  consideration  of  the  sum  of  1,6002. 
sterling,  this  day  paid  by  the  said  (grantee)  to  the  said  (grofdor), 
the  receipt  of  which  the  sidd  (grantor)  hereby  acknowledges,  and 
therefrom  doth  by  these  presents  release,  exonerate  and  for  ever 
dischai^e  the  said  (grantee),  his  heirs,  executorsy  administraton 
and  assigns,  he  the  said  (grantor),  DOTH  by  these  presents  grant 
and  confirm  unto  the  said  (grantee),  his  executors,  administraton 
and  assigns,  one  annuity  or  annual  rent-charge  of  200L  sterlings 
to  be  issuing  and  payable  out  of  and  charged  and  chargeable  upon 
ALL  [describe  parcels,'] 

M«bendnm  to  4.    Xq   HAVE,   HOLD,   RECEIVE   AND   TAKE  the  Said   annuity  OT 

grantee  fur  tha  ' 

life  of  grantor) 

payable  half- 

yeariy. 

(a)  If  the  property  char|(ed  is  leasehold  for  fives,  snbstitate  for  danies 
2  and  3  the  following  clause — 

Cedtai  of  lease      A.  Whereas   by  indenture  dated  on  or  about  the  day 

to  grantor  of         «,  i 

annuity.  of  ,  and  made  between  (lessor)^  of,  &c.,  of  the  one  part,  and 

the  said  (grantor)  of  the  other  -part,  the  said  (lessor)  for  the  con- 
siderations therein  mentioned,  demised  the  leasehold  messuagefl, 
tenements  and  premises  hereinafter  more  particularly  mentioned, 
unto  the  said  (grantor),  his  executors,  administrators  and  assigns, 
from  thenceforth  for  the  term  of  ninety-nine  years,  if  (A.  B,)  then 
Aged  years  or  thereabouts,  (CD,)  then  aged  yean  or 

thereabouts,  and  (£*.  F,)  then  aged  years  or  thereabouts,  or 

either  of  them,  should  so  long  live ;  and  subject  to  the  rents  and 
coTcnants  therein  contained  on  the  part  of  the  lessee,  his  ezeca- 
tors,  administrators  and  assigns,  to  be  paid  and  performed. 
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yearly  rent- change  of  200/.  unto  the  fiaid  (ffrantee),  his  executors.       No.  li. 

administrators  and  assigns,  henceforth  during  the  life  of  the  said       gtmu 

(ffranior)y  free  from  bXI  taxes  and  deductions  whatsoever  (except y^^l^'^^SS*^ 

the  present  or  any  future  tax  on  property  or  income),  by  two      Grantor, 

equal  half-yearly  payments,   on   the  day  of  ,  and 

the  day  of  ,  the  first  half-yearly  payment  to  be  made 

on  the  day  of  next,  provided  the  said  (ffrantor)  shall 

be  then  living ;    and  in  case  the  said  (ffrantor)  shall  die  in  the 

interval  between  any  of  the  said  half-yearly  days  of  payment,  or 

before  the  day  of  next,  then  a  proportionate 

part  of  the  said   annuity  or  annual  rent-charge  for  the  time 

up    to    and    inclusive  of   the    day   of   the  death  of  the  said 

(ffranior\  and  after  the  day  of  payment,  if  any,  preceding  that 

event,  and  to  be  paid  immediately  upon  the  decease  of  the  said 

(yrantar.) 

5.  And  the  said  (ffrantor)  doth  by  these  presents  also  grant  Powar  of 
nnto  the  said  (ffrantee)^  his  executors,  administrators  and  assigns,  '^* 
that  in  case  any  half-yearly  payment  of  the  said  annuity  or  annual 
rent-charge  of  200il,  or  any  part  thereof,  shall  at  any  time  be  in 
arrear  and  unpaid  for  the  space  of  fourteen  days  next  after  any  of 
the  days  whereon  the  same  ought  to  be  paid  as  aforesaid,  then 
and  in  such  case,  and  so  often  as  the  same  shall  happen,  it  shall  be 
lawful  for  the  said  {ffrantee),  his  executors,  administrators  and 
assigns,  into  and  upon  aU  and  singular  the  said  hereditaments 
and  premises,  or  any  part  thereof,  to  enter  and  distrain,  (A) 
and  the  distress  and  distresses  then  and  there  found,  to  take, 
lead^  drive  away,  carry  and  impound,  detain  and  keep,  until 
the  said  annuity  or  annual  rent-charge  of  200/1,  and  all  arrears 
thereof,  with  the  costs  incurred  in  keeping  such  distress  or 
distresses,  shall  be  fully  paid  and  satisfied ;  and  in  default  of  pay- 


(b)  Wbere  a  rent  is  created  for  a  life  or  lives  out  of  freehold  estates,  it  is  the  Pnctioal 
genml  practice  to  insert  a  clause  of  distress,  notwithstanding  such  rent  may  be  xemarki. 
tdcen  under  a  distress  as  a  rent-seek  under  the  stat.  4  Geo.  3,  c.  28,  s.  5,  as  well 
withovit  this  dause  as  with  it ;  but  such  a  clause  will  be  requisite  to  confer  a 
power  of  distress  where  the  rent  is  granted  only  for  years,  or  for  years  deter- 
minable upon  a  life  or  lives,  as  in  the  above  form,  and  in  all  cases  where  the 
Knt  is  issuing  out  of  a  chattel  interest,  unless  the  grantee  has  the  reversion  of 
the  lands. 
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No.  II.      ment  thereof,  or  of  any  part  thereof  respectively,  in  due  time  after 
Grant       Buch  distress  or  distresses,  shaU  be  so  taken,  to  appraise,  sell,  and 
|r^^  ^^^  dispose  of  such  distress  or  distresses,  or  otherwise  to  act  therein 
Grantor,      according  to  due  course  of  kw,  in  like  manner  as  in  cases  of  distresB 
taken  for  nonpayment  of  rent  reserved  upon  common  leasee,  to 
THE  INTENT  that  thereby  and  therewith  the  said  (^raniee)  and  hb 
assigns  may  be  fully  paid  and  satisfied  the  said  annuity  or  yeaily 
rent*charge  of  200^,  and  costs  and  expenses  attending  the  non- 
payment and  recovery  of  the  same. 

Power  of  entxy.  6.  And  the  Said  {grantor)  doth  by  these  presents  also  grant 
unto  the  said  {grantee^  his  executors,  administrators  and  asagni^ 
that  in  case  any  half-yearly  payment  of  the  said  annuity  or  annoal 
rent-charge  of  200/.  shall  at  any  time  be  in  arrear  and  unpaid  for 
the  space  of  twenty-one  days  next  after  any  of  the  said  dajB 
whereon  the  same  ought  to  be  paid  as  aforesaid  (although  no  for- 
mal or  legal  demand  shall  be  made),  it  shall  be  lawful  for  the  aud 
{grantee\  his  executors,  administrators  or  assigns,  into  and  upon  all 
and  singular  the  said  hereditaments  and  premises,  or  into  and  upon 
any  part  thereof  in  the  name  of  the  whole,  to  enter,  and  the  same, 
with  the  appurtenances,  to  hold  and  enjoy,  and  the  rents,  issoee 
and  profits  thereof  to  receive  and  take,  to  and  for  his  and  tbeir 
own  use  and  benefit,  until  he  or  they  shall  thereby  and  therewith, 
or  by  any  other  ways  or  means,  be  fully  paid  and  satisfied  the 
said  annuity  or  yearly  rent-charge  of  200Z.  and  all  arrears  thereof; 
and  such  arrears  of  the  same  as  shall  grow  due  during  the  time  that 
he  or  they  shall  by  virtue  of  such  entry  or  entries  be  in  possesdon  of 
in  the  said  hereditaments  and  premises  or  any  part  thereof,  together 
with  all  such  costs  as  shall  or  may  be  incurred  by  the  nonpayment 
or  recovery  of  the  same,  such  possession,  when  taken,  to  be  with- 
out impeachment  of  waste,  so  far  as  the  said  {grantor)  can  confer 
that  privilege,  (c) 


Practical  (^)  ^^  ^  oases,  and  whether  the  grantor  is  or  is  not  impeachable  for  waste,  if 

nmarks.  the  grantee  under  the  power  of  entry  is  to  be  unimpeachable,  it  should  be  so 

stated,  as  the  ordinary  power  of  entry  will  only  enable  him  to  take  the  rents  and 
profits,  and  will  in  no  wise  authorize  him  to  fell  timber,  open  mines,  or  commit 
waste  of  any  kind.  But  if  the  right  of  the  grantor  to  commit  waste  is  at  all 
questionable,  then  the  clause  should  be  qualified  as  in  the  above  form.  - 
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7.  And  this  Indenture  also  witnesseth^  that  for  the      No.  ii. 
more  effectually  securing  the  said  annuity  or  annual  rent-charge       Grant 

of  200/.,  for  the  considerations  hereinbefore  expressed,  and  also  in^^  ^  wh^oj 
consideration  of  the  sum  of  5*.,  paid  by  the  said  {trustee)  to  the      Grantor. 
said  (grantor)  on  the  execution  hereof,  the  receipt  of  which  is  Further 
hereby  acknowledged,  the  said  {grantor)  doth  by  these  presents  which^antor 
grant,  bargain,  sell  and  demise  unto  the  said  {trustee)y  hb  execu-  fj|^^ 
tors,  administrators  and  assicnis,  all  and  singular  the  said  (short  charged  with 

,        ,  aonnitj  to  a 

general  description  of  parceh),  with  their  rights,  members   and  trustee  for 
appurtenances. 

8.  To  HAVE  and  to  hold  the  said  {short  general  description)  Habendum  to 
and  all  and  singular  other  the  premises  hereby  demised,  with  their  term  of  mnetj- 
appurtenances,  unto  the  said  {trustee),  his  executors,  administrators  ^tor^ku  m 
and  assigns,  from  henceforth  for  the  term  of  ninety-nine  years,  {d)  ^s  i>ve. 

[if  the  said  (grantor)  shall  so  long  live,  without  impeachment  of 
waste,  so  far  as  the  said  {grantor)  can  confer  that  privilege.] 

9.  Upon  trust,  in  case  the  said  annuity  or  yearly  rent-charge  Upon  tmst  for 
of  200il  shall  at  any  time  be  in  arrear  and  utipaid  for  the  space  annaity. 

of  forty  days  next  after  any  of  the  days  whereon  the  same 
ought  to  be  paid  as  aforesaid,  the  said  {trustee^  his  executors, 
administrators  or  assigns,  do  and  shall,  out  of  the  rents  and  profits 
of  the  said  messuages  or  tenements,  lands,  and  premises  hereby 
demised,  or  by  the  mortgage  or  sale  thereof,  or  of  any  part  thereof^ 
for  all  or  any  part  of  the  said  term  of  ninety-nine  years  determin- 
able as  hereinbefore  mentioned,  or  by  all,  any,  or  either  of  the 
ways  and  means  aforesaid,  levy  and  raise  all  such  arrears  of  the 
Baid  annuity  or  annual  rent-chaige  of  200/.  as  shall  at  any  time  be 
in  arrear  and  unpaid,  together  with  all  such  costs  as  shall  or  may 
have  been  incurred  by  reason  of  such  nonpayment,  and  all  other 
expenses  whatsoever  attending  the  trusts  hereby  created.  And, 
after  first  deducting  and  retaining  all  such  costs  and  expenses, 
shall  in  the  next  place  pay  unto  the  said  {grantee)  hb  executors. 


(cO  If  the  premises  are  leasehold,  or  holden  for  a  term  of  ninety-nine  years, 
octcrminable  on  three  lives,  substitate  for  the  words  within  brackets — 

''determinable  as  aforesaid,  excepting  the  last  day  thereof." 
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Ko.  II.  administrators  and  assigns,  all  arrears  of  the  said  annuity  or  annual 
GrofU  rent-charge  of  200Z.,  together  with  all  such  costs  as  he  or  they 
/or  m/7SS*'o/'®^*^' ^*^®  incurred  by  reason  of  the  nonpayment  or  recovery 
Grqntor.  of  the  Same;  and  in  the  meantime,  until  the  said  annuity  or 
annual  rent-charge  hereby  granted,  or  some  half-yearly  part 
thereof,  shall  be  in  arrear  and  unpaid  for  the  space  of  forty 
days  next  after  any  of  the  days  whereon  th^  same  ought  to  be 
paid  as  aforesaid ;  and  also  from  time  to  time,  when  and  so  oftea 
as  all  arrears  of  the  said  annuity  or  annual  rent-charge^  and 
the.  said  costs  and  expenses,  shall  be  raised,  satisfied  and  paidi 
to  permit  and  suffer  the  said  {grantor)  and  his  assigns  to  receive 
and  take  the  rents  and  profits  of  the  said  messuages  or  tenements, 
lands  and  premises  hereby  demised,  for  his  and  their  own  use  and 
benefit,  without  let,  suit,  interruption  or  denial  of  or  by  the  said 
{truste^^  his  executors,  administrators  or  assigns;  and  after  paying 
the  said  annuity  or  annual  rent-charge  of  200/.,  when  and  as  the 
same  shall  become  payable,  and  deducting  and  retaining  all  such 
costs  and  expenses  as  aforesaid,  to  pay  unto  the  said  (ffraniar)  or 
his  assigns  any  surplus  moneys  which  from  time  to  time  shall  or 
may  remain  in  the  hands  of  the  said  {trustee)^  his  ezecuton^ 
administrators  or  assigns. 

Declaration  that       10.   AnD  IT   IS   HEREBY  DECLARED    that  any  pcrsOU  Or  perSODS 

trustoe's 

z«oeipt8  shall  P^yiog  the  rents  and  profits  of  the  said  messuages  or  tenements, 
dLchar^*  lands  and  premises,  unto  the  said  {trustee),  his  executors,  adminis- 
trators or  assigns,  or  advancing  any  moneys  upon  the  sale  or 
mortgage  of  the  same  or  any  part  thereof,  in  pursuance  of  the 
trusts  herein  contained,  and  taking  his  or  their  receipt  or  receipts 
for  the  same,  shall  be  fully  exonerated  therefrom,  and  shall  not  be 
obliged  to  see  to  the  application  thereof,  or  be  answerable  for 
the  misapplication  or  nonapplication  of  the  same  or  any  part 
thereof. 

Indemaitj 

to  trustee.  n^    PROVIDED  ALSO,  AND  IT  IS  HEREBY  FURTHER  DECLARED, 

that  the  said  {trustee),  his  executors,  administrators  or  assignsy  shall 
not  be  answerable  for  more  moneys  than  shall  come  to  his  or  their 
hands  by  virtue  of  these  presents,  nor  for  any  loss  that  shall  happen 
in  or  about  the  execution  of  the  trusts  hereby  created,  unless  the 
gnme  shall  be  incurred  through  his  or  their  wilful  default 
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12.  And  the  said  {grantor)  doth  hereby  for  himself^  his  heirs,       Ho.  n. 
executors  and  administrators^  covenant  with  the  said  {grantee),  his       Onuu 
executors,  administrators  and  assigns,  that  he  the  said  (^ronf or),  i^^'^^T^^ 
his  heirs,  executors  or  administrators,  will,  from  time  to  time,  pay      Oramtor. 
ante  the  said  {grantee)  his  executors,  administrators  or  assigns*  Corenant  from 
the  annuity  or  annual  rent-charge  of  2002.,  and  also  such  pro-  ^^eot^ 
portionate  share  thereof  as  aforesaid,  free  from  all  taxes  and  dedoo*  *°^°^'7* 
tions  whatsoever  (except  the  present  or  any  future  tax  on  property 

or  income),  at  the  days  and  times  hereinbefore  appointed  for  pay- 
ment thereof,  according  to  the  true  intent  and  meaning  of  these 
presents,  {e) 

13.  And  also  that  he  the  said  {grantor)  now  hath  in  himself  That  gnntor 
good  right  to  charge  the  said  messuages  or  tenements,  lands  and  toc£|^     ^ 
premises,  (/)  during  the  lifetime  of  the  said  {grantor)^  with  the  P«°»^ 


(e)  It  18  important,  in  the  grant  of  an  annuity  issuing  out  of  real  estate,  that  Practioil 
it  should  be  aooompanied  by  the  covenant  of  the  grantor  for  its  due  payment^  so  obtferratioDi. 
■ft  to  secure  all  back  arrears,  for  it  seems  noiv  to  be  decided  that  the  lands  will 
not  be  chargeable  with  arrears  beyond  the  six  years,  although  the  graniee  may 
tne  upon  the  covenant,  or  upon  the  annuity  bond,  if  any  be  given,  at  any  period 
within  twenty  years.  The  42nd  section  of  the  3  &  4  WiU.  4,  c.  27>  has  reference 
only  to  the  land  on  which  a  demand  is  secured,  the  obiect  being  to  relieve  land 
from  arrears  of  chaises  beyond  six  years,  and  this  obiect  is  not  affected  by  the 
terms  of  the  3rd  section  of  the  3  &  4  Will.  4,  c.  42,  which  relates  to  a  different 
inbject,  namely,  to  personal  actions  only. 

The  3rd  section  of  the  act  3  &  4  Will.  4,  o.  42,  is  to  be  treated  as  an  exceptioii 
ODt  of  the  42nd  section  of  the  3  &  4  Will.  4,  c.  27,  and  the  construction  of  the 
tvo  acts  taken  together  is,  that  no  more  than  six  years  arrears  of  rent  or  interest 
in  respect  of  any  sum  charged  upon  or  payable  out  of  land  or  rent  shall  be 
recovered  by  any  distress,  action,  or  suit,  other  than  and  except  in  actions  upon 
covenant  or  deot  upon  specialty,  in  which  case  the  limitation  shall  be  twenty 
years. 

Thns,  where  an  annuity  was  charged  on  lands,  and  secured  by  the  personal 
covenant  of  the  grantor,  it  was  held,  that  under  the  provisions  of  the  above-men^ 
tioned  statutes,  six  years  was  the  limitation  of  the  arrears  which  could  be  re- 
covered, and  that  this  period  was  to  be  reckoned  from  the  time  when  the  claim 
wu  made  in  the  suit  under  which  the  incumbrance  was  established. 


(/)  If  the  annuity  is  charged  on  leasehold  property,  substitute  for  words 
vithin  bracket*— 

'^  during  the  residue  of   the  said  term    of  ninety-nine    years, 
determinable  as  aforesaid." 
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Ho.  IL  said  annuity  or  annual  rent-chai^e  of  lOOh,  and  the  powers  and 
Grtau  remedies  for  reoovering  and  enforcing  the  payment  of  the  same; 
«:X^2^AXD  ALSO  to  demise  the  eaid  measoages  or  tenements,  hereditie 
.Qnmtor.  meuts  and  premises,  with  the  appurtenances^  unto  the  sud  {trustee), 
his  ezecutorsy  administrators  and  assigns,  for  the  said  term  of 
ninety-nine  years,  determinable  as  aforesaid.  (^)  [Insert  cotw- 
nantsjrom  grantor  to  appear  at  tnmrance  office  ;  not  to  go  beyond  the 
seas,  ^c«;  to  pay  additional  premium ;  and  to  repay  axy  additjomal 
premium  advanced  by  grantee,  ut  ante.  No.  L,  clauses  5,  6,  7, 
p.  450 ;  AND  THEN  add]  :  And  all  and  every  such  sum  and 
sums  of  money  shall  be  charged  upon  the  said  messuages  or 
tenements,  hereditaments  and  premises,  and  be  levied  and  raised 
under  and  by  virtue  of  the  trusts  hereby  declared ;  and  also  under 
and  by  virtue  of  the  said  warrant  of  attorney  bearing  even  date 
with  these  presents,  and  the  judgment  to  be  entered  under  the 
authority  of  the  same.  (A) 


{g)  In  the  case  of  leaseholds  for  niaety-mne  years,  detenninable  on  thte  liveB, 
add— 

^  except  the  last  day  of  the  said  term.'' 

(K)  If  a  policy  agunst  damage  by  fire  is  to  be  effected,  add  here — 

Go?enaDtto  B.  And  LASTLY,  that  the  Said  {grantor)  or  his  assigns  shall 

^^[^^^^^fife.  ai^d  will  from  time  to  time,  and  at  all  times  during  the  continuance 
of  the  said  annuity,  at  his  and  their  own  proper  costet,  insure  and 
keep  insured  the  dwelling-houses  and  all  other  erections  and 
buildings  upon  the  said  premises,  so  charged  with  such  annuity  as 
aforesaid,  from  damage  by  fire,  in  the  name  or  names  of  the  said 
{grantee),  his  executors,  administrators  or  assigns,  in  the  (state 
name  of  insurance  office),  or  in  some  other  insurance  oflice  in 
England  to  be  approved  of  by  the  said  (grantee),  his  executors, 
administrators  or  assigns,  in  the  sum  of  {estimated  value  of  the 
buildings)  at  the  least,  and  will  deliver  the  policy  or  policies  of 
^very  such  insurance  unto  the  said  {grantee)  his  executors, 
administrators  or  assigns;    and  also  will,  from  time  to  dme, 
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14.  And  moreover  that  the  said  (ffrantor),  and  all  persons      No.  ii. 
rightfnlly  claiming  under  or  in  trust  for  him,  will  from  time  to  time       ertmi 
and  at  all  times  hereafter,  at  the  request  and  costs  of  the  said  y^'^^^M^ 
{grantee\  his  executors,    administrators   or   assigns,    enter  into^      Grantor. 
execute  and  perfect  all  such  further  assurances  for  the  more  per-  For  further 
fectly  or  satisfactorily  granting,  assuring  and  confirming  the  said 
annuity  or  annual  rent  charge  of  200^  hereby  .granted,  with  such 
powers  and  remedies  as   aforesaid,  unto   the  said  {ffrantee)y  his 
executors,    administrators   or    assigns,   for    the  life   of  the  said 
(grcmtor);   or    for   demising,    assuring   and  confirming  the  said 
messuages  or  tenements,  lands  and  premises  hereby  demised,  for 
all  the  then  unexpired  residue  of  the  said  term  of  ninety-nine 
years,  determinable  as  aforesaid,  according  to  the  true  intent  and 
meaning  of  these  presents,  as  the  said  {grantee\  his  executors, 
administrators  or  assigns,  or  his  or  their  counsel  in  the  law,  shall 
require,  and  as  shall  be  tendered  to  be  done  and  executed.     [In- 
sert clauses  that  no  execution  shall  be  issued  on  judgment  until  some 


immediately  upon  payment  of  the  premiums  to  become  due  in 
respect  of  such  insurance,  deliver  the  receipts  for  the  same  to  the 
said  {ffrantee\  his  executors,  administrators  or  assigns;  and  in 
case  the  said  (grantor)  or  his  assigns  shall  refuse  or  neglect  to 
effect  or  keep  up  such  insurance,  it  shall  be  lawful  for  the  said 
{grantee)y  his  executors,  administrators  or  assigns,  to  effect  or  keep 
OD  foot  such  insurance  or  insurances,  either  for  the  sum  of  £  , 
or  for  such  lesser  sum  as  he  or  they  may  think  proper.  And  it 
IS  HEREBY  DECLARED,  that  all  such  sum  and  sums  of  money  (not 
exceeding  in  the  whole  the  sum  of  50/.)  as  he  or  they  shall  so 
expend,  it  shall  be  lawful  for  him  and  them  from  time  to  time  to 
levy  and  raise  by  such  and  the  same  ways  and  means  as  herein- 
before is  provided  for  raising  and  paying  the  said  annuity  of  200/. 
And  all  sum  and  sums  of  money  to  be  received  in  respect  of  such 
policy  or  policies  of  insurance,  shall  be  forthwith  expended  in  re- 
building, reinstating  or  repairing  the  said  buildings  insured,  or 
such  of  them  as  shall  be  destroyed  or  injured  by  fire,  for  better 
securing  to  the  said  {gratttee),  his  executors,  administrators  and 
assigns,  the  payment  of  the  said  annuity  hereby  granted." 
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Mo.  n.       half-yearly  paymeiU  shall  be  in  arrear  ;  that  ii  sheiU  not  be  necesgary 

OroHt       to  revive  judgment^  {fc;  that  after  grantor^ s  decease  and  payment  tf 

j^^^lTf^^onnuity  and  eostSy  grantee  will  acknowledge  saOrfaction  of  judgment; 

Gramior.     proviso  empowering  grantor  to  repurchase  annrnty,  ut  ante,  Na  L, 

dauses  8,  9^  10,  pp.  451 »  452.] 

In  witness,  &c. 
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No.  III. 


GRANT  OF  AN  ANNUITY  PAYABLE  DURING  THE  LIFE  OF  THE 
GRANTOK,  SECURED  UPON  HIS  LIFE  INTEREST  IN  STOCK 
IN  THE  FUNDS,  WHICH  IS  ASSIGNED  TO  A  TRUSTEE,  WITH 
POWER  OF  ATTORNEY  AND  USUAL  COVENANTS. 


1.  Parties. 

2.  Recntal    of  mairia^e    Bettlement, 

under  which  grantor  takes  a  life 
interest  in  stock  in  the  funds. 

3.  Of  contract  for  purchase  of  an- 

nuity. 

4.  Testatam. 

5.  Habendum. 

6.  Assignment  of  grantor's  life  in- 

terest in  stock,  &C. 


7.  Habendum  to  trustee. 

8.  Power  of  attorney. 

9.  Declaration  of  trusts  to   secure 

annuity. 

10.  Covenant  from  grantor  that  he 

has  good  right  to  charge  his  life 
interest  in  stock,  &c. 

11.  Declaration  that  all  moneys  ex- 

pended shall  be  charged  upon 
the  assigned  premises. 

12.  For  further  assurance. 


1.  THIS  INDENTURE,  made  the        dav  of        A.D.  185  .  P«rti«. 
Between  (grantor\  of,  &c,  of  the  first  part,  {grantee)^  of  &c.,  of 

the  second  part,  and  {trustee),  of,  &c.  of  the  third  part. 

2.  Whereas  by  indenture  dated  on  or  about  the  day  Recitii  of 
of  ,  and  made  between  the  said  {grantor)  of  the  first  part,  Mttiement 
{nuddm  name  of  wife)  of  the  second  part,  and  {trustees)  of  the  third  ^^'JJ'J'^^  , 


part  (being  a  settlement  made  previously  to  and  in  contemplation  ^^^  mtemt  in 
of  a  marriage  then  agreed  upon  between  the  said  {grantor)  and  fnodt. 
{waden  name)  his  wife,  which  was  shortly  afterwards  duly  solem- 
nized), the  sum  of  4,000il  Three  per  Cent.  Beduced  Annuities, 
which  had  been  preyiously  transferred  into  the  names  of  the  said 
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No.  UL      (p^stee$\  was  thereby  declared  to  be  vested  in  tbem  upon  trust 

Crmu       to  pay  the  interest,  dividends  and  annual  produce  thereof  unto  the 

^^^M^^  said  (ffrantor)  and  his  assigns,  or  to  permit  him  to  recdvetbe 

dmrmg  the  L^e  ^j^iQ  daring  the  term  of  his  natural  life,  and  from  and  immediatelj 

after  his  decease,  upon  certain  trusts  in  the  now  reciting  indentare 

declared. 


Of  contract  for 
porchaae  of 
anonitj. 


TetUtom. 


Habendnm. 


3.  And  whebeas  the  said  {grantor)  bath  contracted  with  the 
said  {grantee)  to  grant  to  him  an  annuity  of  Z2L  for  the  life  of  the 
said  (grantor),  to  be  issuing  and  payable  out  of  the  said  sum  of 
4,0002.  Three  per  Cent  Seduced  Annuities,  payable  yearly  aa 
hereinafter  mentioned  for  the  sum  of  400/.  [Insebt  recital  of 
band  and  warrant  of  attorney,  ut  ante^  No.  L,  clause  3, 
p.  448.] 

4.  Now  THIS  Indentube  WITNESSETH,  that  in  pursuance  of 
the  said  contract,  and  in  consideration  of  the  sum  of  40O2L  sterling 
paid  by  the  said  (grantee)  to  the  said  (grantor)  on  the  execution 
hereof,  the  receipt  of  which  the  said  (grantor)  hereby  acknow- 
ledges, and  therefrom  doth  release,  exonerate  and  for  ever  discharge 
the  said  (grantee),  his  heirs,  executors,  administrators  and  assignsi 
the  said  (grantor)  DOTH  by  these  presents  grant  and  confirm  unto 
the  said  (grantee),  his  executors,  administrators  and  assigns,  ONI 
annuity  or  annual  sum  of  32^  sterling  to  be  issuing  and  payable 
out  of  the  said  sum  of  4,000/.  Three  per  Cent  Reduced  Annuities. 

6.  To  HAVE,  HOLD;  BECEIVE  AND  TAKE  the  Said  annuity  or 
yearly  sum  of  32/.  unto  the  said  (grantee),  his  executors,  adminis- 
trators and  assigns,  henceforth  during  the  life  of  the  said  (grantor), 
free  from  all  taxes  and  deductions  (except  the  present  or  any 
future  tax  on  property  or  income),  by  two  equal  half-yearly  pay- 
ments, on  the  day  of  and  the  day  of  , 
provided  the  said  (grantor)  shall  be  then  living ;  and  if  the  said 
(grantor)  shall  die  in  the  interval  between  any  of  the  said  half- 
yearly  days  of  payment,  then  a  proportionate  part  of  the  said 
annuity  for  the  time  up  to  and  inclusive  of  the  day  of  the  death  of 
the  said  (grantor),  and  after  the  day  of  payment,  if  any,  preceding 
that  event,  and  to  be  paid  immediately  upon  the  decease  of  the 
Sbid  (grantor*) 
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6.  And  this  Indemtube  also  witnessbth^  that  for  the      No.  iil 
more  effectual  securing  the  payment  of  the  said  annuity,  the  said        Qrmi 
{grantee)  DOTH  by  these  presents  assign  and  transfer  unto  the  said  ^^^u2^ 
{tnutee)^  his  executors,  administrators  and  assigns,  all  and  singn-  <**^  ^«  ^ 

kr  the  interest,  dividends  and  annual  produce  of  the  said  sum  of       

AfiXML  Three  per  Cent.  Reduced  Annuities,  which  from  time  to  gra^^^^^ife 
time  during  the  lifetime  of  the  said  (granior\  shall  become  due  ^!!^^^ 
and  payable  to  him  the  said  {grantor)  under  or  by  virtue  of  the 
said  indenture  of  settlement;  or  of  any  other  stocks,  funds  or 
securities,  in  or  upon  which  the  said  sum  of  AfiOO.  Three  per 
Cent.  Keduced  Annuities,  shall  or  may  be  invested.  And  all  the 
estate,  right,  title  and  interest  of  him  the  said  {grantor)  of  and 
in  the  same. 

7.   To  HATE,   HOLD,  RECEIVE,  TAKE,  ASK,  DEMAND,   SUE  FOR  Habendnm  to 

AND  RECOVER  the  said  interest,  dividends  and  annual  produce, 
and  all  and  singular  other  the  premises  hereby  assigned  unto  the 
said  {trugtee)^  his  executors,  administrators  and  assigns,  henceforth 
as  and  for  his  and  their  own  proper  moneys,  chattels  and  effects,  in 
as  foil,  ample,  and  beneficial  a  manner  as  the  said  {grantor)  can  or 
may  assign,  or  could  or  might  have  held,  taken  and  enjoyed 
the  same  if  these  presents  had  not  been  made;  nevertheless 
apon  and  for  the  trusts,  ends,  intents  and  purposes  hereinafter 
declared. 

8.  And  the  said  {grantor)  doth  by  these  presents  constitute  Power  of 
and  appoint  the  said  {trustee)  his  executors,  administrators  and 
asBignsy  the  true  and  lawful  attorney  and  attorneys  irrevocable  of 
him  the  said  {grantor),  and  in  the  name  or  names  of  him  the  said 
{grantor),  his  executors  or  administrators,  or  in  the  name  of  the 
Baid  {trustee),  his  executors,  administrators  or  assigns,  to  ask, 
demand,  sue  for,  recover  and  receive,  of  and  from  the  trustees,  or 
trustee  for  the  time  being  of  the  said  recited  indenture  of  settle- 
ment, or  other  the  person  or  persons  to  whom  it  shall  or  may 
belong  to  pay  the  same,  the  said  interest*  dividends  and  annual 
produce  hereby  asdgned ;  and  upon  receipt  thereof  to  give  good  and 
sufficient  releases  and  discharges  for  the  same ;  and  upon  nonpay- 
ment thereof  to  oonmience  and  prosecute  such  proceedings  at  law 
or  in  equity  as  may  be  deemed  expedient  for  enforcing  payment  of 
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No.  ill.      the  same ;  and  generally  to  do  and  execute  all  such  acts,  matten 

Grmi       ftnd  things  for  the  purpose  of  receiving  and  obtaining  paTment  of 

mMt      ^^^  ^^^  interest,  dividends  and  annual  produce.     And  one  or  more 

**fv  <*«  ^f«  attorney   or  attorneys   for  all,   any  or  either  of    the  purposes 

Of  GrtuUoT*  ^ 

aforesaid  to  substitute  and   appoint,  and  such  substitution  (rom 

time  to  time  at  pleasure  to  revoke.  He  the  said  (grcaUm) 
hereby  ratifying  and  confirming,  and  promising  and  agreeing  to 
ratify  and  confirm  all  and  whatsoever  the  said  {trustee^  bis 
executors,  administrators  or  assigns,  or  his  or  their  attorney  or 
attorneys,  substitute  or  substitutes,  shall  lawfully  do  or  cause  to 
be  done  in  the  premises  by  virtue  of  these  presents. 


OecUntion  of         9.   AnD  IT  IS  HEREBY  DECLARED  AND  AGREED,  that  the 
trosts  to  secure 

umnitj.  {trustee)^  his  executors,  administrators  or  assigns,  shall  stand  pos- 

sessed of  the  said  interest/  dividends,  and  annual  produce  herebj 
assigned,  upon  trust  for  better  securing  to  the  said  {^antee\ 
his  executors,  administrators  and  assigns,  the  due  payment  of  tlie 
said  annuity  of  32^ ;  and  upon  further  trust  that  in  case 
the  said  annuity  of  327.,  or  any  part  thereof,  shall  at  any  time  be 
in  arrear  for  the  space  of  fourteen  days  next  after  any  of  the  days 
whereon  the  same  ought  to  be  paid,  the  sidd  {trustee),  his  executor^^ 
administrators  or  assigns,  shall,  in  the  first  place,  out  of  the  aiid 
interest,  dividends  and  annual  produce  hereby  assigned,  retain  aod 
reimburse  himself  and  themselves  all  such  costs  and  expenses  as 
he  or  they  shall  have  incurred  in  the  execution  of  the  trosts 
hereby  created;  and  shall,  in  the  next  place,  pay  unto  the  said 
{grantee^  his  executors,  administrators  and  assigns,  all  arrears  of 
the  said  annuity  of  322.,  together  with  all  such  costs  as  he  or  they 
shall  have  incurred  by  reason  of  the  nonpayment  or  recovery  of 
the  same.  And  in  the  meantime,  until  the  said  annuity  or  some 
half-yearly  part  thereof  shall  be  in  arrear  and  unpaid  for  the  space 
of  fourteen  days  next  after  any  of  the  days  whereon  the  same 
ought  to  be  paid  as  aforesaid,  also  at  all  times,  so  often  as  all 
arrears  of  the  said  annuity  and  the  costs  and  expenses  shall  be 
paid  and  satisfied,  to  permit  and  suffer  the  said  (ffrantor)  and  his 
assigns  to  receive  and  take  the  said  interest,  dividends  and  annual 
produce  hereby  assigned,  for  his  and  their  own  use  and  benefit^ 
without  let,  hindrance,  interruption  or  denial,  of  br  by  the  sud 
(jtnutee)  his  executors,  administrators,  or  assigns ;  and  after  paying 
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the  said  annuit  j  of  32/.  when  and  as  the  same  shall  become  payable.      No.  lu. 
and  deducting  and  retaining  all  such  costs  and  expenses  aforesaid,       (h%mt 
to  pay  the  surplns  moneys  which  may  be  then  undisposed  of  for  ^^Jl^J^T^ 
the   purposes  aforesaid,  unto  the  sud  lgruiUor\  his  executors,  *^  ^  ^« 

administrators  or  assigns.      [Add  hebs  caveTiants  from  grantor        

far  payment  of  the  annuity ,  ut  ante^  No.  II.,  clause  12,  p.  459.] 

10.  And  also  that  the  said  {grantor)  now  hath  in  himself  Covenant  fnim 
good  right  to  charge  the  said  interest,  dividends  and  annual  pro- hl^golKirJrht* 
duce  of  the  said  sum  of  4,000i  Three  per  Cent.  Seduced  Annuities  f^^*^*^i5« 

*-  life  intereet  in 

with  the  payment  of  the  said  annuity  of  100/.,  and  the  powers  and  stock,  &a, 
remedies  for  securing  the  payment  of  the  same ;  and  also  to  assign 
the  said  interest,  dividends  and  annual  produce  unto  the  said 
{trustee),  his  executors,  administrators  and  assigns,  in  manner 
aforesaid.  [Insebt  here  covenants  from  grantor  to  appear  at 
assurance  office;  not  to  go  beyond  the  seas,  tfc,  nor  do  any  act 
whereby  additional  premium  may  become  payable ;  and  to  repay  any 
additional  premium  advanced  by  grasitee^  ut  antcj  No.  I.,  clauses 
5,  f,  7,  p.  450;  then  add:] 

11.  And  all  such  sums  of  money  as  shall  be  so  expended  shall  Dedintionthjit 
be  charged  upon  the  said  interest,  dividends  and  annual  produce,  tzpoi^^ail 
which  shall  be  applied  accordingly,  in  pursuance  of  the  trusts  ^  charged  upon 
hereby  declared ;  and  also  under  and  by  virtue  of  the  said  pittniMs. 
warrant  of  attorney,  bearing  even  date  herewith,  and  the  judgment 

to  be  entered  up  under  the  authority  of  the  same. 


aitsuranoe. 


12.  And  mobeoyer,  that  the  said  (grantor),  and  all  persons  For  farther 
rightfully  claiming  under  him,  will,  at  all  times  hereafter,  at  the 
request  and  costs  of  the  said  {grantee),  his  executors,  adminis- 
trators or  assigns,  execute  all  such  further  assurances  for  the  more 
perfectly  or  satisfactorily  assuring  and  confirming  the  said  annuity 
of  IQOL  hereby  granted,  with  such  powers  and  authorities  as 
aforesaid,  unto  the  said  {grantee),  his  executors,  administrators  and 
assigns;  or  for  assigning  the  said  interest,  dividends,  and  annual 
produce  hereby  assigned  unto  the  said  {trustee),  his  executors, 
administrators  and  assigns,  according  to  the  true  intent  and  meaning 
of  these  presents,  as  the  said  (grantee  j,  his  executors,  administrators 
and  assigns,  shall  require  and  as  shall  be  tendered  to  be  done  and 

VOL.  II.  2    H 
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No.  III.      executed.     [  Adp  here  clauseM  that  no  execution  shall  isgue  m 

Grtau      judgment  until  some  half-yearly  payment  shall  be  in  arrear;  that  k 

pa§M^  *Aafl  not  be  necessary  to  revive  judgment,  tfc  ;  that  after  yrantori 

^'^Gnmio^  &c«<Mf  and  payment  of  annuity  and  costs,  grantee  will  acknowkdy 

satisfaction  of  judgment;  proviso  for  repurchasing,  ut  ante,  No.L, 

clauses  8,  9,  10,  p.  451.] 

In  witness,  Ac. 
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No.    IV. 


GRANT  OF  AN  ANNUITY  FOR  THE  LIFE  OF  THE  GRANTEE, 
CHARGED  UPON  REAL  ESTATE,  OF  WHICH  THE  GRANTOR  IS 
SEISED  IN  FEE,  AND  WHICH  ANNUITY  IS  FURTHER  SECURED 
BY  A  CONVEYANCE  TO  TRUSTEES,  UPON  TRUSTS  FOR  SALE 
VARIATION,  WHERE  THE  ANNUITY  IS  MADE  PAYABLE 
DURING  THE  LIFE  OF  THREE  NOMINEES. 


1.  Parties. 

3.  Recital  of  agreement  to  purchase 
annuity. 

3.  Testatum,  by  which  grantor  con- 

veys to  trustees. 

4.  Habendum  to  trustees  in  fee. 

5.  To  the  use  that  grantee  shall  re- 

ceire  annuity. 

6.  Subject  to  the  said  annuity,  and 

to  the  powers  and  remedies  for 
securing  the  same. 

7.  Trust  to  permit  grantor  to  receive 

the  rents  and  profits  until 
default  shall  be  made  in  pay- 
ment of  annuity. 

8.  Power  of  sale. 

9«  Declaration  that  trustees'  receipts 
shall  be  sufficient  discharges,  &c. 

10.  Declaration  that  all  conveyances 
shall  be  equally  valid,  notwith- 
standing grantor  shall  not  con- 
cur therein. 

U.  Declaration  as  to  the  application 
of  purchase-moneys. 

1*2.  Trust  to  retain  expenses  incurred 
by  sale,  &c 


13.  To  invest   residue  of    purchase- 

moneys,    with    power    to    vary 
securities. 

14.  Trust  to  apply  dividends,  &c.,  in 

discbarge  of  annuity,  and  as  to 
surplus. 

15.  Upon  trust  for  grantor  absolutely' 

16.  Indemnity  to  trustees. 

17*  Covenant  from  grantor  that  he 
has  good  right  to  convey. 

18.  For  peaceable  enjoyment  and 
freeaom  from  incumbrances. 

19«  For  further  assurance. 

20.  Trustees,  upon  repurchase,  to  re- 
convey  all  such  parts  of  the 
premises  as  shall  not  have  been 
sold  ;  and  to  assign  any  surplus 
moneys  arising  from '  any  such 
sale  which  shall  have  been  in- 
vested. 


Substituted  Clauses, 

A.  Recital   of   contract   to    purchase 

annuity  for  three  lives. 

B.  Substituted  clause  in  declaring  use 

of  annuity    when    granted    for 
three  lives. 


1.  THIS  INDENTURE,  made  the      day  of         A.D.  185  ,  Parties. 
Between    (ffranfor)^  of,   &c.,    of   the   first    part,   {grnntee\   of, 

2  H  2 
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9a.  IV. 


cf  tHHAWKHmt§ 

forAeUft 


Recital  of 


to 


parduMe 


iCRKmn,  uj 
wmdi  grantor 
coaiejt  to 


&C.9  irf  the  aeoond  put,  and  {trmaiea\  o^  Ac,  of  the  tlmd 
part. 

2.  Wheb£A8  the  said  (granior)  bang  sdaed  in  fee  of  the  here- 
ditaments and  premises  hereinafter  described,  hath  agreed  to  grant 
an  annnitj  of  l50iL,  payable  daring  the  life  of  the  said  {ffrmitee\ 
to  be  issuing  out  of  and  chargeable  upon  the  same  hereditaments 
and  premises,  to  be  secured  as  hereinafter  mentioned,  at  the  price 
or  som  of  2,0002L  (a) 

3.  Now  THIS  Ikdeftubs  WITNESSETH,  that  in  parsnanoe  of 
the  said  recited  agreement,  and  in  consideration  of  the  sum  of 
2,000/L  sterling  paid  bj  the  said  {grantee)  to  the  said  {granior)  on 
the  execution  hereof,  the  receipt  of  which  the  said  (grantor)  hereby 
acknowledges,  and  therefirom  doth  release,  exonerate  and  for  ever 
dischaige  the  said  (grantee\  his  heirs,  executors,  administiaton 
and  asngns ;  He  the  sud  (grantor)  Doth  by  these  presents  gnnt, 
release  and  confirm  unto  the  said  (trustees),  and  their  heirs.  All 
[Describe  parcels,  and  insert  general  words'] ;  and  all  the  estate, 
right,  title  and  interest,  both  legal  and  equitable,  of  him  the  said 
(grantor)  therein;  and  also  all  deeds,  eyidences  and  writings 
relating  to  the  title  of  the  same  hereditaments  and  preiiuses,  in 
the  custody  or  power  of  the  said  (grantor),  or  which  he  can  procore 
without  suit. 


Habeodam  to 
trnrtti  in  fee. 


4.  To  have  and  to  hold  the  said  (short  general  deseriptum), 
and  all  and  singular  other  the  hereditaments  and  premises  hereby 


BedtAlof 
oontnMst  to 
puduM  an 
anooitj  for 
three  Utcs. 


(a)  If  the  annuity  is  to  be  fl^anted  daring  the  life  of  three  nomiDecs,  sobetitate 
for  the  above  dauae — 

A*  **  And  whereas  the  said  (grantor)  hath  contracted  to  sell  to 
the  sidd  (grantee)  an  annuity  of  1502.,  to  be  issuing  out  of  and 
charged  upon  the  hereditaments  and  premises  hereinafter  described, 
and  payable  unto  the  said  (grantee),  his  executors,  administrators 
and  assigns,  during  the  lives  of  (three  nominees),  of,  &c,  and  the 
lives  of  the  survivors  and  survivor  of  them,  for  the  sum  of  2001" 

If  the  annuity  is  also  to  be  secured  by  the  bond  and  warrant  of  attorney  of 
the  |prantor»  add  here  also,  clause  3,  as  in  Precedent,  No.  I.,  p.  448.] 
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granted  and  released,  with  their  appurtenances,  unto  the  said      No.  iv. 
{trustees),  and  their  heirs.  cratu 

qf  anAnnuUy 
/or  the  Life 

5.  To  THE  USE  AND  INTENT  that  the  Said  (£frantee)  {b)  [and  his    </  Grantor. 
assigns,  shall  and  may  yearly  and  every  year  during  the  term  of  To  the  me 
kis  natural  life]  receive  and  take  one  annuity  or  clear  yearly  rent-  shall  ^i^ 
chaise  of  150L,  to  be  issuing  and  payable  out  of,  and  charged  and  ^^^^' 
chargeable  upon,  the  said    hereditaments  and  premises  hereby 
granted  and  released,  free  from  all  deductions  (except  the  present 

or  any  future  tax  on  property  or  income),  to  be  paid  to  the  said 
(grantee)^  by  four  equal  quarterly  payments,  on  the  2fith  day  of 
March,  the  24th  day  of  June,  the  29th  day  of  September,  and 
the  25th  day  of  December,  the  first  payment  to  be  made  on 
the  day  of  next,  together  with  a  proportionate  part 

of  the  same  annuity,  for  the  time  which  shall  elapse  between  the 
hst  of  the  said  days  of  payment  [and  the  day  of  the  death  of  the 
8aid  {ffranUe.^  (c)  [Insert  power  of  distress  and  entry y  but  substi^ 
tsting  quarterly  for  half  yearly  payments,  ut  ante,  No.  IL,  clauses 
5,  6,  pp.  455,  456.] 

6.  And,  subject  to  the  said  annuity  or  yearly  rent-charge,  and  Subject  to  the 
the  powers  and  remedies  hereby  given  or  limited  for  securing  ud  to  the  ' 
and  enforcing  the  payment  of  the  same,  to  the  use  of  the  said  ^m^^J^^,^ 
(trustees),  th^r  heirs  and  assigns  for  ever,  upon  the  trusts,  and  f^™8  ^« 
for  the  ends,  intents,  and  purposes  hereinafter  limited,  expressed^ 
and  declared  (that  is  to  say). 


[b)  If  the  annuity  is  granted  during  the  lives  of  three  nominees,  substitute 
for  words  within  brackets  above— 

B.  ^*  his  executors^  administrators  and  assigns,  shall  from  hence-  Substituted 
brth  during  the  lives  of  the  said  {three  nominees),  and  the  lives  and  declaring  use 
hfe  of  die  survivors  and  survivor  of  them,  up  to  the  day  of  the  jfj,^"**^!^ 
decease  of  such  survivor.**  for  ibree  lives 

* 

(c)  If  tbe  annuity  is  made  payable  during  the  life  of  three  nominees,  substitute 
for  words  within  brackets  above — 

''preceding  the  day  of  the  death  of  the  survivor  of  them  the 
^{nominees),  and  the  day  of  such  survivor's  death." 


1 
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Oram 
of  an  Annuity 
for  the  Lift 
of  Grantor. 

Trust  to 
permit  gnntor 
to  receive  the 
reote  and 
profits  ootil 
default  shall 
be  made  in 
payment  of 
annoitj. 

Power  of  sale. 


7.  Upon  trust  to  permit  and  suffer  the  said  (ffrantm),\k 
heirs  and  assigns,  to  receive  and  take  the  rents,  issues  and  profiti 
of  the  said  hereditaments  and  premises,  for  lus  and  their  own  me 
and  benefit,  until  default  shall  happen  to  be  made  in  payment  of 
the  said  annuity  or  yearly  rent-charge,  or  some  part  of  the  aunei 
on  some  of  the  days  or  times  hereinbefore  appointed  for  payment 
thereof. 

8.  And  upon  fubtheb  trust,  in  case  the  said  annuity  or 
annual  rent-charge  of  150/.,  or  any  part  or  parts  thereof,  shall,  il 
any  time  or  times,  be  in  arrear  and  unpaid  for  the  space  of  axl|; 
days  next  after  any  of  the  days  hereinbefore  appointed  for  paf" 
ment  thereof,  as  aforesaid,  then  and  in  such  case,  and  whenerell 
the  same  shall  happen,  it  shall  be  lawful  for  the  said  {trustees),^ 
the  survivors  or  survivor  of  them,  his  heirs^  executors  or  adnum^ 
trators,  to  make  sale  and  absolutely  dispose  of  the  said  herediti^ 
ments  and  premises,  by  public  auction  or  private  contract,  & 
charged  from  the  said  annuity  or  rent-charge,  and  under  and  suljed 
to  such  conditions  and  stipulations  relative  to  the  title  or  otherwiii 
as  they  or  he  shall  think  proper,  with  power  to  buy  in  and  reael 
the  same  hereditaments  and  premises  at  any  future  auction  <i 
auctions,  without  being  responsible  for  any  loss  that  may  be  thereiif 
incurred ;  and  also  (if  deemed  expedient),  to  alter^  vaiy,  or  rexid 
the  conditions  or  stipulations  of  any  contract  which  may  b< 
entered  into  respecting  the  sale  of  the  said  hereditaments  ad 
premises,  or  any  part  thereof,  without  being  answerable  for  aflj 
loss  that  may  be  sustained  in  consequence ;  and  also  with  fol 
power  to  convey  and  assure  the  said  hereditaments  and  premiaeB 
when  sold,  to  the  purchaser  or  purchasers  thereof. 

Declaration  9.    AnD      IT     18     HEREBY     DECLABED     that     the     receipt    O 

that  trustee's  .... 

receipts  siuii  receipts  in  writing  of  the  said  {trustees)^  or  the  survivor  of  then 
elwhargw,  &c.  ^^^  executors  or  administrators,  shall  be  a  sufficient  disdiarge  ii 
the  purchaser  or  purchasers  of  the  said  hereditaments  and  premias 
so  to  be  sold  as  aforesaid,  his,  her,  or  their  respective  hdn 
executorS;  administrators  or  assigns,  for  so  much  of  the  porchai 
moneys  as  therein  shall  be  expressed  to  have  been  received,  aiii 
effectually  exonerate  such  purchaser  or  purchasers,  his,  her,  0( 
tlieir  respective  heirs,  executors,  administrators  or  assigns,  frol 
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aU  reBponsibility  with  roBpect  to  the  application  thereof,  or  from      No.  iv. 
inqoiriiig  into  the  necessity  or  expediency  of  any  such  sale  or       gtoiu 
sales,  or  whether  any  such  default  in  payment  as  aforesaid  shall  %^tteiAfe 
have  been  made.  of  Grantor, 

10.  And  it  is  hebebt  fubtheb  deglabed,  that  every  Deoiwatioa 
contract,  sale,  disposition,  act,  deed,  conveyance  and  assurance  ^^^^^^^ 
made,  done,  entered  into,  executed  and  perfected  by  the  ^^"^*^^_^j 
(tnutees\  or    the    survivor  of   them,    his    heirs,  executors,  or  notwithstanding 
administrators,  of  or  concerning    the    said    hereditaments  and^ooncor 
premises,  or  any  part  thereof,  shall  be  as  valid  and  effectual  in  ^^"^^ 

the  law  to  all  intents  and  purposes  whatsoever,  although  the  stud 
{yraxtor\  his  heirs  or  assigns,  shall  not  concur  therein,  or  execute 
the  same,  or  assent  thereto,  or  shall  expressly  object  to  the  same, 
as  the  same  would  have  been  if  he  had  actually  concurred  therein, 
ezecated  the  same,  or  assented  thereto. 

11.  And  it  is  hebebt  hobeoyeb  declabed,  that  in  case  Deckntion 
the  said  hereditaments  and  premises,  or  any  part  of  the  same  shall  ^pUoation  of 
be  sold  under  the  powers  of  sale  hereinbefore  contained,  the  said  P«>n^>se- 
{tnutees\y  and  the  survivor  of  them,  his  executors  or  adminis* 

trators,  shall  stand  possessed  of  the  purchase  moneys  arising 
therefrom, 

12.  Upon  tbust,  in  the  first  place,  to  discharge  all  such  Tmst  to  retain 
expenses  as  he  or  they  shall  have  sustained  or  incurred  in  or^^^i,^ 
about  such  sale  or  sales,  or  in  perfecting  the  title  of  the  said  ^^>  ^ 
hereditaments  and  premises,  or  any  part  thereof,  or  in  enforcing 

the  completion  of  any  contract  respecting  the  same,  or  otherwise 
b  relation  thereto. 

13.  And  upon  fubtheb  tbust,  to  lay  out  and  invest  the  To  invest 
residne  of  the  purchase  moneys  arising  from  the  sale  of  the  sud  j^haae- 
hereditaments  and  premises,  or  any  rents  and  profits  of  the  same  ^^^y^  ^^ 

ir  '  J  r  power  to  vaiy 

that  may  have  been  received,  in  some  of  the  public  stocks  or  funds,  isecarities. 
or  apon  real  or  Government  securities,  at  interest^  in  the  names 
or  name  of  the  said  {trustees)^  or  the  survivor  of  them,  his 
executors  or  administrators,  which  said  stocks,  funds  and  securities 
it  shall  be  lawful  for  them  or  him  to  alter,  vary,  and  transpose 
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COKCJ8E  PRECEDE^T8  IN 


No.  IV. 

Grant 

(ff  an  AfmuUjf 

/ortheL^e 

of  GranU/r, 

Trust  to  apfly 
dividenda,  &c. 
io  discharge  of 
annuity,  &c^ 
and  as  to 
surplus, 


Upon  trust 
ibr  grantor 
absolutely. 


Indemnity  to 
trustees. 


from  time  to  time,  as  may  be  deemed  expedient ;  and  do  and  shall 
stand  possessed  of  the  aidd  moneys  so  to  be  invested, 

14.  Upon  trust,  by  and  out  of  the  yearly  dividends,  interest 
and  annual  produce  thereof,  and  if  such  yearly  dividends,  interest 
and  annual  produce  shall  be  insufficient,  then  in  addition  thereto 
by  calling  in  from  time  to  time  and  disposing  of  a  sufficient  portkm 
of  the  principal  moneys  so  to  be  invested,  to  pay  unto  the  add 
{ffraniee)  and  his  assigns,  the  said  annuity  or  yearly  rent-ebaige 
when  and  as  the  same  shall  become  due  and  payable,  or  ao  much 
thereof  as  shall  be  then  in  arrear  and  undischarged,  and  alao  to 
retain  all  such  costs  and  other  expenses  as  shall  have  been  incurred 
by  the  said  (trustees),  or  the  survivor  of  them,  bis  heirs,  exeeuton 
or  administrators,  in  or  about  the  execution  of  the  aforesaid  trusts 
or  in  relation  thereto;  and  subject  to  the  trusts  hereinbefore 
declared, 

15.  Upon  tbust  for  the  said  {grantar)^  his  executors,  adminis- 
trators and  assignsi* 

16.  Provided  always,  and  it  is  hereby  declared  that  the 
said  {trust^8\  or  the  survivor  of  them,  his  heirs,  executors  or 
administrators,  shall  not  be  responsible  for  more  moneys  than 
shall  actually  come  to  their  hands  by  virtue  of  these  presents, 
nor  for  any  lose  that  shall  happen  in  or  about  the  execution 
of  the  trusts  herein  contained,  unless  the  same  shall  happen 
through  his  or  their  own  wilful  default.  [Insert  covenant  ftxm 
grantor  with  groMtee  to  pay  annuity^  ut  ante.  No.  IL,  clause  12, 
p.  459.] 


Covenant  from  17,  And  the  Said  (grantor)  doth  hereby  for  himself,  his  heirs, 
has  good  right  cxecutors  and  administrators,  covenant  with  the  said  (trustees), 
contey.  their  heirs  and  assigns,  that  he  the  said  (grantor),  now  hath  in 
himself  good  right,  full  power,  and  lawful  and  absolute  authori^ 
to  grant  and  release  the  said  hereditaments  and  premises  hereby 
granted  and  released,  with  their  appurtenances,  to  the  uses,  upon 
the  trusts,  and  for  the  ends,  intents  and  purposes  hereinbefore 
limited,  according  to  the  true  intent  and  meaning  of  these 
presents. 
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18.  Akp  ALBO  that  the  same  hereditaments  and  premises  shall      N^o.  IV. 
or  may  from  tiihe  to  time  remain  and  be  to,  itpon,  and  for  the  same       Grmi 
nses^tmsts,  ends,  intents  and  purposes,  as  are  hereinbefore  limited,  ^^^^^X^ 
expressed  and  contained,  and  be  peaceably  and  quietly  held  and    ofOrwoor. 
enjoyed  accordingly,  without  any  lawful  let,  suit,  eviction,  inter- F«rpeaoeiri>le 
mption  or  disturbance,  of  kx  by  the  said  (grantor),  or  any  other  fi^^^fitmi 
person  or  persons  whomsoever,  and  that  free  from  all  estates,  ^c**™**™**^ 
rights,  titles,  liens,  charges  and  incumbrances  whatsoever. 


19.  And  mobeoveb  that  the  said  {grafuUyr\  and  all  persons  For  fiirther 
whomsoever  rightfully  claiming  any  estate  of  interest,  legal  or 
equitable,  in  or  to  the  said  hereditaments  and  premises,  hereby 
granted  and  released,  or  any  part  thereof,  shall  and  will  from  time 

to  time,  and  at  all  times,  so  long  as  the  said  annuity  or  annual 
rent-charge  shall  remain  chargeable  on  the  same  hereditaments 
and  premises,  at  the  request  of  the  said  {trustees),  their  heirs  or 
assigns,  but  at  the  cost  of  the  said  (grantor),  his  heirs  or  assigns, 
make,  do,  acknowledge,  enter  into,  execute  and  perfect,  or  cause 
or  procure  to  be  made,  done,  acknowledged,  entered  into,  executed 
and  perfected,  all  such  further  and  other  lawful  and  reasonable 
acts,  deeds,  conveyances  and  assurances  in  the  law  whatsoever,  for 
the  more  perfectly  or  satisfactorily  conveying,  assuring  and  con- 
firming the  siud  hereditaments  and  premises  hereby  granted  and 
released,  with  their  appurtenances,  to  the  uses,  upon  the  trusts, 
and  for  the  ends,  intents  and  purposes  hereinbefore  limited, 
expressed  and  declared  of  and  concerning  the  same,  according  to 
the  true  intent  and  meaning  of  these  presents,  as  the  said  (trustees), 
their  heirs,  executors,  administrators  or  assigns,  or  his  or  their 
counsel  in  the  law,  shall  require.  [Add  power  to  repurchase, 
ut  ante.  No.  L,  clause  10,  p.  452 ;  and  if  a  bond  and  warrant 
of  attorney  are  also  given  ike  power  to  repurchase  must  be  preceded 
by  the  defeasance  on  the  jtidgment,  tfc,  ut  ib.y  clause  8,  p.  451,  but 
CI  either  case  the  following  clause  shall  be  superadded  to  the  power  to 
repurchase.'] 

20.  And  the  said  (trustees),  their  heirs  or  assigns,  shall  and  Trustees,  upon 
will,  at  the  request  and  costs  of  the  said  (grantor),  his  lieirs  J^JJJ^^Ji*® 
«  assigns,  reconvey  the  said  hereditaments  and  premises,  or  ^^  P*^  ^ 

T      1  /•  1    1  -i  "*•  premises  as 

so  much  thereof  as  shall  not  have  been  sold  under  the  trusts  shall  not  hmh 
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No.  vr»      and  powers  hereinbefore  dedbred  and  contained,  nnto  and  to  the 

Gnmt       nse  of  the  said  (araH/er\  his  hdrs  or  assigna,  or  otherwise,  as  he 

fir  ik!TS%    ^^  ^^7  ^'^  direct  or  appoint.    And  fubtheb,  that  in  case  the 

qfGrmior.    gujj  hereditaments  and  premises,  or  any  part  thereof,  shall  have 

beeo  sold;  «id  been  SO  sold  and  disposed  of,  and  the  proceeds  of  each  sale  sbaO 

nrpiofmmTB  havc  been  invested  npon  the  securities  hereinbefore  mentioned, 

^^^^^^    ftt  interest,  or  npon  any  other  securities  whatsoeyer,  the  said 

which  afaaii      (irusteei)  for  sale,  or  the  sorvivor  of  them,  his  executors  or  ad- 

invwtod.  ministrators,  shall  and  will  transfer  or  otherwise  effectually  assign 

and  assure  all  such  securities  as  may  then  remain  unappropriated 

to  the  purposes  aforesaid,  unto  the  eadd  (grantor),  his  executoi^ 

administrators  or  assigns. 

In  witness,  Ac. 
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No.V- 


CONDITIONAL  SURRENDER  OF  COPYHOLD  PREMISES,  UPON 
TRUST,  BY  SALE  OR  MORTGAGE  TO  SECURE  THE  DUE 
PAYMENT  OF  AN  ANNUITY,  PAYABLE  DURING  THE  LIFE 
OF  THE  GRANTOR.  VARIATION,  WHERE  THERE  IS  A  TRUST 
FOR  THE  INVESTMENT  OF  MONEYS  ARISING  FROM  SUCH 
SALE  OR  MORTGAGE. 


1.  Parties. 

2.  Recital  that  fi^rantor  has  beeo  ad- 

mitted tenant  of  copyhold  pre- 


3.  Of  af^reement   for   purchase    of 

annuity. 

4.  Testatum,  by  which  ffTantor  cove- 

nants to  surrender  copyhold 
premises. 

5.  Proviso  that  all  sales  or  mortgages 

shall .  be  equaUy  effectual,  d- 
though  the  grantor  shall  not 
concur  therein. 


6.  Covenant  fh>m  grantor  that  he  has 
good  right  to  surrender. 

7*  For  peaceable  eijovment  and  free- 
dom from  incumbiftncee. 

8.  For  further  assurance. 


Substituted  Clause. 

A«  Trust  for  investing  surolus  monejrs 
which  may  be  raised  by  sale  or 
mortgage. 


1.  THIS  INDENTURE,  made  the       day  of       A.D.  18    ,  pi^m-. 
Between  {grantor^  of,  &c.,  of  the  one  part,  and  (ffraniee)^  of,  &o., 

of  the  other  part. 

2.  Whebeas  at  a  Court  Baron,  holden  in  and  for  the  manor  of  Recital  thst 
A.,  in  the  county  of  B.,  on  the        day  of  ,  the  said  (^antar)  S^^^JSed 
was  admitted  tenant  of  the  copyhold  messuages  or  tenements,  ^^°*°^  ^^ 
lands  and  premises  specified  and  set  forth  in  the  schedule  here-*  pramiaes. 
unto  annexed ;  to  hold  the  same  unto  him  the  said  (grantor)  and 

bis  asrigns  during  the  term  of  his  life,  at  the  will  of  the  lord. 
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Of  agreement 
for  purchase  of 
anmiitj. 


No.  V.      according  to  the  custom  of  the  said  manor,  subject  to  the  rent% 
Condiiioma    heriots,  duties,  suits   and  services,  therefore    due   and  of   right 
Cop!,hcld     accustomed. 

PrtmiMe$, 

3.  And  whereas  the  said  {grantee)  bath  agreed  with  the  said 
{grantor)  for  the  purchase  of  an  annuity  of  752.,  to  be  paid  to  the 
said  {grantee)^  his  executors,  administrators  and  assigns,  for  the 
term  of  ninety-nine  years,  if  the  said  {grantor)  shall  so  long  live,  at 
the  price  of  850/.,  such  annuity  to  be  secured  by  a  surrender  of 
the  said  copyhold  premises,  and  by  the  bond  of  the  siud  {graaUor) 
in  the  penal  sum  of  1,600/.,  bearing  even  date  herewith,  and  by  a 
warrant  of  attorney  of  the  same  date,  executed  by  the  said 
{grantor\  authorizing  certain  attorneys  therein  named  to  enter  up 
judgment  against  him  in  Her  Majesty's  Court  of  Common  Pleas 
at  Westminster,  at  the  suit  of  the  said  {grantee),  in  an  action  of 
debt  upon  the  said  bond^  for  the  sum  of  l,600iL  and  costs  of 
suit. 


TeBtatnin.  bj 
which  grantor 
oovenanta  to 
suirender 
oopyhoM 
premiaes. 


4.  Now  THIS  Indentube  WITNESSETH,  that  in  pursuance  of 
the  said  recited  agreement,  and  in  consideration  of  the  sum  of 
8502L  sterling,  paid  by  the  said  {grantee)  to  the  said  {grantor)  on 
the  execution  hereof,  the  receipt  of  which  the  said  {grantor) 
hereby  acknowledges,  and  therefrom  doth  by  these  presents 
release,  exonerate,  and  for  ever  discharge  the  said  {grantee),  his 
heirs,  executors,  administrators  and  assigns,  he,  the  said  {grantor), 
doth  hereby  for  himself,  his  heirs,  executors  and  administrators, 
covenant  with  the  said  {grantee)^  his  executors,  administrators  and 
assigns,  that  he,  the  said  {grantor)^  will,  at  the  request  of  the  said 
{grantee),  his  executors,  administrators  or  assigns,  but  at  the  costs 
of  the  said  {grantor),  effectually  surrender  into  the  hands  of  the 
lord  or  lady  of  the  said  manor  for  the  time  being  according  to  the 
custom  of  the  said  manor,  all  the  copyhold  messuages  or  tene- 
ments, lands  and  premises  specified  and  set  forth  in  the  schedule 
hereunto  annexed,  with  their  appurtenances,  to  the  use  of  the 
said  {grantee),  his  executors,  administrators  and  assigns^  for  the 
term  of  ninety-nine  years,  if  the  said  {grantor)  shall  so  long  live^ 
to  be  holden  at  the  will  of  the  lord  according  to  the  custom  of  the 
said  manor,  upon  condition  that  if  the  said  {grantor),  or  his 
assigns,  shall  well  and  truly  pay  or  cause  to  be  paid  unto  the  said 
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(ffraniee)j  his  executors^  administvators  or  aestgns,  the  said  annuity       No.  v. 
of  75L  at  the  time  and  in  manner  specified  and  set  forth  in  the    CondUUmal 
condition  of  the  said  hereinbefore  recited  bond,  then  the  said  sur-  ^^'c^hM^ 
render  shall  be  void.    But  in  case  default  shall  be*  made  in  pay-     Premises. 
ment  of  the  said  annuity  according  to  the  condition  of  such  bond, 
then  the  said  (ffrantee),  his  executors,  administrators  or  assigns, 
shall  stand  and  be  possessed  of  the  said  copyhold  messuages  or 
tenements,  hereditaments  and  premises,  upon  trust,  by  and  out 
of  the  rents  and  profits  of  the  same  premises,  or  any  part  or  parts 
theredf,  or  by  sale  or  mortgage  thereof,  or  of  any  part  or  parts 
thereof  and  by  all,  any  or  either  of  the  ways  and  means  aforesaid, 
Taiae  and  levy  sudi  sum  and  sums  of  money  as  shall  be  sufficient 
to  pay  the  said  annuity,  or  so  much  of  the  same  as  shall  from  time 
to  time  be  in  arrear  at  the  time  specified  for  payment  in  the 
condition  of  the  said  bond,  and  also  all  such  costs  and  expenses  as 
the  said  (ffrantee\  his  executors,  administrators  or  assigns,  shall  pay 
or  incor  by  reason  of  the  nonpayment  of  the  said  annuity  or  any 
part  thereof,  or  in  relation  thereto ;  and  to  pay  and  apply  the 
moneys  so  raised  and  levied  accordingly,  (a) 


(a)  It  IB  sometimes  considered  advisable  to  insert  a  trust  for  investing  the 
suiplns,  for  which  the  following  clause  will  be  well  adapted : — 

A.  **  Ani>  upon  further  trust,  to  lay  out  and  invest  the  Troat  for 
residae  of  the  moneys  to  arise  from  such  sale  or  sales,  mortgage  or  JlJ^IStts  money* 
mortgages,  and  such  of  the  rents  and  profits  of  the  said  copyhold  ^^|^  ™*y  ^ 
premises  as  shall  have  been  received  in  respect  thereof  in  the  mean-  or  mortgage. 
time^  in  some  of  the  public  stocks  or  funds,  or  upon  Government 
secarities^  or  by  way  of  mortgage  of  freehold,  leasehold  or  copy- 
hold estates,  to  be  situate  in  England  or  Wales,  but  not  in  Ireland, 
in  the  name  of  the  said  (ffrantee),  his  executors,  administrators  or 
assigns,  and  which  said  stocks,  funds  and  securities  it  shall  be 
lawful  for  the  said  {trtutee\  his  executors,  administrators  or  assigns, 
to  alter,  vary  and  transpose  as  they  or  he  shall  think  fit,  and  do 
and  shall  stand  and  be  possessed  thereof,  upon  trust,  by  and  out 
of  the  interest,  dividends,  and  annual  produce,  if  sufficient,  and,  if 
inmfiieient,  then  by  selling  out  or  calling  in  a  sufficient  portion  of 
the  principal  moneys  so  to  be  invested,  to  retain  and  pay  to  himself 
and  themselves  the  said  annuity,  when  and   as  the  same  shall 
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No.  V. 


CondUional 

Surrender  of 

Copyhold 

Premiiet. 


ProviAO  that 
all  sales  or 
mortgages  shall 
be  equally 
effect  oal 
althoa^  the 
grantor  shall 
not  concur 
therein. 


5,  Provided  adwats,  and  it  is  hereby  declared,  that  aB 
contracts,  sales,  mortgages,  surrenders,  acts,  deeds,  conreyaDoes 
and  assurances,  which  shall  be  entered  into,  made,  done,  or  exe- 
cuted by  the  said  {grantee\  his  executors,  administrators  or  asagnsi 
of  or  relating  to  the  said  copyhold  messuages  or  tenements,  here- 
ditaments and  premises^  or  any  part  thereof,  shall  be  valid  and 
effectual  in  the  law  to  all  intents  and  purposes,  although  the  said 
(yrantar)  or  his  assigns  shall  not  execute  the  same  or  concur  thereiii» 
or  shall  expressly  object  to  the  same,  as  if  the  said  {granior)  had 
duly  executed  the  same,  and  concurred  therein,  and  assented  thereto. 
[Insert  clauMe  of  indemnity  to  purchasers  andtnortgagees,  and  also 
to  grantee  ;  AND  covenants  from  grantor  for  payment  of  annuity^  itf 
ante.  No.  IL,  clause  12,  p.  459.] 


Corenantfrom  6.  And  ALSO,  that  he  the  Said  {grantor)  now  hath  in  himself 
has  good  right  good  right  to  Surrender  or  otherwise  assure  the  said  copybdd 
to^sorrender,  mcssuages  or  tenements,  lands  and  premises,  to  the  use  of  the  said 
(grantee),  his  executors,  administrators  and  assigns,  for  the  tenn 
of  ninety-nine  years,  determinable  as  aforesaid,  upon  the  trusts, 
and  for  the  ends,  intents  and  purposes  hereinbefore  declared  and 
expressed,  according  to  the  true  intent  and  meaning  of  these 
presents. 


For  peaceable 
enjojment  and 
ftvedom  from 
incumbrances. 


7.  And  further,  that  the  same  copyhold  premises  shall  or 
may,  from  time  to  time,  be  peaceably  and  quietly  held  and  enjoyed 
accordingly,  without  let,  hindrance,  interposition,  molestation,  or 
denial  of  or  by  the  said  (grantor),  or  any  other  person  or  persons 
whomsoever ;  and  that  free  from  all  incumbrances  whatsoeTcr, 
made  or  created  by  the  said  (grantor),  or  any  other  person  or 
persons,  by,  through,  or  with  his  acts,  means,  default,  privity  or 
procurement. 


become  payable,  together  with  all  such  costs  and  expenses  as  he 
or  they  shall  or  may  pay  or  incur  in  the  execution  of  the  trusts 
hereby  created ;  and  subject  thereto  upon  trust  for  the  sole  ose 
and  benefit  of  the  said  (grantor),  his  executors,  administrators  and 
assigns. 
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8.  And  mobeoyer,  that  the  said  {grantor^  and  all  persons      No.  v. 
rightfully  claiming  under  him^  will  from  time  to  time,  and  at    CondUhmd 
all   times  hereafter,  at  the  request  of   the  said  {grantee)^  his  ^^'^^^^'^ 
executors,   administrators  or  assigns,  but  at  the  costs  of   the     Premite$. 
said  (grantor),  his  executors,  administrators  or  assigns,  enter  into  For  furthw 
and  execute  all  such  further  surrenders,  and  all  other  acts  and  "^°"^^* 
assurances  in  the  law  whatsoever,  for  the    more   perfectly  or 
satisfactorily   surrendering    and    assuring     the     said     copyhold 
messuages  or  tenements,  lands  and  premises,  with  their  appurte- 
nances^  to  the  use  of  the  said  (grantee),  his  executors,  adminis- 
tntoiB  and  aseigns,  for  the  term  of  ninety-nme  years  determinable 
as  aforesaid,  on  the  conditions,  upon  the  trusts,  and  for  the  ends, 
intents  and  purposes  hereinbefore  mentioned,  declared  and  ex- 
pressed of  and  concerning  the  same,  according  to  the  true  intent 
and  meaning  of  these  presents,  as  the  said  (grantee)^  his  executors, 
administrators  or  assigns,  or  his  or  their  counsel  in  the  law,  shall 
require.     [Add  clatues  thai  no  execution  ihaU  issue  onjudgmeni  until . 
some  half'yearhf  payment  shaU  be  in  arrear;  that  it  shali  not  be 
necessary  to  revive  judgment,  Sfc» ;  and  that  after  grantor's  decease 
and  payment  of  anntdty,  ^c.  grantee  will  acknowledge  satisfaction  of 
judgment;  AND  proviso  empowering  grantor  to  repurchase,  ut  ante. 
No.  L,  clauses  8,  9,  10,  pp.  451,  452.] 

In  witness,  &c. 
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CONCISE    PKi.ff  "ENTO  IN 


i 


No.  VL 


REGRANT  OF  AN  ANNUITY  FROM  THE  GRANTEE  TO  THE 
GRANTOR,  AND  SURRENDER  OF  A  TERM  OF  NINETY-NINB 
YEARS,  DETERMINABLE  ON  THE  GRANTOR'S  LIFE, 


1.  Parties. 

2.  Recital  of  deed  creating*  annuity. 

3.  Of  af^reement  for  redemption  of 

annuity. 

4.  That  all  arrears  of  annuity  have 

biien  discharged. 


5.  Testatum. 

6.  Surrender  of  term. 

7.  Covenant  from  grantor  nnd  trustee 

that  they  have   done  no  act  to 
encamb^. 


Parties. 


Recital  of 
deed  creating 
Monuity 


1.  THIS  INDENTURE,  made  the  day  of  A.D.  185  , 
Between  {grantee),  of,  &c.,  of  the  first  part,  and  (trustee),  of,  &c 
of  the  second  part,  and  {grantor\  of,  &c.,  of  the  third  part. 

2.  Whereas  by  indenture  dated  the  day  of  18    , 
made  between  the  said  (ffrantar),  of  the  first  part,  the  said  (grantee) 
of  the  second  part,  and  the  said  (trustee)  of  the  third  part,  n  is 
witnessed  that,  in  consideration  of  the  sum  of  2,400iL  sterling, 
paid  by  the  said  (grantee)  to  the  said  (grantor),  the  said  (grantor) 
did  thereby  grant  and  confirm  unto  the  said  (grantee)^  his  executors, 
administrators,  and  assigns,  one  annuity  or  annual  sum  of  200^, 
to  be  issuing  out  of  all  (Describe  parcels.)     To  hold  the 
same  unto  the  said  (grantf-e)^  his  executors,  adroinietrators  and 
assigns,  thenceforth  during  the  life  of  the  said  grantor,  free  from 
all  deductions,  by  equal  quarterly  payments  as  therein  expressed, 
together  with  such  proportionate  part  of  the  said  annuity  as  should 
accrue  between  the  hist  quarterly  day  of  payment  and  the  day  of 
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the  decease  of  the  said  {grantor.)    And  it  is  (by  the  now  reciting      ^o-  VI. 
indenture)  also  witnessed  that,  for  the  more  effectually  securing  Regrmu  of  cm 
the  said  annuity,  and  for  the  considerations  thereinbefore  expressed,    f^**^*^* 
the  said  grantor  did  thereby  demise  unto  the  said  {trustee),  his  **^  ^  Grmtor. 
executors,    administrators    and    assigns,    all    and    singular    the 
messuages  or  tenements,  lands  and  premises  thereby  charged 
with  the  said  annuity,  TO  hold  the  same  with  the  appurtenances 
unto  the  said  {trustee),  his  executors,  administrators  and  assigns, 
from  thenceforth,  for  the  term  of  ninety-nine  years,  if  the  said 
{grantor)  should  so  long  live,  without  impeachment  of  waste,  so 
far  as  the   said  {grantor)  could   confer  that  privilege,  upon  the 
trust  therein  declared  for  securing  the  due  payment  of  the  said 
annuity.     And  the  now  reciting  indenture  also  contains  a  proviso, 
enabling  the  said  {grantor),  at  any  time  after  the  expiration  of 
two  years  from  the  date  thereof,  to  redeem  or  repurchase  the  same 
annuity  upon  the  terms  and  conditions  therein  mentioned. 

3.  And   whereas  the    said  {grantor)  hath    contracted  and  ofaf^Kement 
agreed  with  the  said  {grantee)  for  the  redemption  or  repurchase  o7annuityf*"° 
of  the  said  annuity,  at  the  price  of  2,400Z. 

4^  And  whereas  all  arrears  of  the  said  annuity  have  been  duly  That  all  arroan 
paid  and  satisfied  up  to  and  including  the  day  of  the  date  of  these  have  b^n 
presents,  as  the  said  (grantee)  doth  hereby  testify  and  acknowledge,  discharged. 

6.  Now  THIS  Indenture  witnesseth,  that  in  pursuance  ofTeautum. 
the  said  recited  contract,  and  in  consideration  of  the  sum  of  2,400iL 
sterling,  paid  by  the  said  {grantor)  to  the  said  {grantee)  on  the 
execution  hereof,  the  receipt  of  which  the  said  {grantee)  hereby 
acknowledges,  and  also  that  the  same  is  in  full  for  the  redemption 
or  repurchase  of  the  said  annuity,  and  therefrom  doth  release, 
exonerate  and  for  ever  discharge  the  said  {grantor),  his  heirs, 
executors,  administrators  and  assigns ;  He  the  said  {grantee)  doth 
by  these  presents  grant,  release,  remise  and  for  ever  quit  claim  unto 
the  said  {grantor),  his  heirs,  executors,  administrators  and  assigns, 
ALL  that  the  said  annuity  or  annual  sum  of  200^,  so  granted  to 
the  said  {grantee)^  his  executors,  administrators  or  assigns,  during 
the  life  of  the  said  {grantor),  in  and  by  the  said  hereinbefore  recited 
indenture   as  aforesaid,  with   all   the  powers  and  remedies  for 
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No.  VL      securing  and  enforcing  the  due  payment  of  the  same ;  and  all  the 

Regrant  of  <m  estate,  right,  title  and  interest,  both  legal  and  equitable,  of  Urn 

"^rtT^i^  the  said  {grcmtee)  therein.    To  the  intent  that  the  same  an- 

<o  iheCfrmUor.  nuitj  may  become  merged  in  the  freehold  of  the  said  hereditamcDts 

and  premises  so  charged  therewith  as  aforesaid,  and  to  and  for  no 

other  use,  trust,  end,  intent  or  purpose  whatsoever. 

Sllrrendl^r  of  6.   AnD  THIS  INDENTUBE  FURTHER  WITNESSETH,  that  in  COO- 


term. 


sideration  of  the  premises,  and  also  in  consideration  of  the  sam  of 
5s.  paid  by  the  said  {grcaUor)  to  the  said  {trustee)  on  the  exeeotion 
hereof,  the  receipt  of  which  is  hereby  acknowledged,  he  the  Baid 
{trustee^  at  the  request  and  by  the  direction  of  the  said  {groMiet) 
(testified  by  his  being  a  party  hereto),  doth  by  these  presents 
surrender  and  yield  up,  and  also  assign  unto  the  said  (ffrantor)  and 
his  heirs,  all  those  the  aforesaid  messuages  or  tenements,  lands 
and  premises,  comprised  in  the  said  term  of  ninety-nine  yean, 
determinable  as  aforestud,  with  all  and  singular  the  rights,  privil^es 
and  appurtenances  thereunto  belonging ;  And  all  the  estate,  ri^t, 
title  and  interest,  both  l^al  and  equitable,  of  him  the  said  (tnutee) 
therein ;  To  the  intent  that  the  said  term  of  ninety-nine  yean, 
determinable  as  aforesaid,  may  become  merged  in  the  freehold  and 
reversion  of  the  same  hereditaments  and  premises  therein  com- 
prised, and  to,  for,  and  upon  no  other  use,  trust,  end,  intent  or 
purpose  whatsoever. 

Corenantfrom  7.  And  caoh  of  them  the  said  (grantee)  and  {trustee)^  so  far  as 
ten^tbtt  ftffects  his  own  acts  and  deeds  only,  but  not  further  or  otherwise, 
they  have  done  jo^h  hereby  for  himself,  his  heirs,  executors  and  administrators, 

no  act  to  •'  ^    ' 

inonmber.  separately  covenant  with  the  said  {grantor),  his  heirs  and  assigns, 
that  they  the  said  {grantee)  and  {trustee)  respectively  have  not 
done  or  permitted,  or  willingly  or  knowingly  suffered,  or  been 
party  or  privy  to  any  act,  deed,  matter  or  thing  whatsoever, 
whereby  or  by  reason  or  means  whereof  the  said  messuages  or 
tenements,  lands  and  premises,  comprised  in  the  said  term  of 
ninety-nine  years,  determinable  as  aforesaid,  and  so  surrendered  as 
hereinbefore  mentioned,  are,  is,  can,  shall  or  may  be  impeachedi 
charged  or  incumbered  in  any  manner  howsoever. 

In  witness,  &c. 
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Section  XIV. 


POST  OBIT  BONDS, 


No.  I. — FoBM  OF  A  Post  Obit  Bokd. 


Ko.  n. — Dkfbasance   op  a  Wabbast   op  Attobwbt  to  accompany   thb 
roxBOoiNG  Sbcubitt. 


No.  m. — Post  Obit  Bond  in  coksidebation  op  the  Release  op  a  Debt. 


No.  rV. — Mbmobahdum  op  the  bbliyebt  op  a  Post  Obit  Boim  sealed  up 
IK  Av  Ekvelope,  into  thk  custody  op  a  Depositaby,  to  be  kept  so 

SCALED   up  DUBINO  THB   LiPEIIMB   OF  THE    PABTT  UPON   WHOSE  DECEASE 
IT   IS  TO  BECOME  PAYABLE,   UNLESS  SOONBB  RbDXBMED. 


2  J  2 
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CONCISE  PRECEDENTS  IN 


No.  I. 


FORM  OF  A  POST  OBIT  BOND. 


1.  Radial  of  oontnot  to  pinobaae 
1,000/.  upon  the  oontingoDcy 
of  the  obligor  sumTing  hia 
fkther. 


2.  Tliat  payment  is  to  be  seomtd  \rj 

poet  obit  bond. 

3.  Condition. 


[Insert  exordium^  vi  ante,  Part  Y.,  Sect.  XL,  clause  1,  p.  405.] 


Becitoi  of  1.  Whereas  the  above-named  (aft%^«)  has  agreed  with  the  said 

parohi^  (obUffor)  for  the  purchase  of  the  sum  of  1,0002.,  to  be  paid  to  tlie 

th^^^^^mer  ^^  {pbUg€e\  his  executors,  administrators  or  assigns,  in  case  the 
oftheoMigor  said  (a(%or)  shall  happen  to  survive  his  father  (ySr^A^t  junM, 
description^  and  place  of  abode),  but  not  otherwise,  for  the  sum  of 
550Ly  in  pursuance  of  which  agreement  the  said  {obligor)  hath  this 
day  paid  unto  the  said  {pbKgee)  the  sum  of  5502.  sterling,  the 
receipt  of  which  the  said  {obligor)  doth  hereby  acknowledge. 


ganriTiog  hia] 
fiOher. 


That  paymeDt       2.  And  WHEREAS  it  was  upon  the  treaty  for  the  said  purchaae 

is  to  be  sacnred  • 

by  peat  obit  also  agreed,  that  the  payment  of  the  said  sum  of  1,0002.  upon  the 
happening  of  the  afores^d  event,  should  be  secured  by  the  bond  of 
the  said  {obUgor)^  with  a  condition  to  be  thereunder  written  to  the 
effect  hereinafter  contained. 


Condition.  3.  Now  THE  CONDITION  of  the  above-written  bond  is  such, 

that  if  the  above-bounden  {obligor)  shall  happen  to  survive  his 
father,  the  said  {father's  name),  and  the  said  {obligor),   his  heirs, 
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executors  or  administrators,  shall  within  the  space  of  six  calendar       No.  i. 
months  next  after  the  decease  of  the  said  (father),  well  and  truly    Formqf  a 

pay    or    cause  to  be  paid  unto  the  said  {pbUgee\  his  executors,        

administrators  or  assigns,  the  said  sum  of  1,0002.  sterling;  or,  in 
case  the  said  {obligor)  should  happen  to  die  in  the  lifetime  of  the 
said  {faiher)j  then  the  above-written  bond  to  be  void,  otherwise 
to  continue  in  full  force  and  virtue. 
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No.  IL 


DEFEASANCE  OF  A  WARRANT  OF  ATTORNEY  TO  ACCOMPAyi 

THE  FOREGOING  SECURIIT. 


1.  Recital  of  bond.  |    2.  Defeasance. 


[Insert  common  form  of  warrant  of  attorney,  ut  ante.  Part  V., 
Section  XL,  No.  L,  clause  1^  p.  414.] 

Becital  of  bcmd.  1 .  Whereas  by  a  bond  under  the  hand  and  seal  of  the  aaid 
{obligor),  bearing  even  date  with  the  above-written  warrant  of 
attorney,  the  said  (obligor)  became  bound  to  the  said  {obligee)  in 
the  penal  sum  of  2,000/.,  conditioned  to  be  void  in  case  the  sud 
{obligee)  should  happen  to  survive  his  father  {father's  name,  de- 
scription, and  place  of  abode),  and  the  said  {obligor),  his  heiis, 
executors  or  administrators,  should,  within  the  space  of  six  calendar 
months  next  thereafter,  pay  unto  the  said  {obUgee),  his  execotorsi 
administrators  or  assigns,  the  sum  of  1,0002.  sterling,  or  in 
case  the  said  {obligor)  should  happen  to  die  in  the  lifetime  of  the 
said  {father,) 

Defeasance-  2.   NOW    IT    IS     HEREBY    DECLARED,    that    the   above-Writtcn 

warrant  of  attorney,  and  the  above-mentioned  bond,  are  given  as 
a  security  for  the  payment  by  the  within-named  {obligor),  his  heirs, 
executors  or  administrators,  unto  the  said  {obligee),  his  executors, 
administrators  or  assigns,  of  the  said  sum  of  1,0002.  sterlingi  in 
case  the  said  {obligor)  should  happen  to  outlive  the  said  (father)] 
the  same  sum  to  be  paid  within  six  calendar  months  next  after  the 


MODERN  OONVETANCINQ.  489 

deoease  of  the  said  (father) ;  and  it  is  albo  decl abed  and      No.  n. 
JkOXERD,  that  no  ezecntion  shall  be  issued  or  taken  out  upon  any  jDefeammce  qf 
judgment  to  be  entered  up  under  the  above-written  warrant  of  "^wwii^to 
attorney,  unless  the  said  {pbUgor)  should  be  living  at  the  time  of  ocompm^  th^ 
the  decease  of  the  said  (father),  and  not  in  that  event  unless  or      Seewrity. 
until  the  whole  or  some  portion  of  the  said  sum  of  1,00021  shall  . 

remain  owing  within  six  calendar  months  next  after  the  decease  of 
the  said  (father):  and  AXiSO,  that  in  case  the  said  (obtigar)  should 
happen  to  outlive  the  said  (father),  and  the  said  sum  of  1,0002. 
or  any  part  thereof  should  remain  unpaid  for  the  space  of  six 
calendar  months  next  after  the  decease  of  the  said  (father),  then 
and  in  such  case  it  shall  be  lawful  for  the  said  (obligee),    his 
executors,  administrators  or  assigns,  to  sue  out  execution  or  exe- 
cutions upon  or  by  virtue  of  the  said  judgment,  for  the  whole  or 
so  much  of  the  said  sum  of  1,000/.  as  shall  remain  due,  and  all 
such  costs,  damages  and  expenses  as  the  said  (obligee),  his  execu- 
tors, administrators  or  assigns,  shall  or  may  incur,  bear,  sustain 
pay  or  be  put  unto^  for  or  on  account  of  the  nonpayment  of  the 
said  sum  of  l,000il  or  any  part  thereof;  and  also  that  in  case  the 
said  (obligor)  should  not  be  living  at  the  time  of  the  decease  of  the 
said  (father),  or  in  case  the  said  (obUgor)  should  happen  to  survive 
the   said  (father),  after  full  payment  of  the  said  (obligee),  his 
executors,  administrators  or  assigns,  of  the  said  sum  of  l,000il, 
and  of  all  such  coats,  damages  and  expenses  as  aforesaid,  he  the 
said  (obligee),  his  executors,  administrators  or  assigns,  will  acknow- 
ledge satisfaction  of  the  said  judgment  upon  the  record  thereof,  in 
due  form  of  law,  and  do  all  such  further  acts  as  may  be  necessary 
for  extinguishing  all  rights  and  remedies  under  the  said  judgment, 
and  all  executions  thereupon. 
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No.  m. 


POST  OBIT  BOND  IN  CONSIDERATION  OF  THE  RELEASE  OF 

A  DEBT. 


1.  Recital  of  debt,  and  of  obligor's 
inability  to  diachaiy^e  the  same 
during  his  father's  lifetime; 
of  afpreement  to  release  obligor 
therefrom  upon  his  giving  a 


post  obit   bond    payable  upon 
his  father^B  decease. 

2.  That  obligee  has   released  obligor 

from  the  debt. 

3.  Condition. 


Recital  of  debt, 
and  of  obligor's 
inability  to 
discharge  the 
same  during  his 
father's 
lifetime ;  of 
agreement  to 
release  obligor 
therefrom,  npon 
his  giving  a 
poet  obit  bond, 
payable  ap<m 
his  father's 
decease. 


That  obligee 
has  released 
obligor  from 
the  debt. 


[Insert  exordium,  ut  ante,  Part  V.,  section  XL,  Na  L, 
clause  \i  p.  405.] 

1.  Whereas  upon  an  account  this  day  made  up  and  statedf 
between  the  above-bounden  {obligor)  and  the  above-named  {obKgee), 
the  said  {obligor)  appeared  to  be  justly  and  truly  indebted  to  the 
said  {obligee)  in  the  sum  of  S^TSOZ.  which  the  said  {obUgor)  being 
unable  to  discharge  until  the  decease  of  his  father  {father^ s  name)^ 
the  said  {obligee),  in  consideration  that  the  said  {obligor),  his  hw% 
executors  or  administrators^  will,  within  six  calendar  months  next 
after  the  decease  of  the  said  {father)^  pay  unto  the  said  {obligee), 
his  executors,  administrators  or  assigns,  the  sum  of  7,400i!.9  bath 
agreed  to  release  the  said  {obligor)  from  the  said  sum  of  3,750iL; 
and  also  to  authorize  the  said  {obUgor)  to  buy  up  such  expectant 
sum,  or  any  part  or  parts  thereof,  at  any  time  during  the  lifetime 
of  the  said  {father),  as  hereinafter  mentioned. 

2.  And  whereas,  in  pursuance  of  the  said  agreement,  the  said 
{obligee)  hath,  by  deed  poll  under  his  hand  and  seal,  bearing  date 
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the  day  next  before  the  day  of  the  date  of  the  above-written  bond,      Ho.  ill. 
released  the  said  {obligor)  from  the  said  debt  or  sum  of  3,7502.,  Poti  obit  Bond 
and  of  and  from  all  actions,  suits,  claims  and  demands,  in  respect  ^thereUtmof 
of  the  same.  ^f^* 

S.  Now  THE  Condition  of  the  above-written  bond  is  such  Condition, 
that  if  the  above-bounden  {obligar\  his  heirs,  executors,  adminis- 
trators or  assigns,  shall,  within  the  space  of  six  calendar  months 
next  after  the  decease  of  the  said  {father)^  well  and  truly  pay^  or 
cause  to  be  paid,  unto  the  said  {obtige€\  his  executors,  adminis- 
trators or  assigns,  the  sum  of  7,400/.  sterling;  or,  if  the  said 
{obligor)  shall,  at  any  time  during  the  lifetime  of  the  said  {father), 
be  desirous  to  redeem  the  said  expectant  sum  of  7,400Z.  or  any 
part  of  the  same,  and  shall  g^ve  days  previous  notice  thereof 

in  writing  to  the  said  (obligee),  his  executors,  administrators  or 
assigns,  or  leave  the  same  at  his  or  their  last  or  usual  place  of 
abode  or  business  in  England,  and  shall  at  the  end  of  days 

after  which  such  notice  shall  be  given,  well  and  truly  pay  or  cause 
to  be  paid  unto  the  said  (obUgee),  his  executors,  administrators  or 
a&ngns,  such  sum  or  sums  of  money  as  the  Actuary  for  the  time 
being  of  the  Law  Pbopebty  Assubangb  and  Tbust  Society 
shaU  deem  a  reasonable  price  for  such  total  or  partial  redemption, 
as  the  case  may  be,  at  the  time  of  such  redemption ;  and  also, 
in  the  event  of  any  such  total  or  partial  redemption  as  aforesaid, 
if  the  said  {oBligor),  his  heirs,  executors  or  administrators,  shall, 
within  six  calendar  months  after  the  decease  of  the  said  (Jather)^ 
well  and  truly  pay  or  cause  to  be  paid  unto  the  said  {pbUgee\  his 
execators,  administrators  or  assigns,  so  much  of  the  said  sum  of 
7,40OZ.  as  shall  not  have  been  so  redeemed  as  aforesaid,  then,  or 
in  either  of  the  above-mentioned  cases,  the  above-written  bond 
to  be  void,  otherwise  to  continue  in  full  force  and  virtue.  ' 
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No.  IV. 


MEMORANDUM  OF  THE  DELIVERY  OF  A  POST  OBIT  BOND, 
SEALED  UP  IN  AN  ENVELOPE,  INTO  THE  CUSTODY  OF  A 
DEPOSITARY,  TO  BE*  KEPT  SO  SEALED  UP  DURING  THE 
LIFETIME  OF  THE  PARTY  UPON  WHOSE  DECEASE  IT  IS  TO 
BECOME  PAYABLE,  UNLESS  SOONER  REDEEMED. 


1.  Redtal  of  bond.. 

2.  Of  agreement  that  bond  shall  be 

sealed  np  and  deposited. 

3.  Deolaiation  that  bond    shaU    be 

kept  sealed  np  during  the  life- 


time of  the  party  upon  wlioN 
decease  it  is  to  become  payabki 
unless  sooner  redeemed. 

4.  Proviso,  that  if  partially  redeemed, 
the  amount  snail  be  endoned 
upon  the  bond. 


Bedi»i  of  bond.      1.  Whbbeas  {obKffor),  of»  &o.»  by  bond  in  writing  under  his 
hand  and  seal^  dated  on  or  about  the  day  of  ,  became 

bound  to  {pbligee\  of,  &Q.,  in  the  penal  sum  of  £  ^  coiuS- 

lioned  to  be  void  if  the  said  {pbUgor)  should  be  living  at  the  time  of 
the  decease  of  his  father,  {father^s  name\  and  should  pay  or  cause 
to  be  paid  unto  the  said  (obliffee),  his  executors,  administratorB  or 
assigns,  within  six  months  after  the  decease  of  the  said  (Jaiher), 
the  sum  of  1,000/1  sterling,  or  if  the  said  {obliffor)  should  happen 
to  die  in  the  lifetime  of  the  said  (father.) 

Of  Agreement  2.  And  whebeas  it  has  been  agreed  between  the  said  {abUgar) 
be*M^^^ap  ^^  and  {obliffee),  that  the  said  bond  shall  be  sealed  up  in  an  envelope, 
and  depoflited.    ^ud  delivered  into  the  custody  o((deponiary)y  of,  &a,  to  be  retained 

by  him,  subject  to  the  conditions  and  restrictions  hereinafter 

mentioned,  which  hath  been  done  accordingly. 
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3.     Now    THEREFORE     BE     IT     REMEMBERED^    that    the    said         ^^^' 

{obUgor)  and  {obligee)  do  hereby  testify^  declare  and  agree^  that  Memonmdim 
the  said  bond  is  so  delivered  to  the  said  {depositary)  as  aforesaid,  q^-a  Po$t  obU 
TO  THE  INTENT  that  he  the  said  {depositary)^  his  executors  or  ^^^^^^yo 
administrators,  shall  and  will  keep  and  preserve  such  bond  so  sealed    i>«pontary. 
up  in  the  same  state  that  it  was  so  delivered  to  him  as  aforesaid  Declaration  that 
daring  the  lifetime  of  the  said  {father)^  unless  in  the  meantime  w  sealed  op 
the  said  {obligor)  should  redeem  the  said  sum  of  1,000Z.  thereby  ^^e*Sf  ^jje 
secured,  in  pursuance  of  the  power  to  that  effect  contained  in  the  v^  ^^^ 

,  .  ,  ,     whose  decease  it 

condition  annexed  to  the  said  bond,  and  in  which  case  the  said  is  to  become 
bond  shall  be  delivered  over  to  the  said  {obligor)  to  be  cancelled.  J^ner** 
But  in  case  the  said  sum  of  1,000Z.  should  remain  unredeemed  r^^ewn^d- 
at  the  time  of  the  death  of  the  said  {father),  then  the  said 
{depositary),  his  executors  or  administrators,  upon  such  death  as 
aforesaid,  shall  deliver  over  the  said  bond  unto  the  said  {obligee), 
his  executors,  administrators  or  assigns,  for  his  and  their  own 
benefit. 

4.  Provided  always,  and  it  is  hereby  further  declared  ^^V^,  *^  '^ 

partially 

AND  AGREED,  that  in  case  any  part  of  the  said  sum  of  1,000^  redeemed  the 
shall  happen  to  be  redeemed  by  the  said  {obligor)  in  the  lifetime  endorsed  upon 
of  the  said  {father),  in  pursuance  of  the  power  to  that  effect  *^' ^""^^ 
contained  in  the  conditions  annexed  to  the  said  bond,  then  the 
said  {depositary),  his  executors  or  administrators,  shall,  previously 
to  delivering  over  the  said  bond  to  the  said  {obligee),  his  executors, 
administrators  or  assigns,  endorse  thereupon  the  amount  or  re- 
spective amounts  of  such  part  or  parts  of  the  said  sum  of  1,0002. 
as  shall  have  been  so  previously  paid  or  redeemed  by  the  said 
{obligor)  as  aforesaid.  / 

As  WITNESS  the  hands  (a)  of  the  said  {obligor),  {obligee)  and 
{depositary),  this  day  of  A.D. 


(a)  The  above  instrument  ahoold  be  under  hand  only,  in  which  case  it  will  Pnctical 
be  covered  by  a  2«.  6d.  agreement  stamp.  suggestions. 
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STAMP  DUTIES  ON  BONDS,   MORTGAGE  BONDS, 
WARRANTS  OF  ATTORNEY,  ANNUITY 

BONDS,  &c 


Bonds,  mortgages,  and  warrants  of  attorney  for  securing  the  payment  Bonds,  mort- 
of  any  definite  sum  of  money  under  the  existing  law  at  the  time  of  the  s*g^  •o<i 
passing  of  the  new  Stamp  Act  (13  &  14  Vict  c.  97),  were  subject  to  an  ^J^*"  ^1 
ad  valorem  stamp  duty,  commencing  at  1/.  on  sums  not  exceeding  50/.,  gabjecte^  to  the 
and  increasing  to  25/.  on  sums  exceeding  20,000/.,  or  where  the  amount  same  amount  of 
to  be  secured  was  uncertain  or  indefinite;  the  duty  of  25/.,  being  the  advalormn 
highest  stamp  imposed  upon  securities  of  this  nature.    These  duties,  ^°^^* 
however,  were  not  fairly  imposed,  for,  not  being  pLiced  on  a  graduated 
scale,  and  the  larger  amount  of  duty  being  assessed  upon  the  lowest 
sums,  and  decreasing  proportionably  as  the  amount  advanced,  the  burden 
of  taxation,  in  proportion  as  it  was  eased  firom  the  shoulders  of  the  more 
wealthy  classes,  fell  with  increased  weight  upon  those  of  the  poor.  Nor  was 
this  the  only  evil,  for  by  a  mere  oversight  in  omitting  to  limit  the  amount 
to  be  secured,  and  without  any  intention  whatever  to  defraud  the  Legisla- 
ture, the  security  upon  which  a  mortgagee  relied  to  secure  an  amount 
never  intended  to  exceed  100/.,  and  which,  when  sought  to  be  recovered, 
might  have  amounted  to  a  much  less  sum,  could  not  have  been  made 
available  without  paying  the  penalties  for  employing  an  improper  stamp, 
and  being  charged  with  the  same  amount  of  ad  valorem  duty  as  would 
have  been  sufficient  to  cover  a  security  for  the  repayment  of  a  million 
of  money  or  upwards:  {Scott  v.  AUsop^  2  Pri.  20;  WiUiami  v.  Raiolin-' 
wny  8  Bing.  11.)    The  stamp  duty  was,  however,  regulated  by  Xh^  Ad  v(Jorem 
principal  sum  secured,  without  any  regard  to  interest  or  bankers'  com-  daty  n^golated 
mission,  or  charges  of  the  like  kind ;  hence,  if  the  sum  had  been  ^7  P"°^^l^ 
limited  to  1000/.,  a  stamp  sufficient  to  cover  that  sum  would  entitle  w^^oVpunrd 
the  obligee  to  sue  for  interest  and  commission,  as  well  as  for  the  to  interest 
1000/.:  {Frith  v.  Eotherham,  10  Jur.  208.)  Neither  is  such  duty  payable 
in  respect  of  interest  already  become  due ;  so  that  if  a  debt  of  3000/. 
and  bygone  interest,  is  stamped  only  for  3000/.  it  will  be  sufficient. 
The  words  '<  definite  and  certain  sum"  are  considered  to  refer  to  the 
principal  sum  only,  and  the  interest,  bygone  and  subsequent,  is  in  the 
nature  of  damage  for  the  nonpayment  of  the  sum  advanced,  and  does  not 
fall  within  the  meaning  of  a  definite  and  certain  sum:  {Barker  v.  Smart, 
Mees.  &  Wels.  750;  see  also  Dixon  v.  Robinson,  1  Moo.  &  Rob.  i  15 ; 
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Practioal 

Oh$eirvatUm» 

vpon  the  Stamp 

Laws, 

New  stamp 
duties  imposed 
in  respect  of 
mortgages. 


As  to  stamps 
npoD  transfer 
of  mortgage. 


SUt.  3  Geo.  4, 
c.  117. 


As  to  transfers 
where  no 
farther  sum 
is  adyanced. 


Foretnan  v.  Layes^  5  Gar.  h  Pay.  419;  Dearden  v.  Binns,  I  Man.  k 
Ry.  131;  Pierrepont  v.  Gower,  4  Man.  &  Gr,  795;  2  DowL  N.  R 
652.) 

But  a  far  more  just  and  equitable  mode  of  taxation  has  been  adopted 
by  the  new  Stamp  Act  (13  &  14  Vict  c.  97),  which,  after  repealing  the 
pre-existing  duties  upon  securities  of  the  above  kind,  established  a  cor- 
rect and  graduated  scale  of  duty  proportioned  to  the  amount  of  money 
actually  secured  where  such  amount  is  definite  and  certain ;  and  when 
indefinite  and  uncertain,  where  the  security  is  by  bond,  the  same  dutr 
as  on  a  bond  for  a  sum  equal  to  the  penalty  of  such  bond ;  and  where  the 
security  is  a  mortgage,  it  will  be  available  as  such  for  such  an  amount 
of  money  or  stock  as  the  stamp  with  which  the  instrument  is  impressed 
will  extend  to  cover.  But  where  the  amount  is  limited,  with  whatever 
amount  of  stamp  the  deed  may  be  impressed,  it  will  not  secure  an  advance 
beyond  that  limit.  Hence,  a  25/.  stamp  attached  to  a  mortgage  made  to 
bankers,  to  secure  them  the  balance  of  a  running  account  not  exceeding 
a  certain  sum,  was  held  not  to  be  available  to  secure  a  principal  sara 
beyond  that  amount  {Richards  v.  Macclesfield^  10  L.  T.,  N.S.  329, 
Chan.),  and  in  this  respect  the  law  remains  unaltered  by  the  recent 
enactment. 

With  respect  also  to  the  transfer  of  mortgages  some  important  altera- 
tions have  been  effected  by  the  new  Stamp  Act  (13  &  14  Vict,  c  97.) 
Previously  to  the  passing  of  this  act,  the  law  was  governed  by  the  statute 
3  Geo.  4,  c.  117,  which  repealed  the  Greneral  Stamp  Act  (55  Creo.  3, 
c.  184),  as  far  as  the  latter  related  to  the  stamp  duties  upon  mortgagies: 
(sect  1.) 

By  the  above-mentioned  statute  (3  Greo.  4,  c.  1 17),  in  case  of  a  transftt 
of  mortgage,  provided  no  farther  sum  be  added  to  the  principal  already 
secured,  there  shall  be  paid  1/.  \5s.;  and  if  any  further  sum  sbali  he 
added,  the  ad  valorem  duty  payable  upon  mortgages  under  the  said 
recited  acts  respectively,  shall  be  charged  only  in  respect  of  such  farther 
money. 

With  respect  to  the  transfer  wher  3  no  further  sum  is  advanced,  and 
there  is  a  fresh  covenant  to  pay  the  mortgage  debt,  some  amongst  the 
profession  seemed  to  consider  that  a  new  debt  was  thereby  created,  and 
so  constituted  a  fresh  mortgage  not  falling  within  the  exemption  from 
the  ad  valorem  duty  contained  within  stat  3  Geo.  4,  c.  117,  above 
alluded  to ;  but  the  more  prevailing  opinion  for  some  time  seems  to  have 
been  against  the  latter  construction,  and  it  became  a  frequent  practice  to 
transfer  the  property  discharged  of  the  old  proviso  for  redemption,  and 
for  the  mortgagors  to  enter  into  a  fresh  covenant  for  payment  of  prio- 
eipal  and  interest,  in  order  to  enable  the  transferree  to  sue  in  his  own 
name  for  the  debt,  instead  of  being  obliged,  as  he  otherwise  must  have 
been,  to  bring  two  separate  actions ;  one  in  the  name  of  the  original 
mortgagee,  and  the  other  in  his  own  name  upon  the  new  mortgage.  A 
few  cautious  practitioners,  however,  seem  to  have  considered  that  the 
extinguishment  of  the  old  proviso  for  redemption  would  have  converted  the 
assurance  into  a  new  mortgage  upon  which  the  ad  valorem  duty  would 
attach  accordingly;  still,  the  more  general  opinion  amongst  the  professioo 
seems  to  have  been,  that,  provided  the  property  was  conveyed  subject  to 
the  subsisting  equity  of  redemption,  tliere  could  be  no  ground  for 
treating  it  as  any  thing  more  than  a  transfer;  consequently  that  oo  ad 
valorem  duty  would  attach  unless  a  further  sum  was  advan<^,  and  then 
only  in  respect  of  such  further  sum,  or,  that  in  such  case  no  duty  woald 
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be  payable  in  respect  of  the  transfer,  and  that  a  fresh  covenant  from  the     PraeUoal 
mortgagor  for  payment  would  in  no  wise  alter  the  nature  of  the  transac-    Oh^^irvaiMm 
tion,   whilst  it  was  attended  with  the  additional  advantage,   that  it  "^^l^^^^ 

rendered  it  unnecessary  to  aathorize  the  tranferree  to  sue  for  the  debt        .' 

in  the  name  of  the  original  mortgagee. 

The  leading  cases  in  which  the  above-mentioned  points  have  been 
mooted,  are,  Doe  dem,  BarUey  v.  Gray  (3  Adol.  &  £11.  39  ;  4  Nov.  & 
Man.  719);  Dae  dem.  Lani  v.  Pease  (3  Nev.  h  Per.  329);  Doe  dem. 
Bamee  v.  Boe  (4  Bing.  N.  C.  737  ;  6  Scott,  625)  ;  Doe  dem.  Bow- 
man V.  Lewis  (13  Mees.  k  Wels.  241);  Doe  dem.  SneU  v.  Tom 
(3  G.  &  D.  637  ;  12  L.  J.  Rep.  264) ;  Humberstone  v.  Jones,  (16  Mees.  & 
Wels.  736 ;  S.C.,  16  L.  J.  Rep.  N.  S.  292,  Exch.)  ;  Bushbrook  v.  Hood 
(10  Li  T.  Rep.  88 ;  5  M.  G.  &  S.  131;  17  L.  J.  Rep.,  N.  S.,  58  C.  P.) ; 
Crawley  v.  Gutteridge  (10  L.  T.  Rep.  372,  373)  ;  upon  tak^  a  review 
of  these  cases  the  old  law  seems  to  have  stood  thus : — 

First,  where  there  was  a  simple  transfer  of  mortgage,  whether  the 
original  mortgagor  was  or  was  not  a  concurring  party,  and  no  fresh  pro- 
viso for  redemption,  or  covenant  for  payment  of  principal  and  interest, 
or  any  other  new  matter  was  introduced,  the  proper  stamp  would  have 
been  1/.  \Ss.  on  the  transfer,  with  a  progressive  duty  of  XL  5s. 

Secondly,  where  a  further  advance  was  made  on  the  transfer,  and  such 
transfer  was  made  subject  to  the  subsbting  right  or  equity  pf  redemption, 
and  contained  no  fresh  covenant  to  pay  the  original  debt,  then  an  ad 
valorem  duty,  proportioned  to  such  advances  only,  with  a  progressive 
duty  of  1/1  would  have  been  sufficient.  Nor  would  the  circumstance  of 
the  mortgagor  covenanting  to  pay  the  further  advance  have  caused  an 
additional  stamp  duty  to  have  attached. 

Thirdly,  when  any  additional  property  was  conveyed  upon  a  transfer 
then  a  further  stamp  of  1/.  iSs.  would  have  been  required,  in  addition 
to  the  ad  valorem  stamp  on  the  further  advance. 

Fourthly,  whenever  upon  any  transfer  and  a  further  advance,  the  deed 
contained  a  new  proviso  for  redemption,  a  new  power  of  sale,  or  any 
fresh  covenants  from  the  mortgagor,  it  would  have  been  deemed  a  new 
security,  and  consequently  have  required  a  further  stamp  than  the  mere 
ad  vciorem  upon  the  further  advance.  But  what  other  stamp  ought 
to  have  been  substituted  does  not  appear  to  have  been  determined; 
for  although  the  court  in  several  cases  decided  that  the  instrument 
required  a  further  stamp  than  the  ad  valorem^  it  does  not  seem  to  have 
been  decided  in  any  one  case  what  the  actual  stamp  should  be  ;  «till, 
from  what  we  can  collect  upon  the  whole  of  what  was  said  and  deter- 
mined, it  may  reasonably  be  inferred  that  the  common  deed  stamp^  1/.  15«., 
adapted  to  those  assurances  respecting  property  upon  which  the  ad 
valorem  duty  had  been  actually  paid,  or  was  not  required,  was  the  stamp 
that  was  contemplated  ;  founded  upon  the  principles  as  well  of  justice 
as  of  common  sense,  that  a  mortgagor  shall  not  be  compelled  to  pay  the 
ad  valorem  doty  more  than  once  npon  the  same  amount.  Still,  as  some 
of  the  judges  seemed  to  treat  the  assurance  as  a  new  security,  some  doubt 
arose  as  to  whether,  upon  taking  this  view  of  the  subject,  the  whole 
assurance  was  not  to  be  treated  as  entirely  a  new  proceeding,  and  thus 
require  the  same  ad  valorem  duty  as  an  original  mortgage.  These 
questions,  however,  relating  as  well  to  past  as  to  future  transactions,  have 
been  all  happily  set  at  rest  by  the  new  Stamp  Act  (13  &  14  Vict.  c.  97), 
by  which  it  is  expressly  enacted,  that  any  transfer  of  mortgage  then  or 
thereaflter  to  be  made,  shaU  not  by  reason  of  its  containing  any  further 
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PraeHeai      or  addUional  security^  or  any  new  covenant^  proviso,  power^ ^ , 

^^***|?J'^'^    or  agreement^  or  other  matter  whatever,  be  deemed  liable  to  any  fnrtfaar 
^^^^ LoHmT^  duty  (except  progressive  duty,)  than  the  duty  thereinbefore  menlio]x4 

*        viz.,  where  no  farther  sum  is  added,  a  duty  of  1/.  ISi.,  and  where  mj 

further  sum  is  added,  the  same  duty  only  as  on  a.  mortgage  for  sq^ 
farther  sum  ;  and  that  any  deed  operating  as  a  further  charge  for  anj 
additional  money  advanced  upon  any  property  already  comprised  in  aoj 
mortgage,  shall  not,  by  reason  of  its  containing  any  of  the  matters  afore- 
said in  relation  to  the  money  previously  secured,  be  liable  to  any  farther 
stamp  duty  than  the  duty  charged  upon  an  additional  mortgage  for  saek 
further  advance :  (sect.  9.)  The  comparative  amount  of  duties  payable 
in  respect  of  bonds,  mortgages,  warrants  of  attorney,  8ec.,  under  the 
General  Stamp  Act,  and  the  new  Stamp  Act^  will  appear  from  the 
following  table  : — 

BoDds,  mort-      ®^^  MORTGAGE,  OB  WARRANT  OF  ATTORNEY,  FOR   SECURING    PATMEKT 
gages,  &c.  OF  A  DEFINITE  AND  CERTAIN  SUM  OF  MONET. 


Mortgage 
bondi. 


OLD  SCALE. 

Old  Duty 
thereon. 

NEW  SCALE. 

New  Dary 
tbenoa. 

/ 

£    f  .     J. 

*.    rf. 

Not  exceeding  502. 

•••          •*• 

1     0     0 

Not  exceeding  502.     

1          •  •• 

1    3 

Exceeding    50^  not  exceeding  100/. 

1    10     0 

Exceeding  502L  not  exceeding  1002. 

2    6 

100 

150 

2     0     0 

•  •  •               1  wv                       ■  •« 

150 

S    9 

150 

200 

2     0     0 

150 

200 

5    0 

200 

250 

SOO 

200 

250 

6    3 

250 

SOO 

3     0     0 

...        xDU             ... 

300 

7    6 

800 

500 

4     0     0 

F- 

fe^l 

500 

1,000 

5     0    0 

...     1,000 
...     2,000 

2,000 
3.000 

6  0     0 

7  0    0 

300  and  upwards 

...      " 

t  n. 

»  ^  0 

...      3,000 

4,000 

8     0    0 

...     4,000 

5,000 

9     0    0 

^^t2 

...      5,000 

10.000 

12     0    0 

2£- 

...    10,000 

15,000 

15     0    0 

4 

...    15,000 

20,000 

20     0     0 

...   20,000 

• • «          ••■ 

25     0    0 

With  respect  to  mortgage  bonds  given  as  a  collateral  secaritj,  the  dot/ 
under  the  preceding  law  was  1/.,  but  now  under  the  new  Stamp  Act 
(13  &  14  Vict.  c.  97,  schedule  Bond),  the  duties  on  bonds  of  this  descrip- 
tion, where  the  sum  secured  does  not  exceed  800/.,  are  the  same  as  on  t 
mortgage  for  securing  the  like  amount  of  value ;  and  where  the  sam 
secured  shall  exceed  800/.  then  a  duty  of  1/.  will  become  pajable.  It 
must,  however,  be  kept  in  mind,  that  in  order  to  bring  a  bond  of  this 
kind  within  the  operation  either  of  the  old  law  or  the  new,  that  it  most 
be  made  to  bear  even  date  with  the  mortgage  to  which  it  is  intended  to 
be  a  collateral  security,  which  mortgage  must  also  be  referred  to  in  it ; 
for  it  has  been  held  that  if  such  bears  a  different  date  it  will  reqqire 
the  same  ad  valorem  duty  as  an  ordinary  bond  for  the  same  amonnt, 
although  in  point  of  fact  it  was  executed  simultaneously  with  the 
mortgage  deed;  and  the  act  13  &  14  Vict.  c.  97,  provides  expressly,  that 
such  mortgage,  &c.,  shall  bear  even  date  with,  and  be  referred  to  in  such 
bond. 

The  new  Stamp  Act  (13  &  14  Vict  c  97,  schedule  Progressivb 
Duties)  has  also  made  some  important  alterations  in  the  progressive 


MODERN   CONVEYANCIKO.  499 

duties  QfNNi  mortgages.  Under  the  pre-existing  law,  where  the  mortgage     PrwOuxU 
deed  was  duuged  with  an  ad  vahrem  duty,  the  progressive  duty  was  1Z5    ^^^'^jT?^!^ 
and  where  the  deed  was  charged  with  a  duty  of  1/.  15«.  under  the  head  ^^^j^^"^ 
of  Mortgages,  the  progressive  duty  was  1/.  Ss.    But  now,  under  the        _* 
new  Stamp  Act,  where  the  deed  is  chargeable  with  an  ad  valorem  duty 
not  exceeding  lOt.,  the  progressive  duty  is  a  sum  equal  to  the  amount  of 
ad  valorem  duty,  and  in  other  cases  a  duty  of  IO5. 

With  respect  to  annuity  bonds,  the  statute  55  Geo.  3,  c.  184,  directs  Annnity  bonds, 
that  bonds  given  as  a  security  for  annuities  (except  upon  the  original 
creation  or  sale  thereof)  for  an  indefinite  term,  so  that  the  total  amount 
to  be  paid  can  be  previously  ascertained,  are  chargeable  with  the  same 
doty  as  a  bond  of  the  like  nature,  for  the  payment  of  a  sum  equal  to  the 
total  amount.  And  when  given  as  a  security  for  the  payment  of  any 
anmnty  except  as  aforesaid,  or  of  any  sum  or  sums  of  money,  except  at 
stated  periods,  for  the  term  of  life,  or  other  indefinite  period,  so  that  the 
BMmey  to  be  paid  cannot  be  previously  ascertained,  an  ad  valorem  duty 
eommencing  at  1/.  where  the  annuity  did  not  amount  to  20/L,  and 
increasing  to  25L  where  such  annuity  amounted  to  2,000/.  or  upwards. 
It  has,  however,  been  held  under  that  statute,  that  where  an  annuity 
bond  has  been  given  for  securing  an  annuity  which  was  granted  as  the 
coDsideration  for  the  purchase  of  the  property,  it  was  covered  with  a 
U  15s. stamp :  (Mesiayer  v.  Bigg$,  1  Cr.  M.  &  R  111;  S.  C,  4 Tyrw. 
46&) 

Under  the  new  Stamp  Act  (13  h  14yict.  c  97,  schedule  Bond),  bonds  13  &  14  Vict, 
given  as  the  only  or  princip^  security  for  the  payment  of  any  annuity  ^*  ^"^ 
QpQD  the  original  creation  or  sale  thereoi^  are  charged  the  same  ad 
valorem  duty  as  on  a  conveyance,  in  consideration  of  the  sum  or  value 
given  or  agreed  to  be  given  for  the  purchase  of  such  annuity. 

And  when  such  bond  is  given  as  a  collateral  or  auxiliary  security  for  Bond  given  as 
tbe  payment  of  any  annuity  on  the  original  creation  thereof,  where  the  ■  «>*^'«^*1 
same  shall  be  granted  by  any  deed  or  other  instrument  liable  to  the  **°°"  ^' 
od  valorem  duty  imposed  on  conveyances  upont  he  sale  of  property,  such 
^d,  where  the  ad  valorem  duty  shall  not  exceed  20«.,  is  chargeable 
with  a  stamp  duty  of  equal  amount  with  the  ad  valorem  duty;  and  where 
tlte  ad  valorem  duty  exceeds  20s,  then  such  bond  is  chargeable  with  a 
duty  of  II. 

And  when  any  bond  for  securing  the  payment  of  any  annuity  (except  When  given  for 
upon  the  original  creation  or  sale  thereof),  or  of  any  sum  or  sums  of  »«!uring  an 
"wney  at  stated  periods  (not  being  interest  for  any  principal  sum,  nor  *^n*iJj  ^*^*^' 
i^t  reserved  or  payable  upon  any  lease  or  tack)  for  any  definite  or  cer-  original 
tain  term,  so  that  the  total  amount  of  the  money  to  be  paid  can  be  pre-  creation, 
vioosly  ascertained,  the  same  ad  valorem  duty  is  made  payable  as  on  a 
^d  of  the  like  nature  for  the  payment  of  a  sum  of  money  equal  to  such 
total  amount. 

And  where  any  such  annuity  bond,  &c.  (except  as  hereinbefore  men- 
turned),  is  given  for  securing  any  annuity  for  the  term  of  life  of  any  other 
indefinite  period,  so  that  the  whole  money  to  be  paid  cannot  be  previously 
iscertained,—  £.    s.  d. 

Where  the  annuity  shall  not  exceed  50/.  per  annum,.    10    0 
And  where  the  same  shall  exceed  50/.  and  not  exceed 

lOO/L  per  annum,  2    0    0 

And  where  the  same  shall  exceed  100/.  per  annum, 
then  for  every  100/.  per  annum,  also  for  any 
fractional  part  of  100/.  per  annum,     ...         .«.     2     0    0 
VOL.  !!•  2   K 
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PneHeai         The  following  ia  a  Comparative  Table  of  the  Old  and  New  Dotia 
payable  upon  a  bond  for  securing  the  payment  of  an  annai^  : 


- 

Pw 

P*r 

C. 

DU). 

AdKBintinjt.        

EiwriiDB  ...  :::  ::; 

AmoantiiV  to        

E««di^      

AnnontiDgto        

£ 

10 
50 
50 
IDO 

100 

200 
300 

500 
750 
1,000 
1,500 
S,000 

Notinwnntiiiw"'. 
Not  ticeeding       

Not  (OowdiDe       

ornprodi    

£ 

"so 

50 
100 
100 

SOO 
300 
400 
SOO 
T60 
1,000 
1,500 

a,ooo 

£t.  d. 

I  0  0 
SOO 
3  0  0 

3  0  0 

4  0  0 

4  0  0 
SOO 
<  0  0 
7  0  0 
9  0  0 

la  0  0 

15  0  0 
10  0  0 
S5  0  0 

£i.i 

1  00 
1  00 

1  00 

aoo 

too 

1 

Bonis  of  wij  Bonds  of  any  other  kind  or  description  given  for  any  other  pnrpoR 

other  kind  or     than  aforesaid,  are  charged  with  the  duty  chai^eahle  thereon  by  an;  act 

''h""'^bT  ""^  Of  a*"*  in  force  at  the  time  of  thepassingof  thisact  (13  &  14  Vict  c  97.) 

'  "8™  ■■        Q„(.  i^  ^  ^yy  tjig  g^jQQ  ^^  provided,  that  no  such  bond  as  last  mentioDed 

shall  be  charged  or  chargeable  under  this  or  any  other  act  or  acts  witb 

any  greater  amount  of  stamp  duty  than  the  ad  valorem  duly  therdn- 

belbre  charged  upon  a  bond  given  for  the  payment  of  a  definite  and  ct^ 

tain  anm  of  money  of  the  same  amonnt  as  the  penalty  of  such  bond. 

Whsn  dutinct       With  respect  to  the  stamps  required  where  several  distinct  instromentg 

inBtrniDRiis  are  are  employed  upon  the  same  mortgage  assurance,  the  Gceneral  Stamp  Act 

cnipiojBd  npon  (55  (5^_  3^  (..  184)  contains  a  proviso,  that  where  several  distinct  deedscT 

rn'n"™  instruments  falling  within  the  description  of  every  one  of  the  instrnmeBB 

inoninc*         therein  charged  with  the  ad  valorem  duty  on  mortgages,  should  be  nude 

at  the  same  time  for  securing  the  payment  or  transfer  of  any  one  and  ibe 

same  sum  of  money,  or  one  and  the  same  share  of  any  of  the  slocLt  or 

iiinds  before  mentioned,  the  said  ad  valorem  duty,  if  exceeding  2/.,  Bhoati 

be  chargeable  only  on  one  of  ench  deeds  or  instruments,  and  all  the  tmI 

should  be  charged  with  a  duty  to  which  the  same  might  be  liable  trader 

any  more  general  description  of  such  deeds  or  instruments  contained  in 

the  schedule  annexed  to  the  said  act ;  and  if  required  for  tlie  sake  of 

evidence,  all  the  rest  of  such  deeds  or  instruments  should  also  be  stampfJ 

with  some  particular  stamp  for  denoting  or  testifying  the  payment  of  tbt 

said  ad  valorem  duty  on  all  deeds  and  inatnmients  being  duly  stimped 

wnth  the  duties  thereby  charged  thereon. 

Opereiron  of  By  the  new  Stamp  Act  (13  8(  14  Vict.  c.  97,  schedule  Hobtgage), 

the  De«  Siimp  any  deed  or  instrument  made  of  the  further  assurance  only  of  any  pi*- 

Act  "h«r»         perty  which  shall  have  been  already  mortgaged  by  any  instrument  whirh 

iniri'riim»nn  ira  *'^*''  ^"^  P"^  ^^  "**  valorem  duty  on  mortgages  or  bonds  chaigeaUe 

emploftd.  under  any  act  or  acts  in  force  at  the  time  of  making  such  instrument, 

and  also  any  deed  or  other  instrument  made  as  an  additional  secarity  for 

any  sums  of  money,  &c.,  which  shall  have  been  already  secured  by  u>J 

instrument  which  shall  have  paid  the  ad  valorem  duty  on  mortgage^  i^ 

bonds  chargeable  as  aforesaid  ore  respectively  made  chargpable  wilh  •'i' 

following  duties  ;  (that  is  to  say),  where  the  total  amount  of  money,  *^" 

sei-ured  in  respect  whereof  tlie  ad  valorrm  duty  shall  have  l>een  pai^ 
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BhaU  not  exceed  the  Bum  of  1,400/.,  the  same  duty  as  on  a  mortgage  for      Pradieal 
the  amount  of  the  said  money,  &c. ;  and  in  any  other  case  a  duty  of    ObtervatMM 
1/.  15*.     But,  with  a  proviso,  that  if  any  further  sum  shall  be  added  to  ^^^^ ^a^   "^ 

the  principal  money  already  secured,  such  instrument  for  further  assur-        

ance,  or  additional  or  further  security,  either  by  the  mortgagor,  or  any 
person  entitled  to  the  property  mortgaged  by  descent,  devise,  or  bequest 
from  such  mortgagor,  shall  be  chargeable  only  (exclusive  of  progressive 
duty),  with  the  ad  valorem  duty  on  mortgages  under  this  act,  in  respect 
of  such  further  sum  of  money  in  Ueu  of  the  duty  aforesaid,  notwith- 
standing that  the  same  instrument  may  also  contain  any  covenant  (either 
by  the  mortgagor  or  by  any  person  entitled  as  aforesaid),  proviso,  power, 
stipulation  or  agreement,  or  other  matter  whatever  in  relation  to  the 
money  already  secured,  or  the  interest  or  dividends  thereon. 

Bat  where  a  deed  operates  as  a  mortgage,  and  also  for  any  other  ^ur-  Where  a  deed 
pose,  then  a  separate  stamp  wiU  attach  upon  each  matter,  according  to  operates  as  a 
the  nature  of  the  transaction  ;  hence,  as  occasionally  happens  upon  the  ^'['fJJ?™" 
sale  of  an  estate,  some  portion  of  the  purchase  money  is  allowed  to  other  pur])0!»e. 
remain  upon  a  mortgage  of  the  property,  and  the  purchase  and  mortgage 
are  both  included  in  the  same  deed,  in  which   case   two  distinct  ad 
valorem  duties  will  become  chargeable  ;  one  on  account  of  the  purcliase, 
and  the  other  on  account  of  the  mortgage.     Thus,  for  example,  if  A. 
contracts  to  sell  lands  to  B.  for  5,000/.,  2,000/.  of  which  is  to  remain  on 
mortgage  of  tl^e  premises,  and  both  conveyance  and  mortgage  are  to  be 
comprised  in  the  same  instrument,  it  will  be  necessary  to  have  an  ad 
valorem  stamp  sufficient  to  cover  the  5,000/.  on  the  conveyance,  and  also 
an  ad  valorem  stamp  on  the  mortgage  adapted  to  cover  a  sum  not  exceed- 
ing 2,000/. 

When  two  or  more  persons  advance  money  upon  mortgage,  and  it  is  Where  the 
asgessed  to  be  (advanced  in  distinct  shares,  each  stated  advance  will  be  ^qJ^£^ 
considered  as  forming  a  separate  mortgage,  and  will  require  an  ad  valo-  advanced  in 
rem  stamp  proportioned  to  each  separate  amount ;  but  if  the  whole  sum  distinct  shares. 
is  expressed  to  be  advanced  as  one  aggregate  amount,  the  one  ad  valorem 
stamo  adapted  to  that  amount  will  be  sufficient  to  cover  the  whole,  and 
in  such  case  it  will  be  immaterial  whether  the  parties  advancing  the 
moneys  are  entitled  to  it  jointly,  or  in  distinct  shares  :  (2  Hughes  Pract. 
Mort.  270.)    Neither  will  an  endorsement  on  a  mortgage  deed,  declar- 
ing that  part  of  the  mortgage  money  belonged  to  the  mortgagee,  but 
that  the  remainder  belonged  to  another  party,  render  a  distinct  stamp 
necessary  in  respect  of  each  of  such  respective  sums :  (Reed  v.  fVilmot, 
7  Bing.  577.) 

With  respect  to  the  mortgages  of  copyhdld  and  customary  estates,  As  to  mortgapos 
where  such  estates  are  mortgaged  by  means  of  a  conditional  surrender  <^py"**'*^**- 
or  grant,  the  ad  valorem  duty  is  chargeable  on  the  surrender  or  grant, 
or  the  memorandum  thereof,  if  made  out  of  court,  or  on  the  copy 
of  court  roll  of  surrender  or  grant  made  in  court.  But  where  copyhold 
or  customary  estates  are  charged,  together  with  other  property  for 
securing  the  payment  of  one  and  the  same  sums  of  money,  then  the 
ad  valorem  duty  will  become  chargeable  on  the  mortgage  deed,  and  upon 
which  the  ad  valorem  stamp  must  be  impressed  accordingly  :  (Reed  v. 
WUmoty  supra.) 

In  mortgages  of  railway,  bridge  and  navigation  shares,  the  ad  valorem  As  to  mortgages 
stamp  should  be  affixed  to  the  deed  of  defeasance,  and  not  to  the  deed  f^  "i^^^^y^ 
by  which  the  shares  are  transferred  ;  but  the  latter  instrument,  where  n"viciH«i 
the  amount  of  money  secured  shall  not  exceed  1,400/.,  must  be  iniprcsseti  jjuJes. 

2  K  2 
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Practical     with  a  stamp  of  the  same  amount  as  the  ad  valorem  duty,  and  in  all 
OUervaiions    other  cases  with  a  1/.  5».  stamp. 
^^'^^LmDM^^      Where  an  ad  valorem  duty  has  been  paid  in  respect  of  a  warrant  of 

'        attorney,  if  a  mortgage  be  afterwards  made  by  way  of  collateral  secaritj 

Warrant  of       for  securing  the  same  sum  of  money,  no  cuL  valorem  duty  will  be  chaife- 
sttorney.  able,  unless  a  further  sum  be  added  beyond  what  is  already  secured,  and 

then  only  as  to  the  amount  of  such  further  advance;  a  warrant  of  attorney 
and  a  bond  being,  for  these  purposes,  treated  as  the  same  kind  of  assur- 
ance :  {Pierpoini  y.  Gower,  4  M.  &  G.  796 ;  S.  C,  Scott,  N.  K  605; 
2  Dow.  N.  R  652.) 
No  stamp  duty      ]^o  Stamp  duty  whatever  attaches  upon  a  simple  mortgage  made  by 

way  of  bill  of  ^^^n  from  stamp  duty  extends  only  to  such  matters  as  are  purely  inci- 
Mile  of  a  ship,  dental  to  the  transfer  of  the  ship;  for  it  seems  that  if  any  special  danses 
are  introduced  into  the  assurance,  even  a  covenant  for  the  payment  of 
principal  and  interest,  it  will  render  a  1/.  I5s,  stamp  requisite. 
thrBdfdin"^*'  Mortgages  for  raising  money  in  pursuance  of  the  Building  Societies 
&)oieties  Act.  -^^^  (6  &  7  Will.  4,  c.  32,  s.  4),  are  always  exempt  from  stamp  duty ; 
and  whatever  doubts  may  at  one  time  have  been  entertained  upon  this 
subject  they  have  been  completely  set  at  rest  by  the  recent  case  of 
Walker  v.  Giles  (13  L.  T.  Rep.  209),  in  which  case  Wilde,  C.  J.,  in 
delivering  judgment,  observed  : — *'  In  the  c<)urse  of  the  argument  many 
questions  have  been  raised;  but  the  court  has  already  sufficientlj 
expressed  its  opinion  on  most  of  them,  and  some  of  them  have  beea 
conceded  by  counsel  There  remain,  however,  four  questions.  The  first 
is,  whether  the  mortgage  was  receivable  in  evidence,  it  having  only  a 
51.  stamp  upon  it,  and  being  offered  to  prove  the  demitie  alleged  in  the 
second  avowal  to  Giles  and  Bottle.  Whether  or  no  this  deed  was 
receivable  as  evidence  depends  upon  the  act  of  Parliament  affecting  the 
Building  Societies,  and  of  the  deed  itself.  The  acts  affecting  the  Stamp 
Act  are  the  Friendly  Societies  Act,  the  Stamp  Act,  and  the  Building 
Societies  Act.  By  the  Friendly  Societies  Act,  assurances  and  securities 
taken  for  the  purposes  of  the  society  are  exempt  from  stamp  duties, 
and  by  sect.  4  of  the  Building  Societies  Act  all  the  clauses  and  provi- 
sions of  the  Friendly  Societies  Act,  so  far  as  they  may  be  applicable,  are 
incorporated  into  the  Building  Societies  Act*  Reading,  therefore,  the 
section  of  the  Friendly  Societies  Act,  excepting  assurances  and  securities 
taken  for  the  purposes  of  such  societies,  as  part  of  the  enactment  of  the 
Building  Societies  Act,  it  appears  that  assurances  and  securities  taken  by 
a  Building  Society  are  exempt  from  all  stamp  duties.  The  deed  being 
offered  to  prove  a  lease,  it  "^as  objected  that  it  was  not  properly  stamped; 
the  whole  deed  was  framed  with  one  object  declared  in  as  distinct  tenns 
as  possible.  It  recites  first,  '  that  for  the  security  of  all  the  pa3rment8  to 
become  due  in  respect  of  the  shares,  they  had  agreed  tp  execute  the 
assurance  thereby  made  ;'  and  it  ends,  *  and  it  is  hereby  declared,  that 
these  presents  shall  not  be  a  security  for  more  than  840^,  it  commences 
as  a  security,  and  it  ends  as  a  security,  and  eveiy  intermediate  part  is 
applicable  to  that  purpose.  I  cannot,  therefore,  doubt  that  the  whole 
instrument  is  an  assurance  by  way  of  mortgage,  and  that  it  falls  within 
the  section  of  tlie  Friendly  Societies  Act,  and  is,  therefore,  exempt  frow 
the  stamp  duty.  Looking  at  the  leading  object  of  the  deed,  though 
there  may  be  clauses  which,  construed  independently,  seem  to  have  a 
different  effect,  yet,  when  construed  by  reference  to  the  whole  deed,  we 
may    see  that  they  are  auxiliary  to  one  general  object.     It  has  been 
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insisted  that  by  the  statates  3  &  4  Vict,  c  73,  the  exemption  from  stamp      Practical 
duties  on  instruments  used  by  Friendly  Societies  has  been  limited.     I  do    ^^^^^^^^ 
not  apprehend  that  act  has  any  such  effect.     Before  the  passing  of  the  ^^Lawa. 

3  &  4  Vict.  c.  73,  the  Building  Societies  Act  had  incorporated  tlie  pro-         

visions  of  the  Friendly  Societies  Act,  and  the  effect  of  that  was  the 
same  as  if  those  provisions  had  heea  expressly  re-enacted  by  the  Building 
Societies  Act  Therefore,  the  3  &  4  Vict  c.  73,  could  have  nothing  to 
do  with  it,  and  in  that  case  the  provisions  of  the  Friendly  Societies  Act, 
with  respect  to  the  Building  Societies  Act,  remain  just  the  same  as  if  the 
3  &  4  Vict  c  73,  had  never  been  passed."  This  decision  has  been  since 
affirmed  by  the  more  recent  case  of  Barnard  v.  PUsworth,  14  L.  T.  132. 

Until  recently,  a  very  general  opinion  prevailed,  that  no  ad  valorem  Policy  of 
duty  was  required  upon  the  assignment  of  a  policy  of  assurance  by  way  «»'i"«<»- 
of  mortgage,  but  it  was  not  long  ago  expressly  decided  that  a  policy  of 
assurance  is  a  valuable  article,  and  as  such  capable  of  being  mortgaged,  and 
that  an  assignment  made  for  that  purpose  will  require  an  ad  valorem  stamp 
proportioned  to  the  sum  advanced  :  (Colwell  v.  Datcsony  14  L.  T.  468.) 

Prior  to  the  new  Stamp  Act  coming  into  operation,  the  stamp  duty  BeoonTeyanoes 
upon  the  reconveyance  of  mortgaged  property  was  1/.  5«.,  without  any  of  mortgagflt. 
reference  to  the  amount  of  the  mortgage ;  but  now,  under  the  new  Stamp 
Act  (13  &  14  Yict.  c.  97),  such  reconve3rance,  where  the  total  amount  of 
the  principal  money  or  stock  at  any  time  secured  shall  not  exceed  the 
sum  of  1,400/.,  the  same  duty  is  payable  as  on  a  mortgage  for  the  amount 
or  residue  of  the  said  money  or  stock  ;  and  in  any  other  case  a  duty  of 
II.  15«.  is  charged :  (13  &  14  Yict.  c  97,  schedule  Mobtgage.) 

In  the  case  of  the  resurrender  and  re-admission  to  copyhold  property 
upon  the  pajring  off  of  a  mortgage,  the  Commissioners  of  Inland 
Itevenue  have  decided  that  a  1  /.  stamp  will  be  required  on  the  re-admis- 
sion, in  addition  to  the  ad  valorem  stamp  upon  the  reconveyance  ;  because 
the  admissions  mentioned  in  the  above  act  are  only  upon  sale  or  mort* 
gage,  and  do  not  therefore  touch  the  present  case,  which  is  still  deter- 
mined by  the  former  Stamp  Act :  (16  L.  T.  184.) 

By  the  new  Stamp  Act  (13  &  14  Vict.  c.  97,  schedule  Warrant  of  Warrant  of 
Attorney),  a  warrant  of  attorney  (with  or  without  a  release  of  errors)  *^*o™«7- 
to  confess  and  enter  up  a  judgment  in  any  of  Her  Majesty's  courts  at 
Westminster  or  in  Ireland,  or  in  any  of  the  courts  of  the  counties 
palatine  of  Lancaster  and  Durham,  or  in  any  other  court  of  record 
holding  pleas,  where  the  debt  or  damage  amounts  to  409.,  which  shall  be 
given  as  a  security  for  the  payment  of  any  sum  or  sums  of  money,  or 
for  the  transfer  of  any  share  or  shares  in  any  of  the  Grovemment  or 
Parliamentary  stock  or  funds,  or  in  the  stock  and  funds  of  the  Grovemor 
and  Company  of  the  Bank  of  England,  or  of  the  Bank  of  Ireland,  or  of 
the  East  India  Company,  or  of  the  South  Sea  Company,  or  of  any  other 
company  or  corporation,  is  chargeable  with  the  same  duty  as  on  a  bond 
for  the  like  purpose,  save  and  except  where  such  payment  or  transfer 
shall  be  already  secured  by  a  bond,  mortgage,  or  other  security  which 
shall  have  paid  the  proper  ad  valorem  duty  on  bonds  or  mortgages  im- 
posed by  law  at  the  date  thereof,  exceeding  in  amount  the  sum  of  5».  ; 
and  also  except  where  the  warrant  of  attorney  shall  be  given  for  secur- 
ing any  sum  or  sums  of  money  not  exceeding  200^  for  which  the  person 
giving  the  same  shall  then  be  in  actual  custody  under  an  arrest  on  mesne 
process  or  in  execution  ;  and  in  those  cases  a  duty  of  6s, 

Warrants  of  attorney  not  otherwise  charged,   are  charged  with  a  duty 
of  1/.  \Ss.    As  to  cognovit  see  Agrebmknt. 
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Paet  VI. 


RELEASES,  INDEMNITIES  AND  GUARANTEES. 


Section  I. 


GENERAL  RELEASES. 


Ko.  T. — Gbhxkal  RBi.EAtt  o>  A  P^maAftT  Lbgagt  ruou  a  Legate  to 

AN  EXSCUTOB. 


Ko.  II. — GXVBBAL  RbIBASB  BT  8BVBBAL  LbGATBBS. 

Ko.  lU. — Rkleasb  to  EkBcuTOBs  BT  Hcsbakd  Ain>  WlFB  Of  TWO  Sims  or 

MOVBT   BEQUKATHBD  BT   WiLL  AHB  DIBBCTED  TO  BB   IHYBSTBI)   DT  TBI 

Fuin>8   npoB  thb  Tbu8T8  or  thb  Husbabd  axd  Witx's  Mabbiagi 
Sbtiubmbbt. 

Ko.   IV.— GBIfBBAL  RbLBABB  BT   A  RbSIDVABT  LbOATEB  TO  ExBCUTOBB. 
Ko.   y. — ReLEABB    TROU  a  CbBDIIOB    to    a    DeBTOB    Ut*OK    BBCBiyiBG    TBB 

AMOUHt  ot*  HIS  Claim. 
Ko.  yi.— Shobt  Fobm  ov  Mutual  Release  BBrmCEB  Two  Fabtdss. 
'No.  VII. — Mutual  Release  bt  Two  Fabtetbbs  ob  a  Dissolutiok  of  FaeT' 

BBBdHIP. 
Ko.   VUI.—RELBASfi  BY  A  WaBD  TO   HI8   GuABDlAK* 
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No.  IX. — Release  ov  Claims  ufon  akd  Coysnant  to  ikdbmmift  ak  £x- 

XCUTOB  WHO  HAS  ASSIQKBD  FbESONAL  EsTATB  DBTISED  UPON  TRUST  IN 
FAVOUR  OV  A  TEBTAirr  FOB  LlVB  AMD  RsBlAIBDEBMAir  TO  TbUSTBVS 
UPOH  THE  SAME  TbUSTS,  PBOM  ALL  ClAIMS  IN  BB8PBCT  OF  LeOACT 
DUTT,  OB  UFON  THE  TeSTATOB's  EsTATE,  IN  BB8FBGT  OF  DbBTB  SUB8B- 
QUEBTLT  DISOOTEBED. 

No.  X. — ^Releasb  bt  a  Cestui  que  Tbust  to  whom  Tbust  Funds  and 

SBCUBrriES,  to  which  HB  has  BBCOMB  ABSOLUTBLT  KHTIIIiBD  UNDEB 
THE  TbUSTB  of  the  MaBBIAOB  SETTLEMENT  OF  HIS  FaBEHTB,  HATE 
BEEN  TBANSFBBBBD  BT  THE  TbUSTEBS  OF  SUCH  SETTLEMENT. 
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No.  L 


GENERAL  RELEASE  OF  A  PECUNIARY  LEGACY  FROM  A 

LEGATEE  TO  AN  EXECUTOR. 


1.  Exordinm. 

2.  Redtalof  will  bequeathing  l^pacj, 

and  appointiDg  ezeoatcm,  the 


death  of  testator,  and  probate 
of  his  will. 

3.  Of  the  amount  of  the  lei^acf  dafy. 

4.  General  releases. 


Elordiain.  1.  TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL 

COME»  (kffatee),  of,  &c»  aends  greeting. 

2.  Whereas  (testatar),  late  of»  &c  deceased,  by  his  last  will, 
Bedtal  of  will    dated  the  day  of  ,  bequeathed  unto  the  said  (legatee) 

legacy,  and  the  sum  of  500/.  Sterlings  and  appointed  (executoTs\  of,  &C.9  joint 
exeeatonf  the  oxecutOFS  of  his  Said  will^  which  sfud  will  (the  said  (teetaiar)  having 
i^thJ  *^^  died  on  or  about  the  day  of  without  having  altered  or 

of  hitt  will  revoked)  was  duly  proved  by  the  said  (exeaUars)  in  the  Preroga- 
tive Court  of  the  Archbishop  of  Canterbury  on  the  day 
of           following. 


Of  the  amoaot       3.  A.ND  WHEREAS  the  legacy  duty  payable  for  the  said  legacy 

of  the  leffacT  _  i»  *  ^ 

daty.  of  500^  amounts  to  the  sum  of  £  ,  being  at  the  rate  of 

£  for  every  1007.  on  the  amount  thereof. 

<3«iieralrelease8.       4.   NoW  THEREFORE  KNOW  TE,  that  the  Said  (legatee)  DOTH  by 

these  presents  acknowledge  to  have  received  of  and  from  the  said 
(executors)  the  sum  of  £  sterling,  being  the  residue  or  clear 

balance  of  the  said  sum  of  500L  so  bequeathed  to  the  sud  (legatee) 
by  the  said  hereinbefore  recited  wiD  of  the  said  (testator)  deceased 


HODEBN  OONVEYANCINO.  507 

as  aforesaid^  after  deducting  therefrom  the  sum  of  £  so       NaL 

retained  by  the  sud  {executors)  for  the  sud  legacy  duty  payable  General  Meate 
thereon  as  aforesaid ;  and  of  and  from  the  said  sum  of  500/.,  and  ^^^^^9!^^ 
every  part  thereof,  the  said  (legatee)  doth  by  these  presents      Le^tee 

release,  exonerate,  and  for  ever  discharge  the  said  {executors)  and       

each  and  every  of  them,  their  and  each  and  every  of  their  heirs, 
executors  and  administrators,  and  also  all  the  estate  and  effects 
whatsoever  of  the  said  {testator)  deceased ;  and  also  that  the  said 
{legatee)  DOTH  by  these  presents  remise,  releasci  and  for  ever  qait 
claim  unto  the  said  {executors)  and  each  and  every  of  them,  their 
and  each  and  every  of  their  heirs,  executors  and  administrators, 
all  action  and  actions,  suit  and  suits,  cause  and  causes  of  action 
and  suit,  claims  and  demands  whatsoever,  of  him  the  said  {legatee) 
for  or  in  respect  of  the  said  sum  of  5007.,  or  any  interest  payable 
in  respect  of  the  same,  or  any  part  thereo£ 

In  witness,  &c 
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No.  IL 


GBNERAL  RELEASE  BY  SEVERAL  LBGATBBS. 


1.  Exordiain» 

2.  Recital  of  will  bequeathiof^  shkres 

in  tnufc  moneys  to  children,  to 
become  vested  interests  on  sons 
attaining  twenty-one,  and  in 
daughters  on  attaining  that  age 
or  marriage. 


3.  Of  death  of  testator's  wife. 

4.  That  ehildran   have  all   attained 

twenty-one. 

5.  That  trostees  have  traoaferred  or 

paid  over  to  the  children  their 
respective  shares  of  trust  moneys. 

6.  General  releases. 


Exorfium.  1.  TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL 

COME,  We  {jiames  of  relecLiars)  send  greeting. 


RedtalofwiU 
bequMthing 
shares  in  trost 
moneys  to 
children  to 
become  vested 
i&terests  on 
sons  attumng 
twenty-one,  and 


2.  Whereas  {testator^  late  of,  &<%«  by  his  last  will  dated 
the  day  of  devised  all  his  real  and  personal  estate 

unto  the  said  {trustees^  their  heirs,  executors,  administrators  and 
assigns,  UPON  trust  to  sell  the  real  estate  and  collect  and  get  in 
such  parts  of  the  personal  estate'  as  should  not  consist  of  money, 
m  daagh'ten"on  ^  ^^^  ^^^  wholc  might  be  Converted  into  money,  which  the  said 
attorning  that    testator  directed  his  said  trustees  should  invest  either  in  the  funds 

age  ormamage. 

or  upon  real  or  Oovemment  securities,  with  usual  power  of 
varying  securities,  and  upon  further  trust  to  pay  the  interest, 
dividends  and  annual  produce  of  the  said  trust  moneys,  stocks, 
funds  and  securities  unto  {name  oftestatar^s  wife)  during  the  term 
of  her  life,  if  she  should  so  long  continue  a  widow  and  unmarried, 
and  immediately  after  her  decease  or  marriage,  upon  trust  for 
all  and  every  the  children,  if  more  than  one,  of  the  said  testator, 
who  being  a  son  or  sons  should  attain  the  age  of  twenty-one 
years,  or  who  being  a  daughter  or  daughters  should  attain  that  age 
'  or  marry,  in  equal  shares  as  tenants  in  common,  with  provisions  for 
maintenance  of  such  children  during  their  respective  minorities, 
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and  aleo  powers  of  advancement  in   the  world  afl  in  the  now       No.  ii. 
reciting  will  is  declared ;  and  the  said  (testator)  appointed  the  said  General  Release 
{trustees)  executors  of  his  said  will,  which  (he  the  said  {testator)     ^*l^^] 

haying  died  on  or  about  the  day  of  without  having        

altered  or  revoked)  was  duly  proved  by  his  said  executors  therein 
amed  in  the  Prerogative  Court  of  the  Archbishop  of  Canterbury 
on  the  day  of 

3.  And  WHEREAS  the  said  {testator's  wife)  died  on  or  about  Of  death  of 

.  1  /•  tesUtor's  wife. 

the  day  of 

4.  And  whereas  the  said  {releasors)  are  the  only  children  of  That  ohiidnD 
the  said  {testator),  and  all  of  them  have  attained  the  age  of  twenty-  twenty-oDe. 
one  years;  the  said  {name)y  the  youngest  of  the  said  children, 

having  attained  the  age  of  twenty-one  years  on  the  day 

of  last 

5.  Akd  whereas  the  said  {trustees)  have  transferred  and  paid  That  tmetees 

•    «#ti«  •  haTo  traDflferred 

over  unto  the  said  (releasors)  the  whole  of  their  respective  shares  or  paid  over  to 
in  the  said  trust  moneys  and  premises,  as  they  the  siud  (releasors)  thdr  nsp^To 
do  hereby  respectively  testify  and  acknowledge*  aharee  of  the 

^         *  "^  "^  ^^  trust  moDfljs. 

6.  Now  therefore  know  TE,  that  we  the  said  {rekasors)  do  General  release. 

by  these  presents  severally  and  respectively  acquit,  release,  ex- 
onerate, and  for  ever  discharge  the  said  (trustees)  and  every  of 
them,  and  the  heirs,  executors  and  Administrators  of  them,  and 
every  of  them,  of  and  from  the  trusts  of  the  said  hereinbefore 
recited  will  of  the  said  (testator)  deceased ; '  and  also  of,  from 
and  against  all  action  and  actions,  suit  and  suits,  cause  and  causes 
of  action  and  suit,  accounts,  reckonings,  sum  and  sums  of  money, 
and  all  claims  and  demands  whatsoever  which  they  the  said 
{releasors)  respectively  now  have  or  ever  had  against  the  said 
trustees  in  respect  of  the  said  trust  estate,  trust  moneys  and 
premises,  or  the  estate  and  effects  of  the  said  testator  deceased, 
or  any  part  thereof,  or  any  interest  for  the  same,  or  for  or  on 
account  of  any  such  deed,  matter  or  thing  whatsoever  in  relation 
thereto. 

In  witness,  4&c. 
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No.  IIL 


RELEASE  TO  EXECUTORS  BY  HUSBAND  AND  WIFE  OF  TWO 
SUMS  OF  MONEY  BEQUEATHED  BY  WILL,  AND  DIRECTED 
TO  BE  INVESTED  IN  THE  FUNDS,  -  UPON  THE  TRUSTS  OF 
THE  HUSBAND  AND  WIFE'S  MARRIAGE  SETTLEMENT. 


1.  Ezordiam« 

3.  Recital  of  will,  direoUng  the  in- 
vestment of  moneys  therebj 
bequeathed. 

3.  Of  codicil,  directing  the  invest- 
ment  of  a  Anther  som. 


4.  Of  death  of  testator  and  probate  of 

his  wilL 

5.  That  execators  have  invested  mo- 

neys pursuant  to  directioofl  of 
will. 

6.  General  release. 


Exordium.  1.  TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL 

COME,  We  {husband  of  legatee)^  and  {Christian  name  of  legatee^ 
his  wife,  send  greeting. 

Beduiof  win       2.  Whereas  {tesUOor),  late  of,  &c,  deceased,  by  his  last  will, 
^^^^^tof    dated  the  daj  of  ,  directed  that  his  said  executon 

JJ^2J^i*^  thereinafker  named  should,  within  the  space  of  twelve  calendar 
months  after  his  decease,  invest  the  sum  of  £  ,  exclamve  of 

legacy  duty,  in  the  names  of  (trustees  of  marriage  settlement  of 
legatee  and  her  husband),  in  the  Three  per  Cent.  Consolidated  Bonk 
Annuities,  to  be  held  by  them  the  said  (trustees)^  upon  the  same 
trusts  as  the  sum  of  £  is  settled  by  the  said  (testator)  for 

the  benefit  of  the  said  (legatee)  and  the  said  (husiemd),  and  the 
issue  of  the  said  intended  marriage,  by  a  certain  indenture  dated 
the  day  of  ,  made  between  (insert  names  of  parties) 

(being  the  settlement  made  previously  to  the  marriage  of  the  said 
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{husband),  and  (  Christian  name)  his  wife,  which  was  shortly  after-  No.  III. 
wards  duly  solemnized),  and  appointed  the  said  (executors)  joint  luieaaeto 
executors  of  his  said  will  ^"^^ 

and  Wife  of 

3.  And  whebeas  the  said  testator,  by  a  codicil  to  the  said  will     of  Money 
dated  the            day  of            ,  directed  that  his  said  executors  ^^^^^^^ 
should  invest  the  further  sum  of  £  in  like  manner,  in  the        

,  Of  codicil 

names  of  the  said  (trustees)  upon  the  same  trusts  as  the  said  sum  directing  tbo 

/»  A  inTestmont  of  a 

^*  *  •  •     fDrthor  ftum. 

4.  And  whereas  the  said  (testator)  died  on  or  about  the  Of  death  of 
day  of            without  having  altered  or  revoked  the  said  recited  probate  of  hia 
directions  and  bequests  contained  in  his  said  will  and  codicil^  both  of  ^^^' 
which  were  duly  proved  by  his  said  executors  therein  named  in 

the  Prerogative  Court  of  the  Archbishop  of  Canterbury,  on 
the  day  of 

5.  And  whereas  the  said  (executors)  have  duly  invested  the  That  trostees 
said  two  several  sums  of  £  and  £  in  the  names  of  the  iBolm^^^ 
said  (trustees),  in   the   said  Three  per  Cent  Consolidated  Bank  §^""'3^^ 
Annuities,  which,  after  deducting  all  incidental  expenses,  produced  will. 

the  sum  of  £  in  the  said  stock,  which  is  now  standing  in  the 

names  of  the  said  (trustees)  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England. 

6.  Now    therefore   know   TE,  that   we   the  said  (husband)  General  release. 

and  (Christian  name)  his  wife,  DO  by  these  presents  acquit,  release, 
exonerate  and  for  ever  discharge  the  said  (executors)  and  every  of 
them,  and  the  heirs,  executors  and  administrators  of  them,  and  of 
every  of  them,  and  also  the  estate  and  effects  of  the  said  (testator) 
deceased,  of  and  from  the  said  two  several  sums  of  £  and 

£  ,  so  bequeathed  by  the  said  hereinbefore  recited  will  and 

codicil  of  the  said  (testator)  deceased  upon  the  trusts  aforesaid,  and 
also  from  all  action  and  actions,  suit  and  suits,  cause  and  causes 
of  action  and  suit,  accounts,  reckonings,  sum  and  sums  of  money 
and  all  claims  and  demands  whatsoever,  which  they  the  said 
(huAamd)  and  (Christian  name)  his  wife,  and  (trustees)  or  any  of 
them  now  have  or  hath,  or  ever  had,  or  which  the  executors, 
administrators  or  assigns  of  them  or  either  of  them  could  or  might 
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No.  III.  have  hadj  claimed  or  demanded  from  or  against  the  £aid  {exeadm) 

Bdatm  to  or  any  or  either  of  them,  or  the  estates  and  effects  of  the  said 

^^"^^^^  {testator)  deceased,  for  or  on  account  of  the  said  two  several  sum 

"S?  ^^  ^  of  £  and  £  ,  or  any  part  thereof,  or  any  interest  for 

Two  Sums 

of  Money     the  Same,  or  for  or  on  account  of  any  act,  deed,  matter  or  tbing 
vm,  #c.      whatsoever  in  relation  thereto. 

In  witness,  &c- 
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No.  IV. 


GENERAL  RELEASE  BY  A  RESIDUARY  LEGATEE  TO 

EXECUTORS. 


1.  Parties. 


^.  Recital  of  will  bequeathiDg  lega- 


cies,  appointing  executors,  and 
resifhiar^  bequest. 

3.  General  release. 


[Insert  exordium^  ut  ante.  No.  I.,  clause  l,  p.  506.] 

1.  Whereas  {testator),  late  of,  &c.,  deceased,  by  his  last  will,  Parties. 
dated  the  day  of  after  bequeathing  certain  pecuniary 

legacies,  bequeathed  all 'the  residue  of  his  personal  estate  unto  the 
said  {residuary  legatee)^  and  appointed  the  said  {executors)  joint 
executors  of  bis  said  will.  [Recite  death  of  testator  tind  probate 
of  his  wiU^  utante.  No.  IIL,  clause  4,  p.  511*] 


2.  And  whereas  the  said  executors  having  discharged  all  the  Recital  of  will 
debts  of  the  said  (testator),  so  far  as  the  same  have  come  to  their  legacies, 
knowledge,  and  also  his  funeral  and  testamentary  expenses,  and  exS^re^and 
the  whole  of  the  legacies  so  bequeathed  by  his  said  will  as  afore-  f^*'^**^ 
said,  the  clear  residue  of  the  personal  estate  of  the  said  testator, 
the  whole  of  which  has  been  converted  into  money,  now  consists 
of  the  sum  of  £  ,  the  balance  of  which  said  sum,  amounting 

to  the  sum  of  ,  after  deducting  thereout  the  sum  of 

£  ,  which  has   been  retained  by  the  said  {executors),  for 

legacy  duty  payable  thereon,  has  been  this  day  duly  paid  by  them 
to  the  said  {residuary  legatee),  as  the  said  {residuary  legatee)  doth 
hereby  testify  and  acknowledge. 
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No.  IV.  3.  Now  THEBEFOBE  KNOW  YE  that  in  coiiBideration  of  soch 

General      payment  as  aforesaid,  I  the  said  {redduary  legatee)^  DO  by  these 

Ht^i^ry     pi^esents  remise,  release,  and  for  ever  discharge  the  said  executors, 

LegaiM  to    ^j  j  ^ach  and  every  of  them,  their  and  each  and  every  of  their 

heirs,  executors,  and  administrators,  and  the  estate  and  effects  of 

the  said  (testator)  deceased ;  and  also  that  I  the  sud  (residMory 
Ugatee)y  DO  by  these  presents  release  and  quit  claim  unto  the  wA 
executors,  and  each  and  every  of  them,  their  and  each  and  every 
of  their  heirs,  executors  and  administrators,  of  and  from  all  action 
and  actions,  suit  and  suits,  cause  and  causes  of  action  and  soit, 
claims  and  demands  whatsoever  of  me  the  scud  (residuary  legatee), 
for  or  in  respect  of  the  said  residuary  estate,  and  all  other  sum 
and  sums  of  money  and  the  interest  thereof,  benefit  and  advantage, 
bequeathed  to  me  by  the  said  recited  will  of  the  said  {testator) 
deceased. 

In  WITNESS,  &c. 
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No.   V. 


RELEASE  FROM  A  CREDITOR  TO  A  DEBTOR  UPON  RECEIVING 

THE  AMOUNT  OF  HIS  CLAIM. 


1.  Parties. 

2.  Recital  that  debtor  ia  indebted  to 

creditor. 


3.  Of  disputes  as  to  amount  of  claims 

and  final  agreement. 

4.  General  release. 


1.  THIS  INDENTURE,  maae  the      day  of       ,  A.D.,  18    ,  Partiei. 
Between  {creditor)  of,  &a,  of  the  one  part,  and  (debtor),  of,  &c., 

of  the  other  part. 

2.  Whereas  the  said  {debtor)  became  indebted  to  the  said  Recital  tbit 
{creditor)  in  a  considerable  sum  of  money,  on  account  of  various  indebted  to 
dealings  and  transactions  that  have  taken  place  between  them,  as  ^    ^^' 
also  on  account  of  moneys  from  time  to  time  lent  and  advanced  by 

the  said  {creditor)  to  the  said  {debtor),  or  paid  by  the  said 
{creditor)  for  the  use  and  benefit  of  him  the  said  {debtor),  and  at 
his  request. 

3.  And  whereas  certidn  disputes  and  differences  have  arisen  Of  dispntes  as 
between  the  said  {creditor)  and  {debtor)  as  to  the  exact  amount  that  cLumB  and  final 
was  due  and  owing  between  them,  and,  for  the  purpose  of  settling  «8^™«°^ 
the  same,  it  has  been  agreed  that  the  said  {creditor)  should  pay  to 

the  said  {debtor)  the  sum  of  £  ,  in  full  satisfaction  and  dis- 

charge of  all  demands,  and  that  the  said  creditor,  on  receiving 
the  same,  should  execute  a  valid  release  of  all  his  claims  in  manner 
hereinafter  mentioned. 

VOL.  II.  2   L 
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No.  V.  Now  THIS  Indenture   witnessbth,   that   in  pursaaDce  rf 

lUlease/roma  the  Said  recited  agreement,   and  in  consideration  of  the  som  of 
Debtor  upon    ^  Sterling,  paid  hj  the  said  (debtor)  to  the  said  {cred^} 

'■J^^^^f  on  the  execution  hereof,  the  receipt  of  which  the  said  (creditor) 
Aw  Claim,  hereby  acknowledges,  and  therefrom  doth  release,  exonerate,  and 
for  ever  discharge  the  said  {debtor)^  his  heirs,  executors  and 
administrators,  HE  the  said  (creditor)  DOTH  hereby  for  himself,  his 
heirs,  executors  and  administrators,  remise,  release,  and  for  em 
quit  claim  unto  the  said  (debtor),  his  heirs,  executors,  and  adminis- 
trators, ALL  action  and  actions,  suit  and  suits,  cause  and  causes  of 
action  and  suit,  debts,  sum  and  sums  of  money,  accounts,  reckon- 
ings, claims  and  demands  whatsoever,  both  at  law  and  equity,  wbich 
he  the  said  (creditor)  now  hath,  or  which  he,  his  heirs,  executonor 
administrators,  if  these  presents  had  not  been  made  and  executed, 
could  or  might  at  any  time  or  times  hereafter  have,  claim,  challenge 
or  demand  upon  or  against  the  said  (debtor)^  his  heirs,  execttton 
or  administrators,  for  or  on  account  of  any  matter,  cause  or  thbg 
whatsoever,  up  to  and  inclusive  of  the  day  of  the  date  of  these 
presents. 

In  witness,  &c. 
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No.  VI. 


SHORT  FORM  OF  MUTUAL  RELEASE  BETWEEN  TWO 

PARTNERS. 


1.  Exordium. 

S.  Recital  of  mutual  dealings  between 


the  parties,  which  have  been  all 
wound  up. 

3.  General  release. 


1.  TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL 
COME,  We  {A.  B.)  of,  &c,  and (C.  D.)  of,  &c,  send  greeting:  ^=*"^^ 

2.  Whebeas  several  dealinscs  and  transactions  have  taken  place 
between  the  eaid  {A,  B*)  and  (C  Z>.),  all  of  which  have  now  been  matiiai  deaUngs 
wound  op,  and  finally  settled  and  adjusted.  paltinVhidi 

have  been  all 
woiuad  op. 

3.  Now  THEREFORE  KNOW  YE,  that  each  of  as  tho  said  {A.  B,) 

and  (C  D.)  doth  by  these  presents  for  himself,  his  heirs,  execu-  ^^^^^'^^"e. 
tors  and  administrators,  acquit,  release,  exonerate  and  for  ever 
discharge  the  other  of  them^  his  heirs,  executors  and  administrator^ , 
and  all  his  and  their  lands  and  tenements,  goods,  chattels,  estate 
and  effects  whatever,  from  all  sum  and  sums  of  money,  accounts, 
reckonings,  actions,  suits,  claims  and  demands,  for  or  on  account  . 
of  any  matter,  cause  or  thing  whatsoever,  up  to  and  inclusive  of 
the  day  of  the  date  hereof. 

In  witness,  &c. 


2  L  3 
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No.  VIL 


MUTUAL  RELEASE  BY  TWO  PARTNERS  ON  A  DISSOLUTIO 

OF  PARTNERSHIP. 


1.  Parties. 

2    Recital  of  partDenbip. 

3.  Of  dissolution  of  partnership. 


4.  That   paitnership    aooonnti  hm 

been  wound  up^ 

5.  General  nlsaae. 


Parties. 


BedUlof 
putnenfaip. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.,  185  , 
Between  {A.  B.)  of,  &c,  of  the  one  part^  and  (C  D.)  of,  &a,  of 
the  other  part. 

2.  Whereas  the  said  {A.B.)  and  (C  D.)  have  for  several  yean 
past  carried  on  the  trade  or  business  of  (state  business)  at  [Iksebt 
Tiame  of  place  of  businessly  under  the  style  or  firm  of  (state  styk  of 
partnership,) 


Of  diaaoiutioo        3.  And  WHEREAS  the  Said  (A.  B.)  and  (C.  D.)  have  this  day 

«f  partnewhip.      ^  ^  ....  t 

dissolved  the  said  partnership,  a  notice  of  which,  signed  by  botii 
the  said  {A,  B.)  and  (C  27.),  hath  also  been  inserted  in  the  Gazette. 

4.  And  whereas  the  whole  of  the  partnership  aoeoants 
between  the  said  (A.  B.)  and  (C  D.)  have  been  wound  up,  and 
finally  settled  and  adjusted. 


That  partner- 
ship accoants 
have  been 
wound  np. 


General  release.        5.   JfoW  THEREFORE   THIS  INDENTURE    WITNESSETH,  that  in 

consideration  of  the  premises,  each  of  them  the  said  {A.  B,)  and 

\C,D.\  for  himself,  his  heirs,  executors  and  administrators,  both 

by  these  presents  remise,  release,  and  for  ever  quit  claim  unto  the 
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Other  of  them,  his  heirs,  executors  and  administrators,  all  action     No^ii. 
and  actions,  suit  and  suits,  cause  and  causes  of  action  and  suit,  Mutual  Reieate 
accoants,  reckonings,  claims  and  demands  whatsoever,  both  at  law  onaDissolutum 
and  in  equity,  which  either  of  them  the  said  {A.  B.)  or  (  C.  D.\  his  ^^  p^^^^- 
heirs,  executors  or  administrators  now  have,  ever  had,  or  could 
or  might  in  case  these  presents  had  not  been  entered  into  and 
executed,  have  had,  against  the  other  of  them,  his  heirs,  executors  or 
administrators,  for  or  on  the  said  partnership  account,  or  any  matter 
or  thing  relating  thereto,  or  in  anywise  concerning  the  same,  or 
connected  therewith, 

« 

In  witness,  &c 
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No.  VIIL 


RELEASE^BY  A  WARD  TO  HIS  GUARDIAN. 


General  reic.se.  KNOW-ALL  MEN  BY  THESE  PRESENTS,  that  I  (name 
and  place  of  abode  of  ward),  do  bj  these  presents  remise,  reletfie, 
and  for  ever  quit  claim  unto  {guardian)  of,  &c.,  all  and  all  manner 
of  action  and  actions,  suit  and  suits,  cause  and  causes  of  action  and 
suit,  accounts,  reckonings,  claims  and  demands  whatsoever,  whicn 
I  the  said  {ward),  now  have,  ever  had,  or  which  I,  my  ezecuton 
or  administrators^  at  any  time  hereafter  can  or  may  have^  claim  or 
demand  against  the  said  {guardian),  his  heirs,  executors  or  adminis- 
trators, concerning  the  management  of  any  lands,  tenements  or 
hereditaments  of  me  the  said  {ward),  or  any  part  thereof,  on  account 
of  any  sum  or  sums  of  money,  rents  or  profits  received  by  him  out 
of  the  same  premises,  or  any  paymeirts  made  thereout  during  my 
minority,  or  any  other  act,  cause,  matter  or  thing  relating  thereto* 
from  any  time  past  to  the  day  of  the^date  hereof. 

In  witness,  &C. 
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No.  IX. 


RELEASE  OF  CLAIMS  UPON,  AND  COVENANT  TO  INDEMNIFY. 
AN  EXECUTOR  WHO  HAS  ASSIGNED  PERSONAL  ESTATE 
DEVISED  UPON  TRUST  IN  FAVOUR  OF  A  TENANT  FOR  LIFE 
AND  REMAINDER  MAN  TO  TRUSTEES  UPON  THE  SAME 
TRUSTS,  FROM  ALL  CLAIMS  IN  RESPECT  OF  LEGACY  DUTY. 
OR  UPON  THE  TESTATOR'S  ESTATE  IN  RESPECT  OF  DEBTS 
SUBSEQUENTLY  DISCOVERED. 


1.  Pkffties. 

2.  Redtal  of  deed  of  dedantion  of 

trust. 

3.  First  testatam:  f^enenl  release. 

4.  Second   testatum,  by   which  re- 

mainder man  and  trustees  cove- 
nant to  indemnify  executor  from 


all  claims  in  respect  of  legacy 
duty. 

6.  Third  testatum:  tenant  for  life, 
remainder  man  and  trustees, 
covenant  to  indemnify  executor 
against  any  subsequent  claims 
made  upon  the  testator's  estate. 


of  trust. 


1.  THIS  INDENTURE,  made  the        day  of        A,D.  18     ,  Partie.. 
Between  {legaiee  for  Kfe\  of  the  first  part,  {remainder  man\ 

of  the  second  part,  {trustees),  of  the  third  part,  and  {executor),  of 
the  fourth  part. 

2.  Whereas  by  indenture  bearing  even  date  herewith,  ai^d  5^**1**^ 

•  •  I  •  QC6Cl  Oi 

made  between  the  said  {executor),  of  the  first  part,  the  said  {legatee  deciantioa 
for  life),  of  the  second  part,  the  said  (remainder  man\  of  the  third 
part,  and  {two  trustees),  of  the  fourth  part,  after  reciting  that 
{testator),  of,  &c.,  had  bequeathed  the  sum  of  £  upon  trust  to 

invest  the  same  in  manner  therein  mentioned,  and  pay  the  annual 
produce  thereof  unto  the  said  {legatee  for  life)  during  his  life,  and 
after  his  decease  to  pay  the  principal  to  the  said  {remainder  man), 
bis  executoas,  administrators  and  assigns,  and  that  the  said 
{testator)  had  appointed  the  said  {executor)  residuary  legatee  and 
sole  executor  of  his  will,  which  (the  said  {testator)  having  died 
shortly  afterwards  without  having  altered  or  revoked),  was  duly 
proved  by  the  said  {executor)  in  the  Prerogative  Court  of  Canter- 
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No.  IX.      bury,  on  the  day  of  m  the  same  year.     And  also 

Release  of    RECITING  that  the  Said  suni  of  £  y  after  paying  the  legacy 

and  cSpwon*  ^^^7  chargeable  upon  the  life  interest  of  the  said  {legatee  for  life), 

^^^^J^^^had  been   invested   by  the   said  {executor)  in   the   purchase  of 

£  Three  per  Cent.  Consols.     And  further  recitikg  tbt 

the  said  sum  of  £  ,  Three  per  Cent.  Consols,  had,    at  the 

request  of  the  said  {legatee  for  life)  and  {remamder  man),  beco 
transferred  into  the  names  of  the  said  {trustees.)  It  is  witnb8SH) 
AND  DECLARED^  that  the  Said  {trustees)^  and  the  survivor  of  them, 
his  executors  or  administrators,  should  stand  possessed  of  the  sud 
sum  of  £  Three  per  Cent.  Consols,  upon  such  and  the  same 

trusts  as  are  declared  of  and  concerning  the  same  in  and  by  the 
said  thereinbefore  recited  will  of  the  said  {testator)  deceased. 

First  testotnm:         3.   NoW  THIS   INDENTURE  WITNESSETH,   that  in   consideration 

ge  ease.  ^j.  ^j^^  premises,  they  the  said  {tenant  for  Ufe)  and  {remainder  man) 

DO,  and  each  of  them  doth,  by  these  presents,  remise,  release, 
exonerate  and  for  ever  discharge  the  said  {executor),  his  heiis^ 
executors  and  administrators,  and  his  and  their  lands  and  tene- 
ments, goods  and  chattels^  of  and  from  all  and  every  the  trusts  of 
the  said  hereinbefore  recited  will  of  the  said  {testator)  deceased, 
and  also  of  and  from  all  actions,  suits,  accounts,  reckonings, 
legacies,  sum  and  sums  of  money,  claims  and  demands  whatsoever, 
which  they  the  said  {tenant  for  life)  and  {remainder  man),  or  eithef 
*  of  them,  now  have  or  hath,  or  which  they  or  either  of  them, 
'  their  or  either  of  their  executors  or  administrators,  shall  or  maji 
at  any  time  or  times  hereafter,  have,  claim,  challenge  or  demand, 
against  the  said  {executor)^  his  heirs,  executors  or  administrators, 
for  or  on  account  of  the  said  several  sums  of  money  so  bequeathed 
upon  trust  for  them  the  said  {tenant  for  life)  and  {remainder  man), 
in  and  by  the  said  hereinbefore  recited  will  of  the  said  {testator), 
deceased,  or  by  any  act,  deed,  matter  or  thing  whatsoever,  in 
relation  thereto. 

Second  4.    AnD    THIS    INDENTURE    ALSO   WITNESSETH,    that    for   thc 

by  whtch  Considerations  aforesaid,  they  the  said  {remainder  man)  and  {trustees), 
remainderman  j^   hereby  for  themselves,   their  heirs,  executors  and  admini*- 

and  trustees  ''  '  ' 

covenant  to  trators,  jointly  and  severally  covenant  with  the  said  {executor)} 
execatorfrom  his  heirs,  cxecutors  and  administrators,  that  they  the  BBdd( trustees), 
H  c  aims  m      ^^  ^j^^  survivor  of  them,  his  executors,,  administrators  or  asagns* 
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^ill,  immediatelj  upon  the  decease  of  the  said  (tenant  for  life),  pay      No.  IX. 
the  legacy  duty  on  the  said  sums  of  £        and  £  so  bequeathed     ROeoM  of 

to  the  said  {remainder  man)  after  the  decease  of  the  said  {tenant  ^^cwe^ 
far  life)  as  aforesaid ;  and  also  shall  and  will  from  time  to  time,  tojudemU/ym 

and    at  all   times  hereafter,  keep  indemnified  the  said  {executor),       

his  heirs,  executors  and  administrators,  of  and  from  the  same,  le^^dutj. 
and  all  claims  and  demands  in  respect  thereof;  and  also  of,  from 
and  against  all  actions,  suits  and  other  proceedings,  costs,  and 
expenses,  to  be  brought  or  prosecuted  or  incurred  against  or 
by  the  said  {executor),  his  hei^,  executors  or  administrators,  for 
or  on  account  of  the  nonpayment  of  the  said  last-mentioned  legacy 
doty^  or  in  relation  thereto. 

5.    And  this  Indenture  further  witnesseth,  that  for™'^^'f***?™- 

tenant  for  life, 

the    considerations    aforesaid,    the    said    {tefiant    for    life)   and  remainder  man, 
{remainder  man),  and  {trustees),  do  hereby  for   themselves,  their  covenant  to 
heirs,  executors  and  administrators,  jointly  and  severally  covenant  J!^"J^^ 
with  the  said  (executor),  his  heirs,  executors  and  ^ministrators,  •«*»"«*  »"y 

^  ^  .  ^  BQDBeqaent 

that  in  case  any  debt  or  debts  shall  at  any  time  hereafter  be  claims  made 
discovered    to    be    owing  from  the  said  (testator)  deceased  to  t^l^tor't  estate. 
any  person  or  persons  whomsoever,   and  the  said  {executor)  or 
other  the  personal  representatives  for  the  time  being  of  the  said 
{testator),  shall  be  called  upon  to  pay  the  same,  and  if  the  said 
residuary  estate  of    the    said  {testator)  shall   prove   insuflScient 
for  that  purpose,  then  and  in  such  case,  and  whenever  it  shall 
so  happen,  the  said  (trustees)  or  the  survivor  of  them,  his  executors 
or  administrators,  or  other  the  trustees  or  trustee  for  the  time 
being  of  the  said  hereinbefore  recited  indenture,  shall  and  will,  so 
far  as  such  residuary  estate  shall  so  prove  'to  be  deficient,  forth- 
with pay  the  amount  of  such  debt  or  debts,  and  also  all  such  costs, 
charges  and  expenses  as  may  have  been  incurred  by  reason  of  the 
nonpayment  thereof,  unto  the  said  {executor)  or  other  the  personal 
representatives  for  the  time  being  of  the  said  (testator),  and 
ilso  do  and  shall  keep  indemnified  the  said  (executor),  or  other 
the  personal   representatives   of  the  said  (testator),  of  and  from 
the  same,  and  also  of,  from  and  against  all  claims  and  demands 
in  respect  thereof,  or  in  anywise  in  relation  thereto. 

In  witness,  &c. 
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NaX. 


RELEASE  BY  A  CESTUI  QUE  TRUST  TO  WHOM  TRUST  FUiXM 
AND  SECURITIES,  TO  WHICH  HE  HAS  BECOME  ABSOLUTELY 
ENTITLED  UNDER  THE  TRUSTS  OF  THE  MARRUGB  SETTLB- 
MENT  OF  HIS  PARENTS,  HAVE  BEEN  TRANSFERRED  BY  THB 
TRUSTEES  OF  SUCH  SETTLEMENT. 


Pardee. 


Beeitalof 
marriage 
settlement 
creating  the 
trosta. 


1.  Parties. 

2.  Recital    of    marriaffe    settlement 

creating  the  trusts. 

3.  Of  investment  of  trust  moneys. 

4.  Of    death    of    parents    without 

having  exercised  power  of  ap- 
pointment. 


5.  Of  assignment  of  tmst  estate  to 

releasor. 

6.  General  release  to  trustees. 


7.  Covenant  for  indemnity  from  if 
leasor  to  trustees. 


1.  THIS  INDENTURE,  made  the  day  of  A.D.,  18  , 
Between  {releasor)^  of,  &c.,  of  the  one  part,  and  {releaKe\  of, 
&C.,  of  the  other  part 

2.  Whebeas,  by  indenture  dated  the  day  of  be- 
tween  (insert  names  and  additions  of  parties  to  deed),  being  t 
settlement  made  previously  to  the  marriage  of  the  said  (Jother) 
and  (mother),  the  capital  sum  of  10,0002.  was  declared  to  have  been 
paid  into  the  hands  of  {trustees)  UPON  TBUST  to  invest  the  same  in 
some  of  the  public  stocks  or  funds,  or  by  way  of  mortgage  upon 
the  security  of  freehold,  copyhold  or  leasehold  estates  of  ample 
value,  and  to  apply  the  interest,  dividends  and  annual  produce 
thereof  as  therein  directed,  during  the  joint  lives  of  the  said  {father) 
and  {mother),  and  the  life  of  the  survivor  of  them,  and  after  tbe 
decease  of  such  survivor,  uroN  trust  to  assign  the  said  sum  of 
10,000/,  and  the  stocks,  funds  and  securities  upon  which  the  same 
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»r  any  part  thereof  should  be  invested,  and  to  pay  over  the       No.  x. 
lividendsy  interest  and  annual  proceeds  thereof,  which  shall  have    ROean  qfa 
iccrued  due  thereon  from   the  death  of  the  survivor  of   them  ^••*»fi[*;« '»•*'*'» 

he    said    {father)   and    {mother)    amongst  all  the  children,  if       

nore  than  one,  of  the  said  intended  marriage,  in  such  manner  as 
;he  said  {Jather)  and  (mother)  during  their  joint  lives  should  by  deed 
ippoint,  and  after  the  decease  of  either  of  them,  then  as  the  sur- 
rivor  of  them  should  by  deed  appoint ;  and  in  default  of  such 
ippointment,  upon  trust  to  assign  the  said  trust  moneys,  stocks, 
Funds  and  securities,  and  to  pay  the  interest,  dividends  and  annual 
produce  thereof  so  accrued  thereon  as  aforesaid,  unto  or  amongst 
di  and  every  the  child  or  children  of  the  said  intended  marriage, 
if  more  than  one,  who  being  a  son  or  sons  should  attain  the  age  of 
twenty-one  years,  or  who  being  a  daughter  or  daughters  should 
attain  that  age  or  marry,  in  equal  shares  as  tenants  in  common ; 
AND  if  there  should  be  but  one  or  only  child,  then  upon  trust  to 
assign  the  said  trust  moneys,  stocks,  funds  and  securities,  and  the 
said  interest,  dividends  and  annual  produce  unto  such  only  child, 
for  his  or  her  own  absolute  use  and  benefit 

3.  And  whereas  the  greater  portion  of  the  said  trust  moneys  Of  uiTestment 
was  invested  by  the  said  {trustees)  by  way  of  mortgage  on  the      "*'  ™03«y«* 
security  of  freehold  property  of  ample  value,  and  the  residue  was 

invested  in  the  Three  per  Cent.  Consolidated  Bank  Annuities. 

4.  And  WHEREAS  the  said  {father)  having  survived  the  said  Of  death  of 
{mother\  died  on  or  about  the  day  of  (^neither  of  them  ^^g  ^*  ^ 
faaving  executed  the  power  of  appointment  so  limited  to  them  as  ^^^ 
aforesaid)  leaving  the  said  {releasor\  who  was  the  only  child  of  App<»QtmeDt. 
the  said  marriage  that  lived,  to  acquire  a  vested  interest  in  the 

said  trust  moneys  and  premises,  him  surviving,  who  has  sometime 
nnee  attuned  his  full  age  of  twenty-one  years. 

5.  And  whereas  the  said  {trustees)  have  duly  assigned  the  said  Of  assignment 
mortgage  debts  and  conveyed  the  said  mortgaged  hereditaments  to  releasor, 
nod  premises,  together  with  all  interest  now  or  henceforth  to 

accrue  due  for  the  same  unto  and  to  the  use  of  the  said  {releasor)^ 
his  heirs,  executors,  administrators  and  assigns,  according  to  the 
^pective  natures  and  qualities  of  the  premises,  and  have  also 
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^^^-       duly  transferred  the  sum  of  £  Three  per  Cent  Consolidited 

Relt<u9  of  a  Bank  Annuities^  being  the  residue  of  the  said  trust  moneys  unto 

^.         the  name  of  the  said  (releasor),  and  the  same  is  now  standing  b 

his  name  in  the  books  of  the  Governor  and  Compan  j  of  the  Bi&k 

of  England. 


General  reletae 
totnistees. 


CoTeoant  of 
indemnity 
from  releasor 
to  tmateea. 


6.  Now  THIS  Indentube  WITNESSETH,  that  in  considentioo 
of  such  assignment,  conveyance  and  transfer  as  aforesaid^  the  aid 
{releasor)  DOTH  by  these  presents  acquit,  release,  exonerate  and 
for  ever  dischai^e  the  said  {tru$tees)  and  every  of  them,  and  the 
heirs,  executors  and  administrators  of  them  and  every  of  them, 
and  the  lands  and  tenements,  goods  and  chattels  of  them  aod 
every  of  them,  of  and  from  the  said  sum  of  10,00021,  and  til 
interest  in  respect  of  the  same,  and  of  and  from  the  sum  and  sosoi 
of  money  whatsoever  which  came  into  their  hands  under  or  bj 
virtue  of  the  said  recited  indenture  of  settlement,  or  which  thejtf 
either  of  them,  their  or  either  of  their  executors  or  administnton 
are,  is,  or  can  be  liable  or  accountable  for,  under  or  by  virtue  of 
the  same,  or  any  of  the  trusts  therein  contained ;  and  AlfiO  from 
all  action  and  actions,  suit  and  suits,  cause  and  causes  of  actko 
and  suit,  accounts,  reckonings,  claims  and  demands  wbataoeveri 
which  the  said  {releasor)  now  hath  or  ever  had,  or  which  he,  Us 
executors  or  administrators  could  or  might,  if  these  presents  \id 
not  been  made  and  executed,  have  had,  claimed  or  demanded 
from  or  against  the  said  {trustees)  or  any  of  them,  or  the  heiiS} 
executors  or  administrators  of  them,  or  any  of  ihem,  for  or  on 
account  of  the  said  trust  moneys  or  any  part  thereof,  or  toy 
interest  for  the  same,  or  for  or  on  account  of  the  trusts  of  the  txA 
recited  indenture  of  settlement,  or  any  matter  or  transaction  in 
anywise  relating  thereto. 

7.  And  this  Indenture  also  witnessexh,  that  in  con- 
sideration of  the  premises  the  said  {releasor)  doth  hereby  fof 
himself,  his  heirs,  executors  and  administrators,  covenant  with  the 
said  {tntstees\  their  executors,  administrators  and  assigns,  that 
he  the  said  {releasor),  his  heirs,  executors  or  administrators,  shall 
and  will  from  time  to  time,  and  at  all  times  hereafter,  well  and 
sufficiently  protect,  save  harmless,  and  keep  indemnified  the 
said  {tnLste€s\  and  every  of  them,  and  the  heirs,  executors  9m 
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administrators  of  them  and  every  of  them,  of^  from  and  against       No.X. 
all  costs,  damages  and  expenses  whatsoever^  on  account  of  any    JUleoM  qf  a 
action  or  actions,  suit  or  suits,  or  other  proceedings  whether  at  law         |^       ' 
or  in  equity,  which  shall  be  brought  or  prosecuted  in  their  or  any 
of   their  names  or  name,  by  the  said  {rekasor)^  his  executors, 
administrators  or  assigns,  for  the  recovery  of  the   said  mortgaged 
debts,  or  the  possession  of  the  said  premises,  whereon  the  same  is 
secured,  or  the  foreclosure  of  any  such  mortgage  respectively, 
or  in  anywise  relating  thereto. 

In  witness,  &c. 
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Section  II. 


INDEMNITIES. 


Ko.  I. — ^CoTaNART  TO  BSPAT  PuSCHABB  MoVET  IH  CA8B  PuBCHASH  O 
LAWFULLY  SVICTKD  WXTHIK  THB  COUBU  OF  SiX  YsABS. 

Ko.  II. — BoVD  FEOM  VbKDOB  COVDITIOZIXD  FOB  QuiXT  T^JOYMMKTg  AID  10 
BETURH  Pt7XCHA8S  MONBT   HT  CA8B  OF  EviGTIOir. 

Ko.  ni. — BOHD  BT  YbuBOB  to  BBCUBB  THB  RXFATMBHT  OF  PuBCBAtf 
M0NBT8  IW  CA8B  PUBCHASBB  18  BVICTBD  OB  DISTUBBED  BT  CBBTAlf 
PbBSOK8  THXBBnr  BAMBB,  BUT  WHO  ABB  8UPP08ED  HOT  TO  BE  D 
BXIBTBNCB. 

Ko.  IV.— Dbmibb  of  ah  Estate  to  Tbubtxbs  to  sbcubb  thb  Rbpatvut 

OF  PUBCHA8B   MoiTBTS   IV   CA8B    THB    PuBCHASBB  18  BTICTBD   OF  OIHKi 
LaHDS  80LI>  OB  OOBVBTBD  TO  HIM  BT  THB  GbAHTOB. 

Ko.  v.— BOITD  OF  InDBMNITT  FBOM  a  YbHDOB  TO  A  PCBCHASBB  AGAIBST  A 
MOBTGAGB  DbBT  WHICH  18  8UPP06BD  TO  HATB  BBBH  PAID  OFF,  BUT 
THBBB  18  HO  FBOOF  OF  SUCH  PaTMBBT. 

Ko.  YI. — BOVD  BT  THB  PuBCHASBB  OF  LbASBHOLDS    FBOM    THB   LbSBBB  POB 

nn>BBiiiiFYiNa  thb  lattbb  agaibst  tub   Rbmts  and  CoTBMAim  or 

THB  LbASB. 

Ko.  YU. — BoBD  FOB  QuiBT  Ekjotmbbt  aqaibst  all  Mabxibd. 

Ko.  Yin. — Conybtabcb  of  thb  vbxt  Pbvsentatioiv  to  a  Limro.  Tin 
Ybndob^s  Estate  BBora  oblt  fob  Life,  the  Pubchabb  Mokxt  d 
dibbcted  to  be  ibtested  bt  Tbustebs  upok  tbust  to  accumulah 

UHTIL  THB  eight  OF  PeEBEIITATION  SHALL  ACCBUE  BT    THB   DeATH  OF 
THB  IbCUMBEBT,   OB  FAIL    OF  BFFBCT  BT  THB  YbN1>OB*8  DbATH  IB  B0 

Lifbtime.    In  the  fobmeb  cabe  the  Pubchabb  Monbtb  and  Aocu- 

MULATIONB    TO    BE    PAID    TO    THE  YeHDOB  ;    IN    TUB    LATTKB,   TO    TBI 
PUBCHABBB. 


Ko.  IX. — Bond  bt  a  Lbgatbe  on  bbcbitibq  hib  Lbqact  to  Refuitp  ff 
case  of  a  deficiengt  of  ABSBn. 
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No.  X. — Joint  avd  Ssvxbai^  Bovd  giyxk  to  an  EzxcirroB  bt  ▲  Rbmain- 

DXBMAH,  XNTTTLED  TO  FsRSONAL  ESTATS  UNPSE  A  WlIX,  TO  THN 
EXICTJTOB,    WHO    HAS    TBAN8FBXBKD   THB   TbUST  MoNBTS  BBQUBATHBD 

BT  SUCH  Will  yob  thb  fubposb  ot  iNBXMNirrura  thb  Exbcutob 

AGAIHST    ANT    ClAIMS    THAT    MAT    BB    MADB    UPON    HIM     TOE    LbGACT 

Dutt,  OB  ANT  Claims  upon  thb  Tb8TATob*s  Estatb. 
Ko.  XI. — Dbmisb  op  Pbbmtsbs  pob  a  Tbbm  op  1,000  Ybabs,  in  Tbust  to 

INDBMNIPT  A  FUBCHASBB  OP  THB  PbOPEBTT  AGAINST  THB  LOSS  OP 
TmJB  DbBDS,  WITH  COTBNANT  PBOM  yBN1>OB  TO  INDBMNIPT  PuB- 
CBASEB,  AND    AbSOLUTB   OoYBNANTS    POB    TiTLB    AS    TO    THB    DBMI8BD 


Ko.  XII. — Bond  to  Indemntpt,  whbbb  thb  Titlb  Deeds  hate  been  lost 

OB  MISLAID. 

No.  Xm. — Bond  pbom  a  Lbgatee  to  an  Exbcutob  to  Refund  in  casb 
OP  A  dbficibnct  op  Assbts. 

No.  XIY. — Bond  op  Indbmnrt  to  Tbustbbs  advancing  pabt  op  Tbust 
MoNXTS  TO  Husband  and  Wipe  which  has  been  limitbd  bt  Mab- 
biagb  sxnxxmbnt  upon  tbust  pob  thb  brnepit  op  uusband  and 
Wife,  and  Issue  op  Mabbiagb,  with  an  Absolute  Limitation  in 
payoub  op  the  husband  upon  pa1lubb  op  such  issub,  no  issux 
hating  been  bobn,  and  thbbb  being  no  pbospect  op  ant  issub. 

No.  XY. — Bond  conditioned  that  a  Minob,  who  has  contbactxd  with 

OTHXBS  TO  SELL  THB  PbOPBBTT,  SHALL  EXECUTE  A  yAJ.ID  CONTETANCB 
ON  ATTAINING  TWBNTT-ONB,  OB,  IN  CASB  OP  HIS  BBPUSAL,  THAT  THB 
OTHXB  VXNDOBS  WILL  XXPAT  A  CBBTAIN  POBTION  OP  THB  PuBCHASB 
MONETS. 

Ko.  XVI. — Bond  bt  a  Tenant  pob  Lipb  who  has  gbantbd  a  Lease  fob 
FouBTEBN  Ybabs,  that  in  case  op  his  decease  dubing  the  Tbbm  thb 
Revbbsioneb  shall,  upon  the  Lessee's   bequest,   eithbb   conpibm 

THB  OBIGINAL  LxASB  OB  OBANT  HIM  A  NBW  LeASB  OP  THB  FbBMXSES, 
to  BNDUBB  as  long  as    thb    OBIGINAL  TbBM,    AND    UNDEB    THB    8AMB 

Rents  and  Cotbnants. 
No.  XVn. — Bond  bt  a  Pubcbasbb  to  a  Ybndob  op  an  EfTATB  chaboed 

WITH  A  LeGACT  op  300?.,  PATABLB  TO  A  MiNOB  ON  ATTAINING 
TwXNTr-ONB,  TO  8ECUBB  THB  DUB  PaTMXNT  OP  SUCH  LbGACT. 

Ko.  XVni. — ^BOHD    PBOM    AN    ExXCUTOB    TO    INDBMNIPT   A    BoND    DbBTOB 

WHO  PATS  opp  A  Bond  Debt  due  to  the  Tesiatob,   such  Bond 

HAYINO  BEEN  LOST  OB  MISLAID. 

Ko.  XIX — Bond  op  Indemnttt  to  a  Tbnant  pating  bbrt  to  his  Land- 

LOBD  WHBBB  THE  TiTLB  TO  THE  PbOPEBTT  IS  IN  DI8FUTB. 

No.  XX. — Bond  op  Resignation  op  a  Living. 
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No.  L 


COVENANT  TO  REPAY  PURCHASE  MONEY  IN  CASE  PURCHAStt 
IS  LAWFULLY  EVICTED  WITHIN  THE  COURSE  OF  SIX 
YEARS. 


1.  Parties. 

2.  Recital   of    conveyanee   to   pur- 

ohaeer. 

3.  That  vendor,  being  unable  to  pro- 

duce any  evidence  of  titie,  has 


af(ieed  to  eoter  into  the  corenait 
hereinafter  contained. 

4.  Covenant  from  vendor  to  leptj  tin 
purchase  money,  in  case  the  por^ 
chaser  is  lawfully  evicted  witba 
six  vears  from  the  date  of  t^ 
deed. 


Paxtiei. 


Becitalof 
ooDTeyBOoe 
to  parobaaer. 


L  THIS  INDENTURE,  made  the  day  of  A.D,,  18  , 
Between  (vendor)  of,  &c.,  of  the  one  part,  and  {jmrchaser)  of|  &^ 
of  the  other  part 

2.  Whebeas  by  indenture  bearing  even  date  with  tbeee 
presents,  but  executed  previously,  and  made  between  the  said 
{vendor)  of  the  first  part,  the  said  (purchaser)  of  the  second  part,  sikI 
(dower  trustee)  of  the  third  part.  It  is  witnessed,  that  in  con- 
sideration of  2,0002.  paid  by  the  said  (purchaser)  to  the  8ai<i 
(vendor),  the  said  (vendor)  did  grant  and  release  unto  the  said 
(purchaser)  and  his  heirs.  All  [Hers  desobibe  parcels.]  To 
hold  the  same,  with  their  appurtenances,  unto  the  said  (purchaser), 
and  his  heirs,  to  uses,  for  the  benefit  of  the  said  (purchaser),  his 
heirs  and  assigns,  as  therein  limited  and  declared* 


ThatTondor,  3.  Akd  WHEBEAS  the  said  (vendor)  being  unable  to  ^roiuce 

to  proAttM  ttiy  ^"^y  evidence  of  title  to  the  said  hereditaments  and  premises,  other 
rf*^^       than  uninterrupted  possession  of  the  same  for  the  last  fifteen  j^^ 
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bath  agreed  to  enter  into  the  covenant  respecting  the  same  premises       No.  I. 
in  manner  hereinafter  appearing.  Covenant  to 

repoMf  Pmvhoie 
Money  mctue 

4.  Now  THIS  Indenture  witnessbth,  that  the  said  (vendor)   PurekoMtrit 
doth  by  these  presents  for  himself,  his  heirs,  executors  and  admi-   m  Six  Yean, 
nistrators,  covenant,  promise  and  agree  with  and  to  the  said  (pwr-  ngreeTtoT 
eh£uer\  his  heirs,  appointees  and  assigns,  that  in  case  the  said  enter  into  the 

^         covenant 

(purchaser),   his  heirs,  appointees  or  assigns,  shall  at   any  time  hereinafter 

within  the  space  of  six  years,  to  be  computed  from  the  day  of  . 

the  date  hereof,  (a)  be  evicted  of  or  from  the  said  hereditaments  vendor  to  repay 

and  premises  so  as  aforesaid  expressed  to  be  granted  and  released  money,  in  case 

by  the  said  hereinbefore  recited  indenture,  or  be  deprived  of  the  ^*a^iiy*" 

possession  thereof  by  any  person  or  persons  whomsoever,  having  a  «7'cted  within 

good  title  to  the  same  premises,  in  opposition,  or  adversely  to  the  the  date  of  the 

said  (vendor);  and  the  said  (purchaser),  his  heirs,  appointees  or 

assigns  shall,  at  the  request  and  costs  of  the  said  (vendor),  his 

heirs,  executors,  administrators  or  assigns,  be  ready  to  reconvey 

all  the  estate  and  interest,  if  any,  of  him  the  said  (purchaser),  his 

heirs,  appointees  or  assigns,  in  the  said  hereditaments  and  pre-- 

mises,  then  and  in  such  case,  and  at  any  time  thereafter,  the  said 

(vendor),  his  heirs,  executors  or  administrators,  or  one  of  them, 

will,  whenever  thereunto  requested  by  the  sdd  (purchaser)^  his 

heirs,  appointees   or  assigns,  repay  to  the  said  (purchaser),  his 

heirs,  appointees  or  assigns,  or  the  executors  or  administrators 

of  the  said  (purchaser).  In  trust  for  his  heirs,  appointees  or  assigns, 

the  whole  of  the  said  sum  of  2,00021,  together  with  interest  for  the 

same  at  the  rate  of  51  for  every  100/.  by  the  year,  from  the  day 

of  such  eviction  as  aforesaid,  without  any  deduction  or  abatement 

out  of  the  same  on  any  account  or  pretence  whatsoever. 

In  WITNESS,  &c 


M  It  18  eaJcalated  that,  at  the  expiration  of  the  six  years,  the  purcbaser  Pnu^ical 
^  we  acquired  a  safe  holding  title  under  the  Statute  of  Limitations,  which  a  renutrka. 
twenty  years  poeeession  will  now  give,  except  as  against  persons  labouring  under 
1^  disabilities  at  the  time  their  right  accrued. 


VOL.  IT.  2  M 
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No.  IL 


BOND  FROM  VENDOR  TO  PURCHASER  CONDITIONED  FOB 
QUIET  ENJOYMENT,  AND  TO  RETORN  PURCHASE  MONEY  IN 
CASE  OF  EVICTION.(o) 


1.  Exordium. 


I    2.  Defeasance. 


Exordiom.  1,  KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  I 

(vendor),  of,  &c,y  am  held  and  firmly  bound  to  {purchaser)^  of,  &c, 
in  the  sum  of  4,000/.  sterling,  to  be  paid  to  the  ssad  (purchaser)^ 
or  his  certain  attorney,  executors,  administrators  an{^  assigns,  for 
which  payment  to  be  well  and  truly  made  I  bind  myself,  my  heirs, 
executors  and  administrators,  and  every  of  them,  firmly  by  these 
presents.     Sealed  with  my  seal.     Dated  this  day  of 

in  the  year  of  our  Lord  18  .  [Recite  conveyance  to  purchaser^ 
and  that  vendor  is  unable  to  show  any  more  than  a  possessory  title  to 
the  property  f  as  in  last  precedent^  dausea  2  and  3.] 


Defeasance. 


2.  Now  THE  Condition  of  the  above-written  bond  or  obliga- 
tion is  such  that  if  the  said  (purchaser),  his  heirs^  appointees  or 
assigns,  do  and  shall  from  time  to  time  and  at  all  times  hereafter, 
peaceably  and  quietly  have,  hold,  use,  occupy,  possess  and  enjoy 
all  and  singular  the  hereditaments  and  premises  expressed  to  be 
granted  and  released  in  and  by  the  said  hereinbefore  recited  inden- 


Practical 
obeenratioDS. 


(a)  It  seems  that  the  stamp,  which  attaches  on  bonds  given  by  way  of 
collateral  secarities,  relates  only  to  mortgage  securities ;  consequently,  a  bond 
of  indemnity,  in  the  form  above  mentioned,  will  require  a  W.  1S».  common  deed 
stamp. 
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ture,  with  their  appurtenances ;  and  receive  and  take  the  rents.       No.  IL 
issues  and  profits  thereof,  and  of  every  part  thereof,  to  and  for  his     Bond  from 
and  their  own  use  and  benefit,  without  any  lawful  let,  suit,  evic-  PwekMer*for 
tion,  interruption,  molestation  or  disturbance  of  or  by  any  person  q^^  enjoyment, 
or  persons  whomsoever  having  rightful  title  to  the  said  heredita-      Purchate 
ments  and  premises,  in  opposition  or  adversely  to  the  said  {vendor) ;     ^^nction. 
OB,  in  case  the  said  (purchaser),  his  heirs,  appointees  or  assigns 
shall  be  evicted,  interrupted,  molested  or  disturbed,  of,  from  or  in 
the  possession,  occupation  or  enjoyment  of  the  said  hereditaments 
and  premises,  or,  of,  from  or  in  the  receipt  of,  the  rents,  issues  and 
profits  of  the  same  premises,  by  any  person  or  persons  whomsoever 
having  rightful  title  to  such  premises,  in  opposition  or  adversely  to 
the  said  (vendor),  then,  if  the  said  (vendor),  his  heirs,  executors  or 
administrators  shall,  upon  demand,  and  upon  the  said  (purchaser), 
his  heirs,  appointees  or  assigns  being  ready,  at  the  request  and 
costs  of  the  said  (vendor),  his  heirs,  executors,  administrators  or 
assigns,  to  reconvey  all  th^  estate  and  interest  (if  any)  of  him  the 
said  (purchaser)^  of  and  in  the  said  hereditaments  and  premises, 
well  and  truly  pay,  or  cause  to  be  paid  unto  the  said  (purchaser), 
his  heirs,  appointees  or  assigns  (or  the  executors  or  administrators 
of  the  said  (purchaser).  In  trust   for  his  heirs,  appointees  or 
assigns),  the  whole  of  the  said  sum  of  2,0007.  so  paid  by  him  the 
said  (purchaser)  for  the  purchase  of  the  said  hereditaments  and 
premises  as  aforesaid,  and  all  such  costs,  charges  and  expenses  as 
the  said  (purchaser),  his  heirs,  appointees,  executors,  administra- 
tors or  assigns  shall  pay  or  incur  in  defending  any  action  or  suit, 
that  may  be  brought  against  him  or  them  for  or  in  respect  of  the 
said  premises,  then  the  above-written  bond  or  obligation  to  be 
void,  otherwise  to  continue  in  full  force  and  virtue. 


2  M  2 
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CONCISE  PRECEDENTS  IN 


No.  IIL 


BOND  BY  VENDOR  TO  SECURE  THE  REPAYMENT  OF  PURCHASE 
MONEYS,  IN  CASE  PURCHASER  IS  EVICTED  OR  DISTURBED 
BY  CERTAIN  PARTIES  THEREIN  NAMED,  BUT  WHO  ARE 
SUPPOSED  NOT  TO  BE  IN  EXISTENCE. 


1.  Recital  of  will  de^iainff  the  pro- 

perty to  A.  B.  for  life,  with  re- 
mainder to  his  first  and  other 
sons  in  tail  male,  with  similar 
limitations  to  C.  B.  and  his 
issue,  with  ultimate  remainder 
to  testator's  right  heirs. 

2.  That  A.  B.  died  a  bachelor. 

3.  That  0.  B.  is  supposed  to   have 

died  abroad,  and  without  leaving 


lawful  issue,  but  that  then  is  no 
evidence  of  those  facts. 

4.  That  vendor,  upon  decease  of  A.  B., 

entered   as    heir-at-law  of   the 
testator. 

5.  That  vendor  has  agreed  to  give  pur- 

chaser a  bond  of  indemnity. 

6.  Condition,  that  if  pnrchaaer  ahaU 

quietly  eigoy,  &c.,  bond  ahall'  be 
void. 


[Insert  exordium  as  in  last  precedent.'] 


RfNsitalofwill 
deviiiiii«[  the 
property  to 
A.  B.  for  life, 
with  remainder 
to  his  first 
and  other  sons 
in  tail  nwle, 
with  Mfnilar 
limitations  to 
C.  B.  and  his 
issue,  with 
ultimate 
remainder  to 
testator's  right 
heirs. 


1.  WHEREAS  {testator),  late  of,  &c,  deceased,  by  his  last 
will  dated  the  day  of  ,  in  the  year  18     ,  amongst  other 

devises  and  bequests,  devised  the  hereditaments  and  premises 
hereinafter  described,  unto  and  to  the  use  of  (^.  B.)  for  and  daring 
the  term  of  his  natural  life,  with  remunder  to  his  first  and  other 
sons  in  tail  male  general,  with  remainder  to  the  use  of  (C  J3.)  for 
and  during  the  term  of  his  natural  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male  general,  with  the  ultimate  remainder  to 
the  use  of  the  right  heirs  of  the  said  (testator)  for  ever ;  and  the  said 
{testator)  died  shortly  after  the  making  of  his  said  will,  without 
alteriug  or  revoking  the  same,  which  was  duly  proved  by  the 
executors  therein  named  in  the  Prerogative  Court  of  Canterbury. 


»/- 


MODEBN  CONVBTANCING.  535 

2.  And  whereas  the  said  (A.  B.)  died  a  bachelor  on  or  about      No.  lu. 
the  28th  day  of  February,  in  the  year  1848.  s^by 

Vendor  to 

3.  And  whereas  the  said  {C.  B.)  went  abroad  sometime  in      metuof 
the  year  1838,  and  no  intelligence  has  been  received  of  him  for  the    mom^s,  4c. 
last  ten  years  past  or  more,  and  he  is  presumed  to  be  dead  without  ^^  J^  ^^ 
having  left  any  lawful  issue,  but  there  is  no  positive  evidence  of '^^^<^^- 
either  of  those  facts.  *"»**  ^\p' » 

Buppoaed  to 
have  died 

4.  And  whereas  the  said  {vendor),  upon  the  decease  of  the  J^thoat  living 
said  {A.  B.),  as  the  heir-at-law  of  the  said  {testator),  deceased,  ^J[^^*^ 
entered  into  the  possession,  and  into  the  receipt  of  the  rents  and  ^  °o  eyideoce 
profits,  of  the  said  hereditaments  and  premises  so  devised  by  the 

said  {testator)  as  aforesaid.     [Recite  conveyance  to  purchaser^  ut  upon  decease  of 
anU,  Na  L,  dauee  2,  p.  530.]  t^^l^^ 

•  the  testator. 

5.  And  whereas  upon  the  treaty  for  the  said  purchase  it  was  That  vendor 
agreed  that  the  said  {vendor)  should  enter  into  a  bond  in  the  penal  give  parchaser 
sum  of  4,0007.y  for  securing  to  the  said  {purchaser)  the  quiet  and  ||,5^^„^^ 
peaceable  enjoyment  of  the  same  hereditaments  and  premises,  in 

manner  hereinafter  appearing. 

6.  Now  THE  Condition  of  the  above-written  obligation  is  CoDditioo,  that 
such  that  if  the  said  {purchaser),  his  heirs,  appointees  and  assigns,  Ihau'qaie^ 
do  and  shall,  from  time  to  time  and  at  all  times  hereafter,  peaceably  ^Yshairbo 
and  quietly  have,  hold,  use,  occupy,  possess  and  enjoy  all  and  sin-  "^^ 

gular  the  hereditaments  and  premises  expressed  to  be  granted  and 
released  by  the  said  hereinbefore  recited  indenture,  with  their 
appurtenances,  and  receive  and  take  the  rents,  issues  and  profits 
thereof,  to  and  for  his  and  their  own  use  and  benefit,  without  any 
lawful  let,  suit,  eviction,  molestation  or  disturbance,  of  or  by  the  said 
(C.  D.),or  his  issue  in  tail,  or  his  or  their  assigns,  or  of  any  other 
person  or  persons  whomsoever  rightfully  claiming  under  him  or 
them,  by  virtue  of  the  limitations  contained  in  the  said  hereinbefore 
recited  will  of  the  said  {testator),  deceased ;  OR,  in  case  the  said 
(purchaser),  his  heirs,  appointees  or  assigns,  shall  at  any  time  here- 
after be  evicted  from,  or  dispossessed  of,  or  molested  or  disturbed  in 
the  enjoyment  of  the  said  hereditaments  and  premises,  or  in  the 
receipt  of  the  rents,  issues  and  profits  thereof,  by  the  said  (C  B) 
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Ko.  in.       or  his  issue  in  tail^  or  his  or  their  assigns,  or  any  other  person  or 
Bond  bif      persons  whomsoever  rightfiilly  claiming  under  him  or  them^  then, 
teem  Bemuh-  if  the  Said  (pen^(7r)^  his  heirs,  executors  or  administrators  shall,  upon 
S^j^      demand,  and  upon  a  recoDveyance  being  mode  by  the  said  (jntr- 
Moneys,  fc.    ckaser),  his  heirs,  appointees  or  assigns,  unto  the  said  (vendor^  hu 
heirs  or  assigns,  of  such  estate  (if  any)  in  the  sidd  hereditaments  and 
premises  as  shall  remain  vested  in  the  said  (purchaser),  his  heirs  or 
assigns  (the  expense  of  such  reconveyance  to  be  defrayed  by  the 
said  {vendor),  his  heirs,  executors,  administrators  or  assigns),  well 
and  truly  pay,  or  cause  to  be  paid  unto  the  said  (purchaser),  his 
heirs,  appointees  or  assigns,  or  the  executors  or  administrators  of 
the  said  (purchaser),  in  trust  for  his  heirs,  appointees  or  assigns,  the 
said  sum  of  2,000/.  so  paid  by  him  for  the  purchase  of  the  said 
hereditaments  and  premises  as  aforesaid,  and  all  such  costs,  charges 
and  expenses  as  the  said  (purchaser)^  his  heirs,  appointees^  execu- 
tors, administrators  or  assigns  shall  incur  in  defending  any  action 
or  suit  that  may  be  brought  against  him  or  them  in  respect  of  the 
said  premises,  then  the  above-written  bond  or  obligation  to  be  void, 
otherwise  to  continue  in  full  force  and  virtue. 
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No.   IV. 


DEMISE  OF  AN  ESTATE  TO  TRUSTEES  TO  SECURE  THE  RE- 
PAYMENT OF  PURCHASE  MONEYS,  IN  CASE  THE  PURCHASER 
IS  EVICTED  OF  OTHER  LANDS  SOLD  AND  CONVEYED  TO 
HIM  BY  THE  GRANTOR. 


1.  Parties. 

2.  Redtal  of  indenture  of  conveyance 

to  purchaser. 

3.  Of  agreement  by  vendor  to  indem- 

nify purchaser  against  all  claims 
under  the  limitations  of  recited 
will. 

4.  Testatum ;  vendor  demises. 

5.  Habendum  to  trustees  for  500  years. 


6.  Declaration  that  trustees  are  to 
stand  possessed  of  demised  pre- 
mises, upon  trust,  in  case  pur- 
chaser is  evicted  fi*om  the  pur- 
chased property  by  an^  person 
claiming  under  the  recited  will, 
by  sale  or  mortgage  of  the  de- 
mised premises,  to  raise  and 
repay  the  purchase-money  and 
costs. 


L  THIS  INDENTUEE,  made  the  day  of  A.D.  18  .  Partie.. 
Between  (vendor),  of,  &o.,  of  the  first  part  {two  trustees),  of,  &c., 
of  the  second  part,  and  {purchaser),  of,  &c,  of  the  third  part. 
[Becitg  will;  the  death  of  first  tenant  for  life,  a  bachelor;  the 
presumed  death  of  the  remainder  mariy  without  issue;  and  the  entry  of 
vendor  as  heir  of  testator,  as  in  last  precedent,  clauses  1  to  4  in- 
closiye,  pp.  534;  535.] 


2.  Akd  WHEBEA8  bj  indenture  bearing  even  date  with  these  BedtfU  of 
presents,  but  executed  previously,  and  made  between  the  said'^Q^^^oeto 
{vendor)  of  the  one  part,  and  the  said  {purchaser)  of  the  other  part,  pafc*»*«^- 
certain  hereditaments  and  premises  in  the  now  reciting  indenture 
described,  and  which  formed  a  portion  of  the  hereditaments  com- 
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No.  IV. 

Cotwejfance  of  a 

Free/iold  Estate 

to  Trustees 

to  Mcure  the 

repayment  of 

Purchase 

Moneys^  in  case 

the  Purchaser 

it  evicted^  ^. 


Of  agreement 
by  vendor 
to  indemnify 
parchiser 
against  all 
claims  under 
the  limitations 
of  recited  wilL 


prised  in  the  said  hereinbefore  recited  will^  were  conveyed  and 
assured  by  the  said  (vendor)  unto  and  to  the  use  of  the  said  (ptcr- 
chaser)y  his  heirs  and  assigns  for  ever. 

3.  And  whereas  for  the  purpose  of  indemnifying  the  said 
{purchaser)  against  all  lawful  claims  and  demands  that  may  at  any 
time  or  times  be  set  up  by  any  person  or  persons  claiming  under 
the  limitations  contained  in  the  said  hereinbefore  recited  will  of 
the  said  (testator)  deceased,  for  or  in  respect  of  the  hereditaments 
and  premises  comprised  in,  and  expressed  to  be  granted  and  re- 
leased by,  the  said  hereinbefore  recited  indenture,  the  said  (vendor) 
hath  agreed  to  demise  and  assure  the  messuages  or  tenementa  and 
premises  hereinafter  described,  upon  the  trusts,  and  for  the  intents 
and  purposes  hereinafter  declared. 


Testatum: 
yendor  demifes. 


4,  Now  THIS  Indentuee  WITNESSETH,  that  in  pursuance  of 
the  said  recited  agreement,  and  in  consideration  of  the  sum  of  5<. 
sterling  paid  by  the  said  (trustees)  to  the  said  (vendor)  on  the  exe- 
cution hereof,  the  receipt  of  which  is  hereby  acknowledged,  he 
the  said  (vendor)  doth  by  these  presents  bargain,  sell  and  demise 
unto  the  said  ( trustees)^  All  [Hebe  descsibe  parcels']  ;  and  all 
rights,  members  and  appurtenances  to  the  said  premises  belonging; 
and  also  all  deeds  and  writings  relating  to  the  title  of  the  said 
premises,  in  the  possession  of  the  said  (vendor),  or  which  he  can 
obtain  without  suit 


Habendum  to  5.  To  HAVE  AND  TO  HOLD  the  Said  mcssuagcs  or  tenements, 
500  years,  fields  or  closcs  of  land,  and  all  and  singular  other'  the  premises 
hereinbefore  described,  and  hereby  demised,  with  their  rights, 
members  and  appurtenances,  unto  the  said  (trustees),  their  exe- 
cutors, administrators  and  assigns,  from  henceforth  for  the  term 
of  1,000  years  without  impeachment  of  waste ;  nevebtheless 
upon  the  trusts,  and  for  the  ends,  intents  and  purposes  hereinafter 
declared,  expressed  and  contained  (that  is  to  say), 

Sa^taustees  ^*  ^^^^  TBUST,   in  case  the  said   (purchaser),  his  heirs  or 

"^J^b^*^  assigns  shall  or  may  at  any  time  hereafter  be  evicted  from,  or 

of  demised  dispossessed  of,  or  molested  or  disturbed  in  the  enjoyment  of,  the 

tnuit|^'cii!s«°  <^^^  hereditaments  and  premises  comprised  in  and  expressed  to  be 
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demised    by  the    said    hereinbefore    recited  indenture,  bearing      No.  IV. 
even  date  herewith^  or  in  the  receipt  of  the  rents  and  profits  CoRwyance(2/*a 
thereof,  by  the  said  (C.J?.),  or  his  issue  in  tail,  or  his  or  their    toTrwtea^ 
assigns,  or  any  other  person  or  persons  whomsoever,  rightfully  ^J^^^l^f 
claiming  under  him  or  them,  or  under  any  of  the  limitations  con-      Purchase 
tained  in  the  said  hereinbefore  recited  will  of  the  said  {testator)  the  Purchcaer 
deceased,  that  they  the  said  {trustees),  and  the  survivor  of  them,  "  ^^^  ^' 
his  executors  or  administrators,  do  and  shall  by  demising,  leasing,  P"re^»'  '^ 
selling,  or  mortgaging  the  said  messuages  or  tenements  hereby  the  purchased 
demised,  or  any  part  thereof,  for  all  or  any  part  of  the  said  term  pILmciaimhig 
of  1,000  years,  or  by  bringing  actions  against  the  tenants  or  occu-  J^iit'bvTaieOT 
piers  of  the  said  premises,  or  any  of  them,  for  the  rents  then  in  mortgage  of 

*  111  *"•  demiaed 

arrear,  or  by  such  other  ways  or  means  as  to  the  trustees  or  trustee  premiaea,  to 
for  the  time  being  of  these  presents  shall  seem  meet,  nuse  and  tbeporcbaw"^ 
levy,  and  pay  over  to  the  said  {purchaser),  his  heirs  or  assigns,  or  "^^^  *°* 
to  the  executors  or  administrators  of  the  said  {purchaser),  in  trust 
for  his  heirs  or  assigns,  the  said  sum  of  2,000/.  so  paid  by  him  for 
the  purchase  moneys  of  the  said  hereditaments  and  premises,  com- 
prised in  the  said  hereinbefore  recited  indenture  as  aforesaid,  and 
also  all  such  costs,  charges  and  expenses  as  the  said  {purchaser) 
his  heirs,  appointees,  executors,  administrators  or  assigns  shall  or 
may  incur,  sustain  or  be  put  unto,  in  or  about  defending  any 
action  or  suit,   or  any  other  proceedings  that  may  be  brought 
against  him  or  them  in  respect  of  the  said  hereditaments  and  pre- 
mises, by  the  said  {C.B.),  or  his  issue  in  tail,  or  his  or  their 
assigns,  or  any  other  person  or  persons  whomsoever  rightfully 
claiming  under  any  of  the  limitations  contained  in  the  said  herein- 
before recited  will  of  the  said  {testator),  deceased ;  akd  subject  as 
aforesaid,  do  and  shall  stand  and  be  possessed  of  the  said  messuages 
or  tenements  and  premises  hereby  demised,  for  all  the  residue  of 
the  said  term  of  500  years,  and  of  the  rents  and  profits  thereof,  or 
so  much  of  the  same  as  shall  not  be  disposed  of  for  the  purposes 
aforesaid ;  upon  trust  for  the  said  {vendor),  his  heir  and  assigns. 
[Insert  power  to  change  trustees,  ut  ante.    Vol.  L,  Part  IV. 
Section  IL,  No.  L,  clause  45,  p.  684.] 

In  vtttness,  &c 
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No.  V. 


BOND  OF  INDEMNITY  FROM  A  VENDOR  TO  A  PURCHASER 
AGAINST  A  MORTGAGE  DEBT  WHICH  IS  SUPPOSED  TO 
HAVE  BEEN  PAID  OFF,  BUT  THERE  IS  NO  PROOF  OF  SUCH 
PAYMENT. 


1.  Recital  of  mortgage. 

2.  That  vendor  in  seised  in  fee  of  the 

premises. 

3.  Of  contract  to  sell,  and  of  intended 

conveyance  to  purchaser. 

4.  That  mortgage  is  believed  to  have 


been  paid  off,  bnt  there  bdof 
no  positive  proof  thereof,  vendor 
has  agreed  to  indemnify  pur- 
chaser from  all  claims  in  resped 
of  the  same. 


5.  Condition. 


[Insert  exordium,  tit  ante.  No.  IL,  clause  L] 


Beciuaof 
mortgage. 


1.  Whereas  by  indenture  dated  the  day  of  ,  made 
between  {mortgagor)  of  the  one  part^  and  {mortgagee)  of  the  other 
part;  AlL;  &c.  (describe  parcels),  were  demised  unto  the  said 
{mortgagee),  his  executors,  administrators  and  assigns,  from  thence 
forth  for  a  term  of  1,000  years,  subject  to  a  proviso  for  redemptioo 
and  cesser  of  the  said  term  of  1,000  years,  on  payment  by  the 
said  {mortgagor),  his  heirs,  executors  or  administrators  unto  the 
said  {mortgagee),  his  executors  administrators  or  assigns,  of  the 
sum  of  750/.  and  interest,  at  the  rate  of  5/.  for  every  IQOL  by  the 
year,  on  a  certain  day  therein  mentioned  and  long  since  past 


That  vendor  is       2.  And  WHEREAS  by  virtue  of  divers  conveyances,  and  other 
X  premi^B.^    ^^^  A^d  assurances,  and  other  circumstances  and  events,  the  fee 
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rimple  and  inheritance  of  the  said  hereditaments  and  premises      No.  v. 
became  and  is  now  absolutely  vested  in  the  said  (vendor,)  Band  of 

Indemnitiji  from 
a  Vendor  to  a 

3.  And  whebeas  the  said  {vendor)  hath  contracted  to  sell  the     Pwx^oMer 
said  hereditaments  and  premises^  and  the  inheritance  thereof  in  Mortgage  Debt 
possession  in  fee  simple,  free  from  all  incumbrances,  unto  the  said  gup^!^t^hav6 
i^  purchaser) J  for  the  sum  of  3,500/.,  and  the  same  premises  are  ife«npmdoff, 

intended  to  be  conveyed  and  assured  unto  the  said  {purchaser)        

accordingly,  by  indenture  bearing  even  date  herewith.  seu,  and  of 

intended 
conveyance  to 

4.  And  whereas  the  said  sum  of  750/.,  and  also  all  interest  poichaMr. 
due  in  respect  t&ereof,  is  believed  to  have  been  long  since  paid  off  That  mortgage 

,  ,,  ..J*  believed  to 

and  satisfied,  but  no  positive  proof  of  such  payment  and  satisfaction  have  been  paid 
can  now  be  given,  and  upon  the  treaty  for  the  said  purchase  it  was  belng^o  *^ 
agreed  that  the  said  {vendor)  should  enter  into  the  above-written  5J"*'*7  ^^ 

^^  ^  '^  ^  ^         thereof,  vendor 

bond,  for  the  purpose  of  indemnifying  the  said  {purchaser)  against  has  agreed  to 
all  claims  and  demands  in  respect  of  the  said  mortgage-debt  and  parcbaser  from 
interest  as  aforesaid.  ^^^^ 

same. 

5.  Now  THE  Condition  of  the  above-written  bond  is  such  Condition. 
that  if  the  above-bounden  {vendor)^  his  heirs,  executors  or  adminis- 
trators, do  and  shall  well  and  sufficiently  protect,  save  harmless, 

and  keep  indemnified  the  said  ( purchaser)y  his  heirs,  executors, 
administrators  and  assigns,  and  the  aforesaid  hereditaments  and 
premises,  of,  from  and  against  the  said  mortgage  debt  or  sum  of 
750L,  and  the  interest  thereof  and  every  part  of  the  same  respec- 
tively, and  also  of  and  from  all  actions,  suits  and  other  proceedings, 
both  at  law  and  in  equity,  which  shall  or  may  be  brought  against 
the  said  (  purchaser),  his  heirs,  executors,  administrators  or  assigns, 
and  also  all  costs,  damages  and  expenses  which  may  be  thereby 
incurred  in  respect  of  the  said  mortgage  debt  of  750L  and  interest, 
or  any  part  of  the  same  respectively,  or  otherwise  in  relation 
thereto,  then  the  above-written  bond  to  be  void,  otherwise  to 
continue  in  full  force  and  virtue. 
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No.  VL 


BOND  BY  A  PURCHASER  OP  LEASEHOLDS  FROM  THE  LESSEE, 
FOR  INDEMNIFYING  THE  LATTER  FROM  THE  RENT  AND 
THE  COVENANTS  IN  THE  LEASE.(a) 


1.  Rocital  of  lease. 

2.  Of  assignment  to  purchaser. 


3.  Of  agreement  for  indemnity. 

4.  Condition. 


[Insert  exordium^  ut  ante.  No.  II.,  clause  I,  p.  532.] 

Bedul  of  lease.      1.  Whereas  bj  indenture  dated  on  or  about  the  day 

of  ,  and  made  between  (lessor),  of,  &C.9  of  the  one  part,  and 

the  above-named  (obligee)  of  the  other  part,  the  8aid(ZeMor),  for  the 
considerations  therein  mentioned,  demised  unto  the  said  (obUgee) 


Practical  (a)  As  the  original  lessor  remains  liable  to  the  express  covenants  in  tba 

remarks.  original  lease,  which,  on  the  tenant  or  lessee^s  part,  are  to  be  observed  and  per- 

formed during  the  continuance  of  the  term,  notwithstanding  he  may  have 
assigned  his  interest  to  a  third  party  {Orgill  v.  Kemskeady  4  Taunt.  643);  and 
the  lessor  may  even  have  agreed  to  accept  the  assignee  as  his  tenant  {Barnard 
V.  Godscall,  Cro.  Jac.  309;  Brett  v.  Cumberlafid,  ib.  522 ;  Ventrice  v.  Goodeke^ 
1  Roll.  Abr.  522;  Fisher  v.  Ameers,  Brownl.  20;  Thwrsby  v.  Pltmt,  1  Sid. 
402,  427;  BouUon  v,  Cann,  Freem.  337;  Ashurst  y.  Mingen^  T.  Jones,  144; 
Edwards  v.  Morgan,  3  Lev.  233;  Joddrell  v.  Corwe^  Ca.  temp.  Hard.  343; 
Auriol  V.  MUlSj  4  T.  R.  94),  it  is  the  usual  practice  for  a  lessee,  upon  eiecutiag 
such  assignment,  to  require  the  assignee  to  indemnify  him  against  these 
covenants,  which  is  usually  done  by  an  express  covenant  to  that  effect  contained 
in  the  deed  of  assignment.  But  as  this  instrument  is  delivered  over  to  the 
covenantor  and  remains  in  his  custody,  a  scrupulous  vendor  sometimes  requires 
a  bond  to  be  given  him  in  lieu  of  the  covenant,  by  which  means  he  is  enabled 
to  retain  the  instrument  of  indemnity  in  his  own  custody. 
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AL.L,  &c.  [Describe  parcelsj^  to  hold  the  same,  with  the  No.  VL 
appurtenances,  unto  the  said  (obligee),  his  executors,  administrators  Bond  by 
and  assigns,  from  the  day  of  then  last,  for  the  term  of  ^^^^^1^^ 

ninety-nine  years  thence  next  ensuing,  at  the  yearly  rent  of  S5?.,.A?'»^*^«/<^ 
payable  quarterly  as  therein  mentioned,  and  under  and  subject  to  th^  latter jrom 
the  observance  and  performance  of  the  covenants,  conditions  and     Covmtanu 
agreements  therein  contained,  on  the  part  of  the  said  {obKgee\    •* <A«z«i«e. 
his  executors,  administrators  and  assigns,    to   be  observed  and 
performed. 

2.  And  whereas  the  said  (obligee)  hath  sold  the  premises  com-  Of  aasignment 
prised  in  the  said  hereinbefore  recited  indenture  of  lease  to  the 

said  (obUgor\  for  all  the  unexpired  rendue  of  the  said  term  of 
ninety-nine  years;  and  the  same  premises  have  been  duly  assigned 
to  him  accordingly  by  the  said  (obligee)  by  an  indenture  bearing 
even  date  herewith,  but  executed  previously. 

3.  Akd  whereas  upon  the  treaty  for  the  said  purchase  it  was  Of  tfrreement 
agreed  that  the  said  (obligor)  should  give  his  bond  to  the  said 
(obUgee\  conditioned  as  thereunder  written,  for  the  purpose  of  in- 
demnifying the  said  (obligee)  from  the  rents  and  covenants  in  the 

said  recited  indenture  of  lease,  on  the  tenant  or  lessee's  part  to  be 
paid,  observed  and  performed  as  aforesaid. 

4.  Now  THE  Condition  of  the  above-written  bond  is  such,  Condition. 
that  if  the  above-bounden  (obligor),  his  heirs,  executors,  adminis- 
trators or  assigns,  do  and  shall  from  time  to  time  hereafter  pay  the 

said  yearly  rent  of  852.,  when  and  as  the  same  shall  become  due 
and  payable,  and  also  duly  observe  and  perform  the  covenants, 
conditions  and  agreements  in  the  said  hereinbefore  recited  in- 
denture of  lease  contained,  and  which,  on  the  part  of  the  said 
(obligee),  his  executors,  administrators  or  assigns,  ought  to  be  paid, 
observed  and  performed ;  and  also  if  the  said  (obligor),  his  heirs, 
executors,  administrators  or  assigns,  do  and  shall,  from  time  to 
time  and  at  all  times  hereafter,  well  and  sufficiently  save^  protect, 
keep  harmless  and  indemnified  the  said  (obligee\  his  heirs,  execu- 
tors and  administrators,  from  ail  actions,  suits  and  other  proceed* 
ings  which  may  be  commenced  or  prosecuted  against  the  said 
(obKgee),  his  heirs,  executors  or  administrators,  and  all  damages. 
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No.  VI.      costs  and  losses  incidental  thereto  which  he  or  they  or  any  of  them 

Btmdhy      respectively  shall  or  may  sustain,  incur,  disburse  or  be  put  unto^ 

*  ^^^^^H^^^  for  or  by  reason  of  the  nonpayment  of  the  said  rent  or  the  non- 

jrom  Lessee  far  observance  or  nonperformance  of  the  said  covenants,  conditions 

the  latter  from  and  agreements,  or  by  reason  of  any  other  matter  or  thing  in 

Cownanis     rektion  thereto,  then  the  above-written  bond  to  be  void,  other- 

m  the  Lease,  ^gg  ^  continue  in  full  force  and  virtue. 
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No.  VII. 


BOND  FOR  QUIET  ENJOYMENT  AGAINST  ALL  MANKIND,  AND 

FOR  FURTHER  ASSURANCE. 


1.  Recital  of  agreement  to  give  in-   I   2.  Condition, 
deinnity.  | 


[Insebt  exordium^  ut  ante,  No.  II.  ^  clause  1,  p.  532 ;  and  ALSO 
recital  of  conveyance  to  ptarchaser,  ut  ante,  No.  L^  clause  2, 
p.  530.] 

1.  And  whebeas   upon  the  treaty  for  the  purchase  it  was  R««t^  of 

,  ,  agTMmsDt  to 

agreed  that  the  said  (vendor)  should  enter  into  a  bond  in  the  giye  indeomitj^ 
penal  sum  of  49000/.  for  securing  the  said  (putchaser)^  his  heirs, 
appointees    and    assigns,  in  the    quiet  enjoyment  of   the  said 
hereditaments  and  premises,  free  from    incumbrances,  and  for 
further  assurance,  in  manner  hereinafter  appearing. 

2.  Now  THE  Condition  of  the  above- written  obligation  is  such  OonditioD. 
that  if  the  said  (purchaser),  his  heirs,  appointees  and  assigns,  do 

and  shall  from  lime  to  time  and  at  all  times  hereafter,  peaceably 
and  quietly  have,  hold,  use,  occupy,  possess  and  enjoy  the  said 
hereditaments  and  premises  comprised  in,  and  expressed  to  be 
granted  and  released  by,  the  said  hereinbefore  recited  indenture, 
according  to  the  uses  therein  declared  concerning  the  same,  without 
any  lawful  let,  suit,  eviction,  ejection,  interruption,  molestation  or 
disturbance  of  or  by  any  person  or  persons  whomsoever ;  And  if 
the  same  hereditaments  and  premises  shall  from  henceforth  remain 
and  be  freely,  clearly  and  absolutely  exonerated  and  discharged 
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NaVll.      by  the  said  (vendor)^  his  heirs,  executors  or  administrators,  or 

Bond  for  qmet  Otherwise,  at  his  or  their  costs,  well  and  sufficiently  protected, 

^J^l^    sayed  harmless,  and  kept  indemnified  of,  from  and   against  all 

mankind,  and  former  and  other  estates,  rights,  titles,  liens,  charges  and  incam- 

for  further  »  •  • 

auurance.  branccs  whatsoever.  And  mobeover,  that  if  the  said  (vendor) 
and  all  persons  whomsoever  rightfully  claiming  any  estate  ai 
interest  legal  or  equitable  in  the  said  hereditaments  and  premises, 
or  any  part  thereof,  do  and  shall  at  the  request  and  costs  of 
the  said  {purchaser)^  his  appointees,  heirs  or  assigns,  make,  do, 
acknowledge,  enter  into,  execute  and  perfect  all  such  further 
assurances  in  the  law,  for  the  more  perfectly  or  satisfactorilj 
granting,  releasing,  assuring  and  confirming  the  said  here- 
ditaments and  premises  thereby  granted  and  released  with  the 
appurtenances,  unto  the  said  (purchaser)  and  his  heirs,  to  the 
uses  aforesaid,  according  to  the  true  intent  and  meaning  of  these 
presents,  as  the  said  (purchaser)^  his  appointees,  heirs  or  assigns, 
or  his  or  their  counsel  in  the  law,  shall  require,  and  as  shall  be 
tendered  to  be  done  and  executed,  then  the  above-written 
obligation  to  be  void,  otherwise  to  cootinue  in  full  force  and 
virtue. 
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No.  VIII. 


CONVEYANCE  OF  THE  NEXT  PRESENTATION  TO  A  LIVING. 
THE  VENDOR'S  ESTATE  BEING  ONLY  FOR  LIFE.  THE  PUR- 
CHASE  MONEY  IS  DIRECTED  TO  BE  INVESTED  BY  TRUSTEES 
UPON  TRUST  TO  ACCUMULATE,  UNTIL  THE  RIGHT  OF 
PRESENTATION  SHALL  ACCRUE  BY  THE  DEATH  OF  THE 
INCUMBENT,  OR  FAIL  OF  EFFECT  BY  THE  VENDOR'S  DEATH 
IN  HIS  LIFETIME.  IN  THE  FORMER  CASE,  THE  PURCHASE 
MONEYS  AND  ACCUMULATIONS  TO  BE  PAID  TO  THE 
VENDOR;  IN  THE  LAITER,  TO  THE  PURCHASER. 


1.  Parties. 

2.  Recital  of  will  devising  real  estate. 

3.  Of  death  of  testator. 

4.  Of  contract  to  sell. 

5.  Of  a^^reement  that  purchase  money 

shall  he  paid  to  trustees  for  the 
purpose  of  investment. 


6.  Testatum :  grantor  conveys. 

7.  Habendum. 

8.  Purchase    moneys    to    accumulate 

until  avoidance  of  the  living 
by  the  death  of  incumbent,  or 
failure  of  right  of  presentation 
by  death  of  vendor  in  his  life- 
time. 


1.  THIS  INDENTURE,  made  the         day  of        A.D.  18     ,  Parties. 
Between  (vendor )y  of,  &c,  of  the  first  part,  (purcheiser),  of,  &c., 

of  the  second  part^  and  (hoo  trustees),  of,  &c.,  of  the  third  part. 

2.  Whereas  {testator\  late  of  ,  esquire,  &c.,  deceased,  by  Redtoiofw-iii 
his  last  will,  dated  on  or  about  the  day  of  ,  devised  p^ratetUm^to 
(amongst  other  things)  All  that  the  advowson  and  right  of  ^*°^^  ^°' ^'^®- 
patronage  of  and  to  the  rectory  or  parish  church  of  St.  Mary,  in 

the  county  of  D ,  unto  the  said  (vendor)  for  the  term  of  his 

natural  life,  with  remainder  to  his  first  and  other  sons  in  tail  male 
general,  with  divers  remainders  over, 
voi^  II.  2  N 
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No.  VIII. 

Conveyance  0/ 

the  next  Preaen- 

aiion  to  a 

lAvmgt  ^c.« 

Of  death  of 
testator  and 
probnte  of 
Ins  will. 

Of  cinitract 
to  sell. 


3.  And  whereas  the  said  (testator)  died  on  or  about  the 

day  of  in  the  year  without  haying  altered  or  revoked 

his  said  will,  which  was  duly  proved  by  the  executors  therein 
named  in  the  Prerogative  Court  of  Canterbury  on  the  day 

of 

4.  And  whereas  the  said  (vendor)  has  contracted  to  sell  the 
next  presentation  or  avoidance  of  the  said  advowson  whereof 
(incumbent)  is  now  incumbent,  to  the  said  (purchaser),  for  the  som 
of  1 ,280/. 


Of  agreement         5^  ^^jy  WHEREAS  the  Said  (vendor)  being  only  entitled  to  a  life 

that  purchase  ^  ^  cf         ^ 

money  shall  be  estatc  in  the  Said  advowson,  so  that  the  next  presentation  hereby 
fur  the  pnrp(«e  Contracted  to  be  sold  may  fail  of  effect  by  his  death  in  the  lifetime 
^•^iuve^tment,    ^f  ^j^^  ^^j^  (incumbent),  it  hath   been   mutually  agreed  by  and 

between  the  said  (vendor)  and  (purcliaser)  that  the  purchase 
moneys  for  the  said  premises  shall  be  paid  into  the  hands  of  the 
said  (trustees)^  and  be  held  by  them  upon  the  trusts  and  for  the 
ends,  intents  and  purposes  hereinafter  declared. 

Testatum:  6.    NoW   THIS  INDENTURE   WITNESSETH,   that  in  pursuance  of 

grail  or  conreys.  ^j^^  ^. ^  rccited  Contract,  and  in  consideration  of  the  sum  of 
1,280/.  sterling,  paid  by  the  said  (purchaser)  to  the  said  (trustees) 
on  the  execution  hereof  (at  the  request  and  by  the  direction  of 
the  said  (vendor),  testified  by  his  being  a  party  hereto),  the  receipt 
of  which  is  hereby  acknowledged.  He  the  said  (vendor)  doth 
by  these  presents  grant  and  confirm  unto  the  said  (purchaser) 
All  [Insert  description,  ut  ante,  VoL  L,  Part  IL,  No.  XIL, 
clause  3,  p.  81 ;  also  habendum,  ut  ib.j  clause  5,  p.  82.] 


Purchase 
moneys  to  he 
invested  upon 
tmst  to  accu- 
mulate until 
avoidance  of 
the  living  by 
the  death  of 
the  incumbent 
or  failure  of 
right  of 
presentation 
by  death  of 
vendor  in  his 
lifetime. 


7.  And  it  is  hereby  declared  and  agreed,  by  and 
between  the  said  parties  hereto,  that  the  said  (trustees),  and  the 
survivor  of  them,  his  executors,  administrators  or  assigns,  shall  stand 
possessed  of  the  said  sum  of  1,280/.,  upon  the  following  trusts,  that 
is  to  say,  Upon  trust  to  invest  the  same  upon  good  and  sufficient 
freehold,  leasehold,  or  copyhold  securities,  in  England,  and  not  in 
Ireland,  or  in  some  of  the  public  stocks  or  funds,  which  said 
stock,  funds  and  securities,  it  shall  be  lawful  for  the  said  (trustees), 
and  the  survivor  of  them,  his  executors  or  administrators,  ircmi 
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time  to  time  to  alter^  yary  and  transpose  in  their  and  his  dis-     No.  viii. 
cretion ;  and  do  and  shall  stand  possessed  of  such  stock,  funds,  Convei/ance  of 
and  securities,  and  do  and  shall  receive  the  interest,  dividends,  ^^^l^a*' 
and  annual  produce  thereof,  so  that  the  same  may  accumulate     Living,^ 
in  the  nature  of  compound  interest,  until  the  avoidance  of  the 
said  advowson  by  the  decease,  resignation,  or  deprivation  of  the 
said  (incumbent)^  or  the  next  right  of  presentation  so  contracted 
to   be  sold  to  the  said  {purchaser)  failing  of  effect  by  the  death 
of  the  said  (vendor)  in  the  lifetime  of  the  said  (incumbent\  or  by 
the  said  next  presentation  devolving  upon  the  Crown  in  conse- 
quence  of  the  said  (^incumbent)  being  promoted   to  a  bishopric; 
and  when  the  said  {purcliaser)  shall  acquire  an  immediate  right 
of  presentation  to  the  said  advowson  by  such  avoidance  as  afore- 
said, THEN  UPON  TRUST  to  pay  over  the  said  trust  moneys,  stock, 
funds   and  securities,  with  all  intermediate  accumulations,  unto 
the   said  (vendor)  or  his  assigns;  but  in  case  of  such  right  of 
presentation  failing  of  effect  for  either  of   the  causes   above- 
mentioned,  THEN  UPON  TRUST  to  pay  ovcr  the  said  trust  moneys, 
stock,  funds  and  securities,  with  all  intermediate  accumulations, 
unto   the    said    (purcliaser)^    his     executors,   administrators  and 
assigns,  and  to,  for,  and  upon  no  other  use,  trust,  end,  intent 
or  purpose  whatsoever.     [Add  power  to  change  trustees,  ut  ante. 
Vol.  L,  Part  IV.,  No.  IV.,  clause  16,  p.  706.] 

In  witness,  &c 
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No.  IX. 


BOND    BY    A    LEGATEE,    ON    RECEIVING    HIS    LEGACY,   TO 
INDEMNIFY    EXECUTORS    IN    CASE    OF   A    DEFICIENCY   OF 

ASSETS. 


1.  Recital  of   the  will  bequeathing 

lef^acy;  the  death  of  testator, 
and  the  probate  of  his  will. 

2.  That  executors  have  agreed  to  pay 


the  legacy  upon  l^^tee's  in- 
demnifying them  in  case  of  a 
deficiency  of  assets. 

3.  Condition. 


Recital  of 
the  will 
beqaeathing 
the  legacy ; 
the  death  of 
testator,  and 
the  probate  of 
his  will. 


That  executors 
have  agreed  to 
pay  the  legacy 
upon  iegatee^s 
indemnifying 
them  in  case 
of  a  deficiency 
of  assets. 


[Insert  exordium^  tit  atite,  No.  IL,  clause  1,  p.  632.] 

1.  Whereas  (testator),  late  of,  &c.^  deceased,  by  his  last  will 
dated  on  or  about  the  day  of  ,  amongst  divers  other 
devises  and  bequests,  bequeathed  unto  the  said  {legatee)  the  sam 
of  1,000/,  sterling,  and  appointed  the  said  {executors) ]o\iii  executon 
of  his  said  will,  and  the  said  {testator)  having  died  on  or  about 
the  day  of  last,  without  having  altered  or  revoked  hia 
said  will,  the  same  was  duly  proved  by  his  said  executors  in  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury,  on  or  about 
the            day  of            last 

2.  Akd  whereas  the  said  (executors)  have  consented  to  pay 
the  said  (legatee)  the  said  legacy  or  sum  of  1,000£,  so  bequeathed 
to  him  as  aforesaid,  upon  his  entering  into  the  above-written  bond 
to  indemnify  the  said  (executors)  in  case  there  shall  afterwards 
prove  to  be  a  deficiency  of  assets,  with  a  condition  to  the  effect 
hereunder  written. 
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3.  Now  THE  Condition  of  the  above-written  obligation  is      No.  ix. 
such   that  if  the  above-boanden  {legatee)^  his  heirs,  executors  and     Bond  by  a 
administrators,  do  and  shall,  within  the  space  of  days  after    ^^i^^J^ 

notice  in  writing,  under  the  hands  of  the  said  {executors)^  or  the     ^^\? 
survivors  or  survivor  of  them  or  his  executors,  shall  have  been  Exeauon  in 
given  to  the  said  {legatee),  his  executors,  administrators  or  assigns,    deficiency  of 
or  left  at  his  or  their  last  or  usual  place  of  abode  or  business  in       ^"^^' 
England,  stating  that  the  personal  estate  of  the  said  {testator)  has  Condition. 
turned  out  insufficient  for  the  payment  of  all  his  just  debts,  funeral 
and  testamentary  expenses,  and  of  the  several  legacies  bequeathed 
by  his  said  will,  well  -and  truly  repay  unto  the  said  {executors)^  or 
the  survivors  or  survivor  of  them,  or  his  executors,  the  whole  or 
such  portion  of  the  said  l^acy  or  sum  of  1,000Z.  as  in  such  notice 
shall  be  expressed  as  necessary  to  supply  such  insufficiency  as 
aforesaid ;  and  also  do  and  shall,  from  time  to  time  and  at  all 
times  hereafter,  well  and  sufficiently  defend,  save  harmless,  and 
keep  indemnified  the  said  {executors),  their  heirs,  executors  and 
administrators,  and  his  and  their  lands  and  tenements,  goods  and 
chattels,  from  all  losses,  liabilities,  costs,  damages  and  expenses 
which  they,  or  either  of  them  respectively,  may  pay  or  incur,  for 
or  by  reason  of  their  having  paid  the  said  legacy  or  sum  of  1,000/. 
to  the  said  {legatee)  as  aforesaid,  or  otherwise  in  relation  thereto, 
THEN  the  above-written  bond  to  be  voidj  otherwise  to  continue  in 
fall  force  and  virtue. 
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No.  X. 


JOINT  AND  SEVERAL  BOND  GIVEN  TO  AN  EXECUTOR,  BY  A 
REMAINDER  MaN  ENTITLED  TO  PERSONAL  ESTATE  UNDER  A 
WILL,  AND  HIS  TRUSTEES,  TO  WHOM  THE  EXECUTOR  HAS 
TRANSFERRED  TRUST  MONEYS  BEQUEATHED  BY  SUCH  WILL, 
FOR  THE  PURPOSE  OF  INDEMNIFYING  THE  EXECUTOR 
AGAINST  ANY  CLAIMS  THAT  MAY  BE  MADE  UPON  HIM  FOR 
LEGACY  DUTY,  OR  ANY  CLAIMS  UPON  THE  TESTATOR'S 
ESTATE. 


1.  Exordium. 

2.  Redtal  of  deed  of  declaration  of 

troft 


3.  Condition. 


Exordium.  ^^  KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  we 

(remainder  men  and  trustees)  are  jointly  and  severally  bound  to 
(execiitar)y  in  the  penal  sum  of  1,0002.  sterling,  to  be  paid  to  the 
said  (ex€cutor\  or  his  certain  attorney,  executors,  administrators 
and  assigns,  for  which  payment  to  be  well  and  truly  paid,  we  jointly 
and  severally  bind  ourselves,  our  heirs,  executors,  administratorB 
and  assigns  firmly  by  these  presents.  Sealed  with  our  respective 
seals  this  day  of  in  the  year  of  our  Lord  18     • 

Rmtaiofdwd       2.  Whereas  bv  indenture,  bearine  even  date  herewith,  and 

of  declaratioD  ^  ^  o 

of  trust,  made  between  the  said  {executor)  of  the  first  part,  {legatee  for  life) 

of  the  second  part,  the  said  {remainder  man)  of  the  third  part,  and 
{two  trustees)  of  the  fourth  part,  after  reciting  that  (testator), 
late  of,  &C.,  gentleman,  deceased,  had  by  his  last  will,  dated 
the  day  of  ,  given  unto  the  said  (executor),  the  sum 

of  £  ,  upon  trust,  to  invest  the  same  in   manner  therein 

mentioned,  and  to  pay  the  annual  produce  thereof  unto  the  said 
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{legatee  for  Ufe)  during  his  life,  and  after  his  decease,  to  pay  the       No^ 

principal  to  the  said  {remaintler  man\  his  executors,  administrators     Joint  and 

and  assigns;  and  that  the  said  (^e«to^£>r)  had  appointed  the  said    gieentoan 

{executor)  residuary  legatee  and  sole  executor  of  his  said  will.    «»«|^^<^- 

And  reciting,  that  the  said  {testator)  had  died  without  having 

altered  or  revoked  his  said  will,  and  that  the  said  will  had  been  duly 

proved  in  the  Prerogative  Court  of  the  Archbishop  of  Canterbury, 

on  the  day  of  .     And  also  reciting,  that  the  said 

sums  of  £  and  £  ,  after  paying  the  legacy  duty  payable 

in  respect  of  the  said  life  interest  of  the  said  {legatee  for  life), 

having  been  lately  invested  by  the  said  (executor),  in  the  purchase 

of  £  y  Three  per  Cent.  Consolidated  Bank  Annuities.    And 

ALSO  RECITING,  that  the  said  {remainder  man)  had  requested  to 

have  the  said  sums  of  money  transferred  into  the  names  of  the 

said  {trustees),  upon  the  trusts  thereinafter  mentioned,  and  which 

had  been  accordingly  done.     And  moreover  reciting  that  the 

said  {remainder  man)  (at  the  request  of  the  said  {executor)  and 

{tenant  for  Ufe\)  had   agreed   to   concur  in  the   ^ow   reciting 

indenture  for  the  purpose  of  testifying  his  consent  to  the  same ; 

it  is  witnessed  and  declared,  that  the  said  {trustees)^  and  tl^e 

survivor  of  them,  his  executors  or  administrators,  should  stand 

possessed  of  the  said  sum  of  £  ,  Three  per  Cent  Consolidated 

Bank  Annuities,  upon  trust  to  pay  the  annual  income  thereof  to 

the  said  {legatee  for  life)  during  the  term  of  his  natural  life,  and 

after  his  decease  (after  payment  of  the  legacy  duty  on  the  said 

sums  of  £  and  £  ,)  to  pay  or  transfer  the  remainder 

of  the  said  sum  of  £  ,  Three  per  Cent.  Consolidated  Bank 

Annuities,  and  the  interest,  dividends  and  annual  proceeds  thereof 

unto  the  said  {remainder  man),  his  executors,  administrators  and 

assigns,  with  usual  powers  of  varying  securities,  and  also  for  the 

appointment  of  new  trustees. 

3.  Now  the  Condition  of  the  above-written  bond  or  obliga-  Condition. 
tion  is  such  that  if  the  said  {trustees),  or  the  survivor  of  them,  his 
executors  or  administrators,  or  other  the  trustee  or  trustees  for  the 
time  being  of  the  said  hereinbefore  recited  indenture,  do  and  shall 
immediately  upon  the  decease  of  the  said  {tenant  for  life),  pay 
the  legacy  duty  on  the  said  sums  of  £  and  £  ,  so 

bequeathed  to  the  said  {remainder  man)  after  the  decease  of  the 
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No.  X.  said  {tenant  far  life)  as  aforesaid ;  and  shall  and  will  from  time  to 
Jomiand  time,  and  at  all  times  hereafter,  well  and  safficiently  protecti 
*^^iom  to  an  ^^^  harmless,  and  keep  indemnified  the  said  {executor),  his  heini 
Executor,  ^.  executors  or  administrators,  and  his  and  their  lands  and  tenements, 
goods  and  chattels,  of  and  from  the  same,  and  all  ckdms  and 
demands  whatsoever  in  respect  thereof,  and  also  of,  from  and 
against  all  actions,  suits,  and  other  proceedings,  costs,  chai]ges 
and  expenses,  that  may  be  brought  or  prosecuted  against  the  said 
(executor),  his  executors  or  administrators,  for  or  on  account  of 
the  nonpayment  of  such  last-mentioned  legacy  duty,  or  in  relatioa 
thereto ;  or  in  case,  at  any  time  or  times  hereafter,  it  shall  be 
discovered  that  any  debt  or  debts  are  owing  fixnn  the  sud 
{testator),  deceased,  to  any  person  or  persons  whomaoever,  and 
the  said  {executor),  or  other  the  personal  representatdves  for  the 
time  being  of  the  said  {testator),  shall  be  called  upon  to  pay  the 
same,  and  the  said  residuary  estate  of  the  said  {testator)  shall  be 
insufficient  to  discharge  such  claims,  and  the  said  {trustees)^  or  tl»e 
survivor  of  them,  or  other  the  trustees  or  trustee  for  the  time 
being  of  the  said  hereinbefore  recited  indenture,  shall,  so  far  as 
such  residuary  estate  shall  so  prove  to  be  deficient,  forthwith  pay 
the  amount  of  such  debt  or  debts,  and  also  all  such  coats,  chaiges 
and  expenses  as  may  have  been  incurred  by  reason  of  the  non- 
payment thereof,  or  in  relation  thereto,  unto  the  siud  {execiitor\ 
or  other  the  personal  representative  for  the  time  being  of  the 
said  {testator\  THEN  the  above- written  bond  to  be  void,  otherwise 
to  continue  in  full  force  and  virtue. 
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No.  XL 


[>£MISE  OF  PREMISES  FOR  A  TERM  OF  1,000  YEARS  IN  TRUST 
TO  INDEMNIFY  A  PURCHASER  AGAINST  THE  LOSS  OF  TITLE 
DEEDS,  WITH  A  COVENANT  FROM  VENDOR  TO  INDEMNIFY 
PURCHASER,  AND  ABSOLUTE  COVENANTS  FOR  TITLE  AS  TO 
THE  DEMISED  PREMISES. 


1.  Ptariies. 

2.  Recntal  of  loss  of  title  deeds,  and 

of  agreement  for  indemuity. 

3.  Tmat  to  iDdemnify  purchaser. 

4.  Traat  to  ruse  monej  by  way  of 

sale  or  mortgage. 

5.  Proviso  for  cesser  of  term  on  de- 

liTonDg  deeds  to  purchaser,  or 


if   he  remains    in  undisturbed 
possession  for  ten  years. 

6.  Covenant  from  vendor  to  indem- 

nify purchaser. 

7.  Covenants  from  vendor   that    he 

has  good  right  to  demise. 

8.  For  quiet  enjoyment  and  freedom 

from  incumbrances. 

9.  For  further  assurance. 


1.  THIS  INDENTURE,  made  the     day  of        A.D.,  18    ,  Parties. 
Betwbek  (vendor),  of,  &c.,  of  the  first  part,  {purchaser)^  of,  &c., 

of  the  second  part,  and  {two  trustees)  of,  &c,  of  the  third  part. 
[Recite  conveyance  to  purchasers,  ut  ante^  No.  I.,  clause  2, 
pu530.] 

2.  And  whebeas  the  title  deeds  and  writings  relating  to  the  Bedtai  of  loss 
title  of  the  said  hereditaments  and  premises  having  been  either  ^^^^  ^^^ 
lo6t  or  mislaid,  the  said  (vendor)  has  agreed  to  demise  the  tene-  ™^^  ^^ 

.  indemni^. . 

DDentfl  and  premises  hereinafter  described  anto  the  said  (trustees^ 
their  executors,  administrators  and  assigns,  by  way  of  indemnity 
in  manner  hereinafter  mentioned.  [Insert  testatum  and  habendum, 
nt  anicj  No.  lY.,  clauses  4  and  5,  p.  538.] 

Trust  to 

3.  Upon  tbust  for  the  said  (vendor\  his  heure  and  aligns,  ^J]^ 
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No.  X.  said  {tenant  for  life)  as  aforesaid ;  and  shall  and  will  from  time  to 
Jowtand  time,  and  at  all  times  hereafter,  well  and  sufficiently  protect* 
'^vm  to  m  ^^^  harmless,  and  keep  indemnified  the  said  (executor),  his  heirs. 
Executor,  ^.  exccutors  Or  administrators,  and  his  and  their  lands  and  tenements, 
goods  and  chattels,  of  and  from  the  same,  and  all  claims  and 
demands  whatsoever  in  respect  thereof,  and  also  of,  from  and 
against  all  actions,  suits,  and  other  proceedings,  costs,  chaises 
and  expenses,  that  may  be  brought  or  prosecuted  against  the  sud 
(executor),  his  executors  or  administrators,  for  or  on  account  of 
the  nonpayment  of  such  last-mentioned  legacy  duty,  or  in  relation 
thereto ;  or  in  case,  at  any  time  or  times  hereafter,  it  shall  be 
discovered  that  any  debt  or  debts  are  owing  from  the  said 
(testator),  deceased,  to  any  person  or  persons  whomsoever,  and 
the  said  (executor),  or  other  the  personal  representatives  for  the 
time  being  of  the  said  (testator),  shall  be  called  upon  to  pay  the 
same,  and  the  said  residuary  estate  of  the  said  (testator)  shall  be 
insufficient  to  discharge  such  claims,  and  the  said  (trustees)^  or  t^ie 
survivor  of  them,  or  other  the  trustees  or  trustee  for  the  time 
being  of  the  said  hereinbefore  recited  indenture,  shall,  so  far  as 
such  residuary  estate  shall  so  prove  to  be  deficient,  forthwith  pay 
the  amount  of  such  debt  or  debts,  and  also  all  such  costs,  charges 
and  expenses  as  may  have  been  incurred  by  reason  of  the  non- 
payment thereof,  or  in  relation  thereto,  unto  the  said  (executor), 
or  other  the  personal  representative  for  the  time  being  of  the 
said  (testator),  then  the  above-written  bond  to  be  void,  otherwise 
to  continue  in  full  force  and  virtue. 
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No.  XI. 


DEMISE  OF  PREMISES  FOR  A  TERM  OF  1,000  YEARS  IN  TRUST 
TO  INDEMNIFY  A  PURCHASER  AGAINST  THE  LOSS  OF  TITLE 
DEEDS,  WITH  A  COVENANT  FROM  VENDOR  TO  INDEMNIFY 
PURCHASER,  AND  ABSOLUTE  COVENANTS  FOR  TITLE  AS  TO 
THE  DEMISED  PREMISES. 


L  Parties. 

2.  Recital  of  loss  of  title  deeds,  and 

of  agreement  for  indemnity* 

3.  Trust  to  indemnify  purchaser. 

4.  Trust  to  raise  monej  by  way  of 

sale  or  mortgage. 

5.  Proviso  for  cesser  of  term  on  de- 

livering  deeds  to  purchaser,  or 


if   he  remains    in  undisturbed 
possession  for  ten  years. 

6.  Covenant  from  vendor  to  indem- 

nify purchaser. 

7.  Covenants  from  vendor   that    he 

has  good  right  to  demise. 

8.  For  quiet  enjoyment  and  freedom 

f^m  incumbrances. 

9*  For  further  assurance. 


1.  THIS  INDENTURE,  made  the     day  of        A.D.,  18    ,  Parties. 
Between  (vendor)^  of,  &o.,  of  the  first  part,  {purchaser^  of,  &&, 

of  the  second  part,  and  (tioo  trustees)  of,  &c,  of  the  third  part. 
[Recite  conveyance  to  purchasers,  ut  ante^  No.  I.,  clause  2, 
p.  530.] 

2.  And  whebeas  the  title  deeds  and  writings  relating  to  the  Bedtai  of  Iosb 
title  of  the  said  hereditaments  and  premises  having  been  either  ^^^  ^^^ 
lost  or  mislaid,  the  said  (vendor)  has  agreed  to  demise  the  tene-  f°^°^  ^? 

,  iDdemmtj. . 

ments  and  premises  hereinafter  described  anto  the  sud  (trustees)^ 
their  executors,  administrators  and  assigns,  by  way  of  indenmity 
in  manner  hereinafter  mentioned.  [Insert  testatum  and  habendum, 
ut  antcy  No.  lY.,  clauses  4  and  5,  p.  538.] 

Tnutto 

3.  Upon  tbust  for  the  said  {vendor^  his  heure  and  aligns,  ^J^ 
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No.  :xi.      until  the  said  (purchaser)  shall  be  interrupted  or  disturbed  in  the 

Demise  qf    peaceable  and  quiet  enjoyment  of  the   said  hereditaments  and 

urmof  iooo  Premises  so  sold  and  conveyed  by  the  said  (vendor)  unto  the  said 

Years,  ^c,    (purchaser)  as  aforesaid,  on  account  of  the  said  title  deeds  and 

writings  relating  to  the  title  of  them  being  so  lost  or  mislaid  as 

aforesaid,  or  by  means  of  any  defect  in  the  title  of  the  said 

(vendor)  to  the  same  hereditaments  and  premises ;  and  after  the 

said  (purchaser)  shall  be  jso  interrupted  or  disturbed  in  such 

peaceable  and  quiet  enjoyment  as  aforesaid ; 

TruH  to  raise         4^  IJPON   TRUST  that   the    said   (trustees)  or  the  survivor  of 

monef  by  waj  ^  ^    ^  ' 

of  sale  or  them,  his  executors  or  administrators,  shall  from  thenceforth 
™  ^*^*  from  time  to  time,  out  of  the  rents  and  profits  of  the  said  tene- 
ments and  premises  hereby  demised,  or  by  mortgage  or  sale  of 
'  the  same,  or  of  a  competent  part  thereof,  for  all  or  any  part  of 
the  said  term  hereby  demised,  or  by  bringing  actions  against  the 
tenants  or  occupiers  of  the  said  demised  premises  for  the  recovery 
of  the  rents  then  in  arrear,  or  by  making  entries  on  the  said 
demised  premises,  or  any  part  thereof^  or  by  all,  any,  or  either 
of  the  ways  and  means  aforesaid,  levy  and  raise  all  such  sums 
of  money,  losses,  damages,  costs  and  expenses  as  the  said 
(purchaser),  his  heirs,  executors,  administrators  or  assigns  shall 
pay,  incur,  or  be  put  unto  on  account  of  the  said  title  deeds  and 
writings  being  so  lost  or  mislaid,  or  for  any  such  defect  of  title 
in  the  said  (vendor)  to  the  said  hereditaments  and  premises  so 
sold  and  conveyed  by  him  to  the  said  (purchaser)  as  aforesaid, 
and  shall  pay  over  the  surplus  moneys  (if  any)  to  the  said  (vendor), 
his  heirs  or  assigns. 

5.  Provided  always,  that  if  the  said  (vendor),  his  heirs, 
executors  or  administrators  shall,  at  any  time,  within  the  period 
of  ten  years,  to  be  computed  from  the  day  of  the  date  hereof, 
deliver  to  the  said  (purchaser)^  his  heirs  and  assigns,  the  whole 
of  the  said  title  deeds  and  writings  relating  to  the  said  heredita- 
ments and  premises  so  sold  and  conveyed  by  the  said  (vendor) 
to  the  said  (purchaser),  deducing  a  good  title  thereto  for  a  period 
of  thirty  years  or  upwards,  to  be  completed  from  the  day  of  the 
date  hereof: — Or,  if  the  said  (purchaser),  his  heirs  or  assigns 
shall  not  be  interrupted  or  disturbed  in  the  peaceable  enjoyment 


Proviao  for 
cesser  of  term 
on  delivering 
deeds  to 
purchaser,  or 
if  he  remains 
in  undistnrbed 
possession  for 
ten  jears. 
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of  the  said  hereditaments  and  premises  so  sold  and  conveyed  to      ^o.  xi. 
him  by  the  said  {vendor),  on  account  of  the  said  title  deeds  and     Demise  of 
writings  being  so  lost  or   mislaid,  or  for   such  defect  of  title  r^^^fooo 
in   the  said  {vendor)  to  the  same  hereditaments  and  premises  as     ^^^'  ^- 
aforesaid,  during  the  said  period  of  ten  years  as  hereinbefore 
mentioned ;-:— Or,  if  the  said  {vendor),  his  heirs,   executors  or 
administrators,  shall  pay  and  satisfy  unto  the  said  {purchaser),  his 
heirs,  executors,  administrators  or  assigns,  all  such  losses,  damages*, 
costs  and  expenses  as  he  or  they  shall  pay,  incur,  or  be  put  unto 
on  account  of  the  said  title  deeds  and  writings  being  so  lost  or 
mislaid,  or  for  any  such  defects  in  title  of  the  said  {vendor)  to  the 
said  hereditaments  and  premises  so  sold  and  conveyed  by  him 
to  the  said  {purchaser)  during  the  said  period  of  ten  years  to  be 
computed  as  aforesaid,  then  and  in  either  of  such  cases,  the  said 
term  of  1,000  years  hereby  demised  shall  cease  and  determine  to 
all  intents  and  purposes  whatsoever. 

6.  And  the  said  {vendor)  doth  hereby  for  himself,  his  heirs.  Covenant 

,  \  '  •',  .      '  '  from  vendor  to 

execotors  and  administrators,  covenant  with  the  said  {purchaser),  indemnify 
his  heirs,  executors,  administrators  and  assigns,  that  he  the  said  ^  ^^^' 
{vendor),  his  heirs,  executors  or  administrators,  shall  and  wiU  from 
time  to  time,  and  at  all  times  hereafter  during  the  period  of  ten 
years,  to  be  computed  from  the  day  of  the  date  hereof,  well  and 
sufficiently  protect,  save  harmless,  and  keep  indemnified  the  said 
(purchaser),  his  heirs,  executors,  administrators  and  assigns,  and 
the  said  hereditaments  and  premises  so  sold  and  conveyed  by  the 
said  {vendor)  to  the  said  {purchaser)  as  aforesaid,  and  aU  other 
the  lands  and  tenements,  goods  and  chattels  of  him  the  said 
{purchaser)  of,  from  and  against  all  losses,  costs,  damages  and  . 
expenses  which  he  the  said  {purchaser),  his  heirs,  executors, 
administrators  or  assigns  shall  or  may  pay,  incur,  or  be  put  unto, 
on  account  of  the  said  title  deeds  and  writings  being  so  lost  or 
mislaid,  or  for  any  such  defect  of  title  in  the  said  (vendor)  to  the 
said  hereditaments  and  premises  so  sold  and  conveyed  by  him  to 
the  said  (purchaser)  as  aforesaid. 

7.  And  the  said  {vendor)  doth  hereby  for  himself,  his  heirs,  Covenant  from 
executors,  and  administrators,  covenant  with  the  said  {trustees)^  has  good  right 
their   executors,   administrators  and   assigns,  that  he  the  said  ^  ^^™^* 
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No.  XI.      (vendor)  now  hath  in  himself  good  right  to  demise  the  said  teoe 

DemUeof    ments  and  premises  hereby  demised,  with  their  appartenaooe^l 

Term  of  WW  ^°^^  ^^^  ^^  {trustee9)^  their  ezecators,  administrators  and  asagnvi 

Tean^jo.    upon  the  trusts,  and  in  manner  aforesaid,  according  to  the  tw 

intent  and  meaning  of  these  presents. 

For  aiet  ^'  '^^  FURTHEB,  that  the  said  demised  tenements  and  pn- 

enjoyment  and   mises  shall  or  may  from  time  to  time,  and  at  all  times  hereafter, 

freedom  from 

inoambnnces.  be  held  upon  the  trusts  hereinbefore  declared  concerning  the 
same,   without    let,  suit,    eviction,   ejection,    interruptioD,  &- 

>  turbance,  or  denial,  of  or  by  any  person  or  persons  whomsoever; 

and  that  free  from  all  incumbrances  whatsoever. 


For  farther 
aasarsDoe. 


9.  And  ])iK>BEOy£B  that  the  said  (vendor)  and  all  penotf 
rightfully  claiming  any  estate  or  interest  in  the  said  demiflei 
tenements  and  premises,  or  any  part  thereof^  shall  and  will  frpa 
time  to  time  and  at  all  times  hereafter,  until  the  trusts  of  these 
presents  shall  be  fully  satisfied  and  performed,  at  the  reque^ 
of  the  said  (purchaser)^  his  heirs  or  assigns,  but  at  the  costs  of 
the  said  (vendor),  his  heirs,  executors  or  administrators,  make,  i^h 
acknowledge,  enter  into,  execute  and  perfect  all  such  fiirtbff 
assurances,  for  the  more  perfectly  or  satisfactorily  assuring  anl 
confirming  the  said  demised  tenements  and  premises  with  tbeff 
appurtenances  unto  the  said  (trustees),  their  executors,  admin* 
istrators  and  assigns,  for  all  the  unexpired  residue  of  the  atfl 
term  of  1,000  years,  as  the  said  (purchaser),  his  heirs  or  asagns 
or  his  or  their  counsel  in  the  law,  shall  require.  [Add  /wto^^ 
change  trustees,  ut  ante.  Vol.  I.,  Part  IV.,  Na  IV.,  chmse  \6» 
p.  706.] 


In  witness,  &c 
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No.    XII. 


BOND  OF  INDEMNITY  TO  PURCHASER  WHERE  THE  ITTLE 
DEEDS  HAVE  BEEN  LOST  OR  MISLAID. 


[Inseut  exordium,   ui  ante,    No.  IL,   clause  I^   p.  532 ;    and 
IECIT£  conveyance  to  purchaser,  ut  ante,  No.  I.^  clause  2,  p.  530.] 

Now  THE  Condition  of  the  above-written  obligation  is  such 
:hat   if  the   said  (vendor),  his  heirs,  executore  or  administrators, 
ihall,  at  any  time  within  the  period  of  ten  years^  to  be  computed 
From  the  day  of  the  date  hereof,  deliver  to  the  said  (  purchaser). 
Ilia  heirs  or  assigns,  the  whole  of  the  title  deeds  and  writings 
relating  to  the  title  of  the  sidd  hereditaments  and  premises  so  sold 
and  conveyed  by  the  said  (vejidor)  to  the  said  (  purchaser)  as  afore- 
said^ deducing  a  good  title  to  the  said  premises  for  a  term  of  thirty 
years  to  be  computed  from  the  day  of  the  date  hereof,  OB  if  the 
sud  {purchaser),  his  heirs  or  assigns,  shall  not  be  interrupted  or 
disturbed  in  the  peaceable  and  quiet  enjoyment  of  the  said  here- 
^laments  and  premises,  so  sold  and  conveyed  to  him  by  the  s^d 
vendor  as  aforesaid^  on  account  of  the  said  title  deeds  and  writings 
being  so  lost  as  aforesaid^  or  for  any  such  defect  of  title  in  the 
Bud  vendor  as  aforesaid^  for  the  period  of   ten    years  to   be 
computed  froih  the  day  of   the   date  hereof.     Ob,  if  the  said 
(onufor),  his  heirs,   executors   or   administrators^  shall  pay  aud 
satisfy  unto  the  said  {purchaser),  his  heirs^  executors,  adminis- 
trators or  assigns^  all  such  losses,  damages^  costs  aud  expenses^ 
as  he  or  they  shall  pay,  incur  or  be  put  unto,  on  account  of  the 
said  title  deeds  being  so  lost  or  mislaid,  or  for  such  defect  of  title 
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No.  xn.      in  the  said  (vendor)  to  the  same  hereditaments  and  premises  as 

BonTqf     aforesaid^  during  the  said  period  of  ten  years  as  hereinbefore  men- 

^^p^Kn^uJ^   tioned.     And  if  the  said  {vendor),  his  heirs,  executors  or  adminis- 

where  the  Tide  trators,  shall  and  will,  from  time  to  time,  and  at  all  times  hereafter 

Deeds  haoe  been 

LoaorMiBknd.  during  the  period  of  ten  years,  to  be  computed  from  the  day  of  the 
date  hereof,  well  and  sufficiently  protect,  save  harmless,  and  keep 
indemnified  the  said  {purchaser),  his  heirs,  executors,  adminis- 
trators and  assigns,  and  the  said  hereditaments  and  premises  so 
sold  and  conveyed  by  the  said  (vendor)  to  the  said  (purchaser)  as 
aforesaid,  and  all  other  the  lands  and  tenements,  goods  and 
chattels,  of  him  the  said  (purchaser),  of,  frx>m  and  against  all 
losses,  costs,  damages  and  expenses,  which  he  the  said  (j)urchaser), 
his  heirs,  executors,  administrators  or  assigns,  shall  or  may  pay, 
incur,  or  be  put  unto,  on  account  of  the  said  title  deeds  and 
writings  being  so  lost  or  mislaid,  or  of  any  defect  of  title  in  the 
said  (vendor),  to  the  said  hereditaments  and  premises  so  sold  and 
conveyed  by  him  to  the  said  purchaser  as  aforesaid,  then  the 
above-written  obligation  shall  be  void,  otherwise  to  continue  in 
full  force  and  virtue. 
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No.  xni. 


BOND  FROM  LEGATEE  TO  AN  EXECUTOR  TO  REFUND  IN  CASE 

OF  A  DEFICIENCY  OF  ASSETS. 


1.  Recital  of  will  bequeathinfif  legacy. 

2.  That  executor  being  unable  to  as- 

certain the  amount  of  assets. 


legatee  on  receiving  legacy  has 
agreed  to  enter  into  bond. 

3.  Condition. 


[Insert  exordium^  ut  ante,  No.  IL,  clause  1,  p.  532.] 

1.  Whereas  {testator),  late  of,   &c.,  by  hie  last  will,  dated  J^^^^f^"^" 
the  day  of  ,  bequeathed  unto  the  said  {legatee)  thei«g»!7- 
sum  of  200/.,  to  be  paid  within  six  calendar  months  after  his 
decease,  and  appointed  the  said  {executor)  sole  executor  of  his  said 

will,  which  (the  said  {testator),  having  died  on  or  about  the       day 
of  ,  without  having  altered  or  revoked),  was  duly  proved  by 

the  said  {executor)  on  the  day  of  ,  in  the  Prerogative 

Court  of  Canterbury. 

2.  And  whereas  the  said  {legatee),  having  requested  the  said  Th**  executor, 

,  being  nnable 

{executor)  to  pay  him  the  said  legacy  of  200L  so  bequeathed  to  to  ascertain 
htm  as  aforesaid,  and  the  said  {executor)  not  being  able  to  ascertain  as^t^^^atee, 
with   positive  certainty  whether  the  assets  of  the  said  {testator)  ?"  «««»J»n« 

*  •'  ^  ^  ^  legacy,  has 

will  be  sufficient  to  discharge  the  whole  of  his  debts,  and  the  full  Agreed  to  enter 
amount  of  the  several  other  legacies  bequeathed  in  and  by  his  said 
recited  will  unto  the  several  persons  therein  named,  the  said 
{legatee)  hath  agreed,  on  receiving  his  said  legacy  of  £  ^  to 
enter  into  the  above-written  obligation,  with  such  condition  as  is 
hereinafter  contained. 
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No.  xin.  3.  Now  THE  Condition  of  the  above  written  obligatiai  k 
Bond^(m  such  that  if  the  personal  estate  of  the  said  {testator\  deoeaeed, 
^^^  to*  should  prove  insufficient  to  discharge  all  his  just  debts,  fuoenl 
^^fadete^^  and  testamentary  expenses,  the  necessary  charges  of  the  bJ 
ofAMteu.  executorship^  and  the  full  amount  of  all  the  pecuniary  legaos 
Conditioiu  bequeathed  by  the  said  recited  will  to  the  several  persons  theraa 
named,  or  if  the  said  {legatee),  his  heirs,  executors  or  administnton 
shall,  within  fourteen  days  next  after  notice  in  that  behalf  tobii 
thereof  given,  repay  unto  the  said  {executor),  his  executors,  adnune- 
trators  or  assigns,  the  said  sum  of  200/.,  or  so  much  thereof  is 
shall  appear  to  be  more  than  was  due  to  him,  out  of  the  penooil 
estate  of  the  said  {testator)  in  respect  of  the  said  legacy » 
bequeathed  to  him  by  the  said  recited  will  as  aforesaid,  rateaUj 
and  in  proportion  to  the  other  pecuniary  legacies  under  the  vH 
will ;  and  also,  if  the  said  {legatee),  his  heirs,  executors  or  adnuBB- 
tratorsy  shall  from  time  to  time,  and  at  all  times  hereafter,  well  ami 
sufficiently  protect,  save  harmless,  and  keep  indenmified  the  w 
{executor)^  his  executors  and  administrators,  and  the  estate  aw 
effects  of  the  said  {testator),  deceased,  of,  from  and  against  al 
costs,  charges,  damages  and  expenses,  which  may  be  paid,  so^ 
tained  or  incurred  by  or  to  him  or  them,  or  the  estate  of  the  »» 
{testator)  deceased,  for  or  by  reason  or  means  of  the  said  {exeailff) 
having  paid  to  the  said  {legatee),  the  said  sum  of  200/.  in  fall  ^^ 
the  said  legacy  as  aforesaid,  or  any  matter,  cause  or  thing  what- 
soever, in  relation  thereto,  then  the  above-written  obligation  to 
be  void,  otherwise  to  continue  in  full  force  and  virtue. 
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.No.  XIV. 


OND  OF  INDEMNITY  TO  TRUSTEES  ADVANCING  PART  OF 
TRUST  MONEYS  TO  HUSBAND  AND  WIFE,  WHICH  HAD  BEEN 
LIMITED  BY  MARRIAGE  SETTLEMENT,  UPON  TRUST  FOR 
THE  BENEFIT  OF  THE  HUSBAND  AND  WIFE,  AND  ISSUE  OF 
THE  MARRIAGE,  WITH  AN  ABSOLUTE  LIMITATION  IN  FAVOUR 
OF  THE  HUSBAND  UPON  FAILURE  OF  SUCH  ISSUE,  NO 
ISSUE  HAVING  BEEN  BORN,  AND  THERE  BEING  NO  PRO- 
SPECT OF  ANY. 


1.  Recital  of  a  marriage  settlement 

under  which  the  hnsband  be- 
comes absolutely  entitled  in 
default  of  issue  of  the  mar- 
riage. 

2.  That   there   is    no  issue  of    the 


marriage,   nor  the  prospect    of 
any. 

3.  Of  agreement  by  trustees  to  ad- 

vance a  portion    of   the    trust 
moneys  upon  being  indemnified. 

4.  Condition. 


[Insert  exordium  from  husband  to  tnistees,  ut  antCy   No.  II.; 
clause  1,  p.  532.] 


1.  Whereas  by  indenture  bearins^  date  on  or  about  the  Recital  of 

"^  °     ^  marriage 

day  of  ,  and  made  between  the  said  {obligor)  of  the  first  part,  settlement 

{toife)  of  the  second  part,  and  the  said  {two  obligees)  of  the  third  the  husband 
part  (being  a  settlement  made  previously  to  a  marriage  then  con-  ^^JJJj^iy 
templated  between  the  said  {obligor)  and  {wife),  which  was  shortly  entitled  in 

_  ,  ^  default  of  any 

afterwards  duly  solemnized),   the  capital  sum  of  4,000/.,   Three  uaue  of  the 
per  Cent   Consolidated  Annuities,  which   had   been  previously  ™*"*'*^^* 
transferred  by  the  said  {obligor)  to  the  said  {two  obligees),  and  was 
then  standing  in  their  names  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  wus,  after  the  solemnization 
of  the  said  intended  marriage,  limited  and  assured  upon  trust 


VOL.    IT. 
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No.   XV. 


BOND  CONDITIONED  THAT  A  MINOR,  WHO  HAS  CONTRACrTED 
WITH  OTHERS  TO  SELL  THE  PROPERTY,  SHALL  EXECUTE  A 
VALID  CONVEYANCE  ON  ATl'AINING  TWENTY-ONE,  OR,  IN 
CASE  OF  HIS  REFUSAL,  THAT  THE  OTHER  VENDORS  WILL 
REPAY  A  CERTAIN  PORTION  OF  THE  PURCHASE  MONEY. 


1.  Exordium. 

2.  Recital  of  contract. 


3.  Condition. 


Exordium.  i.  KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  We 

(^.),  of,  &c.,  and  {B.)y  of,  &c.,  are  held  and  firmly  bound  to 
{obliffee),  of,  &c.,  in  the  penal  snm  of  £  sterling,  to  be  paid 

unto  the  said  {obligee^  or  to  his  certain  attorney,  executors^  admin- 
istrators, or  assigns,  for  "which  payment  to  be  well  and  tnilj 
made,  we  jointly  bind  ourselves,  our  heirs,  executors  and  administra- 
tors ;  and  each  of  us  severally,  separately,  and  apart  from  the  other 
of  us,  bindeth  himself,  his  heirs,  executors  and  administrators^ 
firmly  by  these  presents.     Sealed  with  our  seals ;  dated,  &c. 


recital  of 
contract. 


2.  Whereas  the  above  bounden  {A.)  and  {B.)  and  (minor\ 
being  seised  in  fee  as  tenants  in  common  of  (Describe  parcels), 
sometime  since  contracted  to  sell  the  fee  simple  and  inheritance  of 
the  same  hereditaments  and  premises  unto  the  said  {obligee)^  for 
the  sum  of  £  and  the  said  {A.)  and  {B.)  have,  by  indenture 

dated  the  day  of  ,  and  expressed  to  be  made  between 

the  said  {A.)  of  the  first  part,  the  said  (£.)  of  the  second  part, 
and  the  said  {minor)  of  the  third  part,  conveyed  their  respective 
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harmless  and  keep  indemnified  the  said  {two  obUgees\  and  each  of     No.  xiv. 
them,  their  and  each  of  their  heirs,  executors,  and  administrators,  and      Bond  of 
their  respective  lands  and  tenements,  goods  and  chattels,  from  aU   ^^J' 
future  liability,  damages,  costs  or  expenses,  which  they,  or  either  '^'^I?^^^2^ 
of  them  respectively,  shall  or  may  incur,  disburse,  or  be  put  unto    Moneys  to 
on  accoQnt  of  the  said  {two  obligees^  or  either  of  them,  having  so  wifi  vihick  had 
sold  out  and  raised  the  said  sum  of  750/.,  out  of  the  said  trust  ^^^^ 
vEkonejBy  or  for  or  on  account  of  any  act,  deed,  matter  or  thing  in    Seukmmt, 
relation  thereto,  then  the  above-written  bond  to  be  void,  other- 
wise to  continue  in  full  force  and  virtue. 


2  o  2 
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CONCISE  PEECEDENT8  IK 


No.  XVL 


BOND  BY  A  TENANT  FOR  LIFE,  WHO  HAS  GRANTED  A  LEASE 
FOR  FOURTEEN  YEARS,  THAT  IN  CASE  OF  HIS  DECEASE 
DURING  THE  TERM,  THE  REVERSIONER  SHALL,  UPON  THE 
LESSEE'S  REQUEST,  EITHER  CONFIRM  THE  ORIGINAL  LEASE^ 
OR  GRANT  HIM  A  NEW  LEASE  OF  THE  PREMISES,  TO  ENDURE 
AS  LONG  AS  THE  ORIGINAL  TERM,  AND  UNDER  THE  SAME 
RENT  AND  COVENANTS. 


1.  Recital  of  lease. 

2.  That  lessor  beiog  odIj  entitled  to 

a  life  estate,  unless  the  rever- 
sioners shall  confirm  the  lease, 


lessor  will  pay  a  specified  sum 
as  liquidated  damages. 


3.  Condition. 


[Iksebt  exordium^  ut  antCy  No.  IL,  clause  1,  p.  532.] 


BeciUl  of 
lease. 


1.  Whereas  by  indenture  of  lease  bearing  even  date  )ierewitfa» 
but  executed  previously^  and  made  between  the  above^bounden 
{obligor)  of  the  one  part,  and  the  above-named  {obligee)  of  the  other 
part,  the  said  {obl%gor)y  in  consideration  of  the  rents  and  covenants 
thereinafter  reserved  and  contained  on  the  tenant  or  lessee's  part, 
demised  all,  &c.  [deschibe  parcehly  to  hold  the  same  .unto 
the  said  {obligee),  his  executors,  administrators  and  assigns,  from 
the  29th  day  of  September  then  last,  for  the  term  of  fourteen 
years,  at  the  yearly  rent  of  85/.,  payable  quarterly,  as  therein 
mentioned. 


That  lessor  2.  And  WHEREAS  the  Said  {obligor)  being  entitled  to  the  said 

entitled  to  a  premises  during  the  term  of  his  life  only,  and  not  being  empowered 
mSesfthe  *^  grant  any  leases  to  endure  for  a  longer  period,  any  lease  granted 
reversioners  \^y  \^\^  must  neccssarily  determine  upon  his  death,  it  hath  been 
the  lease,  lessor  agreed,  as  an  indemnity  to  the  said  {obligee)^  that  if  at  the  time  of 
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• 

the  decease  of  the  said  (obligor)  the  person  or  persons  then  entitled     No.  XVI. 
to  the  said  premises^  or  to  the  immediate  reversion  thereof^  shall     Bond  by  a 
not,  at  the  request  of  the  said  {obligee),  his  executors,  administra-  fg^^^J^f^ 
tors  or  assigns,  confirm  the  said  hereinbefore  recited  lease,  or  grant  p^J^/^ 

a  new  lease  of  the  said  premises  unto  the  said  {obligee),  his  execu-        

tors,  administratdrs  or  assigns,  for  such  further  time  as  will  com-  specified  sum 
plete  the  said  term  of  fourteen  years  therein,  at  the  same  rent  and  Si^^"*^ 
under  the  same  covenants  as  in  such  recited  lease  are  reserved  and 
contained,  then  the  said  {obligor),  his  executors  or  administrators, 
shall  and  will  forthwith  pay  unto  the  said  {obligee),  his  executors, 
administrators  or  assigns,  the  sum  of  £  ,  by  way  of  liqui- 

dated damages,  for  the  loss  of  the  residue  of  the  said  term  of  four- 
teen years  in  the  said  demised  premises. 

3.  Now  THE  Condition  of  the  above-written  bond  is  such  Condition, 
that  if,  at  the  time  of  the  decease  of  the  said  {obligor),  the  person 
or  person  who  shall  be  then  entitled  to  the  immediate  reversion 
of  the  said  premises  expectant  thereon,  shall,  at  the  request  of 
the  said  {oiUigee),  his  executors,  administrators  or  assigns,  confirm 
the  said  hereinbefore  recited  lease  of  the  same  so  granted  by  the  said 
hereinbefore  recited  indenture  bearing  even  date  herewith,  or 
grant  a  new  lease  of  such  premises  for  such  further  term  as  will 
complete  the  said  term  of  fourteen  years,  at  the  same  rent  and 
under  and  subject  to  the  same  covenants  as  in  such  hereinbefore 
recited  indenture  of  lease  are  reserved  and  contained ;  OB,  in  case 
the  person  or  persons  so  entitled  to  the  immediate  reversion  of  the 
said  premises  as  aforesaid,  shall  not,  at  the  request  as  aforesaid, 
confirm  the  said  original  lease,  or  grant  a  fresh  lease  of  the  said 
premises  for  the  residue  of  the  said  term,  at  the  same  rent,  and 
subject  to  the  same  covenants  as  aforesaid,  and  the  heirs,  executors 
or  administrators  of  the  said  {obligor)  shall  pay  unto  the  said 
{obligee),  his  executors,  administrators  or  assigns,  the  said  sum  of 
£  ,  THEN  and  in  either  of  such  cases,  the  above-written  bond 
to  be  void,  otherwise  to  continue  in  full  force  and  virtue. 
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No.    XVIL 


BOND  BY  A  PURCHASER  TO  A  VENDOR  OF  AN  ESTATE 
CHARGED  WITH  A  LEGACY  OF  300/.  PAYABLE  TO  A  MINOR 
ON  ATTAINING  TWENTY-ONE,  TO  SECURE  THE  DUE  PAYMENT 
OF  SUCH  LEGACY. 


Recital  of  wiU 
devising  the 
property  to 
▼endor  charged 
with  the 
payment  of  a 
legacy  of  300^ 
to  a  legatee  on 
attaining 
twenty -one* 

Of  agreement 
to  sell  a 
portion  of 
demised 
praniseSi  and 
conyeyance  to 
purchaser. 


1.  Recital  of  will,  devising  the  pro- 

perty to  vendor,  chained  with 
the  payment  of  a  legacy  of 
300/.  to  legatee  on  attaining 
twenty- one. 

2.  Of  agreement  to  sell  a  portion  of 


devised  premises,  and  oonv^- 
ance  to  purchaser. 

3.  Of  agreement  that  purchaser  shall 

retain  the  purchase-money  until 
the  infant  shall  attain  twenty-one. 

4.  Condition. 


[Insert  exordium  from  purchaser  to  vendor^  ut  ante^  No.  IL, 
clause  1,  p.  532.] 

1.  Whereas  {testator),  late  of,  &c,  deceased^  by  his  last  will 
dated  on  or  about  the  day  of  y  devised  all  his  real 
estates  unto  and  to  the  use  of  the  said  (vendor),  his  heirs  and 
assigns  for  ever,  subject  nevertheless  to  the  payment  of  the  sum 
of  300Z.  to  {legatee),  to  be  paid  to  him  on  his  attaining  the  age 
of  twenty-one  years. 

« 

2.  And  whereas   the   said   {vendor)  some  time   since   con- 

« 

tracted  to  sell  a  portion  of  the  said  real  estates  to  the  said 
{purchaser),  and  which,  by  an  indenture  of  grant  and  release 
bearing  even  date  herewith,  hath  been  conveyed  to  the  said  (pur- 
chafer)  accordingly* 


t^l?^!!2L       ^-  -^^^  whereas  the  said  {legatee)^  being  still  an  infant  under 
shall  retain  the  the  age  of  twenty-ouc  years,  that  is  to  say,  of  the  age  of  fifteen 
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years^  or  thereabouts,  it  has  been  agreed  that  the  sum  of  300^1     No.  xvu. 
shall  be  retained  by  the  said  {purchaser)  until  the  said  (legatee)     Bond hy  a 
shaD  attain  the  full  age  of  twenty-one  years,  for  the  purpose  of  vendor  of  an 
discharging  the  said  legacy  of  300/.  so  bequeathed  to  him,  and       £^' 
charged  upon  the  real  estate  of  the  said  {testator),  deceased,  as  parpbase  money 
aforesaid,  and  that  the  same  should  stand  charged  upon  the  said  shaU  attain 
purchased  premises  until  such  actual  payment  shall  be  made.  twenty-one. 

4.  Now  THE  Condition  of  the  above-written  bond  is  such^°^^o°- 
that  if  the  above-bounden  {purchaser),  his  heirs,  executors  or 
administrators  do  and  shall  well  and  truly  pay  or  cause  to  be 
paid  unto  the  said  {legatee)  the  said  sum  of  300/.  sterling;  OB, 
in  case  of  his  decease  under  that  age,  the  said  {purchaser), 
his  heirs,  executors  or  administrators  do  and  shall,  within  three 
calendar  months  after  the  decease  of  the  said  {legatee),  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  {vendor),  his  executors, 
administrators  or  assigns,  the  said  sum  of  300/. ;  and  also,  if  the 
said  {purchaser),  his  heirs,  executors  or  administrators  do  and  shall, 
80  long  as  the  said  sum  of  ZQOL  shall  remain  unpaid,  and  until  the 
same  is  actually  paid,  well  and  truly  pay  or  cause  to  be  paid  unto 
the  said  {vendor),  his  executors,  administrators  or  assigns,  interest 
on  the  said  sum  of  300/.,  at  the  rate  of  4/.  for  every  100/.  by  the 
year,  then  the  above-written  bond  to  be  void,  otherwise  to  remain 
in  fuU  force  and  virtue. 
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No.  XVIII. 


BOND  FROM  AN  EXECUTOR  TO  INDEMNIFY  A  BOND  DEBTOR 
WHO  PAYS  OFF  A  BOND  DEBT  DUE  TO  THE  TESTATOR,  SUCH 
BOND  HAYING  BEEN  LOST  OR  MISLAID. 


1.  Recital  of  bond  given  to  testator. 

2.  Of  death  of  testator;  his  will,  and 

the  probate  thereof. 

3.  That   principal   moneys,  together 

with  an  arrear  of  interest,  are 
still  due  on  the  bond,  which, 
having  been  lost  or    mislaid, 


the  executor  agrees  to  indem- 
nify the  debtor  upon  his  dis- 
charging such  principal  moneys 
and  interest. 

4.  Of  payment  of  principal  moneys 

and  interest. 

5.  Condition. 


Recitfll  of 
bond  given  to 
testator. 


[Insert  exordium,  ut  ante,  No.  IL,  clause  1,  p.  532.] 

1.  Whereas  by  a  certain  bond  in  writing,  dated  on  or  about 
the  day  of         ,  under  the  hand  and  seal  of  the  said  (obl^ee), 

the  said  {obligee)  became  bound  unto  the  said  {obligor's  testator)  in 
the  penal  sum  of  £  ,  conditioned  for  making  void  the  same 

upon  payment  by  the  said  {obligee),  his  heirs,  executors,  adminis- 
trators or  assigns  unto  the  stud  (obligor's  testator),  his  executors, 
administrators  or  assigns,  of  the  sum  of  £  and  interest,  at 

the  rate  of  5L  for  every  lOOL  by  the  year,  on  a  certain  day  therein 
mentioned  and  long  since  past. 


Of  death  of 

testator  ;  his 

will,  and  the       day   of 

probate  thereof. 


2.  And  whereas  the  said  {obligor)  died  on  or  about  the 

,  having  duly  made  his  last  will,  dated  on  or  about 
the  day  of  ,  and  appointed  the  said  {ohligee)  sole  executor 
thereof,  who  duly  proved   the  same  in  the  Prerogative   Court 
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of  the   Archbishop  of  Canterbury  on  or  about  the  day    No.  XVIII. 

of  .  Band  from  <Mk 

Extador 
to  indemnify  a 

3.  And  whereas  the  said  principal  sum  of  £         still  remains    ^  ^^*^ 
due   and    owing   upon   the   security  of   the  said  recited  bond^  Bond  Debt  due 
together  with   the   sum  of  £  for  an  arrear  of  interest,     ^^^  sond 
amounting  altogether  to  the   sum  of  £  ,   and   the   said  *«^Jj^^'* 
{obKgor\  as  the  executor  of  the   said  (obligor^s  testator)^  having        -7-, 

-,.j  That  pnncipal 

called   upon  the   said   {obligee)  to  pay   the   same,  and  the   said  moneys, 
recited  bond  having  been  either  lost  or  mislaid,  the  said  {obligor)  mfarrearTf 
hath  agreed,  upon  receiving  the  principal  moneys  and  interest  due  "Jj^*"^  ^^^ 
upon  the  same,  to  indemnify  the  said  {obligee)  in  manner  herein-  bond,  which 

.         .  having  been 

after  mentioned.  either  lost  or 

miMlaid,  the 
executor 

4.  And  v^hebeas  the  said  {obligee)  hath  this  day  paid  the  said  agrees  to 
sum  of  £  unto  the  said  {pbligor)^  in  full  satisfaction  and  debtor  upon  his 
discharge  of  all  the  principal  moneys  and  interest  due  and  owing  ^j^  ^^^p^ 
upon  the  said  recited  bond,  as  the  said   {obligor)  doth  hereby  p^oji^y*  «id 

interest* 

acknowledge  and  declare.  Of  pajment 

of  principal 
moneys  and 

5.  Now  THE  Condition  of  the  above-written  bond  is  such  intemt 
that  if  the  above-bounden  {obUgor\  his  heirs,  executors  or  admin-  Condition. 
istrators,  or  the  executors  or  administrators  of  the  said  {obligor^s 
testator),  deceased,  do  and  shall,  in  case  the  said  bond  shall  at  any 

time  hereafter  be  founds  deliver  up  the  same  unto  the  said  {obligee), 
his  executors,  administrators  or  assigns,  in  order  that  such  bond 
may  be  cancelled,  and  the  said  {obligee)^  his  heirs,  executors  and 
administrators,  be  thereby  effectually  released  from  the  payment  of 
all  the  principal  moneys  and  interest  secured  thereon.  And  also, 
if  the  said  {obligor),  his  heirs,  executors  or  administrators,  do  and 
shall  from  time  to  time,  and  at  all  times  until  the  said  bond  shall 
be  so  found  as  aforesaid,  well  and  sufficiently  protect,  save  harm- 
less and  keep  indemnified  the  said  {obligee),  his  heirs^  executors 
and  administrators,  and  his  and  their  lands  and  tenements,  goods 
and  chattels,  of,  from  and  against  the  said  bond,  and  all  principal 
moneys  and  interest  thereby  secured  as  aforesaid ;  and  also,  of, 
from  and  against  all  actions,  suits  and  other  proceedings  whatsoever, 
both  at  law  and  in  equity,  which  shall  or  may  at  any  time  or  times 
be  brought  or  prosecuted  against  the  said  (oi/t^e^),  his  heirs,  execu- 
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Na  xvnL  tors  or  administrators^  and  of,  from  and  against  all  costs,  damages 
Bond  from  an  and  expenses  which  he  or  they  shall  or  may  bear,  sustain,  incur  or 
to  indm^y  a  ^®  P^*  *^*  ^^^  ^^  ^^  account  of  the  Said  bond,  or  the  principal 

Bcmd  Debtor  moneys  and  interest  thereby  secured,  or  any  act,  matter  or  thing 
Bond  Debt  due  relating  thereto,  then  the  above-written  bond  to  be  void,  other- 

to  the  Testator,      .  .  •      n  ii  p  j     --x 

mmh  Bond    wise  to  Continue  m  tull  force  and  virtue. 

having  been  lott 
or  miilaUL 
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No.    XIX. 


BOND  OF  INDEMNITY  TO  A  TENANT  PAYING  RENT  TO  HIS 
LANDLORD,  WHERE  THE  TITLE  TO  THE  PROPERTY  IS 
DISPUTED. 


1.  Recital   of   disputed    title  to  the 

premises. 

2.  Of  agreement  by  landlord  to  indem- 

nify tenant  paying  him  the  rent, 


from  all  other  clums  in  respect 
thereof. 


3.  Condition. 


^Insert  exordium,  ut  ante.  No.  11.^  clause  1,  p.  532.] 

1.  Whereas  certain  disputes  and  controversies  have  arisen  5«®»*»^  o^ , 

dispnted  title 

and   are  still  pending  between   the  above-bounden  (obligor)  and  to  the  premises. 
certain  other  persons  relating  to  the  title  of  the  messuage  or 
dwelling-house>  wherein  the  above-named  (obUgee)  now  resides^ 
situate,  &c.>  and  which   the  said  (obligor)  claims  as  the  lawful 
owner  thereof. 

2.  And  whereas  the  said  {obligor),  upon  the  said  {pbligee)^^^^^^^ 
agreeing  to  pay   him  the  reserved  rents  in  respect  of  the  said  to  indemnify 

,  •  .         t  •  tenant  paying 

premises,  hath  undertaken  to  indemnify  the  said  {obligee)  from  all  him  the  rent, 
other  claims  and  demands  in  respect  of  such  rent,  and  to  execute  ^^^a  'm    ^ 


and  deliver  unto  the  said  (obligee)  a  bond,  with  a  condition  to  be  "•?«*  thereof. 
thereunder  written,  to  the  effect  hereinafter  contained. 


3.  Now  THE  Condition  of  the  above-written  bond  is  such  Condition. 
that  if  the  above-bounden  (obligor),  his  heirs,  executors  or  adminis- 
trators, do  and  Bhall  well  and  truly  pay  all  such  sum  and  sums  of 
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No.  XIX.     money^  costs,  damages  and  expenses,  which  by  due  course  of  pro- 

Bond  of     ceeding,  either  at  law  or  in  equity,  or  otherwise  howsoever,  shall 

T^ntpa^  be  adjudged  or  decreed  against  the  said  {obligee),  his  executors, 

J2^  to  his    administrators  or  assigns,  or  which  he  or  they  shall  or  may  incur, 

the  Titb  to    sustaiu,  disbursc  or  be  put  unto,  for  or  by  reason  or  any  action, 

di^uta^ "  ^^^^  forfeiture,  or  other  proceeding  whatsoever,  which  shall  or 


may  be  brought  or  prosecuted  against  the  said  (obligee), 
executors,  administrators  or  assigns,  by  reason  of  bis  or  their 
paying  the  aforesaid  rent,  or  any  part  of  the  same,  to  the  said 
{obligor),  his  heirs  or  assigns,  in  manner  aforesaid,  then  the 
above-wiitten  bond  to  be  void,  otherwise  to  continue  in  full  force 
and  virtue. 
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No.    XX. 


BOND  OF  RESIGNATION  OF  A  LIVING. 


1.  Redtal  that  pafcron  is  patron  of  the 
living,  and  has  agreed  to  present 
the  clergyman,  upon  the  latter 
undertaking  to  resign  in  case 


any  son  of  patron  shall  take  holy 
orders,  and  he  desirous  of  being' 
presented  thereto. 

2.  Condition. 


[Insekt  exordium  of  bond  from  the  clergyman  to  the  patron^  ut 
ante»  No.  U.»  clause  1,  p.  532.] 

1.  Whebeas  the  said  (patron)  is  the  patron  of  the  rectory  of  ?j5^\^jj^ 
the  parish  church  of  A ,  in  the  county  of  B ,  which  is  now  ^^^  ^^"*f» 

and  has  agreed 

vacant  by  the  decease  of  the  late  (incumbent)^  and  has  agreed  to  to  present  the 
present  the  said  {clergyman)  to  the  swd  rectory, but  being  desirous upon'Sehtter 
of  having  the  power  at  any  future  time  to  present  any  one  of  his  'J^^rtakmg  to 

^  *r  J  r  J  resign  in  case 

sons,  all  of  whom  are  now  infants,  who  may  hereafter  become  duly  any  son  of 
qualified,  to  the  said  rectory,  it  hath  been  agreed  between  the  sidd  take  holy 
{patron)  and  the  said  {clergyman),  that  upon  the  happening  of  the  ^L^i^of 
event  above-mentioned,  the  said  {clergyman)  will  resign  the  said  ^^  presented 

tnereto* 

rectory  upon  the  request  of  the  said  {patron),  his  heirs  or  assigns, 
or  other  the  person  or  persons  for  the  time  being  entitled  to 
such  .next  presentation  to  the  said  rectory,  so  that  any  one  of 
the  sons  of  the  said  {patron)  as  aforesaid  may  be  duly  presented 
thereto  accordingly ;  and  also,  that  he  the  said  {clergyman),  so 
long  as  he  shall  continue  incumbent  of  the  said  rectory,  will 
continue  to  be  personally  resident  thereon. 


2.  Now  THE  Condition  of  the  above  written  bond  is  such  Condition. 
that  if  the  said  (clergyman)  shall,  during  such  time  as  he  shall 
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No.  XX.      continue  incumbent  of  the  eaid  rectory,  reside  personally  thereon, 

£^fjf      without  being  absent  therefrom  for  more  than  the  space  of  two 

RetignaHon  of  calendar  months  in  any  one  year ;  and  also   in  case  the  aud 

a  lAving, 

{clergyman)  shall  at  any  time  whilst  any  son  of  the  said  {pairoh) 

who  may  have  taken  holy  orders,  and  be  duly  qualified  to  hoH 
and  be  desirous  of  being  presented  to  the  said  rectory  witlun 
one  calendar  month  next  after  request  by  the  said  (^patron\  or 
other  the  person  or  persons  for  the  time  being  entitled  to  the 
presentation  thereof,  in  due  form  of  law  resign  the  said  rectoiy, 
and  cause  such  resignation  to  be  duly  accepted,  in  such  manner 
that  the  said  rectory  shall  become  vacant,  and  the  said  {patron), 
or  other  the  person  or  persons  entitled  to  such  presentation  as 
aforesaid  may  be  legally  entitled  to  present  any  son  so  qualified  as 
aforesaid  thereto,  free  from  all  claims  and  demands  of  the  said 
(clerfft/man),  of,  in,  to,  out  of,  or  upon  the  same ;  OR  in  case  neither 
of  the  said  sons  of  the  said  (patron)  shall  take  holy  orders,  or 
become  qualified  to  hold  the  said  rectory^  or  be  desirous  of  being 
presented  thereto,  then  the  above- written  bond  to  be  void, 
otherwise  to  continue  in  full  force  and  virtue. 


Section  III. 


GUARANTEES. 


No.  I. — Bond  tbom  Two  SuRirmES  for  thk  Purpose  of  securinc  Merchants 

THE  AmOVVT  of  value   OF  (xOOlM  SUPPLIED   TO   A  TRADESMAN   NOT  EX- 
GJSEDIKO  500/. 


No.  n. — Bond  with  Two  Sureties  for  the  faithful  discharge  of  the 
Duties  of  an  Attorney's  Clerk. 


No.  III. — Bond  with  Two  Surehtibs  for  the  faithful  discharge  of  the 
Duties  of  the  Chief  Clerk  or  Manager  of  a  Business. 

No.  rV. — ^BoND  WITH  Two  Sureties  for  the  proper  discharge  of  the 
Duties  of  an  Assistant  or  Shopman. 

■ 

No.  y. — ^BoND  with  Two  Sureties  to  secure  the  Balance  of  a  Banking 
Account. 

No.  VI. — Bond  given  by  a  Builder  and  Two  Sureties  for  the  dub  per- 
formance OF  A  Contract  to  build  a  Dwelling- House  according  to 
A  specified  Plan. 


VOL,   II.  2  P 
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No.  I. 


BOND  FROM  TWO  SXJRETIES  FOR  THE  PURPOSE  OF  SECURING 
MERCHANTS  THE  AMOUNT  OF  VALUE  OF  GOODS  SUPPLIED 
TO  A  TRADESMAN,  NOT  EXCEEDING  500/. 


1 .  Recital  of  agreenieni  to  supply  the 
^00 ds  to  principal  upon  sureties 


f(iviD((  their  bond  to  secure  the 
payment. 

2.  Condition. 


[Insert    exordium^    with    two    sureties^  ut    ante^   Section  IT., 
No.  X.y  clause  1,  p.  552.] 


Recital  of 
agreement  to 
supply  the 
goods  to 
principal  upon 
safeties  giving 
their  bond  to 
secure  the 
payment. 


1.  "Whereas  the  said  {principat),  who  is  now  carrying  on  the 
trade  or  business  of  (state  nature  of  business)  at  (Insert  name  of 
place  of  business)  aforesaid,  hath  requested  the  said  {obligees)  to 
supply  him  with  goods  in  the  way  of  his  trade  upon  credit,  which 
they  have  consented  to  do,  upon  the  said  {sureties)  executing  and 
delivering  to  them  a  bond  in  the  penal  sum  above-mentioned^  with 
a  condition  to  be  thereunder  written  to  the  effect  hereinafter 
contained. 


Condition. 


2.  Now  the  Condition  of  the  above-written  obligation  is 
such,  that  if  the  said  {principal)^  his  heirs,  executors  or  adminis- 
trators^ do  and  shall  from  time  to  time  and  at  all  times  hereafter, 
well  and  truly  pay  or  cause  to  be  paid  unto  the  said  {obligees)^ 
[their  executors,  administrators  or  assigns,]  {a)  all  such  sam  and 


Practical 
SQggestions. 


(a)  If  it  is  intended  that  the  security  shall  extend  to  secure  the  payment  for 
goods  supplied  after  any  alteration  in  the  partnership  firm,  then  substitute  for 
words  within  brackets  as  above,  whenever  the  same  occur — 

"  or  the  survivors  or  survivor  of  them,  or  other  the  person  or 
persons  for  the  time  being  constituting  the  firm  of  (state  styk  of 
partnership  firm,Y 


MODERN  OONTETANCINO.  581 

sums  of  money  as  shall  or  may  from  time  to  time  become  due  aud       No.  i. 
owing  to  the  said  {obUgees)  from  the  said  {principal)  for  goods  Bond  from  two 
sold  and  delivered  by  them  to  him,  or  delivered  to  his  order,  when  nJ^J^^f 
and  as  such  sum  and  sums  of  money  shall  respectively  become  due  i/*^^^^ 
and  payable ;  or,  in  case  the  said  {principal)  shall  at  any  time  or     Amount  qf 
times  hereafter  happen  to  make  default  in  payment  of  any  such   tuppUed  to  a 
sum  or  sums  of  money  as  aforesaid^  and  the  said  (sureties)  or  either      r^eman. 
of  them,  their^  or  either  of  their  heirs,  executors  or  administrators, 
shall  within  the  space  of  six  calendar  months  next  after  notice,  of 
such  default,  and  of  the  amount  of  such  sum  or  sums  of  money  as 
shall  be  then  due  and  owing,  shall  have  been  delivered  to  or  left 
at  the  usual  place  of  abode  or  business  of  the  said  (sureties)  or  of 
their  respective  heirs^  executors,  administrators  or  assigns,  by 
them  the  said  (obligees),  or  [any  or  either  of  them,  or  any  of  their 
executors  or  administrators,]  (h)  well  and  truly  pay  or  cause  to  be 
paid  unto  the  said  (obligees),  [their  executors,  administrators  or 
assigns,]  (b)  all  such  sum  and  sums  of  money,  as  at  the  time  of 
such  notice,  and  to  the  amount  therein  mentioned,  shall  be  due 
and  owing  to  them  from  the  said  (principal),  his  heirs,  executors 
or  administrators,  not  exceeding  in  the  whole  the  sum  of  500^ 
sterling ;  but  if  the  same  should  exceed  the  sum  of  500L  sterling, 
THEN  the  said  sum  of  500Z.  in  part  of  such  sum  or  sums  then  due 
and  owing  as  aforesaid;  or  if  no  such  notice  shall  be  given  or 
delivered  as  aforesaid,  then  the  above-written  bond  to  be  void, 
otherwise  to  continue  in  full  force  and  virtue. 


(ft)  Or— 

'^  other  the  person  or  persons  for  the  time  being  constituting 
the  firm  of ." 


2  P  2 


582 


CONCISE    PRECEDENTS  IN 


No.  11. 


BOND  WITH  TWO  SURETIES  FOR  THE  FAITHFUL  DISCHARGE 
OF  THE  DUTIES  OF  AN  ATTORNEY'S  CLERK. 


1 .  Recital  of  engagement  of  obligor 

as  clerk  to  obligee. 

2.  That  obligee  has  required  security 


for  the  faithful  discharge  of  the 
clerk's  duties. 


3.  Condition. 


[Insert  exordiumy  ut  ante,  Section  IL,  No.  IL,  clause  1>  p.  532.] 
Racital  of  j^  Whereas   the  Said  (obligor)  has  enga^d  himself  in  the 

enf^agement  of  ,  ,  .  . 

obiigOT  as  clerk  scrvice  oF  the  said    {obligee)  as    his  clerk   and  assistant  in  the 
^^'         management  of  his  business  or  profession  of  an  attorney,  solicitor 
and  conveyancer,  from  the  day  of  the  date  hereof,  during  such 
time  as  the  said  parties  shall  mutually  agree,  at  the  yearly  salaiy 
of  £  ,  to  be  paid  by  the  said  {obligee)  to  the  said  {obVgcr)  bj 

four  equal  quarterly  payments,  on  the  day  of  ,  the 

day  of  ,  the  day  of  ,  and  the  dsj 

of  ,  the  first  quarterly  payment  to  be  made  on  the  day 

of  next. 


That  obliiree         2.  And  WHEREAS  the  Said  {obligee)  having  required  the  said 

Becoritj  for       (obUgor)  to  procure  sufficient  security  for  the  honest  and  faithful 

diwsharge^f  the  ^J^Bcharge  of  the  dutics  of  the  said  {obligor\  as  such  clerk  and 

clerk's  duties,    assistant  as  aforesaid,  the  said  {tvoo  sureties)  have  agreed  to  concur 

in  the  above- veritten  bond,  for  the  purpose  of  indemnifying  the 

said  {obligee),  his  executors   or  administrators,  from  any  losseSf 

damages  or  expenses  the  said  {obligee),  his  executors  or  adminis' 

trators,  may  incur  or  be  put  unto,  for  or  by  reason  of  the  said 

(obligor)  embezzling,  misappropriating,  or  not  duly  accounting  for 

all  moneys  which  shall  come  to  his  hands  as  such  derk  or  asostaut 
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as  aforesaid,  or  for  the  wilful  destruction,  mutilation,  obliteration       No.  ii. 
or  defacement  of  any  deeds,  writings,  evidences,  documents,  in-  Bond  with  two 
Btruments,  books  or  papers,  which  shall  at  any  time  come  into  his      fau^ 
possession,  or  be  in  his  custody  or  power  during  his  service  as  such  J^^^^^/^ 
clerk  or  assistant  as  aforesaid.  Attome^a 

Ckrk, 

3.  Now  THE  Condition  of  the  above-written  obligation  is  Condition. 
such,   that  if  the  above-bounden   (obligor)  and  {sureties^  their 
respective  heirs,  executors  or  administrators,  or  some  or  one  of 
them,  do  and  shall,  from  time  to  time  and  at  all  times  hereafter, 
whenever  thereunto  required  by  the  said  {obHgee\  his  executors  or 
administrators,  well  and  truly  account  for  all  such  moneys  as  shall 
come  into  the  hands  of  the  said  {pbligor)y  as  also  for  all  deeds* 
writings,  evidences,  documents,  property  and  effects,  which  shall 
or  may  at  any  time  come  into  his  possession,  or  be  in  his  custody 
or  power,  as  such  clerk  and  assistant  of  the  said  {obligee)  as  afore- 
Bud  ;  AND  ALSO  do  and  shall,  from  time  to  time  and  at  all  times 
whenever  thereunto  required  by  the  said  (obligee),  his  executors  or 
administrators,  pay  over  unto  him  or  them,  all  such  sum  or  sums 
of  money  as  on  any  account  shall  appear  to  be  due  from  the  said 
{pbUgor)  unto  the  said  {obligee)^  his  executors  or  administrators ; 
AND  ALSO  do  and  shall  well  and  sufficiently  protect,  save  harmless, 
and  keep  indemnified  the  said  {obligee),  his  exeisutors,  administrators 
and  assigns,  of,  from  and  against  all,  and  all  manner  of  embezzle- 
ment, misappropriation,  misapplication  and  conversion  by  the  said 
(obligor)  of  any  moneys,  securities,  goods,  chattels  and  effects,  of  or 
belonging  to  the  said  (Migee),  his  executors  or  administrators,  or  to 
any  suitor  or  client  of  the  said  (obligee) ;  and  also  of,  from  and 
agunst  the  carrying  away,   detention,   destruction,   obliteration, 
defacement  or  cancellation  of  any  deeds,  writings,  evidences, 
documents,  instruments,  books  or  papers,  of  every  or  any  descrip- 
tion whatsoever,  belonging  to  the  said  (obligee)  or  to  any  of  his 
clients  or  suitors,  without  the  direction  and  authority  of  the  said 
(obligee),  Or  some  person  or  persons  duly  authorized  by  him ;  and 
if  the  said  (obligor)  do  and  shall  truly  and  faithfully  in  all  things 
serve   th^  said  (obUgee)  as  such  clerk  and  assistant  in  his  said 
practice  or  profession  of  an  attorney,  solicitor  or  conveyancer  as 
aforesaid,  then  the  above-written  obligation  to  be  void,  otherwise 
to  continue  in  full  force  and  virtue. 
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No.  III. 


BOND  WITH  TWO  SURETIES  FOR  THE  FAITHFUL  DISCHARGE 
OF  THE  DUTIES  OF  THE  CHIEF  CLERK  OR  MANAGER  OF  A 
BUSINESS. 


1.  Recital   that   employers  have  for 

sometime  past  carried  on  busi- 
ness. 

2.  Of  afppeement  to  take  principal  as 

the  chief  or  managing  clerk. 


and  of  agreement  of  sureties  to 
concur  with  him  in  a  lK>nd  fiv 
his  faithiul  senrioea. 


3.  Condition. 


[Insert   exardium,    with    two    turettes,  ut  ante^    Section   IL, 
No.  II.9  clause  1,  p.  532.] 


1.  Whereas  the  said  {two  obligees)  now^  and  for  many  jean 


Bedtaltbst 
employers  ha^e 

for  some  time    past^  have  Carried  on  the  trade  or  business  of  (state  nature  of 
hiuineas.  bttsiness)  under  the  style  or  firm  of  (insert  stgk  offirm)y  at  {place 


of  business,) 


Of  agreement 
to  take 
principal  as 
the  chief  or 
managing 
clerk,  and  of 
agreement  of 
anreties  to 
eoncor  with 
him  in  a  bond 
for  his  faithful 
serrioee. 


2.  And  whereas  the  said  (obligees)  have  agreed  to  take  the 
sud  {principal)  as  their  head  and  managing  clerk  in  the  said  Ihuh 
nesSy  to  continue  with  them  so  long  as  they  the  said  {pbUgees)  or 
the  survivor  of  them,  or  other  the  persons  or  person  for  the  time 
being  constituting  the  said  firm,  and  the  said  {principal)^  shall 
mutually  agree  upon;  in  consideration  whereof,  the  sud 
{two  sureties)  have  agreed  to  join  the  said  {principal)  in  giving 
the  above^written  bond  for  the  diligent  and  faithful  performance  of 
his  duties,  with  a  condition  to  the  effect  hereunder  written. 


Condition. 


3.  Now  THE  Condition  of  the  above*written  bond  is  such, 
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that  if  the  said  (principal)  shall,  so  long  as  he  shall  remain  as  such      ^^  ^^* 
head  or  managing  clerk  in  the  service  or  employment  of  the  said  Bond  wUh  two 
{obligees)^  or  the  survivor  of  themi  or  other  the  person  or  persons  for      faWifid 
the  time  being  constituting  the  said  firm  of  {style  of  firm),  diligently  ^^^^^^ 
and  faithfuUy  serve  them,  and  devote  his  whole  time  and  attention    Chi^ckrk. 
to  the  affairs  and  management  of  their  business,  in  such  manner 
as  they  shall  direct;  and  shall  keep  all  their  secrets,  and  give 
them  full  and  accurate  information  respecting  all  letters,  writings, 
papers^  and  occurrences  whatsoever,  which  shall  come  to  his  hands, 
knowledge  or  observation,  concerning  the  said  business ;  and  shall 
keep  all  the  cash  accounts,  books,  letters,  deeds,  writings  and 
papers,  and  carry  on  all  correspondence  relating  to  the  said  con- 
cern, in  a  regular,  proper  and  business-like  manner;  and  shall 
from  time  to  time  render  unto  the  said  {obligees),  or  the  survivor 
of  them,  or  other  the  person  or  persons  for  the  time  being  consti- 
tuting the  said  firm,  a  true  account  of  all  such  cash,  bills,  notes 
and  other  securities,  as  shall  from  time  to  time  come,  or  which, 
without  his  own  wilful  default,  might  have  come,  to  his  hands; 
AND  shall  not  embezzle,  conceal,  waste  or  destroy,  or  wilfully  or 
knowingly  permit  or  suffer  to  be  embezzled,  concealed,  wasted  or 
destroyed  by  any  person  or  persons  whomsoever,  any  of  the  moneys, 
property  or  effects  belonging  to  the  said  {obligees)  or  the  survivor 
of  them,  or  other  the  person  or  persons  for  the  time  being  con- 
stituting the  said  firm ;  and  shall,  to  the  best  of  his  ability,  cause 
all  the  servants,  inferior  clerks,  porters,  labourers,  and  all  other 
persons  employed  in  the  said  business,  to  discharge  their  respective 
duties  in  a  proper  manner,  and  report  any  misconduct  on  their 
respective  parts  to  some  member  of  the  said  firm,  as  soon  as  con- 
veniently may  be  after  the  discovery  thereof;  and  also  shall  in 
all  things  conduct  himself  diligently  and  iaithfiilly  as  the  head  and 
managing  clerk  in  the  said  business,  then  the  said  bond  to  be 
void,  otherwise  to  continue  in  fuU  force  and  virtue. 
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CONCISE   PRECEDENTS  IN 


No.    IV. 


BOND  WITH  TWO  SURETIES  FOR  THE  FAITHFUL  DISCHARGE 
OF  THE  DUTIES  OF  AN  ASSISTANT  OR  SHOPMAN. 


1.  Recital  that  Bhopman  has  entered 
into  his  employer's  service,  and 
of  agreement  that  sureties  are  to 


become  bound  for  the  faithful 
discharge  of  his  duties. 

2.  Condition. 


RecitalibAt 
shopman  has 
entered  into 
his  emplojer's 
serTice^  and  of 
agreement  that 
sareties  are  to 
become  bonnd 
for  the  faithful 
dincharge  of 
hid  duties. 


[Insert  exordium^  with  two  sureties,  ut  attte,  Section  IT., 
No.  X.,  clause  1,  p.  552.] 

1.  Whereas  the  said  (shopman)  has  entered  into  a  contract 
with  the  said  {tradesmen),  to  continue  with  him  as  a  hired  servant, 
shopman,  or  assistant  in  his  trade  or  business  of  a  [state  nature 
of  biLsiness'],  so  long  as  the  said  {tradesman\{a)  his  executors  or 
administrators,  and  (shopman),  shall  mutually  agree  upon,  in  con- 
sideration of  which,  the  said  (two  sureties)  have  agreed  to  concur 
with  the  said  (shopman)  in  giving  a  bond  with  the  condition  to  the 
effect  hereunder  written. 


practical 

suggestions. 


(a)  It  must  he  kept  in  mind  that  the  above  security  will  only  be  bindinff  ao 
far  as  relates  to  the  obligee  and  his  representatives,  and  will  not  extend  to  a 
subsequent  partnership.  If,  therefore,  it  is  intended  that  such  security  should 
be  so  extended,  it  will  be  neoessarv  to  insert  here,  and  substitute  throof^hoat 
the  remainder  of  the  precedent,  whenever  the  obligee's  name  is  mentioned,  tiie 
expressions — 

'^  or  other  the  person  or  person  for  the  time  being  constituting 
the  said  firm  of  A.  &  Co." 
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2.  Now  THE  Condition  of  the  above-written  bond  is  such.      No.  iv. 
that  if  the  said  {shopman)  shall^  from  time  to  time^  and  at  all  times  Bondvnth  two 
during  the  continuance  of  his  service  with  the  said  (tradesman),  ^"^tj/f^  ^ 
diligently  and  faithfully  discharge   his  duties  as  such  servant, ''^**^'»7*®/**^ 
shopman  or  assistant  as  aforesaid ;  and  if  the  said  {sureties),  or  a»  Aattaiani  or 
either  of  them,  their  or  either  of  their  heirs,  executors  or  adminis-        I^' 
trators,  do  and  shall  from  time  to  time,  and  at  all  times  hereafter,  ^®'^**«*^ 
well  and  sufficiently  protect,  save  harmless,  and  keep  indemnified 
the  said  {tradesman),  his  heirs,  executors  and  administrators,  and 
his  and  their  lands  and  tenements,  goods  and  chattels,  of,  from 
and  against  all  losses,  costs,  damages  and  expenses,  which  the  said 
{tradesman),  his  heirs,  executors  or  administrators  shall  or  may 
incur,  bear,  sustain  or  be  put  unto,  for  or  on  account  of  the  said 
{tradesman)^  employing  the  said   {shopman)  in  his  said   trade  or 
business ;  or  by  reason  of  any  embezzlement,  neglect,  mismanage- 
ment, default  or  loss  (whether  wilful  or  otherwise),  which  shall  or 
may  be  made,  occasioned  or  incurred  by  the  said  {shopman),  of  any 
of  the  moneys,  bills,  bonds,  securities,  goods,  wares,  merchandizes, 
or  other  property,  stock-in-trade,  and  effects  which  shall  or  may, 
from  time  to  time  or  at  any  time,  be  entrusted  by  the  said  {trades* 
man),  his  executors  or  administrators,  to  the  said  {shopman),  or 
which  shall   come  into  his  hands,  or  be  under  or  subject  to  his 
management  or  control  in  the  course  of  the  said  business  as  such 
servant,  shopman  or  assistant  as  aforesaid,  then  the  above-written 
bond  to  be  void,  otherwise  to  continue  in  full  force  and  virtue. 
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CONCISE  PRECEDENTS  IN 


No.  V. 


BOND  WITH  TWO  SURETIES  TO  SECURE  THE  BALANCE  OF  A 

BANKING  ACCOUNT. 


1.  Recital  that  sureties  have  a^^reed  to 
become  bound  with  obligor  to 


secure  the  balance  of  a  mnninf; 
account. 


2.  Condition. 


BeciUlthat 
sureties  hare 
agreed  to 
boDome  boand 
with  obligor  to 
secure  the 
balaDce  of  a 
running 
aocoant. 


[Insert  exordium,  with  two  sureties,  ut  ante.  Section  ILj 
No.  X.^  clause  1,  p.  552.] 

1.  Whereas  the  above-named  (sureties)  haye,  at  the  request  of 
the  above-bounden  {obligor),  and  in  order  to  secure  any  sum  or 
sums  of  money  which  shall  or  may  at  any  time  hereafter  become 
due  from  the  said  {obligor)  to  the  said  {obligees)  on  the  balance  of 
an  account  which  the  said  {obligor)  hath  opened  with  the  said 
{obligees),  not  exceeding  in  the  whole  the  sum  of  £  ,  agreed 

to  enter  into  a  bond  in  the  penalty  as  above  expressed^  conditioned 
as  hereunder  written. 


Condition.  2.  Now  THE  CONDITION  of  the  abovc-written  bond  is  snob, 

that  if  the  above-bounden  {obligor),  his  heirs^  executors  or  admini^- 
trators,  shall^  on  demand,  or  within  three  calendar  months  next 
after  notice,  either  by  letter  or  writing,  signed  by  the  said 
{obligees),  or  the  survivors  or  survivor  of  them,  or  his  or  their 
partner  or  partners,  or  other  the  person  or  persons  for  the  time 
being  constituting  the  firm  of  the  said  banking  house,  or  any  clerk 
or  other  person  by  their  or  his  authority  and  on  their  or  his  behalf 
addressed  to  the  said  {obligor),  his  heirs,  executors  or  adminifi- 
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tratow,  or  any  of  them,  or  left  at  his  or  their  usual  or  last  place       ^<*'  ^' 
of  abode  or  business  in  England,  pay,  or  cause  to  be  paid  unto  the     Bond  wUh 
said  {obliffees)^  or  the  survivors  or  survivor  of  them,  or  their  or  his     ^^^  ^ 
partner  or  partners,  or  other  the  person  or  persons  for  the  time    *^^^ " 
being  constituting  the  firm  of  the  said  banking-house,  all  such  sum      Aecmmt, 
and  sums  of  money,  not  exceeding  in  the  whole  the  sum  of  £        , 
as  shall  be  owing  to  the  said  banking  firm  from  the  said  (obUffor) 
on  such  balance  of  account  as  aforesaid;  and  also  if  the  said 
{pbligor)^  his  heirs,  executors  or  administrators,  do  and  shall  from 
time  to  time  well  and  sufficiently  protect,  save  harmless,  and  keep 
indemnified  the  said  {obligees)^  and  the  survivors  and  survivor  of 
them,  their  or  his  partner  or  partners,  or  other  the  person  or 
persons  for  the   time   being  constituting   the   firm  of  the  said 
banking-house,  and  their  and  his  lands  and  tenements,  goods  and 
chattels^    of,   from,   and   against  all    losses,   damages,  costs  and 
expenses,  which  they,  or  the  survivors  or  survivor  of  them,  their 
or  his  partner  or  partners,  or  other  the  person  or  persons  for  the 
time    being   constituting   the  firm   of  the   said    banking-house> 
shall  or  may  incur,   sustain,   pay,  or  be   put   unto,    on  account 
of  any  drafts,   bills   of  exchange,   or   promissory  notes,  drawn, 
accepted  or  endorsed,  by  the  said  {obligor^  and  paid  in  by  him 
to  the  said  banking  firm '  upon   his   said  banking   account,   not 
exceeding  in  the  whole  the  said  sum  of  £  ,  then  the  above- 

written  bond  to  be  void,  otherwise  to  continue  in  full  force  and 
virtue. 


590 


CONCISE  PRECEDENTS  IN 


No.   VI. 


BOND  GIVEN  BY  A  BUILDER  AND  TWO  SURETIES  FOR  THE 
DUE  PERFORMANCE  OF  A  CONTRACT  TO  BUILD  A  DWEL- 
LING-HOUSE ACCORDING  TO  A  SPECIFIED  PLAN. 


1.  Reoital  of  contract  to  build  dwel- 

linj(- house,  with  suitable  offices, 
&c. 

2.  Of  agreement  that  principal  and 


sureties  should  enter  into  a  bond 
for  the  due  performance  of  the 
contract. 

3,  Condition. 


[Insert    exordium    with    two    sureties,    ut    antey    Section  II.f 
No.  X.,  clause  1^  p.  552.] 

Recital  of  1,  Whebeas  the  above-bounden  {principal),  by  an  agreement 

build  dwelling-  in  writing  under  his  hand,  bearing  even  date  herewith  but  executed 

niitabie  offices,  previously^  contracted  with  the.  said  {obligee)  to  erect,  build  and 

^^'  complete,  within  the  space  of  twelve  calendar  months  from  the 

date  thereof,  in  a  good,  proper,  efficient  and  workmanlike  manner, 

one  messuage  or  dwelling-house  upon  the  piece  or  parcel  of  land 

of  the  said  {obligee)^  in  the  said  agreement  particularly  described, 

with  suitable  outbuildings  and  offices,  drains,  sewers  and  other 

conveniences,  according  to  the  plans,  drawings  and  specifications, 

particularized  and  set  forth  in  a  plan  and  specifications,  numbered 

2,  annexed  to  the  said  agreement,  for  the  sum  of  1,2002. 


Of  agreement 
that  principal 
and  snretieB 
•hoold  enter 
into  R  bond 
for  the  dae 
performance 
of  the 
contracts. 


2.  And  whebeas,  at  the  time  of  entering  into  such  agreement, 
the  s^d  {two  sureties)  agreed  to  concur  with  the  said  {principal) 
in  the  above-written  bond,  for  the  due  execution  of  the  said  con- 
tract according  to  the  aforesaid  specifications,  with  the  condition 
to  the  effect  hereunder  written. 
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3.  Now  THE  Condition  of  the  above-written  bond  is  such      No.  vi. 


that  if  the  above-bounden  {principal),  his  executors  or  adminis-  Bondgwen 

trators,  shall  within  the  space  of  twelve  calendar  months  from  the  ^^^^^ 

day  of  the  date  of  the  above-written  bond,  build  and  complete  the  ^««<*m  for 

said  messuage  or  dwelling-house,  outbuildings,  offices,  drains  and  petfomumce 

Bewers,  conformably  to  the  plans,  drawings  and  specifications  par-  ^  "  a^l**^'' 

ticularized  in  the  said  plan  and  specifications,  in  a  good,  proper,  7! — 
efficient  and  workmanlike  manner  in  every  respect,  then  the 
above-written  bond  to  be  void,  otherwise  to  continue  in  full  force 
and  virtue. 
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Part  VIL 


WILLS. 


INTRODUCTORY  REMARKS. 

Origin  and        rpjjg  pQ-^gj.  of  devising  both  real  and  personal  estates  is  said  to  hare 
wills.  prevailed  amongst  our  Saxon  ancestors  to  its  fullest  extent  (Spelm.  Feud. 

22),  but  after  the  Norman  Conquest,  and  the  introduction  of  the  feadal 
system,  this  power  was  destroyed,  as  far  as  real  property  was  coi>c«med, 
except  as  to  lands  in  gavel-kind  (Sounder  v.  Brooks,  Cro.  Car.  561; 
Perryman*s  case,  5  Co.  104),  and  small  tenements  in  soncie  cities  or 
boroughs,  or  estates  holden  for  a  term  of  years  :  (Wright  Ten.  172;  Ca 
Litt.  Ill;  1  Roll.  Abr.  62;  Bro.  Abr.  tit.  Dev.  pt  20.)  But  metng 
were  not  very  long  wanting  by  which  the  strictness  of  the  feudal  law 
was  evaded,  for  shortly  after  the  statute  quia  emptor es  terrarum  came 
into  operation,  we  find  testators  disposing  of  the  profits  of  their  lands, 
and  passing  every  beneficial  interest  therein  through  the  medium  of 
others  seised  to  their  use.  This  power  was  for  a  short  time  taken  awaj 
by  the  operation  of  the  Statute  of  Uses  (27  Hen.  8,  c.  10),  v^-hich  exe- 
cuted the  legal  estate  in  cestui  que  use  with  all  its  incidental  properties; 
but  this  difiiculty  was  soon  gotten  over  by  creating  a  trust  estate,  which 
the  statute  could  not  execute  into  possession.  At  length  these  devises 
were  rendered  unnecessary  by  the  statute  32  Hen.  8,  c.  1 ;  and  34  h  3o 
Hen.  8,  c.  6. 
Sut.  32  Hen.  8,  By  the  first  of  these  statutes  (32  Hen.  8)  it  was  enacted,  that  anj 
^-  ^-  person  having  a  sole  estate  or  interest  in  fee  simple,  or  seised  in  fee 

simple,  in  coparcenary,  or  in  common,  of  any  manors,  lands,  tenement^ 
rents  or  other  hereditaments  holden  in  socage,  in  possession,  reversioo, 
or  remainder,  or  any  of  them,  or  any  rent,  common,  or  other  profit  or 
commodity  out  of,  or  to  be  perceived  of  the  same,  or  out  of  any  parcel 
thereof,  should  have  full  power  to  give  and  devise  the  same,  as  well  by 
his  last  will  and  testament  in  writing,  as  otherwise  by  any  act  or  acts 
lawfully  executed  in  his  lifetime,  for  such  estate  or  interest  therein  as  be 
pleased. 
Knight's  service  gy  the  same  Statute  also,  persons  holding  by  knight's  service  in  eapUs 
m  capita.  were  empowered  to  devise  two-thirds  of  their  lands  so  holden,  or  two- 

thirds  of  the  value  of  the  same,  and  all  these  military  tenures  being 
afterwards  abolished  by  the  statute  12  Car.  2,  c.  25,  and  aU  tenores 
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turned  into  common  socage,  all  persons  were  thereby  enabled  to  will       Wills. 
away  their  landed  property  of  every  kind  and  description,  excepting    jr^~r\^ 
copyhold  and  customary  estates,  which  were  deyisable  only  according  to     ^^J^USb 

the  customs  of  the  different  manors  to  which  they  appertained.  

The  only  solemnity  the  Statute  of  Wills  required  was,  that  the  instru-  What  wodd 
ment  should  be  in  writing ;  hence  a  letter  written  by  a  man  whilst  at  ^^^  ^^  * 
sea,  in  which  he  mentioned  that  his  lands  should  go  as  there  directed,  ^Yj^in  the* 
was  held  to  be  a  good  will:  {fVesfs  case^  Moor,  177.)    Neither  was  it  statnteof 
necessary  that  the  writing  should  be  in  the  handwriting  of  the  testator,  Willa. 
or  even  that  it  should  have  been  signed  by  him ;  so  that  even  short 
notes  taken  by  a  third  party  from  the  testator's  instructions  for  the  pur- 
pose of  being  reduced  into  form  was  holden  to  constitute  a  valid  will, 
notvdthstanding  the  testator's  name  was  not  mentioned  in  any  part  of 
it:  {Sir  Francis  JVorsley's  case,  1  Sid.  315,  pL  83;  S.C.,  2  Keb.  132, 
pi.  82,  sttb  nom,  Stevens  v.  Jerrard.) 

The  Statute  of  Frauds  (29  Car.  2,  c.  3),  however,  introduced  some  Effect  of  Statate 
stricter  rules  with  respect  to  wills  of  real  estate,  by  the  fifth  section  of  which  ^  Fraoda  upon 
it  is  enacted,  *•'  that  all  devises  and  bequests  of  any  lands  or  tenements,  ^^TJ*  ^  "** 
devisable  either  by  force  of  the  Statute  of  Wills,  or  by  this  statute,  or  by 
the  custom  of  Kent,  or  of  any  borough,  or  of  any  particular  custom,  shaU 
be  in  writing  and  signed  by  the  party  so  devising  the  same,  or  by  some 
other  person  in  his  presence,  and  by  his  express  directions,  and  shall  be 
attested  and  subscribed  in  the  presence  of  the  devisor  by  three  or  four 
credible  witnesses,  or  else  they  shall  be  utterly  void  and  of  none  effect. 

Although  the  Statute  of  Frauds  required  the  will  to  be  signed  by  the  As  to  the 
testator,  it  did  not  require  him  to  sign  it  in  the  presence  of  the  witneses,  testator's 
provided  he  acknowledged  to  them  that  it  was  his  handwriting  {Dormer  »»g"**^"' 
V.  Thurland^  2  P.  Wms.  506;  Tollers  case^  Mos.  46;  Moodie  v.  Beed^ 
1  Mad.  516);  neither  was  it  material  in  what  part  of  the  will  the  testa- 
tor^s  name  appeared,  if  it  could  have  been  shown  that  he  himself  actually 
placed  it  there.     As,  where  a  testator  commenced  his  will  thus : — **  I, 
John  Stanley,  do  hereby,"  &c.;  which  was  held  a  sufficient  signing 
within  the  statute  :  {Lemayne  v.  Stanley^  3  Lev.  1 ;  see  also  Cook  v. 
ParsonSy  Pre.  Cha.  192;  Smith  v.  Codron,  cited  2  Ves.  sen.  455;  Stone- 
house  V.  Evelyn,  3  P.  Wms.  252;  Crrayson  v.  Atkinson,  2  Yes.  sen.  454; 
Addy  V.  Grix,  8  Ves.  504.)    But  now,  by  the  late  Wills  Act  (1  Vict, 
e.  26,  8. 9),  the  testator's  signature  must  be  placed  at  the  foot  of  the  will, 
and  must  be  made  or  acknowledged  by  him  before  the  witnesses.     In  a 
recent  case,  the  attesting  witnesses  to  a  will  deposed  that  the  testator 
did  not  sign  the  will  in  their  presence,  nor  did  they  qpe  any  signature 
when  they  subscribed  their  names :  it  was  held  that  the  will  was  not  duly 
executed  under  the  9th  section  of  that  act  {Shaw  v.  Neville,  24  L.  T.  Rep. 
339.)    A  signature  by  a  mark  or  stamp  was  holden  to  be  a  sufficient 
signature  under  the  Statute  of  Frauds  {Harrison  v.  Harrison,  8  Ves. 
185;  Saunderson  v.  Jackson,  2  Bos.  &  Pull.  239;  Wright  v.  Wakeford, 
7  Ves.  558;  Taylor  v.  Denning,  3  Nev.  &  Per.  228 ;  and  see  Re  Bryce, 
2  Curt  325);  and  will  also  be  considered  as  a  valid  signature  within  the 
meaning  of  the  Act  of  Victoria  {Re  Bryce,  2  Curt.  325);  but  affixing, 
a  seal  is  not  a  sufficient  signature  within  the  meaning  of  either  of  those 
statutes ;  for  those  enactments,  by  requiring  the  will  to  be  signed,  un- 
doubtedly mean  some  evidence  to  arise  from  the  handwriting,  which 
could  never  arise  out  of  a  seal,  for  so  many  common  seals  are  alike  that 
no  certainty  or  guide  could  possibly  be  gained  from  this ;  added  to  which, 
when  an  act  of  Parliament  mentions  signing,  it  means  something  different 
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from  sealing.  And  in  a  very  recent  ease  {In  the  goods  of  John  Sifnmen, 
Prerogative  Court,  May  11,  18o0),  the  mere  fact  of  placing  a  seal  bj 
the  side  of  a  signature  previously  written,  that  signature  not  having  been 
written  by  the  person  whose  name  it  represented,  with  the  use  of  the 
words,  "  I  deliver  this  as  my  act  and  deed,*'  was  held  by  Sir  H.  J.  Fast 
to  be  an  insufficient  acknowledgment  of  a  signature  to  a  will  under  the 
terms  of  1  Vict.  c.  26,  under  the  9th  section  of  this  act :  ( Skaw  t. 
KeviUe^  24  L.  T.  Rep.  413.)  It  is  not  necessary  that  the  testator  should 
himself  sign  his  will,  for  this  may  be  done  either  by  himself,  or  by  any 
person  in  his  presence  and  by  his  direction,  and  such  signature  may  be 
made  as  well  by  either  of  the  two  attesting  witnesses  as  by  any  otba> 
person:  {Re  Bailey,  1  Curt.  914  ;  Smith  v.  Harris^  1  Robert,  262.) 

An  important  alteration  is  also  made  by  the  act  1  Vict.  c.  26,  with 
respect  to  the  place  of  signature,  for  instead,  as  under  the  Statute  d 
Frauds,  of  permitting  its  insertion  in  any  part  of  the  instrument,  it 
expressly  requires  that  the  signature  should  be  at  the  foot  or  end.  Upon 
this  clause  questions  have  lately  arisen  as  to  what,  strictly  speaking,  maj 
be  construed  as  the  foot  or  end  within  the  meaning  of  this  clause.     The 
question  was,  it  seems,  first  mooted  in  the  case  of  Smee  v.  Bryeri  (10 
L.  T..380.)    In  that  case  a  will,  signed  by  the  testatrix  writing  her 
name  on  the  fourth  page  of  the  sheet  of  paper  on  which  the  will  was 
written,  the  signature  being  opposite  the  attestation  clause,    beneath 
which  were  the  names  of  the  witnesses,  no  part  of  the  will  being  on  the 
fourth  page,  was  held  to  be  an  insufficient  signature  at  the  ^'^x>t  eg 
end,"  within  the  meaning  of  the  statute  1  Vict,  c  ^6y  s.  9.     The  rigid 
construction  put  on  the  words  '*  foot  or  end  "  in  the  above-mentioned 
case  rendered  it  advisable,  in  Re  WUliam  Harris  (reported  13  L.  T.  10), 
to  take  the  opinion  of  the  court  as  to  whether  a  will  signed  by  the 
testator  after  the  attestation,  was  or  was  not  a  sufficient  signature ;  and 
it  was  held  to  be  signed  at  the  foot  or  end.     In  Re  Howell  (2  Curtis, 
342),  below  the  signature  of  the  testator  and  of  the  witnesses,  but  before 
the  execution,  was  written  the  clause  appointing  the  executors.     The 
latter  clause  was  rejected,  and  administration  with  the  will  annexed 
allowed  to  pass  to  the  residuary  legatee.     In  another  case,  where  a 
testator  signed  his  name  at  the  bottom  of  a  printed  form  ending  on  the 
second  side  of  a  sheet  of  paper,  the  will  itself  ending  on  tlie  first  side, 
probate  was  allowed  to  pass  of  the  will  as  signed  at  the  '*  foot  or  end  * 
thereof:  (In  Re  Carver^  3  Curt.  293;   see  also  Re  BuUock,  ib.  35.) 
In  Re  Hellings  also  (13  L.  T.  308),  the  will  of  a  blind  woman  was  held 
to  be  valid,  although  the  will  was  contained  in  the  first  two  pages  of  a 
sheet  of  paper,  and  the  signature  was  half  way  down  the  third  page, 
followed  however  by  the  attestation  clause,  and  the  names  of  the  witnesses. 
In  the  goods  of  James  McCtdlum  also  (3rd  of  July,  1849),  probate  was 
granted  of  a  will,  although  the  signature  was  in  the  margin,  and  there- 
fore not  strictly  at  the  ''foot  or  end"  as  mentioned  in  the  statute. 
Again,  in  Re  M.  Beadley^  a  will  was  written  on  both  sides  of  a  sheet  of 
paper,  and  on  part  of  a  third  side.     At  the  end  of  the  will  itself  there 
was  a  blank  space  of  about  half  a  line,  the  words  '^  one  thousand  eight 
hundred  and  forty-eight,"  forming  the  first  line.     Immediately  bdow 
those  woixls  was  an  attestation  clause,  which  extended  from  one  side  to 
the  other  wholly  across  the  paper.     About  three  inches  below  the  last 
line  of  the  attestation  clause  was  the  signature  of  the  testatrix.     Opposite 
to  the  signature  was  the  word  '^  witnesses."    The  name  of  the  testatrix 
was  followed  immediately  by  the  names  of  the  two  attesting  witnesses. 
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Thus,  the  signature  of  the  testatrix  was  at  the  distance  of  three  inches       Wills. 
below  the  attestation  clause,  and  consequently  was  not,  strictly  speaking,         '"" 
at  the  foot  or  end  of  the  will ;  but  Sir  H.  J.Fust  held  that  the  wiU  was     "^^^ 

properly  executed.     And  in  a  recent  case  before  the  Court  of  Delegates ' 

in  Ibeliuid  (Derinzey  v.  Turner,  17  L.  T.  Bep.  271),  a  will  was  written 
on  both  sides  of  a  sheet  of  paper,  and  came  down  to  within  about  two 
inches  from  the  bottom  of.  the  second  page,  which  space  was  left  blank; 
and  then,  at  the  top  of  the  third  page,  the  attestation  clause  was  written, 
beside  which  the  signature  of  the  testatrix  was  affixed,  and  immediately 
under  it,  the  signature  of  the  witnesses.  It  was  admitted  that  the 
testatrix  was  nearly  blind,  and  required  more  room  than  an  ordinary 
person.  It  was  held  that  this  was  a  due  execution  of  the  will  by  the 
testatrix  within  the  proyisions  of  the  Wills  Act  (1  Vict.  c.  26,  s.  9), 
which  requires  a  will  to  be  signed  at  the  end  or  foot  thereof* 

The  act  of    1    Vict,   c  26,   having   made  no  provision  whatever  InoooTeDunoes 
respecting  cases  where  blank  spaces  have  been  left  in  the  body  of  a  will  ^^^  ^l^^^ 
as  originally  prepared,  many  new  and  difficult  questions  arose  as  to  the  ^  ^^^  i  yj^ 
propriety  d  admitting  such  a  will  at  all,  or  at  least  of  the  filled  up  space  c.  26,  with 
to  probate  (Birch  v.  Birchf  12  L.  T.  Rep.  334;  Gamely  y.- Gibbons,  reepecttothe 
13  Lfe  T.  Rep.  271);  and  so  many  serious  evils  were  found  to  arise,  not  testator's  OMiie. 
only  from  this  cause,  but  also  from  the  questions  which  were  continually 
arising  as  to  the  proper  position  in  the  will  the  testator's  name  must 
occupy,  that  it  was  at  length  considered  expedient  to  pass  an  act  of 
Parliament  for  the  purpose  of  removing  them.     This  was  effected  by 
the  act  15  Vict  c.  24,  which,  after  reciting  that  the  laws  with  respect  to 
the  execution  of  wills  required  further  amendment,  proceeds  to  enact  as 
follows : 

L  Where  by  an  act  passed  in  the  first  year  of  the  reign  of  Her  Miyesty  l  Vict.  c.  26. 
Queen  Victoria,  intituled  An  Act  for  the  Amendment  of  ike  Laws 
foiih  respect  to  FFiils,  it  is  enacted,  that  no  will  shall  be  valid  unless  it  shall 
be  signed  at  the  foot  or  end  thereof  by  the  testator,  or  by  some  other 
person  in  his  presence,  and  by  his  direction :  every  will  shflJl,  so  far  only 
as  regards  the  position  of  the  signature  of  the  testator,  or  of  the  person  when  sigiuitiire 
rigning  for  him  as  aforesaid,  be  deemed  to  be  valid  within  the  said  to  a  will  shall 
enactment  as  explained  by  this  act,  if  the  signature  shall  be  so  placed  ^f^°^^ 
at  or  after,  or  following,  or  under,  or  beside,  or  opposite  to  the  end  of  the  ^ 
will,  that  it  shall  be  apparent  on  the  face  of  the  will  that  the  testator 
intended  to  give  effect  by  such  his  signature  to  the  writing  signed  as  his 
will,  and  that  no  such  will  shall  be  affected  by  the  circumstance  that  the 
signature  shall  not  follow  or  be  immediately  after  the  foot  or  end  of  the 
wUl,  or  by  the  circumstance  that  a  blank  space  shall  intervene  between 
the  concluding  word  of  the  will  and  the  signature,  or  by  the  circumstance 
that  the  signature  shaU  be  placed  among  the  words  of  the  testimonium 
clause  or  of  the  clause  of  attestation,  or  shall  follow  or  be  after  or  under 
the  clause  of  attestation,  either  with  or  without  a  blank  space  intervening, 
or  shall  follow  or  be  after,  or  under,  or  beside  the  names  or  one  of  the 
names  of  the  subscribing  witnesses,  or  by  the  circumstance  that  the 
signature  shall  be  on  a  side  or  page  or  other  portion  of  the  paper  or 
papers  containing  the  wiU,  whereon  no  clause  or  paragraph  or  disposing 
part  of  the  will,  shall  be  written  above  the  signature,  or  by  the  circum- 
Btance  that  there  shall  appear  to  be  sufficient  space  on  or  at  the  bottom 
of  the  preceding  side  or  page  or  other  portion  of  the  same  paper  on 
which  the  will  is  written  to  contain  the  signature ;  and  the  enumeration 
of  the  above  circumstances  shall  not  restrict  the  generality  of  the  above 
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enactment;  but  no  signature  .under  the  said  act  or  this  act  shall  be 
operative  to  give  effect  to  any  disposition  or  direction  which  is  under 
neath  or  which  follows  it,  nor  shall  it  give  effect  to  any  dispositioii  or 
direction  inserted  after  the  signature  shall  be  made. 

U.  The  provisions  of  this  act  shall  extend  and  be  applied  to  eveij 
will  already  made,  where  administration  or  probate  has  not  alreadj  bea 
granted  or  ordered  by  a  court  of  competent  jurisdiction  in  consequence 
of  the  defective  execution  of  such  will,  or  where  the  property,  not  being 
within  the  jurisdiction  of  the  ecclesiastical  courts,  has  not  been  possessed 
or  enjoyed  by  some  person  or  persons  claiming  to  be  entitled  thereto  in 
consequence  of  the  defective  execution  of  such  will,  or  the  right  thereto 
shall  not  have  been  decided  to  be  in  some  other  person  or  persons  tlma 
the  persons  claiming  under  the  wiU,  by  a  court  of  competent  jorisdietioD, 
in  consequence  of  the  defective  execution  of  such  wilL 

HL  The  word  ^'  will  ''•  shall,  in  the  construction  of  this  act,  be 
interpreted  in  like  manner  as  the  same  is  directed  to  be  interpreted 
under  the  provisions  in  this  behalf  contained  in  the  said  act  of  the  finst 
year  of  the  reign  of  Her  Migesty  Queen  Victoria. 

The  Statute  of  Frauds  (29  Car.  2,  c  3),  although  it  required  tiitt 
three  witnesses  should  attest  the  signing,  did  not  require  that  all  the 
witnesses  should  be  present  at  the  same  time:  {Cook  v.  Parsony  Pre. 
Cha.  184.)  In  one  case,  four  years  elapsed  from  the  time  the  testator 
executed  his  will  in  the  presence  of  two  witnesses,  before  it  was  attested 
by  the  third,  and  yet  the  will  was  held  to  have  been  properly  attested  : 
{Jones  V.  ZoAe,  2  Atk.  177,  cited;  see  also  Carlton  v.  Griffin,  1  Bur. 
549.)  But  all  the  witnesses  must  have  subscribed  their  names  to  tiie 
same  instrument ;  for  where  two  witnesses  attested  a  will,  and  a  third 
a  codicil  made  aAerwards,  it  was  considered  insufficient:  (Lee  Y.Uby 
1  Show.  68,  88 ;  Garth.  292;  S.  C,  3  Mod.  262.) 

It  was  not  necessary,  under  the  Statute  of  Frauds,  for  the  witnesses  to 
see  the  testator  sign  his  name,  or  to  be  made  acquainted  with  the  nature 
of  the  instrument  they  attested :  {British  Museum  v.  White,  3  Moore  k 
Pay.  682 ;  Wright  v.  Wrig^U,  5  Moo.  &  Pay.  316 ;  Johnson  v.  Johnsonj 
1  Or.  &  Mee.  140.)  But  the  Statute  of  Victoria  requires  that  the  signa- 
ture should  be  made  or  acknowledged  by  the  testator  in  the  witnesses 
presence  (sect.  9);  but  any  will  so  executed  will  be  valid  without  any 
further  publication  thereof:  (sect.  13.)  It  becomes  important,  therefoTB, 
to  understand  what  wiU  be  considered  as  a  sufficient  signature  and 
acknowledgment  by  the  testator  within  the  meaning  of  the  above  act 

In  the  first  place,  as  we  have  already  seen,  the  will  may  be  signed  bj 
a  third  party  by  the  testator's  direction,  which  will  be  of  equal  force  as 
if  such  signature  were  made  by  the  testator's  own  act;  for  a  partj 
signing  by  a  testator's  direction,  is  as  much  his  instrument  as  a  pen  would 
be  in  his  hand. 

As  the  testator's  signature  may  be  either  made  or  acknowledged  by 
him  in  the  witnesses  presence,  a  recognition  or  acknowledgment  of  his 
signature  by  him  in  the  witnesses  presence  will  be  sufficient,  without  his 
actually  going  through  the  form  of  signing  his  name.  But  such  acknow- 
ledgment of  the  signature  must  be  made  before  the  witnesses  sign,  for  if 
made  afterwards  it  will  be  insufficient:  (Re  Olding,  2  Curt  865;  Bs 
Bird,  3  Cui-t  117;  Cooper  v.  Beckett,  3  Curt.  643.)  In  the  case  W 
referred  to,  Sir  H.  J.  Fust  observed  that  the  act  expressly  requires  that 
the  deceased  shall  have  signed  the  will  or  acknowledged  his  signature  in 
the  presence  of  two  witnesses  present  at  the  same  time,  and  that  thej 
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ihould  have  attested  it  in  the  presence  of  the  testator,  though'not  of  each       Wn.Ls. 

>ther.     The  interpretation  which  the  court  has  put  upon  the  section  is,         

that  the  testator  must  sign,  or  acknowledge  his  signature,  before  the     '^^J^j^ 

witnesses  attest,  and  if  the  witnesses  attest  before  the  signature  of  the         * 

ieoeased  is  affixed  to  it,  the  will  is  not  duly  executed  within  the  provi- 
Bons  of  the  act.  The  words  of  the  section  are  veiy  precise,  and  it  would 
[>e  attended  with  dangerous  consequences  if  the  court  were  to  hold  a  will 
ralid  which  had  been  signed  in  the  presence  of  two  witnesses,  who  have 
ittested  it  before  the  signature  of  the  testator  was  attached  to  the  will : 
for  where  is  the  court  to  draw  the  line  ?  Suppose  the  witnesses  attested 
iin  hour  before  the  testator  signed,  or  a  day,  or  a  week,  or  any  other 
time,  where  is  the  court  to  stop  if  it  gives  a  latitude  of  construction  to 
this  section  of  the  act  t 

It  is  also  necessary  that  the  witnesses  should  see  the  signature  itself,  Whether 
for  where  a  testator  requested  two  persons  at  the  same  time  to  sign  a  '^^tneases  miwi 
paper  for  him,  which  they  did  in  his  presence,  the  paper  being  so  folded  B^n^^*'"^* 
that  the  witnesses  did  not  see  any  writing  whatever  upon  it,  this  was 
holden  to  be  an  insufficient  acknowledgment  within  the  meaning  of  the 
act ;  for  it  is  the  signature,  not  the  will,  which  the  act  requires  to  be 
acknowledged,  and  it  is  impossible  such  an  acknowledgment  can  be 
made  unless  the  signature  be  exhibited  to  the  witnesses :  (llott  v.  Genge^ 
3  Curt  160;  1  Roberts,  14,  n.  (a);  Re  Harrison,  2  Curt  863;  Hudson 
▼.  Parker,  1  Roberts,  14.)  But  if  the  will  is  produced  with  the  testator's 
signature  to  it,  which  the  testator  requests  the  witnesses  to  attest,  and 
they  then  attest  and  subscribe  the  will  in  his  presence,  this  will  be  a 
sufficient  signature  or  acknowledgment  by  the  testator,  and  attestation 
by  the  witnesses  within  the  meaning  of  the  act:  {Re  Aldridge,  12  L.  T. 
Bep.  351;  Burgoyne  v.  Showier,  1  Roberts,  51;  see  also  Re  Regan, 
1  Curt  908;  Gaze  v.  Gaze,  3  Curt.  451;  Re  Warden,  2  Curt.  334.) 

The  Act  of  Victoria  does  not  require  any  particular  form  of  attesta-  Ab  to  the  fonn 
tion ;  but  if  the  fisust  of  the  witnesses  being  all  present  at  the  same  time  ^  •ti«»i*'»<»' 
does  not  appear  in  the  attestation  clause,  the  Prerogative  Court  will 
require  an  affidavit  that  the  will  was  so  executed  before  they  will  grant 
probate.  Where  the  sic^natures  of  the  attesting  witnesses  were  made  by 
another  person*  they  holding  the  top  of  the  pen  at  the  time  their  names 
were  written,  and  no  reason  given  why  they  did  not  sign  themselves, 
though  able  to  do  so,  the  signature  was  holden  to  be  insufficient :  (//i  the 
goods  of  Thomas  Kelcher^  10  L.  T.  482.)  And  where  a  witness  to  a 
will  traced  his  name,  previously  written  with  a  dry  pen,  Sir  U.  J.  Fust 
held  that  this  did  not  amount  to  a  subscription  as  required  by  the  act 
But  it  has  been  held  that  the  making  a  mark  is  a  sufficient  signing  for 
the  purpose  of  attestation:  {Re  Clark,  2  Curt.  329;  Re  Ashmore, 
3  Curt  320.) 

Both  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  and  the  Statute  of  Vic-  What  will  be 
toria  require  the  attestation  to  be  made  in  the  testator's  presence.    What  f °  *ttP8tation 
IS  to  be  SO  considered  is  a  question  which  has  often  arisen ;  but  all  px^eQ^e. 
cases  of  this  nature  must  depend  upon  their  own  particular  circum- 
stances.   In  one  case  a  testator  desired  the  witnesses  to  go  into  another 
Yoom,  seven  yards  distant,  in  which  there  was  a  broken  window  through 
which  he  might  have  seen  them,  and  this  was  holden  to  be  a  sufficient 
signature  in  the  testator's  presence  within  the  intent  of  the  statute 
{Sheers  v.  Glasscock,  1  £q.  Cas.  Abr.  403,  pi.  8;  S.  C,  2  Salk.  688); 
far  it  was  not  necessary  the  testator  should  actually  see  the  witnesses 
subscribe  their  names ;  it  was  enough  if  he  was  in  such  a  situation  as  he 
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might  have  seen  them  if  he  would.  In  another  case  also  ( CasMon  y. 
Dade,  1  Bro.  C.  C.  99),  where  a  testatrix  sate  in  her  carriage  opposite 
the  windows  of  her  attorney's  office  in  such  a  position  that  she  might 
have  seen  the  witnesses  who  there  subscribed  their  names  as  attesting 
witnesses  to  her  will,  which  they  had  before  seen  her  execute,  it  was 
held  to  be  a  sufficient  subscription  in  her  presence.  And  in  a  case  which 
arose  since  the  new  Wills  Act  (i  Vict.  c.  26),  came  into  operation  {New^ 
ton  v.  Clarke,  2  Curt.  230),  a  testator  signed  a  codicil  while  lying  in 
bed,  the  two  witnesses  who  attested  the  codicil  being  in  the  room  ;  the 
curtains,  though  open  on  both  sides,  being  closed  at  the  foot  of  the  bed, 
one  of  the  witnesses,  as  he  was  standing  by  the  fire,  could  not  actually 
see  the  testator  sign  his  name ;  And  that  witness  signing  upon  a  small 
table  placed  between  the  foot  of  the  bed  and  the  fire,  where  the  curtains 
were  still  closed,  the  testator  might  not  have  seen  them  sign.  It  was  held 
that  the  testator  and  the  witnesses  signed  their  names  in  the  presence  of 
each  other,  as  required  by  the  9th  section  of  the  Act  of  Victoria,  Sir  J. 
Fust  at  the  same  time  observing,  that  under  the  act,  where  a  paper  is 
executed  by  the  deceased  in  the  same  room  where  the  witnesses  are,  and 
who  attest  the  paper  in  that  room,  it  is  an  attestation  in  the  presence  of 
the  testator,  although  they  could  not  actually  see  him  sign,  nor  the 
testator  actually  see  the  witnesses  sign.  But  idthough  it  is  not  requisite 
a  testator  should  actually  see  the  witnesses  subscribe  their  names,  it  is 
nevertheless  essential  that  he  should  be  in  such  a  situation  at  the  time 
such  subscription  is  made,  that  he  must  have  seen  them  sign  if  he 
thought  proper  to  look  in  the  direction  in  which  they  were ;  for  where 
a  testator  had  duly  signed  his  will  in  the  presence  of  three  witn^aes, 
who  then  went  down  stairs  and  attested  his  will  there,  where  it  was 
impossible  he  could  have  seen  them  sign  their  names,  the  will  was  holden 
void  for  want  of  being  attested  in  conformity  with  the  statute :  (JBro* 
derick  v.  Broderick,  I  P.  Wms.  239.)  In  another  case  {Doe  v.  Mantfoid, 
1  Mau.  h  Selw.  294),  where  the  attesting  witnesses  retired  from  the 
room  where  the  testator  had  signed,  and  subscribed  their  names  in  an 
adjoining  room,  and  the  jury  found  that,  from  one  part  of  the  testator's 
room,  a  person,  by  inclining  himself  forward  with  his  head  out  of  the 
door,  might  have  seen  the  witnesses  sign,  but  that  the  testator  himself 
was  not  in  stioh  a  situation  in  the  room  that  he  might,  bj  so  inclining, 
have  seen  them,  it  was  held  that  the  will  was  not  duly  attested.  When- 
ever, indeed,  a  signature  is  made  in  another  room,  the  position  of  the 
parties  must  be  such  as  to  render  them  visible  to  each  other.  This  was 
expressly  decided  in  a  case  which  occurred  subsequently  to  the  late  Wills 
Act:  (1  Vict.  c.  26.)  In  Re  Ellis  (2  Curt.  305),  where,  on  motion  for 
probate,  the  witnesses  admitted  that  they  attested  the  paper  in  another 
room  separate^]  from  the  deceased's  bed-room  by  a  passage,  both  doors 
being  open,  so  that  thej  could  hear  him  breathe,  but  could  not  have  been 
seen  by,  or  could  not  see  him,  this  was  not  considered  an  attestation  in 
the  testator's  presence  within  the  meaning  of  the  act,  and  the  probate 
was  rejected.  And  where  a  will  is  attested  out  of  the  testator's  presence, 
it  will  be  immaterial  whether  the  witnesses  retired  at  his  request  or  not: 
(Mitchell  V.  Temple^  2  Show.  288.)  See  also  EccksUm  v.  Petty  (2  Show. 
89;  S.  C,  Garth.  79 ;  Comb.  156.)  Nor  will  a  signature  in  a  testatoi^s 
presence  at  all  times  suffice ;  for  there  must  be  a  mental  as  well  as  a 
corporal  presence  at  the  time  of  attestation.  Hence,  if  a  man,  after 
signing  his  will,  were  to  fall  into  a  state  of  insensibility,  an  attestation 
made  during  such  state  of  unconsciousness  would  be  of  no  effect :  {Right 
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y.  Price,  Doug.  241.)    Nor  would  an  attestation  be  of  any  avail,  if  made       Wills. 
in  a  secret  and  clandestine  manner,  although  subscribed  in  the  same    r^JITL^ 
room,  and  close  to  the  testator's  elbow,  if  made  without  his  knowledge  :      ^emarbi^ 
{Langford  v.  Eyre^  1  P.  Wms.  740.)  ' 

It  was  formerly  questioned  upon  the  Statute  of  Frauds  (29  Car.  2,  As  to  qualifl- 
c.  3),  whether  the  words  "credible  witnesses"  used  in  that  statute  did  ®*.^*°°  ^ 
not  mean  something  more  than  competent  witnesses ;  but  Lord  Mansfield, 
in  Wyndham  v.  Chetwynd  (1  Bur.  414),  determined  that  it  did  not,  and 
his  decision  seems  to  have  settled  the  question.  The  new  Wills  Act 
(1  Vict.  c.  26),  has,  however,  gone  far  beyond  the  doctrine  established 
by  Lord  Mansfield,  which  seems  only  to  havo  settled  that  any  witness 
who  is  a  competent  witness  on  a  trial  at  law,  is  a  sufficient  witness  to 
the  attestation  of  a  will ;  but  the  14th  section  of  the  new  Wills  Act  goes 
80  far  as  to  enact  "  that  if  any  person  who  shall  attest  the  execution  of 
a  will  shall  at  the  time  of  the  execution  thereof  or  at  any  time  afterwards 
be  incompetent  to  be  ad^tted  a  witness  to  prove  the  execution  thereof, 
such  will  shall  not  on  that  account  be  invalid.''  So  that  now,  so  far 
from  even  a  competent  witness  being  necessary,  no  person,  however 
criminal  or  incapable  of  credit,  is  disabled  from  being  such,  the  act 
admitting  of  no  disqualification  whatever. 

But  an  attesting  witness  under  this  act,  as  indeed  he  would,  so  far  as  Attesting 
real  estate  was  concerned,  have  been  under  a  previous  enactment  (25  7'^ne»»^ 
Geo.  2,  c.  6,  s.  3),  is  totally  incapacitated  from  deriving  any  benefit  j^^^J^SJe^ 
whatever,  under  the  will,  the  15th  section  of  the  Act  of  Victoria  ex- any  benefit 
pressly  enacting,  '^  that  if  any  person  shall  attest  the  execution  of  any  under  the  will. 
will  to  whom  or  to  whose  wife  or  husband  any  beneficial  devise,  legacy, 
estate,  interest,  gift,  or  appointment,  of  or  affecting  any  real  or  personal 
estate  (other  than  and  except  charges  and  directions  for  the  payment  of 
any  debt  or  debts),  shall  be  thereby  given  or  made,  such  devise,  legacy, 
estate,  interest,  gift,  or  appointment  shall,  so  far  only  as  concerns  such 
person  attesting  the  isxecution  of  such  will,  or  the  wife  or  husband  of  such 
person,  or  any  person  claiming  under  such  person  or  wife  or  husband,  be 
utterly  null  and  void,  and  such  person  so  attesting  shall  be  admitted  as  a 
witness  to  prove  the  execution  of  such  wilL"    A  creditor  may  be  a  witness 
to  a  will,  notwithstanding  the  devised  property  is  charged  with  the  payment 
of  debts  :  (sect.  16.)     As  may  also  the  executor  of  a  will:  (sect.  17.) 

It  is  not  necessary  that  a  testator  should  make  the  whole  of  his  will  at  Will  need  not 
the  same  time  :  hence,  pnpers  made  at  distinct  times,  and  not  connected  ^  ^  ™*^f  ** 
together,  but  one  referring  to  the  other,  were  held  to  be  so  incorporated 
together  by  this  reference  that  an  attestation  to  one  of  the  parts  was 
holden  to  authenticate  the  whole:  {Carleton  v.  Griffiriy  1  Bur.  549; 
Bond  V.  SeaweUy  3  Bur.  1773;  S.  C,  1  W.  Blackst.  407.)  See  also 
Earl  of  Essea^s  case,  cited  1  Show.  69;  Comb.  174. 

In  Ae  case  oi  Attorney-General  v.  Barries,  however,  it  was  decided  Whether  an 
that  a  duly  executed  codicil  would  not  confer  authenticity  to  a  previously  ^J***^,*?^ 
unattested  will.     But  this  case  seems  to  have  been  overruled  by  more  authenticated 
recent  decisions  {Doe  d.  Williams  v.  Evans,  1  C.  &  M.  42;  Giiest  v.  bjadnlj 
WUlasey,  12  Moore  ;  Utterton  v.  Robins,  1  Ad.  &  Ell.  423 ;   Gordon  v.  execnted codicfl. 
Lord  Reay,  5  Sim.  274 ;  In  the  goods  of  C,  Bosanquet,  16  L.  T.  Rep. 
6);  and  it  seems  that  if  a  codicil  refers  in  express  terms  to  a  will,  that  it 
will  become  incorporated  into  it,  and  the  execution  of  the  latter  will  give 
validity  to  the  whole ;  for  by  express  reference  by  a  will  to  another 
instrument,  the  latter  may  become  incorporated  into  it,  although  an 
instrument  of  a  different  nature ;  as,  where  a  testator  refers  to  the  trusts 
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14  Geo.  2,  e.  2, 


contained  in  his  own  or  some  other  person's  marriage  settlement ;  and 
this  will  be  effectual  even  where  the  instrument  referred  to  is  itself  an 
imperfect  one,  as  in  a  late  case,  where  the  reference  was  to  an  appoint- 
ment which  was  insufficiently  executed,  and  jet  the  terms  of  the  appoint- 
ment were  bj  the  reference  engrafted  into  the  will,  and  probate  was 
decreed  accordingly :  {In  the  goods  of  C  Bosanquety  16  L.  T.  Rep.  6.) 

As  the  law  stood  prior  to  the  late  Wills  Act,  a  person  creating  a  power 
might  have  authorized  an  appointment  of  real  estate  by  an  unattested 
will,  or  by  a  mere  note  in  writing,  and  he  might  also  have  prescribed 
certain  forms  of  ceremonies,  which,  although,  unnecessary  to  give  authen- 
ticity to  a  will,  yet,  unless  complied  with,  a  vrill  attempted  to  be  made  in 
pursuance  of  such  power  would  have  been  inoperative*  Hence,  if  a  seal 
had  been  required,  a  will  under  hand  only,  altliough  made  in  strict  con- 
formity with  the  Statute  of  Frauds,  would  have  been  insufficient.  Bat 
where  the  power  was  to  appoint  by  will  generally,  the  will  must  have 
been  executed  in  conformity  to  the  Statute  of  Fiuuds.  But  now,  bj  the 
act  1  Vict.  c.  26f  no  appointment  made  by  will  in  exercise  of  anj  power 
will  be  valid  unless  executed  in  the  same  mannw  as  any  other  will  is 
directed  to  be  executed  by  that  act ;  yet,  if  so  executed,  it  will  be  in- 
sufficient, notwithstanding  other  formalities  prescribed  by  the  terms  of 
the  power  have  not  been  duly  complied  with. 

Estates  pur  autre  vie  were  not  rendered  devisable  by  the  Statute  of 
Wills  (32  Hen.  8,  c.  1),  neither  were  they  within  the  5tb  section  of  the 
Statute  of  Frauds ;  but  biy  the  12th  section  of  that  statute  they  are  ren- 
dered devisable  by  will  in  writing  signed  by  the  party  devising  the  same, 
or  by  some  other  person  in  his  presence,  by  his  express  direction,  attested 
and  subscribed  by  three  or  more  credible  witnesses ;  and  if  no  such 
devise  thereof  shall  be  made,  the  same  shall  be  chargeable  in  the  hands 
of  the  heir  if  the  same  shall  come  to  him  by  reason  of  a  apecial 
occupancy,  as  assets  by  descent,  as  in  case  of  lands  in  fee  simple  ;  and  in 
case  there  shall  be  no  special  occupant  thereof  it  shall  go  to  the 
executors  or  administrators  of  the  party  that  had  the  estate  thereof  by 
virtue  of  the  grant,  and  be  assets  in  their  hands. 

Upon  the  construction  of  the  above  section  of  the  Statute  of  Frauds, 
it  seems  that  although  the  will  to  pass  the  legal  estate  must  be  attested 
by  three  witnesses,  yet,  as  the  same  statute  also  enacts,  that  if  there 
shall  be  no  specifd  occupant  thereof,  it  shall  go  to  the  executors,  &c. 
of  the  party  who  had  the  estate  thereof  by  virtue  of  the  grant,  it  is 
apprehended  that  in  case  there  is  no  special  occupant  they  will  take  upon 
an  equity  attaching  upon  the  character  of  executors,  although  the  will 
be  unattested.  In  order,  however,  to  settle  all  doubts  upon  the  subject, 
the  statute  of  the  14  Geo.  2,  c.  2,  was  passed,  which,  after  reciting  that 
doubts  had  arisen,  enacts  that  such  estate  pur  autre  vicy  in  case  there 
shall  be  no  special  occupant  thereoi^  of  which  no  devise  shall  have  been 
made  according  to  the  Statute  of  Frauds,  shall  be  affiled  as  personal 
estate  :  (sect.  9.)  The  statute  of  Geo.  2,  however,  applies  only  to  those 
cases  in  which  there  is  no  special  occupant,  and  it  seemed,  therefore^  to 
be  still  a  question  whether  the  executors  or  administrators,  having 
satisfied  debts,  were  compellable  to  distribute  it  as  personalty.  Lord 
Hardwicke,  in  WestfcUing  v.  Westfaling  (3  Atk.  460)  ;  and  in  fFiUiami 
y.  Jekyll  (2  Ves.  683),  expressed  an  opinion  that  they  would  go  to  the 
executors  or  administrators  as  special  occupants.  In  Atkinson  v.  Saker 
(4  T.  R.  229),  Lord  Kenyon  considered  it  would  be  personal  estate, 
but  he  seems  to  have  grounded  this  opinion  upon  the  erroneous  supposition 
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that  it  was  distributable  under  the  statute  14  Geo.  2.  Bat  all  these  doubts       Wills. 

and  questions  seem  to  have  been  set  at  rest  by  Lord  Eldon's  decision  in         

the  case  of  Riplei/  v.  fVaterworth  (7  Ves.  425),  who  expressly  deter-     *S^^^ 
mined  that  after  satisfaction  of  debts  it  is  distributable  as  personal  estate.         * 

Wills  of  estates  pur  autre  vie  must  now  be  executed  with  the  same  1  Vict,  c  26. 
solemnities  as  are  prescribed  by  the  statute  1  Vict.  c.  26. 

The  Bank  Acts  require  a  bequest  of  stock  to  be  attested  by  two  wit-  Bequests 
nesses  (stat.  1  Geo.  1,  c.  19,  s.  12  ;  30  Geo.  2,  c  19,  s.  49 ;  35  Geo.  3,  o^  *^^' 
c.  14,  s.  16  ;  Bank  of  England  y.  Lunn,  15  Yes.  596)  ;  still  it  seems 
that  on  a  bequest  of  stock  by  an  unattested  will,  the  executors  would 
have  become  entitled  in  such  their  representative  character  and  have 
been  trustees  for  the  legatees.  No  question  can,  however,  arise  upon  this 
aubject  as  to  wills  within  the  operation  of  the  new  Wills  Act,  which,  as 
we  have  already  noticed,  makes  no  distinction  between  the  different  kinds 
of  property  with  respect  to  the  mode  in  which  the  will  is  to  be  executed. 

The  requisition  of  the  Statute  of  Frauds,  as  to  the  execution  and  M  to  wills  of 
attestation,  related  only  to  wills  of  real  estate,  for  personal  property  paw)nsl  estate. 
might  have  been  disposed  of  by  will  by  mere  word  of  mouth ;  but  here 
the  Statute  of  Frauds  again  imposed  its  restrictions,  which,  if  they  did 
not  absolutely  forbid  the  making  of  testamentary  dispositions  of  this 
kind,  threw  so  many  obstacles  in  the  way  of  carrying  them  out,  as  to 
cause  them  to  fall  into  disuse.     The  requisites  to  the  validity  of  a  parol,  C^  nnncnpative 
or  nuncupative  will  under  the  Statute  of  Frauds  were,  that  no  such  ^^^^ 
wiU  shall  be  good  where  the  estate  thereby  bequeathed  shall  be  of  the 
value  of  thirty  pounds,  that  is,  not  proved  by  the  oaths  of  three  witnesses 
(at  the  least)  that  were  present  at  the  makmg  thereof ;  nor  unless  it  be 
proved  that  the  testator,  at  the  time  of  malong  the  same,  did  bid  the 
persons  present,  or  some  of  them,  bear  witness  that  this  was  his  wiU,  or 
to  that  effect ;  nor  unless  such  nuncupative  wiU  were  made  in  the  time 
of  the  last  sickness  of  the  deceased  in  the  house  of  his  or  her  habitation 
or  dwelling,  or  where  he  or  she  hath  been  resident  for  the  space  of  ten 
days^or  more'^fore  the  making  of  such  will,  except  such  person  was 
surprised  or  taken  sick,  being  from  his  own  home,  and  died  before  he 
or  she  returned  to  the  place  of  his  or  her  dwelling :  (sect.  19.) 

It  next  required  *'  that  after  six  months  passed  after  the  speaking  of  Mast  have  been 
the  pretended  testamentary  words,  no  testimony  shall  be  received  to  «>"??"'*^  to 
prove  any  will  nuncupative,  except  the  said  testimony,  or  the  substance  ^"    ^' 
thereof  were  committed  to  writing  within  six  days  after  the  making  of 
the  said  will :"  (sect.  20.) 

That  no  letters  testamentary  or  probate  of  any  nuncupative  will  shall  As  to  probite. 
pass  the  seal  of  any  court,  till  fourteen  days  at  the  least  after  the  death 
of  the  testator  shall  be  fully  expired  ;  nor  shall  any  nuncupative  will  be 
at  any  time  received  to  be  proved  unless  process  shall  have  first  issued 
to  call  in  the  widow  or  next  of  kindred  to  the  deceased,  to  the  end  that 
they  may  contest  the  same  if  they  please :  (sect  21.)  But  with  a  proviso 
that  any  soldier  being  in  actual  military  service,  or  any  mariner  or 
seanum,  being  at  sea,  might  dispose  of  his  movables,  wages,  and  personal 
estate  as  before  this  act :  (sect.  23.) 

With  respect  to  written  wills  of  personal  estate,  previously  to  the  As  to  written 
statute  of  1  Vict,  c  26,  not  only  was  no  attestation  required  to  give  them  ^^*»  o^  personal 
validity,  but  even  unfinished  instruments,  or  letters  written  by  way  o^  fy^^^^^ij^. 
instructions,  from  which  to  prepare  a  more  r^ular  will,   have  been 
holden  as  vaUd  wills  of  personal  estate :  {Limbery  v.  Mason^  1  Com. 
462 ;  Loveday  v.  ClaHdge,  1  Com.  452 ;  Wright  v.  WaUhoe,  ib.;  Brawn 
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Wills.       v.  Ifeath,  1  Com.  453  ;  Haberfield  v.  Browning^  4  Ves.  200,  n.  ;   Gr^gU 

V.  Griffin,  4  Ves.  197,  n. ;   Walker  v.  Walker,  1   Mer.  515  ;  AlUn  v. 

^"^^j^  Manning,  2  Hag.  490 ;  Ex  parte  Dyer,  1  Hag.  219 ;  -Re  Tayhr, 
^^  '  1  Hag.  641 ;  Allen  v.  Manning,  2  Ad.  490.)  It  seems,  however,  to 
have  been  considered  incumbent  on  the  party  propounding  a  paper  of 
this  kind,  to  show  that  it  was  the  intention  of  the  testator  to  have 
executed  it,  and  that  he  was  prevented  from  so  doing  by  death  or  such 
severe  indisposition  as  rendered  him  incompetent  to  perform  any  serious 
or  rational  act ;  for  if  it  appeared  that  something  more  was  intended  to 
be  done,  and  the  party  was  not  arrested  by  sickness  or  death,  such  an 
unfinished  instrument  would  not  have  been  considered  as  a  valid  will : 
{Haberfield  v.  Browning,  4  Ves.  200,  n. ;  GHffin  v.  GHffin^  4  Ves.  197; 
Reay  v.  Ci^ucker,  1  Hag.  75  ;  S.  C,  2  Hag.  249 ;  Wood  v.  Medley, 
1  Hag.  661  :  Re  Robinson,  1  Hag.  643  ;  Bragge  v.  Dyer,  3  Hag.  207 ; 
Elsden  v.  EUden,  4  Hag.  183;  Gillow  v.  Bourne,  1  Hag.  192  ;  Tudor 
V.  Tudor,  4  Hag.  199,  n. ;  AbboU  v.  PeUrs,  4  Hag.  380.)  Where 
questions  of  this  kind  most  frequently  arose  was,  wiiere  there  was  a 
clause  of  attestation,  but  the  names  of  the  witnesses  and  the  signature  of 
the  deceased  were  wanting ;  when  the  presumption  arising  from  such  a 
circumstance  was,  that  the  deceased  had  either  abandoned  his  intention 
of  executing  the  paper,  or  had  never  fully  made  up  his  mind  upon  the 
subject.  This,  however,  was  but  a  presumption,  and  its  effect  might 
have  been  rebutted  by  showing  that  the  deceased  was  prevented  from 
completing  it  by  death,  deprivation  of  understanding,  or^  any  other 
incapacity  occasioned  by  indisposition.  The  validity,  therefore,  of  papers 
of  this  nature  depended  upon  the  subsequent  establishment  of  this  &ct, 
viz.,  the  intention  of  the  deceased  to  execute  it,  which  must  necessarily 
be  uncertain,  and  this  in  a  great  measure  accounts  for  the  diversi^ 
which  appears  in  the  decisions  in  the  Ecclesiastical  Courts  in  cases  of 
this  description  :  (see  Eraser's  note  to  4  Burn  E.  L.  107,  n.  a.)  But 
now  the  same  solemnities  are  required  in  the  execution  of  a  will  of 
personal  as  of  real  estate,  so  that  it  is  unnecessary  to  offer  any  further 
AimmtaU^andi  observations  upon  this  portion  of  our  subject. 

essential  to  xhe  author  ot  the  Touchstone  observed  (Shep.  Touch.  404),  that  it 

J2»d'  *  ^^  ^s  required  to  the  making  of  a  good  testament,  that  he  that  doth  make  it 
have  at  the  time  of  making  it  animus  testandi,  t.  e,,  a  mind  to  dispose,  a 
a  firm  resolution  and  advised  determination  to  make  a  testament,  other- 
wise the  testament  will  be  void  ;  for  it  is  the  mind,  not  the  words,  of  the 
testator,  which  doth  give  life  to  the  testament ;  for  if  a  man  rashly, 
unadvisedly,  incidentally,  jestingly,  or  boastingly,  and  not  seriously,  Tvrite, 
or  say  that  such  a  one  shall  be  his  executor,  or  have  all  his  goods,  or  that 
he  will  give  such  one  such  a  thing,  this  is  no  testament  or  to  be  regarded. 
It  does  not  seem  likely  that  questions  can  often  arise  as  to  the  testa- 
mentary intention  ;  in  one  modern  case,  however,  it  actually  did  arise,  and 
the  instrument  which  was  propounded  as  a  will  was  refused  probate  upon 
the  very  ground  that  the  animus  testandi  was  wanting. 
NichollB  ▼.  The  case  arose  upon  a  paper  purporting  to  be  the  will  of  Mr.  Thomas 

Nicholia.  NichoUs,  a  deceased  attorney,  and  which  was  propounded  on  the  part  of 

his  two  children,  who  were  the  sole  legatees  named  in  it,  and  opposed  by 
the  widow.  Nicholk,  it  appeared,  had  been  in  habits  of  intimacy  with  a 
person  of  the  name  of  King,  they  having  frequently  occasion  to  transact 
business  together,  the  former  as  the  steward,  and  the  latter  as  the  solicitor 
of  Sir  Charles  Mill.  Upon  these  occasions  they  were  sometimes  in  the 
habit  of  ridiculing  the  general  prolixity  of  legal  instruments,  and  in 
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trying  their  skill  in  framing  them  with  the  greatest  possible  brevity.  On 
the  dOth  of  July,  1803  (the  date  of  the  will  in  question),  Nicholls  and 
King  dined  together,   and,   after  dinner,   King  handed  a  paper  into 

NicboH's  hands,  saying  it  was  his  will,  and  asking  him  if  it  was  not  a        

▼alid  one.  Nicholls  answ^d  •  that  it  was  a  very  good  will,  and  imme- 
diately took  a  sheet  of  paper  and  wrote  the  will  in  question  in  these 
terms : — "  I  leave  my  property  between  my  two  children  ;  I  hope  they 
will  be  virtuous  and  independent,  and  worship  God,  and  not  black  coats." 
He  then  signed  it,  and  giving  it  to  K.  said,  ^  there  is  as  good  a  will  as  I 
shall  probably  ever  make."  After  he  was  gone,  King  signed  his  name 
as  a  witness,  and  put  away  the  paper  amongst  some  papers  of  his  own. 
Nicholls,  who  was  then  a  widower,  afterwards  married  the  defendant. 
In  Nicholl's  last  illness.  King,  who  stated  himself  to  have  forgotten  the 
transaction  in  question,  urged  him  to  make  his  will,  to  which  he 
answered  that  he  did  not  know  but  that  the  law  would  make  as  good  a 
disposal  of  his  property  as  he  should,  but  that  when  he  got  better  he 
would,  in  compliance  with  the  desire  of  his  friend,  make  his  will. 
Nicholls  died  of  this  illness,  and  the  pa()er  in  question  was  the  only 
paper  of  a  testamentary  kind  found  amongst  his  papers.  Sir  John 
NichoU  was  of  opinion  that  if  the  above  facts  were  to  be  received  on  the 
evidence  of  King,  he  must  pronounce  against  the  will  as  wanting  the 
animus  testandi.  He  was  of  opinion  that  the  evidence  ought  to  be 
received.  The  evidence  of  such  a  witness  however,  when  in  derogation 
of  his  own  act,  should  be  received  with  extreme  caution.  The  testator 
did  not  appear  to  intend  that  it  should  be  witnessed  by  King,  and  gave  no 
directions  for  its  preservation.  Neither  does  it  appear  that  he  ever 
made  any  mention  of  the  paper  in  question  :  and  his  declaration  during 
his  illness  rather  indicated  an  intention  to  die  intestate  unless  he  got 
better.  The  court,  therefore,  although  exercising  every  caution,  as  to  the 
evidence  of  a  witness  in  derogation  of  his  own  act,  felt  itself  bound  to 
pronounce  against  the  wiU. 

No  particular  form  of  instrument  was  ever  required  to  make  a  valid  Form  of  wilk. 
will,  where  the  intention  for  it  to  operate  as  such  was  plain  and  manifest. 
Hence,  instruments  in  the  form  of  agreements  {Greene  v.  Proude,  1 
Mod.  ]  17  ;  S.  C,  Keb.  310)  ;  or  marriage  articles  {Marneil  v.  IVaUony 
Trin.  Term,  1796);  as  also  deeds  under  seal,  as  wejl  indentures  as  deeds 
poll,  have  been  holden  valid  as  wills,  where  the  obvious  intent  is  that  they 
shall  have  no  operation  until  the  death  of  the  party  by  whom  they  are 
made :  {Wesfs  case,  Mos.  117,  pi.  314  ;  Hixon  v.  fViUiamt  Finch,  195; 
S.  C,  1  Cha.  Cas.  248;  Peacock  v.  Moncke,  1  Yes.  sen.  127;  Tomkyns  v. 
Ladbroke,  Ves.  sen.  591;  Uubergham  v.  Vincent^  2  Ves.  204;  Hogg  v. 
Lashlay,  stated  3  Hag.  415,  n. ;  Attorney- General  v.  Jones^  3  Pri.  368; 
Manky  v.  Lakin,  1  Hag.  130 ;  Re  Dunn^  1  Hag.  488 ;  Henderson  v. 
FarbridgCy  1  Russ.  479.)  A  deed  or  other  instrument  may  also  be  in- 
corporated into,  and  form  part  of,  a  will,  notwithstanding  the  former 
instrument  was  in  actual  operation  during  the  testator's  lifetime ;  and  in 
a  later  case  in  the  Prerogative  Court  (/»  the  goods  of  C,  Bosanquet^ 
16  L.  T.  6),  an  appointment  made  under  a  power  not  duly  exercised,  was 
held  to  be  incorporated  into  a  w^ill  by  the  words  '*  and  to  the  appointment 
of  the  several  sums  of  money,  secured  to  my  children  by  my  marriage 
settlement,  which  I  found  with  this  my  will,  I  give,"  &c.  Wrapped  up 
with  the  will  was  the  appointment  referred  to  insufficiently  executed.  It 
was  held  to  be  incorporated  into  the  will  by  reference  to  it,  and  probate 
was  granted  on  both  papers  as  together  forming  the  will.     The  case. 
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Ab  to  wills  of 
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Win  must  hare 
been  executed 
in  pnnnance  of 
the  terms  of 
smrender. 
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executed  in 
accordance  with 
the  custom  of 
the  manor. 


Where  there 
was  no  custom 
to  surrender, 
the  will  must 
have  been 
attested  by 
three  witnesses. 


In  the  goods  of  the  Dowager  Countess  of  Limerick  (16  L.  T.  6),  was  ooe 
rather  of  practice  than  of  principle.  The  will  referred  to  powers  giTen 
to  the  testatrix  by  the  will  of  her  husband,  and  the  question  was, 
whether  it  was  necessary  to  incorporate  the  whole  will  so  referred  to,  cod- 
sisting  of  seventy  sheets  of  paper  ?  '*  I  should  be  very  unwilling,"  said 
Sir  H.  J.  Fust,  "  to  depart  from  the  recognised  practice  of  the  courts, 
but  under  the  especial  circumstances  of  the  case,  that  portion  only  of  the 
will  alluded  to  need  be  incorporated  into  the  probate,  but  the  probate 
must  be  special,  and  there  must  also  be  regii^tered  with  it  an  affidavit  of 
circumstances,  and  in  verification  of  the  accuracy  of  the  part  extracted.' 

Copyholds,  although  not  rendered  devisable  by  the  Statutes  of  Wiils 
(32  and  34  &  35  Hen.  8),  and  expressly  excluded  from  the  devising 
operation  of  the  Statute  of  Frauds  (29  Car.  2,  c  3),  were  neverthele» 
devisable  by  wills  made  in  pursuance  of  the  customs  of  the  several 
manors  of  which  such  copyhold  or  customary  tenements  were  holden.  I( 
therefore  the  custom  was  pursued,  and  the  terms  of  the  surrender  dolj 
observed,  copyhold  estates  might  not  only  have  been  devised  by  an 
unattested  will,  but,  where  the  custom  warranted,  might  have  passed 
by  a  will  by  mere  word  of  mouth  :  (Davenish  v.  Baines,  2  £q.  Ca.  Abr. 
43  ;  1  Roll.  Abr.  614  ;  Co.  Litt.  101.)  That  copyholds  might  have 
passed  by  an  unattested  will,  see  Semain  v.  — ,  Bulstr.  200 ;  Wag- 
staff  V.  fVagstaff,  2  P.  Wms.  258;  BurkeU  v.  Burkett,  2  Vem,  498; 
Doe  ex  Gilham  v.  Heyhoey  1  W.  Blackst  1114;  Tuff  hell  v.  Page,  2  Atk. 
37;  Attorney' General  v.  Sawtell^  ib.  497;  Marlborough  {Duke  of)  v. 
Godolphin^  2  Yes.  77;  Henderson  v.  Farbridge,  3  Buss.  482;  AppUyard 
y.  Wood,  Sel.  Cas.  temp.  King,  42 ;  Carey  v.  Askewy  3  Bro.  C.  C.  59; 
Doe  ex  dem.  Cook  v.  Danvers,  7  East,  299 ;  Noel  v.  ffoyy  5  Mad.  38 ; 
and,  as  already  remarked  with  respect  to  other  kinds  of  property,  an 
instrument  which  purported  to  be  a  deed,  and  upon  stamps  adapted  to 
that  particular  kind  of  instrument,  has  been  holden  to  be  a  sufficient 
declaration  of  the  uses  of  a  surrender  to  will :  {Hobergham  v.  Vmeenif 
4  Bro.  C.  C.  353 ;  S.  C,  2  Ves.  229.) 

When,  however,  the  surrender  prescribed  that  the  will  should  be 
executed  in  any  particular  manner,  the  terms  of  such  surrender  must 
have  been  strictly  complied  with;  consequently,  if  a  copyholder  bad 
surrendered  to  such  uses  as  he  should  appoint  by  will  attested  by  three 
witnesses,  and  such  will  had  been  unattested,  or  attested  by  a  lesser 
number  of  witnesses  than  three,  the  copyholds  would  not  have  passed  by 
it:  {Godwyn  v.  KUsher,  Amb.  684.)  And  where  by  the  custom  of  a 
manor  any  particular  form  was  required,  such  form  must  have  been 
adhered  to.  As  for  example,  where,  by  the  custom  of  a  manor,  lands 
could  not  have  been  transferred  but  by  bargain  and  sale,  and  admittance, 
nor  devised  unless  by  a  conveyance  and  declaring  the  uses  of  the  will,  it 
was  held  on  a  suit  by  the  daughters  and  co-heiresses  of  the  devisee, 
claiming  under  the  heir  at  law  of  the  testator,  who  had  been  admitted, 
that  the  formalities  had  not  been  observed  by  the  testator  in  conveying 
to  the  uses  of  his  will,  and  that,  therefore,  the  copyholds  did  not  pass  by 
the  devise :  {Hodson  v.  Merest,  9  Pri.  566.) 

Where  the  customs  of  a  manor  did  not  require  a  surrender  to  the  use 
of  a  will,  such  will  must  have  been  attested  by  three  witnesses  {Hussey  t. 
GriUsy  Amb.  293 ;  WiUan  v.  Lancaster,  3  Buss.  108),  a  rule  which 
applied  as  well  to  the  equitable  as  to  the  legal  estate.  But  where  there 
was  a  custom  to  surrender  to  will,  an  equitable  interest  in  copyholds 
might  have  been  disposed  of  by  any  instrument  that  would  have  passed 
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the  legal  estate:  (Davie  v.  Beardsham^  1  Cha.  Cas.  39;  S.  C,  3  Cha.       Wuxs. 

Rep.  4 ;  2  Freem.  157 ;  9  Mod.  75;  IT.  R.  601, 602;  GreenkUl  v.  Green-         

hUl,  2  Vern.  680 ;  Ardesoife  v.  jBe«»c«,  2  Dick  465;  Hawkins  v.  Z€^A,    ^"^^^^^ 
1    Atk.  387;  Jfac«y  v.  Shurmer,  ib.  389;    Tti^/ie//  v.  Pa^e,   2  Atk.      ^'**^^- 
37;  Carr  v.  EUiaon^  3  t6.  75;  /^^^  v.  Potdton,  1  Yes.  121;  Attomey- 
General  v.  Andrews^  1  Ves.  aen.  225;  Gibson  v.  Montford  {Lord)^  ib, 
225.) 

By  the  general  law  of  copyholds  a  surrender  to  the  uses  of  a  will  was  When  surrender 
essential  to  its  testamentary  operation:  (Murrell  v.  Smith,  4  Co.  24;  *°'**?**^'^ 
id.  Co.  Cop.  8.  36 ;  Wat  Cop.  122.)  Although  in  certain  cases  in  JsJ^eng^^  ^tb, 
favour  of  certain  objects,  as  a  wife,  children,  or  creditors  (see  2  Hughes 
Pract.  Sales,  53,  54,  2nd  edit.,  and  the  cases  there  referred  to),  a  Court 
of  Equity  would  have  supplied  the  surrender,  and  thus  have  given 
validity  to  the  will.  But  as  the  ground  of  this  equitable  interference 
was  a  legal  and  moral  obligation,  equity  would  not  have  interfered  in 
any  case  unless  the  justice  and  equity  of  the  case  demanded  it;  nor 
have  assisted  to  disinherit  the  heir  where  it  was  equally  consistent  with 
justice  that  he  should  have  succeeded  to  the  property  (Gilb.  Ten.  157, 
n.  k.  412;  Wat  Cop.  133);  consequently,  although  the  surrender  would 
have  been  supplied  in  favour  of  the  creditor,  it  would  only  have  extended 
to  the  amount  of  the  debts,  the  heir  having  at  least  equal  equity  with  the 
devisee,  and  therefore  his  l^al  right  would  have  prevailed:  (Compton  v. 
CoUimon,2  Bro.  C.  C.  386;  3  ib.  871;  Scriv.  Cop.  171;  Wat  Cop.  141.) 
Nor  would  equity  have  supplied  a  surrender  in  favour  of  natural  children 
{Tudor  V  Ansonj  2  Yes.  282;  Holmes  v  Coghilly  Feame's  Posthumous 
Works,  328;  Cricket  v.  2>o%,  3  Ves.  12;  Fursaker  v.  Bobinson,  12  Ves. 
209),  or  of  a  grandchild  {Kettle  v.  Totonsendk  1  £q.  Ca.  Abr.  123;  S.  C, 

1  Salk.  187X  a  brother,  a  sister,  nephew,  niece,  cousin  or  more  distant 
rehMves {Goodwyn  v.  Goodwyn^  1  Ves.  228;  Strode  v.  Falkland {Lord)^ 

2  Vern.  605;  Marston  v.  Gowan,  3  Bro.  C.  C.  169;  Bogers  v.  Downs, 
9  Mod.  292;  Judd  v.  Pratt,  13  Ves.  168;  15  Ves.  30),  and  still  less  in 
favour  of  strangers  or  volunteers,  as  a  devisee  or  legatee  {Floyd  v. 
IVfdUsy  cited  5  East,  137);  nor  would  a  surrender  have  been  supplied 
even  in  favour  of  a  wife  and  children,  if  the  will  had  contained  any  other 
provision  for  them :  {Boss  v.  Boss,  £q,  Ca.  Abr.  124,  pi.  14;  Lendopp  v. 
Eborall,  3  Bro.  C.  C.  188.)  The  above  observations,  however,  are  only 
applicable  to  wills  of  copyholders  dying  previously  to  the  coming  into 

^operation  of  the  statute  55  Geo.  3,  c.  192,  which  dispensed  with  the 
necessity  of  a  surrender  to  the  uses  of  a  will.  And  now  by  the  late  Wills 
Act  (1  Vict.  c.  26),  all  devises  of  copyholds  are  rendered  vaUd,  without 
any  surrender  to  the  use  of  the  will  (sect  1),  and  unadmitted  heirs  and 
devisees  are  thereby  empowered  to  devise  their  copyhold  estates,  which 
they  could  not  have  done  under  the  provisions  of  the  55  Geo.  3,  c.  192, 
as  that  statute  only  supplied  the  omission  of  a  surrender  in  point  of  form 
and  not  of  substance,  and  did  not  render  copyholds  devisable  which  were 
not  so  otherwise,  or  supply  any  act  necessary  to  give  validity  to  the 
devise  beyond  the  act  of  surrender:  {Doe  v.  Barth,  5  B.  &  Aid.  492; 
S.  C  1  Dow.  &  Ry.  81.) 

A  will,  from  its  ambulatory  nature,  is  liable  to  be  revoked  by  a  testa-  Power  of 
tor  as  long  as  he  lives;  this  power  forming  one  of  the  inseparable  pro-  "vokiDg  »  will 
perties  of  a  will,  which  no  terms  or  expressions  therein  contained  can  ^^^Ued 
alter  or  modify.     A  revocation  may  be  either  express  or  implied.     An 
express  revocation  is,  where  a  will  is  revoked,  either  by  another  will  or  of  implied 
codicil,  or  other  writing  declaring  ihe  intent  of  the  devisor,  or  by  the  revocfttioD. 
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destruction  of  the  instrument  itself.  An  implied  revocation  tmu,  where 
the  operation  of  the  will  was  defeated  bj  some  act  of  the  testator  incon- 
sistent with,  or  contrary  to,  its  dispositions,  from  which  it  might  be 
inferred  that  he  did  not  intend  his  will  to  continue  in  force;  as,  where 
a  man,  after  makitag  his  will,  sells  or  disposes  of  the  property  which  it 
professes  to  devise,  so  there  is  nothing  left  for  it  to  operate  upon ;  or 
there  was,  subsequently  to  the  will,  such  an  alteration  in  the  circum- 
stances of  his  family,  as  to  lead  to  the  presumption  that  he  eould  not 
intend  his  previous  testamentary  dispositions  to  remain  unaltered,  (a) 

A  will  may  also  fail  of  effect,  either  wholly  or  in  part,  by  lapse,  in 
consequence  of  the  death  of  the  devisee  or  legatee  in  the  testators  life- 
time. With  respect  to  lapsed  devises  and  bequests,  some  important 
alterations  have  been  made  by  the  late  Wills  Act,  which  will  be  doly 
noticed  hereafter. 

Before  the  Statute  of  Frauds,  a  will  might  have  been  revoked  by 
parol:  {Dy,  310,  pi.  31  ;  Cranvel  v.  Sanders^  Gro.  Jac.  497  ;  Cro.  Jac 
115  ;  Str.  343,  418.)  A  distinction,  however,  appears  to  have  been 
taken  in  the  early  cases  as  to  whether  the  intention  to  revoke  was 
present  or  future  ;  as,  if  a  testator  said,  '*  I  will  revoke  my  will  at  P.,** 
and  saying  "  my  will  at  P.  shall  be  revoked ;"  for  the  former,  referring 
to  a  Tuture  act,  would  not  have  been  considered  a  revocation,  whereas  the 
latter,  denoting  a  present  intention,  would  have  produced  that  effect : 
{Burton  v.  Gowellj  Cro.  Eliz.  306.) 

By  the  6th  section  of  the  Statute  of  Frauds  it  was,  however,  enactftd, 
**  that  no  devise  in  writing  of  lands,  tenements,  hereditainents,  nor  any 
clause  thereof,  shall  be  revocable,  otherwise  than  by  some  other  will  or 
codicil  in  writing,  or  other  writing  declaring  the  same,  or  by  baming, 
cancelling,  tearing,  or  obliterating  the  same,  by  the  testator  himself,  or 
in  his  presence  and  by  his  direction  and  consent :  but  all  devises  and 
bequests  of  lands  and  tenements  shall  remain  and  continue  in  force  nntil 
the  same  be  burnt,  cancelled,  torn  or  obliterated  by  the  said  testator,  or 
by  his  directions  in  manner  aforesaid,  or  unless  the  same  be  altered  by 
some  other  will  or  codicil  in  writing,  or  other  writing  of  the  devisor, 
signed  in  the  presence  of  three  or  more  witnesses,  declaring  the  same, 
any  former  law  or  usage  to  the  contrary  notwithstanding." 

By  the  22nd  section  of  the  same  statute,  it  is  also  provided,  '*  that 
no  will  concerning  any  goods  or  chattels  or  personal  estate  shall  be 
repealed,  nor  any  clause,  devise  or  bequest  therein  be  altered  or  changed 
by  any  words,  or  by  word  of  mouth  only,  except  the  same  shall  be  in  the 
life  of  the  testator  committed  to  writing,  and  after  the  same  writing 
thereof  read  to  the  testator  and  allowed  by  him,  and  proved  to  be  so 
done  by  three  witnesses  at  the  least" 

There  is  a  distinction  in  the  formalities  prescribed  by  the  revoking 
and  devising  sections  of  the  Statute  of  Frauds.  By  the  former  of  these 
it  is  not  required  that  the  witnesses  should  subscribe  their  names  in  the 


Marriage 
effects  a  total 
reTOcation  of  a 
prenoos  will. 


(a)  Marriage  alone  will  now  effect  a  total  revocation  of  a  prior  will;  but 
previously  to  the  new  Wills  Act  ( 1  Vict.  c.  26,  8.  1 9)i  the  subsequent  biitb  of  a 
child  must  have  been  combined  with  the  act  of  marria^^e,  to  have  produced  this 
operation:  (Sbep. Touch.  410;  Swin.  565;  Cook  v.  Oakley,  I  P.  Wras.  304; 
Juugg  V.  Lugg,  2  Salk.  592 ;  Overbury  v.  Overbury,  2  Show.  242 ;  Browne  v. 
Thompson^  2  £q.  Ca.  Abr.  213;  Wellington  v.  fVeuingion,  2  Bur.  2165;  C4Hs- 
topher  V.  Christopher,  Dick.  445 ;  Doe  v.  Lancashire,  5  T.  R.  49 ;  Sheath  v.  York, 
1  Ves.  &  Bea.  390 ;  Sullivan  v.  Sullivan^  cited  1  Phill.  342 ;  Emerson  v.  Bovilie, 
1  Phill.  342;  HoOotcay  v.  Clarke,  1  Phill.  341.) 
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testator's  presence,   but  the   signing  of  the  testator  in   the  witnesses       Wills. 
presence  is  expressly  directed  ;  whereas  bj  the  5th  section  (relating  to      -.^Z]!,--, 
the  making  of  wills),  the  witnesses  are  required  to  sign  in  the  testator's      RgJH^^ 

presence,  although  it  is  not  required  that  he  himself  should  have  signed        

in  the  presence  of  the  witnesses.  required  by 

An  instrument,  therefore,  which  was  designed  merely  for  the  purpose  5th  and  6th 
of  revoking  an  existing  wil^  would  have  been  sufficient  for  that  purpose,  '^[JJ^  ^ 
although  incapable  of  passing  real  property  on  account  of  the  witnesses  ».  ., 

not  having  subscribed  their  names  in  the  testator's  presence  ;  but  if  such  ^^^  ^  ^ 
instrument  had  contained  any  testamentary  disposition  whatever,  it  must  safficlent 
either  have  operated  as  a  will  or  been  inoperative  altogether ;  conse-  reyocable 
quently,  if  not  properly  attested  as  a  will,  it  would  not  have  been  '"'!l]'.°"it°* 
permitted  to  take  effect  as  an  instrument  of  revocation :  {EgglesUme  v.  ^^  section 
Speke,  Carth.79 ;  S.C.,  1  Show.  89;  Oniom  v.  Tryer,  1  P.Wms.  343, 346 ; 
S.  C,  1  Eq.  Ca.  Abr.  408  ;  Pre.  Cha,  459;  S.  C^Gilb.  Rep.  130 ;  Ex 
parte  Ikhester  {Earl  of),  7  Ves.  348  ;  Short  ex  dem.  Gastrell  v.  Smith, 
4  East,  419.)    And  notwithstanding  a  signature  in  any  part  of  a  will 
would  have  been  a  sufficient  signature  to  an  instrument  operating  as 
such  {Lemayne  v.  Stanley,  3  Lev.   i ),   yet  this  would  not  have  been 
sufficient  within  the  6th  section  of  the  Statute  of  Frauds  to  give  authen- 
ticity to  a  mere  revoking  instrument :    {Hilton  v.  King,  3  Lev.  68.) 
But  where  a  will  was  executed  and  attested  in  such  a  manner  as  to  pass 
real  estate,  any  disability  in  tlie  devisee  to  take  under  it  would  not  have 
prevented  a  revocation  ;  as  where  lands  were  devised  by  the  second  will 
to  a  papist  during  the  existence  of  Roman  Catholic  disabilities  {Roper 
V.  Ratcliffe,  10  Mod.  230 ;  5  Bro.  P.  C.  360,  edit.  Toml. ;  S.  C,  2  Eq. 
Ca.  Abr.  359,  pi.  9,  sub  nam,  of  Roper  v.  Constable ;  see  also  Trenchers 
case,  ]  Roll.  Abr.  614),  or  to  aliens,  or  to  the  poor  of  a  parish,  or  any 
persons  incapable  of  holding  under  the  Statute  of  Mortmain ;  in  all  of 
which  cases  the  dispositions,  although  ineffectual,  would  have  revoked 
the  previous  devises  respecting  them :   (see  2  Roll.  Abr.  614,  pi.  7  ; 
2  Eq.  Ca.  Abr.  359  ;  9  Mod.  190.) 

But  now  an  instrument,  when  the  object  is  only  to  effect  a  revocation  Stat,  l  Vict. 
of  an  existing  will,  must  be  executed  in  the  same  manner  as  the  will  c.  26. 
itself,  otherwise  it  can  have  no  operation  whatever  ;  which  law  now 
extends  equally  to  bequests  of  personalty  as  to  devises  of  real  estate,  it 
being,  by  the  20th  section  of  the  act  1  Vict.  c.  26,  enacted,  ''  that  no 
will  or  codicil,  or  any  part  thereof,  shall  be  revoked  otherwise  than  as 
aforesaid,  or  by  another  will  or  codicil  executed  in  manner  hereinbefore 
required,  or  by  some  writing  declaring  an  intention  to  revoke  the  same, 
and  executed  in  the  manner  in  which  a  will  is  hereinbefore  required  to  be 
executed,  or  by  the  burning,  tearing,  or  otherwise  destroying  the  same 
by  the  testator,  or  by  some  person  in  his  presence  and  by  his  direction, 
with  the  intention  of  revoking  the  same." 

The  Act  of  Victoria  does  not  seem  to  make  any  alteration  in  the  law  Of  revocation 
with  respect  to  the  revoking  operation  of  a  subsequent  will ;  in  this  ^.^  8»b««qnent 
respect,  therefore,  the  law  remains  unaltered.     In  order,  however,  that  ^ 
a  subsequent  will  may  revoke  a  prior  one,  there  must  be  an  inconsistency 
in  the  dispositions  contained  in  the  two  instruments,  or  else  the  latter 
must  in  express  terms  revoke  the  prior  one.    It  has  indeed  been  said, 
that  merely  making  a  subsequent  will  furnishes  a  fact  from  which  it  may 
necessarily  be  inferred  that  the  former  will  was  not  intended  to  stand. 
This  evidently  arose  from  the  civil  law  construction  that  no  man  can  die 
with  two  wills  ;  for  by  the  Roman  law  a  subsequent  will  operated  in  all 
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WiLLB.       cases  as  a  revocation  of  a  former  one ;  the  reason  of  which  was,  that  the 

~~         very  essence  of  a  Roman  testament  consisted  in  the  institution  of  an  heir, 

^jiggnarlu^    ^^^  *^^^  *^^  whole  property  of  the  testator,  so  that  two  wills  oooM 

*      never  subsist  at  the  same  time.     But  although  the  law  of  England  has 

adopted  the  principle  of  the  Roman  law   respecting  wills   of  personal 
estate,  a  devise  of  landed  property  is  looked  upon  in  a  very  different 
light,  being  considered  as  an  appointment  of  lands  to  a  particular  person  ; 
from  whence  it  follows,  that  a  man  may  as  well  dispose  of  part  of  his 
lands  by  will  as  the  whole.     In  consequence  of  this  principle,  it  seems 
that  where  a  man  makes  ^rst  one  will  and  then  another,  the  latter  of 
which  contains  no  clause  of  revocation,  the  latter  can  only  revoke  the 
former  so  far  as  there  is  an  inconsistency  in  their  dispositions  {HUchetu 
V.  Bassetty  2  Salk.  591  ;  Goodright  v.  Harmood,  3  Wils.  497  ;  Cowp.  87  ; 
Seymour  v.  Nosworthy,  Hardr.  374  ;  S.  C,  Show.  P.  C.  146)  ;  but  this 
rule  will  only  hold  where  the  second  wiU  contains  no  revoking  claase, 
for  if  it  does,  it  will  revoke  the  prior  will  whether  the  dispositioos 
be  inconsistent  or  not :  (Burtonshato  v.  GUbert^  Cowp.  49,  55.) 
Will  declaratory      A  testator  merely  declaring  in  his  second  will  that  he  intends  to  make 
of  a  ft^ftt™        a  future  disposition  of  his  property  will  not  revoke  a  prior  wilL     In 
cient  to  revoke   <^^^^^  ^  produce  that  effect,  a  disposition  must  either  be  actually  made, 
a  prior  will       or  the  will  itself  must  be  revoked  in  express  terms.     Hence,   whure 
a  testator  made  his  will  whereby  he  bequeathed  all  his  personal  estate  to 
his  mother,   and,   after  several  intermediate  limitations^   devised   the 
ultimate  remainder  to  T. ;  upon  the  testator's  afterwards  acquiring  other 
estates,  some  by  purchase  and  some  by  devise,  and  the  estate  to  his 
mother  having  lapsed  by  her  death  in  his  lifetime,  the  testator  made  a 
second  will,  disposing  by  name  of  the  property  which  had   been  so 
devised  to  him,   and   then   added,    *^  as  to  the  rest  of  my  reai  and 
personal  estate^  I  intend  to  dispose  of  by  a  codicil  hereafter   io   be 
made  to  this  my  will : "  and  this  was  determined  to  be  no  revocation 
of  the  former  will;  that  it  was  not  necessary  to  suppose  that  words 
intimating  a  future  intention  were  meant  to  embrace  the  real  property 
before  devised,  as  the  testator  had  acquired  estates  since  the  first  will, 
which  were  not  included  in  the  second,  and  which  might  satisfy  the 
words  by  which  the  future  intention  was  expressed.      But,  admitting 
these  words  to  include  real  property  devised  by  the  will,  still  it  did  not 
appear  that  the  disposition  to  be  made  of  it  would  be  inconsistent  with 
the  former  devise,  and  even  supposing  it  to  be  intended  to  be  inconsistent, 
yet  an  express  ii\,tention  to  revoke  would  not  operate  as  an  actual  revo- 
cation.    For,  it  was  truly  observed,  that  what  would  not  have  been  a 
revocation  before  the  statute  would  not  be  so  since,  though  reduced  into 
writing  with  all  the  formalities  of  the  statute ;  and  it  had  been  decided 
that  a  bare  intention  to  revoke,  though  expressed  by  parol,  was   no 
revocation  before  the  statute  unless  the  testator  had  declared  that  he 
did  revoke  his  will :  ( Thomas  v.  Evans,  2  £ast,  488  ;  and  see  Griffin 
V.  GHffin,  4  Ves.  197,  n.) 

Previously  to  the  new  Wills  A.ct  (1  Vict.  c.  26),  if  a  prior  will  had 
been  revoked  by  a  subsequent  one,  and  the  latter  had  contained  no  claase 
of  revocation,  and  had  afterwards  been  destroyed  by  the  testator,  the 
former  will  would  have  been  thereby  revived  :  ( Goodright  v.  Glaziery 
4  Bur.  2512;  Harwood  v.  Goodright^  Cowp.  92.)  It  seems,  however, 
that  this  doctrine  was  only  applicable  to  wills  of  real  estate,  and  that  the 
ecclesiastical  courts  required  stronger  circumstances  than  the  mere 
destmction  of  a  subsequent  will  to  set  up  a  prior  one:  {Whitehead 


HODSBM  CONVETANCING.  609 

V.  Jennings^  before  the  Delegates,  1714  ;  Buri  v.  Burt^  Prerog.  Court,       Wills. 
1718  ;    Helyer    v,   Helyer^   Prerog.  Court,    1758 ;    Moore   v.  Moore^    7-iIIZI 
1  Phil.  412.)     In  order  that  such  will  might  have  been  revived  in  those      RemJ^ 

courtSy  it  was  necessary  that  there  should  have  been  some  act  or  repub-         

lication,  or*  some  revival  by  necessary  implication,  or  something  plainly 
to  indicate  the  intention  ;  and  this,  it  seems,  might  have  been  proved 
either  by  declarations  of  the  testator,  or  other  parol  evidence,  which  is 
clearly  admissible  in  those  courts  (though  it  is  otherwise  with  regard  to 
devises  of  real  estate  in  courts  of  common  law),  or  by  the  nature  and 
contents  of  the  instruments  themselves :  ( I] stick  v.  Bawdenj  2  Add.  116; 
Lady  Kircudbright  v.  Lord  Kircudbright^  1  Hag.  326.)  All  questions 
on  this  subject  are  now  set  at  rest  with  respect  to  wills  within  the 
operation  of  the  late  Wills  Act  ( 1  Vict  c.  2I5%  by  the  22nd  section  of 
which  it  is  enacted,  '*  that  no  wiU  or  codicil,  or  any  part  thereof,  which 
shall  be  in  any  manner  revoked,  shall  be  revived  otherwise  than  by  the 
re- execution  thereof,  or  by  a  codicil  executed  in  manner  hereinbefore 
required,  and  showing  an  intention  to  revive  the  same ;  and  when  any 
will  or  codicil  which  shall  be  partly  revoked,  and  afterwards  wholly 
revoked,  shall  be  revived,  such  revival  shall  not  extend  to  so  much 
thereof  as  shaU  have  been  revoked  before  the  revocation  of  the  whole 
thereof,  unless  an  intention  to  the  contrary  shall  be  shown." 

Where  a  codicil  revoked  a  will,  it  only  operated  so  far  as  there  is  any  Of  revocation 
inconsistency  between  them,  and  to  the  extent  only  to  which  the  codicil  ^  codicil 
itself  had  operation,  leaving  the  dispositions  in  all  other  respects 
untouched.  Hence,  where  a  testator  had  by  his  will  devised  lands  to 
A.,  subject  to  a  rent-charge  to  B.,  and  afterwards  by  a  codicil  revoked 
the  devise  of  the  land  to  A.,  and  gave  it  to  another,  without  noticing  the 
rentcharge,  the  latter  was  still  held  chargeable  on  the  devised  lands  in  the 
hands  of  the  substituted  devisee  :  {Becket  v.  Harden^  4  Mau.  &  Selw.  1.) 
So,  where  a  testator  by  his  will  devised  lands  to  A.  in  fee,  and 
afterwards  by  a  codicil  devised  the  same  lands  in  fee  to  the  first  son  of 
B.,  who  should  attain  the  age  of  twenty-one  years,  and  assume  the 
testator's  name,  it  was  held  that  the  devise  was  only  revoked  quoad  the 
interest  comprised  in  the  executory  devise  in  the  codicil ;  and  that, 
consequently,  until  B.  had  a  son  who  should  attain  his  majority  and 
assume  the  testator's  name,  the  property  would  pass  to  A.  under  the 
devise  in  the  will :  (Duffield  v.  Duffield,  3  Bligh  N.  S.  261.)  In 
another  case  also  a  testator  bequeathed  in  the  following  terms :  *<  as  to 
my  leasehold  house  in  S.,  and  my  household  goods  and  furniture  there, 
and  at  S.,  and  as  to  all  my  plate,  linen  and  chinaware,  pictures,  live  and 
dead  stock,  and  all  the  rest  and  residue  of  my  goods,  chattels  and 
personal  estate,"  he  gave  the  same  to  A.  By  a  codicil  he  revoked  the 
bequest  of  the  residue  of  his  personal  estate,  and  gave  the  same  to  B. 
It  was  held  that  the  revocation  extended  only  to  the  bequest  of  the 
residue,  and  did  not  include  either  the  house,  furniture,  and  other 
enumerated  articles,  viz.,  the  plate,  &c. :  {Clarke  v.  Butler ^  1  Mer.  304  ; 
see  also  Roach  v.  Haynes^  6  Yes.  153.)  Again,  where  a  testator 
devised  his  estate  to  C.  B.  for  life,  without  impeachment  of  waste,  and 
afterwards  by  a  codicil  directed  his  trustees  to  let,  until  tenant  for  life 
married,  the  leases  to  be  impeachable  /or  wastCy  and  the  rents  to  be 
accumulated  and  laid  out  in  lands  to  be  settled  to  the  same  uses  ;  it  was 
contended  that  this  was  inconsistent  with  and  therefore  revoked  the 
will ;  but  Sir  W.  Grant,  M.  R.,  held,  that  there  was  no  inconsistency, 
and  nothing  to  take  the  timber  from  the  tenant  for  life :  (Jjushmgion 
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V.  Boldero,  Geo.  Coop.  216.)  And  where  a  testator  by  his  will  deTised 
certain  freehold  property  (on  failure  of  the  objects  of  a  preceding  derise) 
to  trustees  to  be  sold,  and  directed  the  produce  to  be  applied  upon  th« 
trusts  thereinafter  expressed  concerning  his  residuary  personal  estate ; 
and  then  bequeathed  his  residuary  personal  estate  upon  certain  trostSy 
and  afterwards,  by  a  codicil  duly  attested  for  devising  freehold  estates, 
revoked  the  residuary  bequest  and  disposed  of  the  personalty  in  a 
different  manner,  Sir  John  Leach,  M.  R.,  held,  that  by  this  alteration  in 
the  disposition  of  the  personal  estate,  the  devise  in  the  realty  was  not 
affected,  the  effect  being,  the  same  as  if  the  testator  had  in  terms  applied 
the  trusts  in  question  to  the  produce  of  the  freehold  estate  ;  in  whidi 
case,  it  is  obvious,  that  the  revocation  by  the  codicil  of  the  residuary  gift 
of  the  personal  estate  by  the  will  would  have  been  no  revocation  of  the 
disposition  of  the  produce  of  the  freehold  estate  ;  and  his  Honour 
observed,  it  could  make  no  difference  in  principle  that  the  testator 
saves  himself  the  trouble  of  repeating  those  trusts,  intents  and  purposes 
by  compendious  words  of  reference  :  (Francis  v.  Collier,  4  Russ.  43.) 

The  Act  of  Victoria  only  mentions  ''  burning,  tearing,  or  otherwise 
destroying  the  same,"  by  the  testator,  or  by  some  person  in  his  presence, 
and  by  his  direction,  toith  the  intention  of  revoking  the  same.     The  word 
"  cancellingy^  which  is  inserted  in  the  revoking  clause  of  the  Statute  oH 
Frauds,  is  omitted  in  this  act ;  whence  a  question  arises  as  to  whether 
the  simple  act  of  cancellation  could  now  revoke  a  will.     This,  it  seems, 
must  depend  upon  the  mode  or  animus  in  which  the  cancellation  is  done. 
If  a  testator  were  to  cancel  his  will  by  tearing  or  cutting  off  his  name, 
that  would  be  construed  as  a  tearing  or  otherwise  destroying  the  same 
with  the  intention  of  revoking  it  within  the  express  words  of  the  act,  as 
viras  held  in  the  late  case  of  Hohhs  v.  Knight  ( 1  Curt  768)  ;  see  also 
Longford  v.  lAttle  (3  Jones  &  Lat.  633.)     But  crossing  out  the  name 
of  the  testator,  the  attestation  clause,  and  the  names  of  the  witnesses 
with  a  pen,  was  holden  to  be  insufficient ;    for  that  the  L^slature, 
having  advisedly  omitted  cancelling  amongst  the  modes  of  revocation, 
and  substituted  words  of  more  unequivocal  meaning,  could  not  have 
intended  that  striking  through  with  a  pen  should  be  a  mode  of  revoGati<Hi : 
(Stevens  v.  Taprell,  2  Curt.  458.)     But  it  was  never  deemed  necessary, 
id  order  that  a  wiU  should  be  revoked,  by  tearing,  burning,  canceUing, 
obliteration,  or  the  like,  that  either  of  those  acts  should  have  been  fnllj 
completed,  if  it  could  have  been  shown  that  such  was  the  testator's 
undoubted   intention.      Thus,  where   W.   P.   having  made    his    will, 
declared  himself  discontented  with  it,  and  one  day,  being  in  bed  near 
the  fire,  he  ordered  one  Mary  Wilson,  a  woman  who  attended  htm,  to 
fetch  his  will     He  opened  it,  looked  at  it,  gave  it  something  of  a  rip 
with  his  hands,  and  so  tore  it  as  almost  to  tear  a  bit  off,  and  then 
rumpled  it  together  and  threw  it  on  the  fire,  but  it  fell  off.     It  must, 
however,  have  been  soon  burned  had  not  Mary  Wilson  taken  it  up  and 
put  it  into  her  pocket.     W.  P.  did  not  see  her  take  it  up,  but  seemed  to 
have  some  suspicion  of  it,  as  he  asked  her  what  she  was  doing,  to  which 
she  made  little  or  no  answer.     He  at  several  times  after  said  that  it  was 
not  and  should  not  be  his  will,  and  bade  her  destroy  it.     She  said  at 
first,  *^  so  I  will  when  you  have  made  another,**  but  afterwards,  upon 
his  repeated  inquiries,  she  said  she  had  destroyed  it,  though  in  fiict  it 
never  was  destroyed.     She  asked  him,  when  his  will  was  burned  to 
whom  his  estate  would  go  ?    He  answered  to  his  sister  and  her  children. 
He  afterwards  wrote  to  his  brother,  John  Mills,  telling  him  he  had 
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destroyed  his  will,  and  would  make  no  other  till  he  had  seen  him,  and       Wills. 
desired  him  to  come,  for,  said  he,    "if  I  die  intestate,  it  will  cause       ,JT7* 
uneasiness,"    W.  P.  died   without  making  any  other  will.     The  jury     "^^^j^ 
thought  this  a  sufficient  reyocation,  and  gave  a  verdict  for  the  heir-at-         .        ' 
law  ;  and  on  a  motion  for  a  new  trial,  the  court  were  of  opinion  that 
this  was  a  sufficient  revocation,  and  said,  that  a  revocation  under  the 
statute  may  be  effected  either  by  framing  a  new  will  amounting  to  a 
revocation  of  the  former,  or  by  some  act  done  to  the  instrument  itself, 
as  by  burning,  tearing,  cancelling,  or  obliterating  by  the  testator,  or  in 
his  presence  and  by  his  direction ;  and  that  any  of  these  acts,  with  a 
declared  intent,  was  a  sufficient  revocation. 

The  intention  to  revoke  was  in  the  last  cited  case  plainly  manifested  How  far  a 
by  the  testator's  conduct  throughout  the  whole  course  of  the  transaction,  partial 
for  an  intent  to  revoke,  by  a  partial  destruction  of  the  instrument,  may  i^^^JfeBT 
be  rebutted  by  the  conduct  of  the  testator ;  the  whole,  as  above  sag-  reyocation. 
gested,  depending  upon  the  animus  with  which  the  act  was  done.  Thus, 
where  a  testatoi:,  upon  a  sudden  provocation  of  one  of  the  devisees, 
tore  his  will  asunder,  and  afterwards  being  appeased  fitted  the  pieces 
together,  and  expressed  his  satisfaction  that  it  was  no  worse,  and  that 
no  material  injury  was  done,  it  was  held,  that  this  partial  injury  did  not 
revoke  the  will :  (Doe  v.  I^ks^  3  Barn,  k  Aid.  499 ;  and  see  Ifyde 
▼.  Hydcj  cited  infra,)  But  a  mere  intention  will  not  be  sufficient  unless 
the  act  done  amounts  to  what  will  be  considered  as  a  complete  cancelling 
within  the  meaning  of  the  statute.  Hence,  in  a  recent  case  {In  the  goods 
of  Farayy  18  L.  T.  Rep.  117),  a  will  was  held  not  to  be  revoked  under 
Uie  20th  section  of  the  act,  although  the  words  ^*  this  will  is  cancelled 
by  me  this  1st  day  of  December,  John  Faray,"  was  written  at  the  top  of 
the  first  page  ;  the  words  '*  cancelled  by  me  this  Ist  day  of  December,"  on 
each  subsequent  page  ;  and  at  the  end  of  it  the  words  *'  cancelled  by  me 
this  1st  day  of  December,  1850  ;**  for,  notwithstanding  there  could  be 
no  doubt  as  to  the  intention,  still  that  was  insufficient,  unless  the  terms 
prescribed  by  the  act  for  carrying  that  intention  into  effect  was  also 
complied  with. 

And  if  a  testator  by  accident  or  mistake  were  to  destroy  his  will,  as,  D«8tnictioii 
if  inadvertently  he  were  to  throw  ink  instead  of  sand  upon  it  (Cowp.  92) ;  ^j,^^®"*  " 
or  having  two  wills  of  different  dates  by  him,  he  should  by  mistake 
destroy  the  latter  instead  of  the  former,  or  were  to  obliterate  or  destroy 
his  will  during  an  act  of  insanity  {Scruby  v.  Fordham^  1  Add.  74), 
none  of  these  acts  would  be  a  revocation.  So,  where  a  testator,  believing 
he  had  made  a  subsequent  valid  will,  began  to  tear  up  his  former  one, 
but  desisted  upon  being  told  that  his  latter  will  was  incapable  of  passing 
lands  for  want  of  being  executed  in  pursuance  of  the  Statute  of  Frauds, 
it  was  held  that  this  partial  act  of  destruction  did  not  revoke  the  former 
will :  {Hyde  v.  Hyde^  1  £q.  Ca.  Abr.  108.) 

The  rule  of  the  Prerogative  Court  with  respect  to  the  revocation  of  Bole  of 
wills  by  their  destruction  is,  that  if  a  will  has  been  once  traced  into  a  Prerogative 
testator's  actual  possession  or  custody,  and  it  cannot  afterwards  be  found,  dM°ra^oD  of 
it  will  be  presumed  that  he  himself  destroyed  it,  animo  revocandi  {Lillie  wills. 
V.  LiUie,  3  Hag.  184 ;  PenhaUow  v.  Robinson^  3  Hag.  189,  n.) ;  and  if 
it  be  found  in  his  possession  cancelled,  that  he  cancelled  it  with  tho  like 
intent :  {Hare  v.  Naysmith^  3  Hag.   192j  n.)    But  where  the  will  is 
traced  out  of  his  possession,  it  will  then  be  incumbent  on  the  party 
aaserting  the  revocation,  to  prove  that  the  will  came  afterwards  into  the 
testator's  custody,  or  was  destroyed  by  his  directions  {Colvin  v.  Frazer^ 
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Wills.       8  Hag.  327)  ;  and  in  the  latter  case,  it  most  also  be  shown  that  he 

"T"        present  at  the  time,  as  both  the  Statute  of  Frauds  and  the  Act  of  Victom 

^^^^^^    expressly  require  that  the  destruction  should  be  made  in  the  preaenee 

and  bj  the  direction  of  the  testator. 

Effect  of  A  cancellation  or  destruction  of  a  will  by  a  stranger,  without  any 

^^*?^^"***^  authority  from  the  testator,  will  not  have  the  effect  of  revokiiig  it, 
wi  by  stranger.  jj^j^Q^g^  {^  m^y  have  the  effect  of  rendering  it  of  none  avail  hj 
destroying  all  evidence  of  its  contents.  But  under  such  circomstanoes, 
secondary  evidence  might  be  given  of  its  contents,  or  the  will  itself 
might  be  re-established,  if  the  torn  fragments  could  be  collected 
together :  {Haines  v.  Haines^  2  Yern.  441.) 

Where  a  will  consists  of  two  parts,  if  a  testator  destroys  one^  the 
presumption  will  be  that  he  intended  to  revoke  both  {Sir  E.  Sejfmom's 
case,  1  P.  Wms.  346;  Burtanshaw  v.  Gilbert,  Cowp.  49;  Uiterma 
V.  LFttersan,  8  Yes.  h  Bea,  122)  ;  but  this  presumption  is  open  to  be 
rebutted  by  circumstances.  If,  as  in  BurUmshaw  t.  Gilbert  above 
referred  to,  the  cancelled  part  were  found  in  the  testator's  custody,  and 
the  uncancelled  part  in  the  custody  of  another,  the  inference  that  the 
testator  intended  a  revocation  wocdd  be  plain  enough,  because  he  cui- 
celled  all  that  was  within  his  reach.  But  where,  on  the  other  hand, 
both  parts  are  found  in  his  possession,  and  one  only  of  them  is  cancelled, 
the  act  is  more  equivocal ;  and  i^  in  addition  to  this,  it  should  i^pear 
that  the  cancelled  part  was  first  altered  by  the  testator,  and  thai 
cancelled,  together  with  the  alterations,  it  is  rather  to  be  presumed  tfaii 
the  testator,  being  dissatisfied  with  these  alterations  had  designed^ 
cancelled  the  part  of  his  will  which  contained  them,  and  had  preserved 
the  unaltered  duplicate,  with  a  view  of  recurring  to  his  original  intention ; 
{Pemberton  v.  Pemberton,  13  Yes.  310.)  And  it  even  seems  that  the 
presumption  would  be  in  favour  of  the  will  if  both  parts  were  found  it 
the  testator's  custody,  one  part  partly  mutilated,  and  the  other  part 
carefully  preserved  :  {Roberts  v.  Rounds  3  Hag.  548.) 
How  far  Whether  the  destruction  of  a  will  will  revoke  a  codicil  seems  to  depend 

deBtruotion  of     upon  whether  or  not  the  codicil  is  so  connected  with  the  will  as  to  raider 
a  co^d!  ^^  incapable  of  an  independent  operation  ( Ustick  y.  Bawden,   2  Add 

1 16)  ;  for  if  so  dependent  upon  the  will,  the  testator's  destruction  of  the 
will  is  a  presumed  revocation  of  the  codicil ;  but  still  it  is  a  presumption 
only,  and  as  such  capable  of  being  repelled  by  evidence  showing  a 
contrary  intent :  {MeSycott  v.  Assheton,  2  Add.  229.)     And  if  a  cod^ 
is  capable  of  subsbting  independently  of  the  will,  it  may  be  sastained, 
notwithstanding  the  will    be  destroyed,  and  parol  evidence  will   be 
admissible  to  show  that  the  testator,  when  he  destroyed  the  latter,  did 
not  suppose  that  act  would  effect  a  revocation  of  the  codicil :  (  Tagari 
V.  Hooper^  1  Curt.  289 ;  Clangstaun  v.  ffalcot,  12  Jur.  422.) 
Whether  partial      Under  the  Statute  of  Frauds,  a  partial  obliteration  or  erasure  would 
obhteratiMi  or    ^^j.  j^j^y^  revoked  a  wiU  beyond  a  particular  part  erased.     Thus,  where  a 
thc^er  parts  ^^^^^r,  after  devising  lands  to  trustees  upon  certain  trusts,  struck  out 
of  the  will        the  name  of  one  of  them,  and  after  such  erasure  never  republished  hit 
will,  this  was  holden  to  be  no  revocation  further  than  as  revoking  the 
devise  to  one  of  the  trustees,  whose  interest  was  thereby  reTokedl,  and 
the  devised  estate  thus  became  vested    in    the  remaining  trustees: 
{Larkins  v.  Larhins,  3  Bos.  db  PuU.   16  ;   see  also  Mence  v.  Meaes, 
18  Yes.  384.)     So,  where  a  testator  devised  his  lands  upon  trust  to  bA 
and  apply  a  moiety  as  therein  directed,  and  afterwards  altered,  oblitefatei 
and  interlined  some  portion  of  it^  this  was  held  to  be  no  reyocatioii  ^ 
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lie  anobliterated  and  unaltered  parts  of  the  will:  (StUian  y.  Suitan^  Wills. 
)owp.  812  ;  and  see  Short  ex  dem,  Gastrell  t.  Smithy  4  East,  419.)  , -TTL 
Lnd  it  has  abo  been  held,  that  where  a  testator  annexes  one  estate  to      r^^^^ 

nother,  declaring  that  the  same  shall  go  unto  and  be  enjoyed  bj  the        

ossessor  of  the  other  estate,  and  not  be  separated,  and  by  any  act  in  his 
fetime  revokes  the  devise  of  the  principal  estate,  the  property  so 
nnezed  is  not  thereby  affected,  but  goes  according  to  the  uses  declared 
f  the  principal  estate  by  the  will :  {Darley  v.  LaTigtoorthy^  3  Bro. 
^  C.  359;  reversing  Lord  Camden's  decree  in  Darley  v.  Darley^ 
Lmbl.  653.) 

By  the  21st  section  of  the  new  Wills  Act,  no  obliteration,  inter- Efibct  of  xww 
oeation,  or  other  alteration  made  in  any  will  after  the  execution  thereof  ^yl*  Act  m  to 
tiall  be  valid  or  have  any  effect,  except  so  far  as  the  words  or  effect  of  interlineationi, 
le  will  before  such  alterations  shall  not  be  apparent,  unless  such  altera-  &o. 
ons  shall  be  executed  in  like  manner  as  before  required  for  the  exe- 
Dtion  of  the  will ;  but  the  will  with  such  alterations  as  part  thereof 
iall  be  deemed  to  be  duly  executed,  if  the  signature  of  the  testator  and 
le  subscription  of  the  witnesses  be  made  in  the  margin,  or  on  some 
ther  part  of  the  will  opposite  or  near  to  such  alteration,  or  at  the  foot 
r  end  oj^  or  opposite  to  a  memorandum  referring  to  such  alteration,  and 
nritten  at  the  end  or  on  some  other  part  of  the  will. 

Li  the  case  of  Brook  v.  Kent  (2  Curt.  343,  Appeal  to  P.  C. ;  I  Notes  Brook  t.  Kent. 
)ec.  Cas.  93),  which  occurred  after  the  above  act  came  into  operation, 
testator  erased  certain  words  in  a  will  executed  previously  to  the  act, 
iz.,  July,  1837,  and  wrote  a  memorandum  attesting  what  the  words 
rased  originally  were,  but  such  memorandum  was  unattested.  Motion 
)r  probate  of  the  will  as  it  originally  stood  was  rejected,  in  conformity 
ith  the  construction  "put  by  the  court  upon  the  2l8t  section,  but  Sir 
lerbert  Jenner  advised  that  the  will  should  be  propounded,  in  order 
lat  the  opinion  of  the  Superior  Court  might  be  taken  upon  the  point, 
lis  was  done,  and  the  allegation  propounding  the  will  as  it  originally 
lood  being  rejected,  an  appeal  was  prosecuted  to  the  Privy  Council, 
rhere  it  was  held,  that  a  will  dated  before  the  1st  of  January,  1838,  but 
^-executed,  republished,  or  revived  by  a  codicil  subsequent  to  that  date, 
omes  within  the  statute ;  and  that  alterations  or  obliterations  made  on 
r  after  the  1st  of  January,  1838,  to  a  will  dated  before  that  time,  must 
e  governed  by  the  statute ;  that  by  the  20th  section  an  intention  to 
Bvoke  is  absolutely  necessary  to  effect  a  revocation  ;  that  in  the  same 
lanner,  by  construction  with  reference  to  the  21st  section,  intention 
lust  accompany  acts  of  obliteration,  interlineation,  and  alteration,  as  it 
eoompanies  the  acts  mentioned  in  the  20th  section,  which  intention  is 
)  be  ascertained  as  under  the  Statute  of  Frauds;  that  the  judgment  of 
iie  Prerogative  Court  excluding  evidence  dehors  the  instrument  must  be 
eversed.  The  making  evidence  of  intention  not  to  revoke  absolutely, 
Qt  by  substitution,  and  such  revocation  having  been  ineffectual,  their 
itdslups  decreed  probate  of  the  will  in  its  original  state. 

The  above  case  establishes  the  principle  that  parol  evidence  is  admis-  Parol  evidenoo 
ible  to  show  what  the  original  words  were  that  had  been  erased  with  admissible  to 
n  intention  to  substitute  other  words  after  the  execution  of  the  will.  J^ojJs^^sedL 
bd  in  a  still  more  recent  case  (Jn  the  goods  of  W,  Reeve,  13  L.  T.  103), 
rhere  words  had  been  erased  from  a  will  after  its  execution  and  others 
abstituted  with  a  view  to  revocation  of  a  bequest,  and  there  was  no 
d-execntion  of  the  will^  nor  any  memorandum  at  the  foot  referring  to 
bem,  the  wiU  as  altered  could  not  take  efieet ;  and  it  was  held  that 
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parol  evidenoe  should  be  taken  to  show  what  the  original  words  wm^ 
so  that  probate  of  the  will  might  go  with  them  so  supplied ;  aod  a 
ascertaining  what  the  original  words  were,  the  aid  of  a  person  skilled  a 
deciphering  hand-writing  will  be  had  recourse  to ;  but  where  sodi  t 
person  had  examined  erasures  in  a  will,  and  had  also  deposed  thit  ii 
another  part  of  the  will  an  addition  was  made  at  a  different  time  fiw 
the  rest  of  the  document,  but  had  not  been  asked  as  to  this,  the  oourt 
refused  to  be  influenced  bj  his  opinion  as  to  the  latter,  and  dlowed  tk 
alleged  addition  to  remain :  {In  the  goods  of  the  Hon,  Ann  Budiet^ 
18  L.  T.  Rep.  264.) 

Where  alterations  and  erasures  are  found  on  the  face  of  a  will,  it  mem 
that  in  the  absence  of  all  evidence  the  inference  of  the  law  is,  that  tfa^ 
were  made  after  it  was  executed  :  {Burgoyne  v.  Showier,  1  Boberts,  5.) 
Still  parol  evidence  wiU  be  admissible  to  rebut  such  presumption,  and 
for  that  purpose  evidence  will  be  taken  of  statements  made  bj  tk 
testator  at  a  time  previous  to  the  execution  of  the  will,  indication  of  n 
intention  to  devise  his  property  in  the  manner  in  which  it  is  given  ii 
the  will  as  altered  or  interlined :  {Doe  dL  Shawcroft  v.  Palmer,  17  LT. 
Bep.  208.) 

If  a  person,  under  a  misapprehension  of  facts,  revokes  his  will,  vA 
it  appears  that  this  misapprehension  was  the  sole  impelling  motive  for  bis 
so  doing,  it  will  be  no  revocation ;  as  in  a  case  {Campbell  v.  /W»4 
8  Yes.  321)  where  a  testator  bj  his  will  gave  a  l^acy  to  A.  and  B» 
describing  them  as  the  grandchildren  of  C,  and  their  residence  to  be  ii 
America,  and  bj  a  codicil  he  revoked  these  legacies,  giving  as  a  ream 
that  the  legatees  were  dead^  which  supposition  turning  out  to  be  erroneon^ 
the  legatees  were  held  to  be  entitled  on  proof  of  their  identity.  Still)  it 
ought  to  appear  beyond  all  reasonable  doubt  that  the  mistaken  suppofli* 
tion  as  to  the  facts  was  the  sole  motive  for  the  revocation ;  for  if  • 
person  merely  gives  as  a  reason  that  he  is  advised  that  his  devise  ifl  art 
valid  at  law,  and  under  such  impression  makes  another  disposition  of  lai 
property,  as  such  devise  does  not  depend  upon  the  point  of  law,  bat  ii 
grounded  on  the  advice  only,  without  any  reference  as  to  the  reality  «f 
the  law,  it  will  effect  a  revocation,  let  the  point  of  law  turn  wbicberv 
way  it  may;  as,  for  example,  in  the  case  of  The  Attorney- General  t. 
Lloyd  (3  Atk.  650),  where  a  testator,  before  the  p€using  of  the  Mw^ 
main  Act  (9  Greo.  2,  c.  86),  having  given  particular  lands,  and  lus  pe^ 
sonal  estate  to  be  laid  out  in  lands,  to  charitable  uses,  by  a  codicil  madi 
after  the  passing  of  the  act,  declared  that  if  by  the  Mortmain  Acts  tbo» 
estates  should  not  go  to  those  uses,  he  gave  them  to  B.  and  his  hein;  tf 
a  second  codicil  made  several  months  afterwards,  reciting  Uiat  A^  w 
been  advised  that  the  devise  of  his  land  was  void,  gave  his  personaltj  t» 
the  same  charitable  uses,  and  his  real  estate  to  M.  B.  The  advice  opoi 
which  the  testator  proceeded  proved  to  be  erroneous,  it  having  beeai 
previously  determined  {Ashbumham  v.  Bradshaw,  2  Atk.  36)  bytW 
certified  opinion  of  all  the  judges  (excepting  one  of  them,  who  was  in  i| 
health  at  the  time),  that  a  devise  of  lands  to  charitable  uses  before  tiii 
Statute  of  Mortmain,  notwithstanding  the  testator  survived  the  tUibil^ 
passed  the  lands.  Lord  Hardwicke  decided  that  the  second  codicil  wii 
a  revocation  of  the  former  bequests.  The  principal  reason  whid 
weighed  with  him  was,  that  he  doubted  whether  the  new  dispositioo  bf 
the  codicil  was  singly  upon  the  point  of  law,  the  words  of  which  wo% 
**  it  being  my  intention  that  the  charity  should  be  continued,  and  bei^ 
advised  my  personal  estate  can  be  given,  I  do  hereby  by  this  codidi 
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giye  my  personal  estate  to  the  charitable  uses,  and  my  real  estate  to       Wills. 

If.  B."     Nor  will  the  mistakea  notion  that  the  parties  taking  under  the        

will  are  dead,  being  recited  in  a  subsequent  wiU  or  codicil  revoking  '''jSj^JllS^ 

bequests  in  their  favour,  prevent  such  a  revocation,  unless  it  appears        

Uiat  such  mistaken  notion  was  the  sole  motive  for  the  alteration  ;  that  it 
was  induced  by  an  actual  existing  fact,  and  not  simply  upon  the  belief 
that  such  a  fact  existed.  In  the  case  of  The  Attorney^  General  v.  Ward 
(3  Yes.  327),  a  testatrix  bequeathed  a  legacy  of  300^  amongst 'such  of 
the  children  as  should  be  living  of  E.,  and  by  a  codicil  declared  as  fol- 
lows: <^I  give  to  my  brother's  son,  C,  the  300/.  designed  for  E.'s 
children,  cu  I  know  not  whether  any  of  them  are  alive^  and  if  they  are 
well  provided  for.**  Lord  Alvanley  (then  Sir  R.  P.  Arden,  M.R.),  held 
C.  to  be  entitled,  though  the  children  of  C.  were  living.  His  Honour, 
however,  said,  that  if  it  rested  upon  her  not  knowing  whether  they  were 
living,  there  might  be  some  reason  to  contend  that  it  fell  within  the  case 
[so  often  cited  by  Cicero  de  Oratore)  of  *^  Pater  credens  JQium  tuvm 
use  mortuumy  alterum  instituit  haredem,  fiUo  domi  redeunte  hujus  insti" 
futionis  vis  est  nulla."  But  she  goes  further :  that  she  doubted  if  they 
were  living  whether  they  might  not  be  well  provided  for,  and  she  totally 
deprives  them  of  that  provision.  The  court  will  not  inquire  whether 
Ihey  are  well  provided  for  or  not. 

The  decision  in  Browning  v.  Budd  (15  L.  T.  Bep.  1),  on  appeal  from  Browning  v. 
khe  Prerogative  Court  of  Canterbury,  is  one  of  considerable  importance,  ^^^ 
IS  the  judgment  of  the  Prerogative  Court  was  founded  upon  the  assumed 
bet  that  a  testatrix,  a  married  woman,  not  being  aware  of  the  operation 
of  a  second  will,  which  she  was  induced  to  execute  in  favour  of  her  own 
relations  in  opposition  to  the  beneficial  interest  which  her  husband  would 
otherwise  have  taken  under  the  provisions  of  a  marriage  settlement,  and 
b  direct  opposition  to  a  will  she  had  previously  made  in  his  &vour, 
pandered  such  second  devise  invalid ;  and  the  Prerogative  Court  accord- 
ingly rejected  the  second  will.  The  case  did  not  turn  upon  fraud  from 
duresse^  for  it  was  not  proved  that  any  undue  influence  or  importunity 
was  used,  that  is,  anything  in  the  nature  of  force  or  fear  destroying  free 
agency,  which  is  necessary,  according  to  Sir  John  Nicol's  definition  of 
these  terms  in  WiUiams  v.  Goode  (1  Hag.  681.)  In  Brownings.  Buddy 
the  Privy  Council,  reversing  the  judgment  of  the  Prerogative  Court, 
held,  that  it  is  not  sufficient  that  a  testator  may  be  led  into  mistake  as 
to  the  legal  effect  of  a  prior  instrument  with  reference  to  the  interest 
which  the  intended  object  of  his  bounty  took  under  such  instrument,  to 
invalidate  a  will  properly  executed,  the  testator  being,  at  the  time  of 
executing  such  last  will,  possessed  of  a  competent  disposing  mind,  and 
therefore  such  a  will  should  be  declared  to  be  the  last  will  of  the  testator, 
and  as  such  admitted  to  proof. 

Previously  to  the  late  Wills  Act  (1  Vict  c.  26,)  a  will  would  have  been  Of  rerocation 
revoked  by  the  testator's  marriage  and  the  sulwequent  birth  of  a  child,  ^^^^J^jj^g™ 
•och  events  having  been  considered  to  produce  such  a  change  in  his  dicumstanoee. 
fiunily  circumstances  as  necessarily  to  cause  the  revocation  of  a  will 
made  before  the  occurrence  of  such  important  events:  (Shep.  Touch. 
410;    Swin.    665;    Brown    v.    Thompson^     1    Eq.    Ca.    Abr.    413, 
pi.  11;    Overhury  v.  Overbury^  3  Show.  242;  Lugg  v.  Lugg^  2  Salk. 
592;  S.  C.   1  Lord  Baym.  441;    Cook  v.  OahUy,    1  P.  Wms.  304; 
Christopher  v.  ChrUtopher,  Dick.  445;  Willington  v.  fFOlington,  2  Burr. 
2165;  Doe  v.  Lancashsrey  5  T.  B.  49 ;  Sheath  v.  York,  1  Ves.  &  Bea. 
890.) 
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But  notwithstanding  that  marriage  and  the  saheequent  Inrth  of  a  child 
would  have  revoked  a  man's  will,  yet  neither  of  those  circumatanees 
taken  singly  would  have  produced  that  effect,  consequently,  a  will  made 
after  marriage  would  not  have  been  revoked  by  the  subsequent  birth  of 
children.  And  if  a  testator  had  children  at  the  time  of  miJung  his  wiD, 
one  of  whom  was  his  heir  apparent,  his  subsequent  marriage  and  the 
birth  of  children  would  not  have  operated  as  a  revocation,  as  that  would 
merely  have  had  the  effect  of  overturning  the  will  in  favour  of  the  sab- 
sequendy-bom  children,  who^  if  the  heir  were  let  in,  as  he  must  have 
been  by  the  revocation,  could  have  received  no  benefit  whatever  from 
that  circumstance:  {Sheath  v.  Yorh^  1  Yes.  h  Bea.  390.)  Neither,  it 
seems,  would  the  rule  above  laid  down  have  applied,  where  the  wife  and 
children  were  provided  for  by  the  will ;  for  in  such  case  the  presomptioii 
of  revocation  would  have  been  rebutted,  as  it  would  then  have  been 
impossible  to  say  that  the  testfitor  did  not,  when  he  made  his  will,  con- 
template such  an  alteration  in  his  circumstances :  {Kenebal  v.  JSerq/hm, 
2  East,  530.)  But  it  was  never  positively  decided,  whether,  if  a  testator 
had  more  children  born  after  the  date  of  his  will,  and,  becoming  s 
widower,  married  again,  and  had  no  children  by  his  second  wife,  his 
will  would  have  been  revoked,  but  the  better  opinion  seems  to  have 
been  in  favour  of  the  revocation:  (Gibbons  v.  Cauntf  4  Ves.  489.) 
Marriage  alone  would,  however,  have  revoked  a  woman's  will,  which 
would  not  have  been  revived  even  by  her  husband's  death  (Shep.  Touch 
410;  Swin.  145;  Forse  v.  HembUng^  4  Rep.  61;  LewUs  case^  4  Bora 
£.  L.  51 ;  Doe  v.  Staple,  2  T.  B.  695);  for  if  the  change  of  &amly  cir- 
cumstances was  such  as  to  cause  a  revocation,  a  mil  affected  thereby 
would  not  have  been  revived  by  their  removal ;  and  for  the  same  cauae,  a 
will  revoked  by  marriage,  and  the  subsequent  birth  of  a  child,  would  nofc 
be  restored  to  operation  by  the  death  of  the  mother  or  child,  or  both  of 
them,  in  the  testator's  lifetime :  {SulUvan  v.  SuUivan^  cited  1  PhilL  343; 
Emerson  v.  BovilUy  1  PhiU.  342.) 

The  new  Wills  Act  (1  Vict.  c.  26)  has  now  made  considerable  altera- 
tion in  the  law  in  this  respect,  having  provided  that  no  will  shall  for  the 
future  be  revoked  by  any  presumption  on  the  ground  of  alteration  of 
circumstances  (sect.  19);  but  it  previously  enacts  that  marriage  ahall  be 
alone  sufficient  to  revoke  a  prior  will  (sect.  18),  so  that  now,  a  will, 
whether  made  by  man  or  woman,  will  be  utterly  revoked  by  their  after- 
wards getting  married. 

NotUng  is  said  in  the  Act  of  Victoria  about  the  subsequent  birth  of 
children ;  consequently,  if  a  testator  was  married  but  childless  at  the 
time  of  making  his  will,  the  circumstance  of  having  children  afterwards 
will  not  in  any  way  affect  the  will. 

As  the  law  formerly  stood  (and  so  it  still  remains  with  respect  to  wilb 
made  previously  to  the  year  1838)  if  a  man,  subsequently  to  making  his 
will,  conveyed  away  the  devised  lands,  the  will  was  thereby  revoked; 
nor  would  a  reconveyance  of  the  same  property  to  the  testator  have 
revived  its  operation.  So  strictly,  indeed,  was  the  rule  adhered  to,  that 
even  an  alienation  to  a  trustee,  without  any  intention  of  parting  with 
the  fee,  and  even  although  the  testator  took  back  the  old  use,  would 
nevertheless  have  caused  a  total  revocation  of  a  prior  wilL  This  ood- 
struction  was  based  upon  the  legal  consequence  that  the  subject-matter 
upon  which  the  will  was  to  operate  being  withdrawn,  the  devise  neces- 
sarily became  inoperative,  from  having  nothing  to  act  upon;  and  Uie 
subsequent  re-acquisition  of  the  same  property,  even  through  the  in- 
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Btantaneons  effect  of  the  Statute  of  Uses,  was  regarded  in  the  light  of  a      Wills. 
new  purchase,  which,  as  the  law  then  stood,  a  will  made  previously  was    r^^T^^ 
incapable  of  comprehending :  {Hussey^a  casey  Moore,  789;  Lord  Lin'      s^maSa^ 

coin's  cascj  1  Eq.  Ca.  Abr.  411,  pL  11;  S.  C,  Show.  Pari.  Cas.   154 ;        ' 

I\}Uen  ▼.  Hubandt  1  Eq.  Ca.  Abr.  412;  S.  C,  In  D.  P.,  sub  nom.  Huband 
▼.  Hubandy  7  Bro.  P.  C.  433;  Parsons  v.  Freeman^  3  Ves.  308  ;  Spar- 
row  Y.  HardcasOey  3  Atk.  793 ;  GoodHtle  v.  Otwayy  2  H.  Blackst.  616 ; 
S.  C,  1  Bos.  &  Pull.  576 ;  S.  C,  in  Equity,  sub  nom.  Cave  v.  Holfordy 
2  Ves.  597,  n.;  ib.  650 ;  Bridges  ▼.  Chandos  {Duchess  of)y  2  Yes.  429 ; 
Dilnot  y.  DUnoiy  2  Bos.  &  Pull.  N.  R.  201;  Vawser  y.  Jejfferyy  16  Yes. 
519;  2  Swanst.  286.)  And  the  rule  was  the  same  with  respect  to 
equitable  estates,  where  a  testator  did  any  act  to  alter  the  nature  of  the 
trusts:  {Lord  Lincoln's  casCy  1  Eq.  Ca.  Abr.  411,  pL  11.)  It  extended 
in  like  manner  to  things  lying  in  grant  as  weU  as  to  those  lying  in  livery: 
{Sparrow  y.  HardcastUy  sup.)  Nor  would  the  circumstance  that  the 
conyeyance  was  necessary  to  confer  a  testamentary  power  of  disposition 
upon  the  testator  have  varied  the  rule;  as  in  the  instance  of  a  tenant  in 
tail  making  a  conyeyance  to  a  tenant  to  the  pracipe  for  the  purpose 
of  suffering  a  recovery  for  the  purpose  of  barring  the  entail:  (see 
Marwood  y.  Turner y  3  P.  Wms.  163.)  And  even  if  a  man  seised  in 
fee,  and  supposing  he  had  only  an  estate  tail,  had  suffered  a  recoyery 
for  the  express  purpose  of  confirming  his  will,  instead  of  so  doing  it 
would  have  revoked  it  altogether:  {Sparrow  y.  Hardcasticy  sup.) 

But  mortgages  in  fee,  although  an  absolute  revocation  in  law,  were  Mortgi^e  only 
only  reyocations  in  equity  to  the  extent  of  the  charge ;  for,  in  the  eye  w|^«»at»oii  to 
of  a  court  of  equity  mortgages  are  viewed  rather  in  the  light  of  securities  ^  chiu-ge. 
for  money  than  actual  conveyances  of  the  land,  the  beneficial  interest 
of  which  goes  to  the  executors  for  whom   the  mortgagee's  heir  is 
only  a  trustee;  they  support  no   dower,   and  have  no   one  property 
of  a  real  estate :    {JTall  y.  Dunch,  1  Yem.  329 ;   Peach  y.  PhillipSy 
Dick.  538 ;  Baxter  y.  Dyery  5  Yes.  565.)    The  equity  of  redemption 
would  therefore  still  go  to  the  devisee :  ( Warner  y.  HaweSy  3  Bro. 
P.   C.   21,   edit.    TomL;   and   see   Perkins  y.    Walkery    1   Yem.  97; 
Vernon  y.JoneSy  2  Yem.  241,  S.  C,  Pre.  Cha.;  1  Eq.  Ca.  Abr.  410; 
2  Freem.  17;  Ryder  y.  Wagety  2  P.  Wms.  334;  Jackson  v.  Parker, 
AmbL  687);  nor  would  the  circumstance  of  the  mortgage  containing  a 
power  of  sale,  with  a  declaration  that  the  surplus  proceeds  shall  be 
treated  as  the  testator's  personal  estate,  in  anywise  vary  the  rule ;  the 
only  way  in  which  equity  treats  the  mortgage  as  affecting  the  devise  is, 
that  it  gives  the  mortgage  creditor  a  claim  upon  the  devised  estate  for 
the  satisfaction  of  his  debt  {Ogle  y.  Cooky  cited  3  Atk.  746;   Vernon  y. 
Jonesy  sup.  ;  see  also  Earl  Temple  y.  Duchess  of  ChandoSy  3  Yes.  685 ; 
Brain  v.  Brainy  6  Mad.  221 ;  Hodges  v.  Green,  4  Russ.  28);  to  all  that 
remains,  after  that  is  done,  the  devisee  is  entitled^  nor  can  even  a  mort- 
gage made  to  the  devisee  himself  operate  as  a  revocation  of  a  devise 
previously  made  to  him  of  the  same  property:  (Peach  v.  PhUlips,  Dick. 
538;  Baxter  y.  Dyery  5  Yes.  656,  overruling  Harkness  y.  Bayley,  Pre. 
Cha.  514.)      Conveyances  for  the  payment  of  debts  also,  although  a 
revocation  at  law,  have  only  been  treated  in  equity  as  a  revocation  to 
the  amount  of  the  debts  charged,  and  no  further :   ( Vernon  v.  Jones, 
«i^.)    And  the  same  has  also  been  holden  with  respect  to  bankruptcy, 
so  far  as  regards  the  surplus  after  discharging  the  bankrupt's  costs,  and 
the  incidental  costs  of  the  bankruptcy:  {Charman  v.  Charmany  14  Yes. 
580.) 
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Wnxs.  But  notwithstanding  that  a  mortgage  was  regarded  in  a  court  ai 

jr~7\^  equity  as  only  revoking  a  devise  to  the  extent  of  the  charge^  a  teatator 

RMiriai^  might  still,  by  declaring  new  uses  in  the  proviso  for  redemption,  have 

*      shown  such  an  inconsistency  with  the  previous  disposition  as  necessarily 

When  a  to  have  revoked  it,  and  it  seems  that  any  ulterior  limitations  beyond  the 

mortgage  will     mere  purpose  of  a  mortgage  would  have  been  so  considered.      T1iiia» 

rewMira'**      where  A.  being  owner  in  fee  of  fee  farm  rents  subject  to  certain  marriage 

articles,  whereby  he  had  agreed  to  settle  them  in  strict  settlement,  with 

reversion  to  himself  in  fee,  made  his  will,  by  which  he  devised  the  renta^ 

and  subsequently,  on  borrowing  5,500/.  from  B.,  by  lease  and  release  for 

securing  the  repayment,  and  barring  all  estates  in  tail,  &C.,  conveyed  the 

fee  farm  rents  to  C,  his  heirs  and  assigns,  to  the  intent  that  a  common 

recovery  might  be  suffered;  and  it  was  declared  that  such  reooveiy 

should  enure  to  the  use  of  B.  (the  mortgagee)  for  1,000  years,  aatgect 

to  redemption,  remainder  to  iestaior  for  Ufe^  with  remainder  to  jP.,  kis 

wife,  for  Ufe,  toith  remainder  to  himself  in  fee.     The  recovery  (which 

was  ^together  unnecessary)  was  never  suffered;  but  it  was  held,  first, 

by  Sir  B.  P.  Arden,  M.R,  and  afterwards  by  Lord  Chancellor  £ld<xi,  on 

appeal,  that  the  devise  was  revoked,  the  testator  having  subjected  the 

property  to  ulterior  limitations  beyond  the  purpose  of  a  mere  mortgage. 

And  in  another  case  {Hodges  v.  Green,  4  Bussell,  28),  A.  conveyed 

certain  real  estates  to  trustees,  upon  trust  by  sale  or  mortgage  to  raise 

certain  mortgage  and  other  debts,  and  the  trustees  were  to  stand  possessed 

of  the  surplus,  in  trust  for  the  grantor,  his  executors  and  administratozs, 

as  personal  estate,  and  it  was  provided,  that  until  a  sale,  the  truatees 

should  apply  the  rents  in  payment,  first,  of  the  interest  on  a  mortgage^ 

and  secondly,  of  an  annuity  to  the  grantor^s  toife  for  her  s^partUe  tue. 

It  was  held  by  Sir  J.  Leach,  M.R.,  that  the  will  was  revoked  not  (as 

had  been  contended)  on  account  of  the  direction  that  the  residue  of  the 

moneys  arising  from  the  sale  should  be  personal  estate^  which  did  not 

vary  the  operation  of  the  deed,  but  on  account  of  the  annuity  which  may 

be  continued  after  the  testator's  death. 

As  to  The  like  rule  also  holds  with  respect  to  a  conveyance  for  the  payment 

oonvejaneas  for  of  debts,  which,  although,  as  I  have  already  remarked,  is  only  viewed  in 

of  d^£°^^      equity  as  a  revocation  of  the  devise  so  far  as  it  renders  it  liable  to  the 

charge,  yet  if  after  satisfaction  of  such  charge,  the  property  is  limited  to 

other  uses,  the  devise  will  be  revoked.    As  for  example :  when  A^  who 

was  seised  in  fee  simple  of  the  property  in  question,  after  devising  it  by 

his  will,  executed  a  deed  of  conveyance  in  trust  for  the  payment  of  his 

debts,  in  which  it  was  declared,  that  after  payment  of  the  debts  the 

trustees  were  to  convey  to  such  uses  as  A.  by  deed  or  will  should  appoint, 

and  for  default  of  appointment,  to  him  in  fee :  it  was  held,  that  the  devise 

was  revoked :  (  WUliams  v.  OweUy  Yes.  600.) 

Partition  by  The  same  law  also  seems  to  have  prevailed  with  respect  to  conveyances 

oommwiMd      ^y  tenants  in  common  and  coparceners,  for  the  purpose  of  effecting  a 

copuroenero,       partition,  which,  if  the  sole  object  of  the  assurance,  would  not   have 

whether  a         revoked  a  prior  will,  even  if  a  fine  had  been  levied  for  the  parpoee  of 

rerocaUoD.        perfecting  it:    {Temple  v.  Webb,   Freem.   442;    Luther   v.  Kid^,  3 

P.  Wms.  362,  n.  B.)     But  where  anything  was  attempted  beycmd  the 

simple  act  of  partition,  as  where  new  uses,  or  even  the  reservation  of 

power  of  appointment,  was  inserted,  it  would  have  revoked  a  prior  will : 

(  Ticker  v.  Ticker,  cited  in  Parsons  v.  Freeman,  3  Atk.  742  ;  Harmood 

V.  Oglander,  6  Ves.  199 ;  Sib.  161.) 

Copyholds.  Copyhold  estates  do  not  fall  within  the  above  rule ;  consequently,  a 
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sarreDder  of  copyholds  is  no  revocation  of  a  prior  will,  except  so  far  as      Will 
maj  be  inconsistent  with  the    dispositions    contained  in   such  will :        ~T~. 
(  Vawser  v.  J^ery,  3  B.  &  Aid.  462  ;  2  Swanst  268.)  B^m^ 

A  lease  for  years,  or  a  mortgage  for  a  term  of  years,  was  merely  a        

a  revocation  pro  tantOj  even  at  law,  and  would  only  have  defeated  a  Estates  for 
devise  to  the  extent  of  the  estate  or  interest  so  granted  :  {Hodgkinson  v.  7<^*i^ 
Woody  Cro.  Car.  23  ;  Montague  v.  JefferieSf  1  BolL  Abr.  616;  Lamb  v. 
Parker,  2  Vem.  495.) 

Neither,  generally  speaking,  would  the  acquisition  of  the  legal  estate,  Acquisition  of 
where  the  testator  had  a  previous  equitable  interest  in  the  property,  have  ^*  **^  ^^^ 
been  looked  upon  as  a  new  purchase  of  such  a  nature  as  to  have  avoided  ^^  whether 
a  prior  devise  of  the  equitable  interest:  (1  Roll.  Abr.  616,  pi.  3  $  Rawlins  a  revocatioD. 
▼.  Burgisy  2  Yes.  &  Bea.  385);  as,  where  a  person  having  contracted  to 
purchase  an  estate,  afterwards  made  his  will,  subsequently  to  which  the 
estate  was  conveyed  to  him:  {Watts  v.  FuUerton,  stated  2  Yes.  602; 
Gibbons  V.  Pott,  Doug.  710.)  But  in  cases  of  this  description,  as  in  the 
other  cases  already  alluded  to,  the  conveyance  must  have  been  a  simple  con- 
veyance of  the  fee,  and  no  more;  for  if  any  other  uses  had  been  declared, 
or  if  simply  conveyed  to  dower  uses,  the  conveyance  would  in  that  case 
have  been  considered  as  something  more  than  the  merely  clothing  the 
equitable  with  the  legal  estate,  and  thus  have  brought  the  case  within 
the  legal  operation  of  the  rule  above  laid  down  :  {Parsons  v.  Freemaf^ 
3  Atk.  741 ;  Rawlins  v.  BurgiSy  sup. ;  Ward  v.  Moore,  4  Mad.  368 ; 
Bulhn  V.  Fletcher^  1  Eee.  369 ;  affirmed  on  appeal,  2  Myl.  h  Cra.  432.) 
The  same  rule  extended  also  to  equitable  interests  created  by  marriage 
articles,  and  whether  a  will  embracing  such  interest  will  be  revoked  by 
a  subsequent  acquisition  of  the  legal  estate,  would  have  depended  entirely 
upon  whether  the  conveyance  was  a  mere  execution  of  the  articles  which 
created  the  equitable  interest  in  question,  or  newly  modified  the  owner- 
ship by  conferring  any  further  limitations  or  powers  than  the  articles 
stipulated  for :  {Parsons  v.  Freemany  sup, ;  Brydges  v.  Duchess  of 
Chandosy  2  Yes,  417;  7  Bro.  Cr.  Pari  Cas.  282,  edit.  TomL)  But  it 
appears  that  the  mere  change  of  trustees  of  the  legal  estate  would  not 
have  revoked  a  prior  disposition  of  an  equitable  interest,  notwithstanding 
the  owner  of  such  equitable  interest  should  have  concurred  in  the  con- 
veyance :  {Bark  v.  Zouchy  1  Cha.  Rep  23.) 

It  appears  to  have  been  formerly  considered  that    a  conveyance.  Whether  an 
although  ineffectual  for  the  purpose  for  which  it  was  made,  as  a  feoff-  impeifeet 
ment  without  livery,  or  a  bargain  and  sale  without  enrolment,   for  «>n^y*n<»  , 
instance,  would  have  revoked  a  prior  will :  {Montague  v.  JefferieSy  1  "jj[     *  ^*™" 
Roll.  Abr.  615;  S.  C,  Moore,  429,  pi.  599  ;  Went.  Ex.  22;  Gilb.  Dev. 
95;  Shove  v.  Pinckey  5  T.  R.  124;  Beard  v.  Beardy  3  Atk.  72;  Doe  v. 
Bishop  of  Llandaffy  2  Bos.  &  Pull.  N.  R  491.)      But  this  doctrine 
seems  to  have  been  overruled  by  more  recent  decisions  {Matthews  v. 
Venablesy  2  Bing.  126 ;  S.  C,  9  Moore,  286  ;  Eilbeck  v.  Woody  1  Russ. 
564);  for  the  principle  of  those  cases,  in  which  an  effectual  conveyance 
operates  to  revoke  a  prior  will,  by  taking  away  the  subject-matter  on 
which  the  devise  was  to  operate,  has  no  application  to  an   assurance 
which,  conveying  nothing,  leaves  the  property,  and  the  testator's  estate 
and  interest  therein,  in  precisely  the  same  plight  as  it  was  in  before. 

A  deed  which  had  been  obtained  by  fraud  or  compulsion,  and  was  As  to  deeds 
avoided  at  law  on  that  account,  was  held  to  be  no  revocation  of  a  prior  obtained  by 
wiU;  and  it  should  seem,  upon  every  equitable  principle,  that  a  will  im-  '"^"l^!^ 
peachable  in  equity  for  the  like  causes  ought  to  prove  equally  inoperative.  *""P"*""' 
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That  Lord  Thurlow  bo  considered  is  evident  from  the  opinion  ex- 
pressed hj  him  in  Hawes  t.  WyaU  (3  Bro.  C.  C.  156))  where  he  is 
reported  to  have  said,  that  the  reason  against  admitting  such  an  instm- 
ment  to  have  the  effect  of  revocation  was  strong  in  that  court,  sinoe^ 
when  application  is  made  bj  the  proper  party  it  will  be  decreed  to  be 
delivered  up ;  and  when  a  deed  is  decreed  to  be  delivered  op,  it  is 
implicitly  declared  to  be  no  deed.  Lord  Hardwicke,  however,  in  HiA 
V.  Mors  (Amb.  215),  seems  to  have  taken  a  distinction  between  the  cue 
of  a  deed  to  which,  on  account  of  fraud  and  covin,  non  est  factum  might 
have  been  pleaded  in  a  court  of  law,  and  a  deed  liable  to  be  set  aside  in 
equity  ou  account  of  fraud  having  been  employed  to  obtain  it.  Lord 
Alvanley  also,  in  Ex  parte  llchester  (7  Ves.  374),  did  not  agree  with  the 
doctrine  laid  down  by  Lord  Thurlow  in  Hawes  v.  Wyatt^  in  which  hesiid 
Hick  V.  Mors  had  not  been  adverted  to.  Lord  Eldon  also  said  that  the 
cases  of  Hick  v.  Mors  and  Hawes  v.  Wyatt  were  contradictory,  and  that, 
until  the  latter  case,  he  considered  that  there  was  a  distinction  between 
deeds  void  at  law,  and  deeds  void  in  equity:  {Attorney' General  v.  Vigof^ 
8  Yes.  833.)  The  last  case  in  which  this  question  arose  was  one  which 
came  before  Sir  L.  Shadwell,  V.-C,  who  held  that  a  deed  executed  under 
circumstances  which  rendered  it  void  in  equity,  and  not  at  law,  wu 
nevertheless  a  revocation  of  a  prior  will,  thus  recognising  the  doctrine, 
as  laid  down  by  Lord  Hardwicke  in  Hick  v.  Mors^  and  as  opposed  to  the 
opinion  expressed  by  Lord  Thurlow  in  Hawes  v.  fVyatL  Questions  of 
this  nature  can  now,  however,  only  arise  as  to  wills  made  previously  to 
the  late  Wills  Act  coming  into  operation  (viz.,  1838),  which,  as  will  be 
hereafter  shown,  has  ftilly  settled  the  law  upon  this  subject. 

With  respect  to  a  subsequent  contract  for  the  sale  of  the  devised 
property,  or  a  covenant  to  settle  the  same,  it  seems  that  if  the  contract 
or  covenant  had  been  such  as  a  court  of  equity  would  have  decreed  a 
specific  performance  of,  it  would  have  been  an  equitable  revocation  of 
the  devise:  {Montague  v.  Jefferies^  1  RolL  Abr.  615,  pL  6,  7;  S.  C, 
Moore,  429,  pi.  599;  Ryder  y.  Wager,  2  P.  Wms.  828;  Cotter  y.  Layer, 
ib.  622;  Rawlins  v.  Burgis,  2  Yes.  Sc  Bea.  385.)  But  it  seems  it  woald 
have  been  otherwise  if  the  covenant  or  agreement  had  been  such  that 
the  court  would  not  have  carried  it  into  execution.  Whether  an  agree- 
ment which  was  abandoned  in  the  testator's  lifetime  would  hare 
effected  a  revocation  of  his  will,  though  the  question  was  more  than 
once  raised,  seems  to  have  been  an  undecided  point;  but  the  weight  of 
opinion  seems  to  have  preponderated  in  favour  of  the  revocadon: 
{KnoUys  v.  Alcocky  7  Ves.  558;  Bennett  v.  Tankerville  {Earl  of\ 
19  Yes.  190.)  And  if  the  contract  remains  unrescinded  during  his  life- 
time, it  is  quite  clear  that  its  subsequent  abandonment  will  not  reviTe 
the  will:  {Bennett  v.  TankervUle^  sup,) 

Questions  have  sometimes  arisen  as  to  whether  a  donation  by  tin 
testator  of  a  lesser  interest  to  the  devisee  of  the  property  would  have 
revoked  a  devise  previously  made  in  his  fieivour?  Whether  it  did  so  or 
not  seems  to  have  depended  entirely  upon  the  consistency  or  inconsistency 
of  the  dispositions.  If  the  subsequent  disposition  had  been  limited  to 
take  effect,  either  presently,  or  in  future,  in  the  testator's  lifetime,  there 
was  considered  to  be  nothing  inconsistent  in  bestowing  such  a  partial 
benefit  to  take  effect  in  his  lifetime,  with  the  intent  that  the  same  party 
should  take  the  whole  interest  upon  the  donor's  death ;  but  where  nothiDg 
is  given  until  that  period,  then  the  lesser  gift  would  be  taken  as  a  substitu- 
tion for  the  larger  one,  and  thus  revoke  the  previous  devise.   It  was  indeed 
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said  that  the  act  of  a  testator's  executing  a  mortgage  to  the  deyisee  of  Wills. 
the  mortgaged  property  would  effect  a  revocation,  on  the  ground  of  the  "~"~ 
inconsistiency  of  the  two  dispositions ;  but  this  doctrine,  if  in  reality  it     ^R^rivnJu^ 

ever  did  exist  (as  to  which  see  Harhness  v.  Bayley^  Pre.  Cha.  575),  was        

completely  overruled  by  more  recent  decisions  :  {Peack  v.  Phillips^ 
Dick.  538 ;  Bcucter  y.  Dyer,  5  Yes.  656,  overruling  Harhness  v.  Bayley, 
sup.) 

Having  considered  at  some  length  how  the  law  stood  with  respect  to  Alterations  m 
the  revocation  of  wills  by  subsequent  conveyances  prior  to  the  operation  L^^hrnew  ^ 
of  the  late  Wills  Act  (1  Vict.  c.  26),  we  will  now  proceed  to  point  out,  ^iUg  Act. 
in  the  words  of  the  act  itself,  the  alterations  which  have  been  effected 
thereby.     By  the  23rd  section  it  is  enacted,  '^  That  no  conveyance,  or  Stat,  l  Vict 
other  act  made  or  done  subsequently  to  the  execution  of  a  will  of,  or  ^  26,  s.  23. 
relating  to,  any  real  or  persons^  estate  therein  comprised,  except  an  act 
by  which  such  will  shall  be  revoked  as  aforesaid,  shall  prevent  the 
operation  of  the  will  with  respect  to  such  estate  or  interest  in  such  real 
or  personal  estate  as  the  testator  shall  have  the  power  to  dispose  of  by 
will  at  the  time  of  his  death." 

As  a  will  is  now  made  to  speak  from  the  time  of  the  testator's  death,  ^'^^^  now  speaks 
and  not  as  formerly  from  the  time  of  publication,  it  necessarily  follows  ^™™  ^  f  fam  ^' 
that  a  subsequent  conveyance  can  only  revoke  a  prior  devise  of  the  ^^^^  ^^^^  ^f 
property,  so  far  as  it  withdraws  it  from  the  devisee,  by  conveying  it  to  making. 
somebody  else,  or  for  some  other  purpose.     Where  it  has  this  effect,  the 
devisee  will  be  deprived  of  all  benefit  under  such  devise,  and  will  not  be 
allowed  to  set  up  a  claim  to  any  proceeds  arising  from  the  sale  of  such 
property,  notwithstanding  the  will  should  have  directed  its  conversion, 
and  such  proceeds  can  be  traced  into  an  investment :  (see  1  Jarm.  on 
Wills,  147,  referring  to  Arnold  v.  Amaldy  Bro.  C  C.  401.)     So  where 
a  testator  contracts  to  sell  the  devised  property,  but  dies  before  he  executes 
any  conveyance,  the  legal  estate  wMil  certainly  go  to  the  devisee,  but  he 
ivill  lose  all  equitable  claim  upcm  such  property,  and  will  be  compelled  to 
convey  his  le^  interest  without  being  entitled  to  receive  any  portion  of 
the  purchase  money  in  return  :  {Knolleys  v.  Shepherd^  1  Jac.  &  Walk. 
499;  and  1  Jarm.  on  WiUs,  147,  149.) 

A  devise  or  legacy  may  fail  of  taking  effect  in  consequence  of  the  Lapse, 
death  of  the  devisee  or  legatee  in  the  testator's  lifetime,  or  before  such 
devisee  or  legatee  acquires  a  vested  interest  in  the  property;  for  as  the 
iTvill  cannot  take  effect  until  the  testator's  death,  it  cannot  operate  in 
favour  of  objects  who  are  not  in  existence  at  that  period ;  nor  will  a 
lapsed  devise  in  such  a  case  be  transmissible  to  the  children  or  representa- 
tives of  the  party  so  dying,  with  the  solitary  exception  which  the  late 
^Vills  Act  has  made  with  respect  to  estates  tail,  and  gifts  to  children,  or 
other  issue  of  the  testator  himself.  Neither  does  the  addition  of  words 
of  limitation  annexed,  either  in  devises  of  real  property  (Brett  v. 
Bigden,  Plow.  345  ;  Cro.  Eliz.  422 ;  FuUer  v.  Fuller,  Cro.  Eliz.  422 ; 
Sympson  v.  JHamsby,  Pre.  Cha.  439;  Wynn  v.  Wynn,  3  Bro.  P.  C.  95, 
edit.  Toml.;  Ambrose  v.  Hodgson,  3  Bro.  P.  C.  416,  edit.  Toml.;  Good- 
right  V.  ffUght,  1  P.  Wms.  397;  fFamer  v.  White,  cited  6  T.  R.  518 ; 
J?enn  v.  Bagshaw,  6  T.  R.  512 ;  Maybanks  v.  Brooks,  1  Bro.  C.  C.  84), 
or  to  bequests  of  personal  estate  {EUiott  v.  Davenport,  1  P.  Wms.  85 ; 
Maybanks  v.  Brooks,  1  Bro.  C.  C.  84 ;  Corbyn  v.  French,  4  Ves.  418, 
435 ;  Tidwell  v.  Ariel,  3  Mad.  403),  render  the  representatives  substi- 
tuted and  independent  objects  of  gifl:  {ShuttleworA  v.  Greaves,  4  Myl. 
&  Cra.  35.)    But  although  the  representatives  cannot  take  by  transmis- 
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sion  from  the  party  tliej  represent,  they  may  nerertheless  take  origiBal^ 
under  that  descriptive  title  and  as  a  designation  of  a  particular  dm  ' 
persons  npon  whom  the  testator  intends  the  property  shall  devolve^  if  li 
the  nature  of  a  substituted  bequest ;  as,  where  personal  estate  ig  ~ 
queathed  to  a  man,  his  executors  and  administrators,  and  there  is 
express  declaration  that  in  case  of  his  death  the  legacy  should  not  laptt 
but  be  transmissible  to  his  representatives,  such  representatives  maj  hi 
substituted  in  the  legatee's  stead,     In  this  respect,  however,  there 
to  be  a  distinction  between  the  bequest  of  a  legacy  which 
vested  upon  the  testator's  decease,  and  one  that  is  to  become  vested  it' 
some  more  distant  period,  as  on  the  legatee  attaining  twenty-one,  sm^ 
riage,  or  the  like.     In  the  former  case  the  personal  representatives  of 
the  legatee  may  be  substituted  in  his  place  if  he  die  in  the  teststah.^ 
lifetime;  but  in  the  latter  case  the  representatives  will  not  beooai' 
entitled  unless  the  legatee  should  survive  the  testator  and  die  in  Iki 
interval  between  that  time  and  the  legacy  becoming  vested :  {Bnifi  r« 
Abbotty   3  Bro.  C.  G.  226  ;    Sibley  v.  Cooke,  3  Atk«  572;  Cofhf%  r. 
French,  sup.;  Bone  v.  Cook,  11  Pri.  332 ;  S.  C,  McCleL  168;  Samkn 
V.  Vanteury  Cr.  &  Ph.  240 ;  Taylor  v.  Beverley,  1  (3oll.  109.) 

In  conformity  with  the  doctrine  above  laid  down,  it  was  held  that  a 

bequest  to  the  next-of-kin  to  a  married  woman,  to  whom  an  absoliils  ' 

bequest  was  made  in  case  of  her  surviving  her  husband,  would  out 

entitle  the  former  to  take  as  substituted  objects  of  the  gift  in  case  of  ksr 

decease  in  her  husband's  lifetime,  unless  she  had  previously  survived  ths 

testator:  {Baker  v.  Hanbury,  3  Buss.  340,  n.)    But  in  a  subsequent 

case  {Edwards  v,  Saloway,  12  Jur.  487),  where  the  testator  gave  tiia 

residue  of  his  real  and  personal  estate  to  trustees  to  invest  the  same,  and 

to  pay  the  interest  to  his  wife  for  her  life  for  her  separate  use^  and  aftff 

her  decease,  as  to  half  the  capital,  upon  trust  for  such  persons  as  Ui 

vnfe  should  by  deed  or  will  appoint ;  and  in  default  of  appointmoit  he 

gave  the  same  unto,  between  and  amongst  her  next-of-kin,  as  in  the 

case  of  distribution  of  intestate's  effects,  and  the  wife  having  died  in  her 

husband's  lifetime  without  executing  her  power,  it  was  held  by  Sir 

Knight  Bruce,  V.-C,  that  her  next-of-kin  were  entided  to  the  uni^ipoiated 

fund,  which  decision  was  afterwards  affirmed  by  Lord  Gottenham  on 

appeal.     In  the  recent  case  of  Pritchard  v.  Norris  (5  L.  T.  Bep.  60)^  s 

testator  appointed  a  sum  to  the  personal  representative  of  J.  C.  (a  deid 

person),  as  if  the  same  had  at  the  time  of  the  decease  of  J.  C.  been  part  of 

his  unbequeathed  personal  estate.     J.  C.  had  died,  leaving  a  widow  and 

nine  children,  and  the  widow  and  two  of  the  children  were  dead  at  the 

date  of  the  will.     At  the  death  of  the  testator  the  seven  remaixmf 

children  still  survived.     It  was  held  by  the  Court  of  Appeal,  affinmog 

the  decision  of  Wood,  Y.-C,  that  by  ^'  the  personal  representatives  d 

J.  C."  were  intended  the  personal  representatives  entitled  at  his  death  to 

his  personal  estate  under  the  Statute  of  Distributions. 

In  the  case  of  a  limitation  to  persons  as  joint  tenants,  which,  in  the 
absence  of  words  expressive  of  a  division,  will  in  a  gift  to  several  penooi 
always  create  that  estate,  the  devise  will  not  lapse  so  long  as  any  one  of 
them  remain,  either  by  the  death  of  his  companions  in  the  testator^i 
lifetime,  or  before  the  period  of  the  interest  becoming  vested  (  Croekt  r. 
De  Vandes,  9  Yes.  197 ;  Sivaine  v.  Burton,  15  Yes.  366 ;  see  zlsoDefif 
V.  Kemp,  Eq.  Ca.  Abr.  216,  pi.  7 ;  Bu£ar  v.  Bradford,  2  Atk.  220; 
Morley  v.  Burd,  3  Yes.  268),  or  fidling  of  effect  in  any  other  way: 
{Humphrey  v.  Tayleup,  Ambl.  136 ;  Lar^ns  v.  Larking,  3 -Bos.  h  PttO- 
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Short  ex  dem.  GastreU  v.  Smithy  4  East,  419.)    But  a  different  rule       Wills. 
^i|revails  with  respect  to  tenants  in  common  who  take  distinct  shares,  which    ,i^JT~" 
not  survive  to  their  companions,  unless  the  will  contains  express     ^^^JaJ^^ 

^ AKivisions  for  survivorship :  {Page  v.  Page^  2  P.  Wms.  489.)  ' 

A  devise  of  entailed  estates  would,  previously  to  the  late  Wills  Act  Devise  of 
Vict.  c.  26),  have  lapsed  in  like  manner  as  the  devise  of  estates  in  a  «nt*»^  lands 
simple  by  the  devisee's  death  in  the  testator's  lifetime  j  but  now,  by  dwth  rf  deviaw 
^^  32nd  section  of  that  act  it  is  enacted,  "  that  where  any  person  to  whom  in  tail, 
r  real  estate  shall  be  devised  for  an  estate  tail,  or  an  estate  in  quaei 
ail,  shall  die  in  the  lifetime  of  the  testator,  leaving  issue  which  would  ^*|g  ^  ^^^ 
inheritable  under  such  entail,  and  any  such  issue  shall  be  living  at 
time  of  the  death  of  the  testator,  such  devise  shall  not  lapse,  but  shall 
e  effect  as  if  the  death  of  such  person  had  happened  immediately  after 
death  of  the  testator,  unless  a  contrary  intention  shall  appear  by  the 
11." 

With  regard  to  gif^B  to  children  or  issue  of  the  testator,  the  33rd  As  to  gifts  to 
tion  enacts,  "  that  where  any  child  or  other  issue  of  the  testator  to  p^il^J^n  ^ 
horn  any  real  or  personal  estate  shall  be  devised  or  bequeathed,  for  any  ^"^^ 
te  or  interest  not  determinable  at  or  before  the  death  of  such  person,  ^^**'  ^  ^^^^ 

die  in  the  lifetime  of  the  testator,  leaving  issue,  and  any  issue  of  °'     '"' 
h  shall  be  living  at  the  time  of  the  death  of  the  testator,  such  devise 
bequest  shall  not  lapse,  but  shall  take  effect  as  if  the  death  of  such 

n  had  happened  immediately  after  the  death  of  the  testator." 
It  has  been  determined  that  tins  clause  of  the  statute  does  not  substi-  Stat,  l  Vict, 
the  issue  for  the  pre-deceased  devisee,  but  the  latter  will  take  a  fee  o-  ^^f  "•  ^> 
pie  conditional  depending  either  on  his  surviving  the  testator,  or  on  '^^TLf^x^ 
leaving  issue  living  at  the  time  of  such  testator's  death ;  and  the  ^^  ^^^  f^ 
visee  may  dispose  of  such  interest  by  his  will,  notwithstanding  he  pro-deceased 
iould  happen  to  die  in  thetestator's  lifetime :  {Johnson  Y.Johnson,  3  Hare,  derisee. 
7  157.)    Nor  does  the  enactment  that  a  bequest  to  a  child  who  died  in  Nor  to  beqnest 
^  ihe  testator's  lifetime  leaving  issue  living  at  the  testator's  death  shall  ^?  ^  ^^<1  ^^o 
*  Hot  lapse,  apply  to  a  testamentary  appointment :  ( Griffith  v.  Gale,   12  ^Ij^t'^^tg 
1  Km.  327.)  lifetiml 

,^      Before  the  Statute  of  Frauds,  a  will,  whether  of  real  or  personal  estate,  ^  ^  ^y^^ 
;!  Slight  have  been  republished  by  mere  word  of  mouth,  and  this  would  ropabUcation 

even  have  had  the  effect  of  passing  subsequently-acquired  lands:  of  will. 
7  {Montague  v.Jefferies,  I  BolL  Abr.  618,  pi.  6,  7;  Trevittion^s  case,  Dy. 
'  143,  a.  b.;  Beckford  v,  Parnecott,  Cro.  Eliz.  493;  Fuller  v.  Fuller,  ib. 
423;  Cotton  v.  Cotton,  2  Yem.  209.)  But  after  the  Statute  of  Frauds 
cuue  into  operation  there  could  be  no  parol  republication  of  a  will  of 
red  estates  {Acherlet/  v.  Vernon,  2Eq.  Ca.  Abr.  769,  pL  1;  S.  C,  9 
Mod.  78;  Hdwe  v.  Burton,  Comb.  84;  Martin  v.  Savage,  1  Yes.  440, 
cited);  a  rule  which  was  at  one  time  so  strictly  adhered  to^  that  it  was 
considered  there  coald  not  be  an  implied  republication  of  a  wOl  of  lands, 
even  by  the  execution  of  a  codicil  expressly  referring  to  the  will,  but 
that  the  will  itself  must  have  been  re-executed  :  {Lytton  v.  Lady  Falk^ 
land,  Yin«  Abr.  tit.  Dev.  2 ;  Panphrase  y.Lord  Lansdovm,  ib.)  But  this 
doctrine  has  been  long  since  overruled,  and  for  a  long  time  past  it  has 
been  settled  that  the  re-execution  of  the  will  was  not  necessary  for  the 
parpose  of  republication,  if  there  was  a  writing  according  to  the  pro- 
visions of  the  Statute  of  Frauds  expressing  that  intent :  {Acherley  v. 
Vernon,  sup, ;  Potter  v.  Potter,  1  Yes.  sen.  437  ;  Gibson  v.  Montford, 
1  Yes.  485;  Carte  v.  Carte,  3  Atk.  180;  Attorney 'General  v.  Downing, 
AmbL  671;  Jaeluon  v.  Hwiack,  2  Eden,  253;  Barnes  v.  Crowe,  1  Yes. 
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486;  Piggott  v.  fFaller,  7  t5. 98  ;  Goodtide  v.  Meredith,  2  Mau.  &  Selw. 
5;  Hulme  v.  Heygate^  1  Mer.  285.) 

The  effect  of  republication  was  to  make  the  will  operate  from  that 
date,  in  which  case  even  freehold  estates  acquired  subsequently  to  the 
will,  might  have  been  comprehended  under  a  general  devise  of  the  tes- 
tator's reinl  estate  ;  so  that  where  a  testator  having  by  his  will  devised 
all  his  lands,  subsequently  purchased  a  freehold  estate,  and  then  by  a 
codicil,  attested  by  three  witnesses,  devised  certain  freehold  property, 
but  not  the  purchased  estate,  it  was  treated  as  quite  clear  that  the  latter 
passed  under  the  will  by  the  effect  of  the  republication  :  (^Goodtide  v. 
Meredith,  2  Mau.  &  Selw.  5.)  Nor  was  it  necessary  that  a  codicil,  if 
duly  executed  in  pursuance  of  the  Statute  of  Frauds,  should  contain  any 
mention  of  real  estate  in  order  to  effect  a  republication  :  ( Guest  v. 
WUlasey,  12  Moore,  223;  Piggotv.  Waller,  7  Ves.  98;  Rowlep  v.  Eyton, 
2  Mer.  128.)  But  the  intent  to  republish  a  will  might  have  been  nega- 
tived by  the  language  of  the  codicil  itself ;  for  though  a  republication 
would  have  taken  effect /without  any  positive  expression  of  that  intention, 
it  would  never  have  been  allowed  to  have  that  operation  in  the  face  of 
a  manifest  intent  to  the  contrary:  {Bowes  v.  Bowes,  7  T.  R.  482;  Hughes 
V.  Turner,  2  Myl.  h  Kee.  666;  see  also  Parker  v.  Biscoe,  8  Taunt.  699; 
S.  C,  J.  B.  Moore,  24;  Smith  v.  Dearmer,  8  You.  h  Jerv.  278;  Money- 
penny  V.  Bristow,  2  Russ.  &  Myl.  117.) 

The  republication  of  a  will  would  have  had  the  effect  of  passing  a 
renewed  lease  {Carte  v.  Carte,  3  Atk.  180),  but  it  would  not  have 
revived  a  lapsed  devise  :  {Doe  v.  Kett,  4  T.  R.  601.)  Neither  would  it 
have  had  the  effect  of  reviving  a  legacy  which  had  been  addeemed  or 
satisfied  by  a  subsequent  advancement  to  the  legatee,  unless  the  codicil 
expressed  an  intention  to  revive  the  bequest :  {Izard  v.  Hurst,  2  Freem. 
224  ;  Monck  v.  Lord  Monch,  1  BaU  <&  B.  298.) 

The  importance  of  the  doctrine  of  republication  is  now  greatly  di- 
minished by  the  late  Wills  Act  (1  Vict.  c.  26).  which  makes  every  will 
to  speak  from  the  time  of  the  death  of  the  testator,  and  not,  as  formerly, 
from  the  ^  time  of  publication  ;  and  which  also  makes  every  general 
residuary  devise  comprehend  all  such  estate  as  the  testator  is  entitled  to 
at  the  time  of  his  decease,  as  well  real  as  personal,  without  any  reference 
to  the  time  he  acquired  such  property.  Where  a  will  is  made  before 
the  late  Wills  Act  is  republished,  by  a  codicil  made  subsequently,  it  will, 
unless  a  contrary  intent  be  expressed  have  the  effect  of  bringing  the 
whole  will  within  the  scope  and  operation  of  the  act,  and  thus  pass  all 
such  real  estate  as  the  testator  may  die  possessed  of,  provided  the  will 
contains  terms  sufficiently  ample  to  comprehend  it,  notwithstanding  the 
whole  of  it  has  been  acquired  subsequently  to  the  publication  of  the 
wilL 

It  will  also  have  the  effect  of  comprehending  property  which  would 
not  have  been  included  under  a  description  contained  in  a  will  made 
prior  to  the  operation  of  the  new  Wills  Act,  had  it  spoken  from  the  date, 
instead  of  the  time  of  republication  ;  for,  as  in  the  recent  case  of  Wiieom 
Y,  Eden  (16  L.  T.  Rep.  152),  where  a  testator  made  his  will  in  1815, 
giving  all  the  residue,  &c^  of  his  personal  estate,  &c,  to  his  brother  A., 
whom  he  appointed  executor,  he  also  gave  and  devised  all  and  singalar 
his  manors,  &c.,  lands,  tenements,  tithes,  and  Jiereditaments,  &c.,  situate 
at,  &c.,  and  all  other  his  real  estate,  &c.,  to  B.  A.  died  in  1841,  and 
in  July  of  that  year  the  testator  made  a  codicil  appointing  another  exe- 
cutor, and  ratified  and  confirmed  his  will.    It  was  held,  by  the  Court  of 
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Exchequer,  that  the  will,  having  been  thus  republished  by  the  codicil,  Wills. 
in  July,  1841,  must,  according  to  the  provision  of  sect.  34  of  the  Wills  ~T~ 
Act  (1  Vict.  c.  2^\  be  deemed  to  have  been  made  at  that  date,,  and     ^r^J^i^ 

consequently  was  governed  by  the  26th  section  of  that  statute,  which        

enacts  that  a  general  devise  of  lands  shall  include  leasehold  as  well  as* 
freehold  lands  ;  and  therefore,  that  the  leaseholds  passed  under  this  will. 
Previously  to  the  new  Wills  Act,  leaseholds  would  not  have  passed 
under  a  general  devise  of  real  estate,  where  the  testator  was  possessed 
both  of  freehold  and  leasehold  property,  unless  there  were  some  expres- 
sions in  the  will  denoting  an  intent  to  include  both  kinds  of  property 
under  the  same  denomination  :  (Rose  v.  Bartktty  Cro.  Car.  293  ;  Davis 
V.  Gidbs,  3  P.  Wms.  26  ;  Knotsford  v.  Gardiner,  2  Atk.  450.) 
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The  Statute  of  WillB  (32  Hen.  8,0.  1)  empowered  all  persons  to  devise 
their  lands  without  any  restriction  whatever ;  but  the  subsequent  statute 
(34  &  35  Hen.  8,  c.  5)  expressly  excepted  devises  by  corporations,  and 
also  expressly  provided  that  all  wills  by  any  woman  coveriy  or  person 
within  the  age  of  twenty-one  years,  idiot,  or  person  of  non-sane  memory, 
shall  not  be  taken  to  be  good  or  effectual  in  law  :  (stat.  14.) 

With  respect  to  the  disability  of  corporations  to  devise,  it  extends  as 
well  to  corporations  sole  as  aggregate ;  but  by  special  enactments  the 
king  or  queen  of  this  realm  have  been  empowered  to  devise  any 
lands  purchased  by  them  out  of  any  moneys  from  the  privy  purse,  or 
any  other  moneys  not  appropriated  to  the  public  service,  or  any  lands 
coming  to  them  by  gift  of  descent  from  any  persons  not  being  kings  or 
queens  of  the  realm  :  (stat  39  &  40  Geo.  3,  c.  28,  s.  4.) 

Joint  tenants,  although  not  mentioned  in  the  statute  of  34  &  36 
Hen.  8,  amongst  the  persons  thereby  rendered  incapable  of  devising,  are 
nevertheless  unable  to  make  any  testamentary  disposition  of  property  so 
holden  that  shall  be  in  anywise  available,  unless  under  some  particular 
circumstances  which  will  be  noticed  hereafter.  The  reason  that  a  joint 
tenant  cannot  devise  proceeds  from  the  peculiar  nature  of  the  tenure, 
which,  upon  the  death  of  one  of  the  joint  tenants,  survives  to  his  com- 
panions, instead  of  being  transmissible  to  his  heirs,  so  that  the  right  of 
survivorship,  taking  precedence  of  the  devise,  defeats  all  claims  under 
the  deceased  joint  tenant's  will,  by  vesting  the  estate  in  the  surviving 
tenants,  and  thus  leaving  nothing  upon  which  the  will  can  operate:  (Co. 
Litt.  1 85,  a ;  Suift  v.  Roberts,  3  Bur.  1438.)  Nor,  until  the  new  Wilb  Act 
(1  Vict.  c.  26),  would  a  devise  of  lands  holden  in  joint-tenancy,  of  which 
the  testator  eventually  became  solely  seised  by  survivorship,  or  severally 
seised  by  partition,  have  passed  under  a  description  in  a  previous  will 
sufficient  to  comprehend  it»  as  the  latter  acquisition  would  have  been 
regarded  as  a  fresh  purchase  incapable  of  passing  by  a  will  made  pre- 
viously ;  but  now,  by  the  act  above  mentioned,  all  future  interests  in 
lands  may  pass  if  the  terms  of  the  will  are  sufficiently  comprehensive  to 
include  them  :  (sect  3.) 

The  like  rule  extends  equally  to  joint  tenants  of  personal,  as  of  real 
estate,  with  the  exception  of  goods  which  parties  hold  jointly  for  the 
purposes  of  trade,  the  latter  of  which  will  not  go  over  to  the  surviving 
co-partners,  but  be  transmissible  to  the  representatives  of  the  deceased 
partner. 

A  second  exception  to  the  rule  of  joint  tenants  being  incapacitated 
from  devising  the  joint  property  is,  in  the  case  of  joint  tenants  of  tene- 
ments holden  in  London,  who  may  by  the  custom  of  that  city,  devise 
their  interest  in  such  property  without  any  other  severance. 

A  third  exception  is,  where  two  or  more  persons  advance  money  in 
separate  portions  upon  mortgage,  but  the  conveyance  is  made  to  them 
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jointlj,   in   which   case,   although  the   legal  estate  in  the  mortgaged       Wells. 
premises  will  go  over  to  the  survivors,  the  beneficial  interest  in  the  ^.^"Ln-- 
moneys  so  respectively  advanced  will  be  transmissible  to  the  represen-     ^^^^^^ 
tatives  of  the  dying  mortgagees  :  {Rigden  v.  Valier^  3  Atk.  371.)  

The  fourth  exception  is,  where  two  or  more  jointly  purchase  lands,  mooej 
and  the  proportions  of  the  purchase  moneys  are  not  equal;  for  under  "'P"**®^^^'*!^ 
such  circumstances,  notwithstanding  the  legal  estate  will  go  over  to  the  ™**'^'8*^' 
survivors,  they  will  only  hold  as  trustees  for  the  representatives  of  their  No  surviforehip 
deceased  co-tenants.     The  same  rule  also  holds   where  two  or  more  >"  ^^^^7  "^^^^ 
persons  make  a  purchase,  and  the  property  is  conveyed  to  them  jointly,  |he  purohMe" 
after  which  some  or  one  of  them  lay  out  a  considerable  sum  of  money  in  monejare  not 
repairs,  or  in  improving  the  estate,  which  will  confer  a  lien  upon  the  eqoaL 
land  for  the  benefit  of  the  representatives  of  the  parties  or  party  ad- 
vancing the  money.     And  in  all  cases  of  a  joint  undertaking,  or  partner- 
ship in  trade,  or  in  any  other  dealings,  joint  tenants  are  in  equity 
considered  in  the  same  light  as  tenants  in  common,  and  the  survivors  as 
trustees  for  those  who  are  dead :  (see  Partridge  v.  Partridge^   1  Atk. 
467 ;  2ib.55;  Lake  v.  Gibson,  1  Eq.  Ca.  Abr.  291 ;  S.  C,  1  P.  Wms. 
138  ;     stib  nam.  Lake   v.   Cradock ;   and  see  Hamel   v.  Hunt,   Pre. 
Cha.  163.) 

And  although  a  joint  tenant  cannot  sever  the  joint  tenancy  by  will  ^"P®5  .**'"■• 
there  is  nothing  to  prevent  him  from  so  doing  by  deed.     Any  joint  t^n*nrto*adopt 
tenant,  therefore,  who  is  desirous  of  devising  his  estate,  should  in  the  ^bo  is  dosiroos 
first  place  sever  the  tenancy,  and  then,  having  converted  his  estate  of  devislig  his 
into  a  tenancy  in  common,  he  has  a  devisable  estate  within  the  express  property, 
words  of  the  statute  34  &  36  Hen.  8,  c.  5. 

Tenants  in  tail  cannot  devise  their  entailed  states,  because  their  power  Tenants  in  tail. 
of  alienation  ceases  with  their  death ;  but  by  barring  the  entail  and 
acquiring  a  fee  simple,  a  testamentary  power  may  be  acquired,  and  this 
may  now  be  effected  even  if  done  subsequently  to  date  of  will,  which  is 
now  made  to  speak  from  the  testator's  death,  without  any  reference  to 
the  time  at  which  it  is  made  :  (1  Vict.  c.  26.) 

A  married  woman  was  both  before,  and  also  by  the  statute  of  34  &  35  As  to  the 
Hen.  8,  c.  5,  incapacitated  from  disposing  of  her  real  estate  ;  but  she  is  P!*^«'.of 
empowered  to  evade  this  law  by  devising  through  the  medium  of  a  use  ^^^^^^ 
or  trust.     This  is  done  by  conveying  her  property  to  trustees  previously  woman  oyer 
to  her  marriage,  to  such  uses  or  upon  such  trusts  as  she  shall^  by  deed  her  freehold 
or  will,  and  notwithstanding  her  coverture,  appoint ;  in  which  case  she  property. 
may  exercise  her  power  either  by  deed,  or  by  will,  in  precisely  the  same 
manner  as  if  she  were  sole :  {Abbott  v.  Burton,  I  Willes,  180 ;   11  Mod. 
181;    Travel  v.   Travel,  3  Atk.  711;    fomlinson   v.  Deighton,  1   P. 
Wms.  149 ;  Peacocke  v.  Moncke,  1  Ves.  sen.  90 ;  Fettyplace  v.  Gorges, 
3  Bro.   C.  C.   8 ;   Rick  v.  Cockell,   9  Ves.  319  ;   Wagstaff  v.  Smith, 
9  Ves.  520  ;  Bumahy  v.  Griffin,  2  Ves.  7*;   Maundrell  v.  MaundreU, 
7  Ves.  567.)    But  a  married  woman  cannot  confer  such  a  power  upon  ' 
herself  without  entering  into  a  deed  in  which  her  husband  must  concur, 
and  which  she  must  also  acknowledge  in  pursuance  of  the  provisions  of 
the  Fine  and  Recovery  Substitution  Act :  (3  &  4  Will.  4,  c.  74.)     But 
although  a    married  woman  cannot  confer  this  power  upon   herself, 
without  entering  into  such  an  assurance  as  above  mentioned,  such  power 
may  be  conferred  upon  her  by  a  third  party  either  by  deed,  or  by  wilL 
Neither  are  there  any  precise  words  necessary  to  create  a  power  of  this 
kind,  provided  the  intention  be  clearly  expressed ;  therefore  a  gift  simply 
to  the  separate  use  of  a  married  woman  has  been  considered  tantamount 

VOL.  II.  2  s 


628 


CONCISE  PRECEDENTS  IK 


Wills. 

TeMtamenianf 
Capacity, 


When  a  married 
woman  may  be 
treated  as  a 
feme  sole. 


As  to  wills  of 
m.inied  women 
with  their 
httbband's 
licence  and 
authority. 


Effect  of 
hoaband's 
death  npon 
wife's  will. 


As  to  husband's 
teatamentarj 
power  of 
disposition 
over  wife's 
property. 


to  a  gift  to  such  uses  as  she  shall  by  deed  or  will  appoint  (see  AbboH 
V.  Burton,  and  the  other  cases  above  referred  to)  ;  neither  is  it  mateml 
in  what  part  of  the  instrument  such  power  be  inserted.  And  this  may 
be  made  to  comprehend  either  real  or  personal  estate  :  {Buck  ▼.  Milkr, 
2  Ves.  583  ;  Hulme  v.  Tenant,  1  Bro.  C.  C.  18.) 

A  married  woman  whose  husband  has  abjured  the  realm,  or  been 
banished  bj  act  of  Parliament  {Countess  of  Portland  v.  Prodqcr^ 
2  Vem.  104),  or  transported  beyond  the  seas  {Ex  parte  Franks^  1  Moore, 

6  Sc.  11),  is  restored  to  the  rights  and  privileges  of  discoverture,  and 
may  dispose  of  her  property  in  the  same  manner  as  a  feme  sole. 

A  married  woman  may  also  make  a  will  of  personal  estate  by  her 
husband's  licence  or  authority  ;  but  as  a  husband  may  revoke  this  licence, 
the  proper  course  where  such  a  power  is  intended  to  be  reserved,  is,  fir 
the  husband  to  enter  into  marriage  articles,  or  a  bond  in  a  suffideat 
penalty  to  permit  his  wife  to  make  a  will,  and  to  dispose  of  money  or 
legacies  to  a  certain  amount,  and  in  that  case,  if  after  the  marriage,  <ff 
during  it,  she  makes  any  writing  purporting  to  be  her  will,  and  disposes 
of  legacies  to  the  value  agreed  upon,  though  in  strictness  of  law  she 
cannot  make  a  will  without  her  husband's  positive  assent  to  her  specific 
will,  but  only  something  like  a  will,  yet  this  wiU  shall  be  good  as  ao 
appointment,  and  the  husband  is  bound  by  his  agreement,  bond,  or 
covenant,  to  allow  the  execution  of  it :  {Marriott  v.  Kinsman,  Cro.  Car. 
219.)  According  to  the  former  practice  in  the  Eksclesiastical  Courts,  an 
appointment  of  this  nature  was  not  admitted  to  probate  without  the  hus- 
band's concurrence,  but  it  was  nevertheless  carried  into  execution  in  equitj; 
and  the  husband  was  also  liable  to  be  sued  upon  his  bond  or  covenant  at 
law,  in  case  of  refusing  his  consent :  (4  Bum  E.  L.  53 ;  Daniel  ▼.  C^ood- 
wyn,  Sug.  Pow.  App.  11.)  But  it  is  now  settled  that  such  an  appointment 
cannot  be  made  available  either  at  law  or  in  equity  without  probate: 
{Ross  V.  Ewer,  1  Atk.  160 ;  Stone  v.  Forsyth,  Doug.  681  ;  Jenkau 
V.  Whitehouse,  1  Burr.  54 ;  Rich  v.  Cockell,  9  Ves.  369.)  And  the 
appointment  is  now  allowed  to  be  proved  without  the  husband's  consent, 
the  probate  being  limited  to  the  property  comprised  in  the  power  (see 
Tappenden  v.  fValsh,  1  Phil.  352  ;  Moss  v.  Brander,  ib.  254.)  In 
these  cases  the  Ecclesiastical  Courts  will  not  look  nicely  into  the  ques- 
tion whether  tho  appointment  is  authorized  by  the  power,  as  the  grant 
of  probate  does  not  determine  the  right,  but  leaves  it  open  to  the 
decision  of  the  temporal  courts  :  (1  PhiQ.  353 ;  and  see  Mr.  Jacob's  note 
to  2  Rop.  Husband  and  Wife,  188.) 

In  case  of  the  husband's  de^tth  the  wife's  wiU  becomes  void  so  far  as  it 
derives  its  effect  from  his  consent,  but  it  will  still  remain  good  so  far  as 
she  was  empowered  to  make  it  without  his  consent  {Scammele  v.  ffit- 
kinson,  2  East,  552) ;  yet  will  stiU  be  valid  as  an  execution  of  a  power, 
or  as  a  disposition  of  property  belonging  to  her  during  her  coverture  as 
separate  estate  :    (see  Dingtoell  v.  Asken,  1  Cox,  427  ;   Doe  ▼.  fVeUer^ 

7  T.  R.  478  ;   Tappenden  v.  Walsh,  TPhill.  352.) 

As  all  the  goods,  and  all  chattels  personal  of  a  wife  become  the  absolote 
property  of  her  husband,  he  may  dispose  of  them  by  will,  as  well  as  bj 
any  act  to  take  effect  in  his  life  time  :  (Co.  Litt.  300.)  But  with  respe^ 
to  her  chattels  real,  the  law  only  gives  him  a  qualified  title.  He  may  by 
alienation  defeat  her  title  to  them,  and  if  he  outlives  her,  he  will  become 
absolutely  entitled  to  them  without  even  taking  out  administration  to  her 
effects  ;  but  if  she  be  the  survivor,  then  the  chattels  real  will  remain 
in  statu  quo,  and  she,  and  not  her  husband's  next-of-kin,  will  be  en^ 
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titled  to  them.     Hence  it  follows  that  he  cannot  dispose  of  them  by  his       Wills. 

will  against  her  surviving  him  ;  for  as  the  will  does  not  take  effect  until        

after  his  death,  the  law  takes  precedence,  and  vests  such  chattels  real  in     'caewUv'^ 

the  wife  immediately  upon  his  decease  ;  but  if  he  happens  to  be  the        

survivor,  then  his  testamentary  disposition  will  be  good :  (Co.  Litt.  351  ; 
1  RoU.  Abr.  345,  pi.  40  ;  Dy.  251  ;  2  Eq.  Ca.  Abr.  138,  pi.  4  ;  Doe 
dem.  JRoberts  v.  Polgreeny  1  H.  Black.  535  ;  1  Bop.  Husband  and  Wife, 
173.) 

A  husband  could  not  formerly  have  prejudiced  his  wife's  right  of  ^*^ether 
dower  by  devising  away  the  lands  out  of  which  this  right  arose ;  but  ^^^J^t^^" 
now  by  the  late  Dower  Act   (3  &  4  Will.  4,  c  105),  he  is  not  only  ^if^'g  ^g^t  of 
empowered  to  do  so  by  disposing  of  the  property  by  deed,  will,  or  dower. 
contract,  but  also  to  exclude  her  from  all  title  to  dower  by  a  simple 
declaration  to  that  effect,  and  without  making  any  disposition  whatever  : 
(sects.  4,  7.)    But  this  law  only  holds  with  respect  to  husbands  married 
subsequently  to  1834,  for  with  respect  to  those  married  previously  the 
disability  still  exists. 

Persons  of  unsound  mind  are  incapable  of  making  wills,  amongst  which  Persons  of 
are  included  idiots,  lunatics,  and  persons  grown  childish  by  reason  of  old  w»«>und  mind. 
age  or  distemper.  Persons  born  deaf,  dumb,  and  blind  are  also  viewed 
in  the  dame  light  as  idiots,  as  wanting  those  senses  which  furnish  the 
human  mind  with  ideas  :  (Swin.  97 ;  Shep.  Touch.  403  ;  Co.  Litt. 
42,  b,)  But  it  is  otherwise  where  a  person  is  only  afflicted  with  some  of 
these  defects  ;  for  a  person  who  is  both  deaf  and  dumb  may  have  a 
perfect  intellect  and  disposing  capacity ;  neither  does  blindness  in  any 
way  preclude  the  afflicted  party  from  making  a  will  {Longchamp  v. 
Finch,  2  New  Rep.  415)  ;  neither  in  such  case  is  it  absolutely  necessary 
that  the  will  should  be  actually  read  over  in  the  blind  man's  presence  ; 
but  it  is  almost  needless  to  say  that  this  is  an  act  which,  under  such 
circumstances,  ought  never  to  be  omitted. 

But,  notwithstanding  madmen  are  disabled  from  making  a  will,  this  As  to  the 
incapacity  only  exists  during  the  time  they  are  labouring  under  derange-  P^^®^  ®^  * 
ment ;  for  during  a  lucid  interval  their  testamentary  capacity  is  restored,  deviaaVnrinff  a 
and  they  are  again  rendered  capable  of  perfomdng  acts  binding  upon  lacid  interval. 
themselves  and  others  :    (Swin.  72  ;    Beverley's  case,  4   Rep.   1236  ; 
Kemble  v.  Church,  3  Hag.  275.)     And  although  an  inquisition  finding 
a  man  a  lunatic  is  prima  fade  evidence  of  lunacy  during  the  whole 
period  covered  by  such  inquisition,  yet  it  does  not  preclude  proof  that  a 
will  was  executed,  or  some  act  was  done  during  a  lucid  interval :  {Hall 
V.  Warren^  9  Ves.  605  ;    Re  Watts^  1  Curt.  594.)    Nor  will  even  the 
fact  of  a  person  being  confined  in  a  madhouse  necessarily  invalidate  a 
will  or  other  instrument  executed  by  him  during  a  lucid  interval,  if  the 
latter  fact  can  be  clearly  established.     Thus,  in  a  case  mentioned  by 
Lord  Eldon  in  McAdam  v.  Walker  (1  Dow.  179),  in  which  his  lordship 
said  he  had  been  concerned,  where  a  gentleman  who  had  been  for  some 
time  insane,  and  was  confined  in  Richmond,  made  a  will.     It  was  of 
large  contents,   proportioning  the  different  provisions  with   the  most 
prudent  care,  with  a  due  regard  to  what  he  had  previously  done  for  the 
objects  of  his  bounty,  and  in  every  respect  pursuant  to  what  he  declared 
before  his  malady  he  intended  to  have  done.     It  was  held,  that  he  was 
of  sound  mind  at  the  time,  and  consequently  that  the  will  was  valid. 
Nice  questions  have  therefore  often  arisen  as  to  what  will  amount  to 
such  a  remission  or  intermission  of  the  disorder  as  to  amount  to  a  lucid 
interval ;  a  subject  upon  which  it  is  impossible  to  lay  down  any  fixed 
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Wills.       or  general  rales,  as  each  particalar  case  must  always  depend  upon  hs 

own  individual  circumstances.     It  has,  indeed,  been  said  that  when  the 

*C^!^^^  ^*^*  ^^  lunacy  was  once  established  by  clear  evidence,  the  fact  that  the 

'      party  is  restored  to  as  perfect  a  state  of  mind  as  he  previously  possessed, 

should  be  proved  by  evidence  equally  clear  and  satisfactory:  (3  Bra 
C.  C.  in  a  note  to  the  Attorney- General  v.  Pamther.)  Bat  this  is  not 
the  law  now  ;  for  in  several  modem  cases  the  acts  of  the  parties  who 
once  laboured  under  insanity  have  been  held  valid,  notwithstanding  thej 
have  not  been  restored  to  quite  as  perfect  a  state  of  mind  as  they  hsd 
previously  enjoyed :  (Neill  v.  Morley^  9  Ves.  378 ;  UaU  ▼.  Warrtn^ 
ib.  605  ;  Ex  parte  Holyland,  11  Ves.  10  ;  WhUe  v.  WOsan,  13  Ves. 
87 ;  fVhUe  v.  DHver,  Phill.  84  ;  Cartwright  v.  Cartwright  ib.  lOa) 
For  the  memory  which  the  law  considers  as  a  sound  memory^  is  where 
a  person  has  a  sufficient  understanding  to  dispose  of  or  manage  his  pro- 
perty with  judgment  and  discretion,  which  must  be  collected  from  bis 
actions,  words,  or  behaviour  at  the  time.  Still  it  will  not  be  sufficieot 
to  show  that  a  lunatic  has  done  an  act  a  man  in  his  senses  might  have 
done,  as  that  may  happen  in  many  ways :  it  must  be  shown  that  the  act 
proceeded  from  judgment  and  deliberation,  othervrise  the  presamption  of 
lunacy  continues  :  (Co.  Litt.  246,  n.  1.)  The  evidence  ought  to  go  to 
the  state  and  habits  of  the  lunatic,  and  not  rest  merely  upon  an  accidental 
interview  with  an  individual,  an  occasional  instance  of  self-possesoon, 
or  his  giving  a  plain  answer  to  a  common  question  :  {Levy  v.  Luub^ 
3  Mer.  86.)  It  is  requisite  to  show  sanity  and  competence  at  the  time 
of  the  act  to  which  the  lucid  interval  refers ;  for  it  would  be  going  modi 
too  far  to  infer  from  circumstances  too  trivial  in  themselves  to  mark  thai 
restoration  of  mind  which  is  requisite  to  enable  a  person  to  manage  his 
affairs,  a  conclusion  so  general,  as  that  a  person  who  has  been  dearij 
proved  insane  has  so  far  recovered  the  use  of  his  reason  as  to  be  capable 
of  performing  acts  which  are  to  be  binding  upon  himself  and  all  persons 
claiming  under  him. 

Nor  will  even  soundness  and  discretion  of  mind  at  all  times  suffice; 
for  although  a  man  have  a  mind  of  sufficient  soundness  and  discretion  to 
manage  his  affaire  in  general,  yet  if  such  a  dominion  or  influence  be 
obtained  over  him  as  to  prevent  his  exercising  that  discretion  in  making 
his  will,  he  cannot  be  considered  as  having  such  a  disposing  mind  as 
will  give  it  effect :  {Mountain  v.  Bennett,  I  Cox,  355.) 

Infants  are  expressly  exempted  out  of  the  statute  34  &  35  Hen.  8; 
but  this  incapacity  did  not  extend  to  bequests  of  personal  estate,  which 
might  still  have  been  made  by  infants  although  under  age,  if  they  had 
arrived  at  years  of  discretion;  still,  what  age  was  to  be  so  considered 
does  not  appear  to  have  been  clearly  determined.  According  to  the  best 
authorities,  it  appears  to  have  been  agreed  that  a  female  may  make  a  will 
at  twelve  years  of  age,  and  a  male  at  the  age  of  fourteen:  (Went  214; 
Harg.  Co.  Litt,  896 ;  Hyde  v.  Byde,  Gilb.  Rep.  74;  2  Bla.  Com.  497.) 
But  by  the  statute  1  Vict.  c.  26,  no  will  made  by  any  person  under  the 
age  of  twenty-one  years  shall  be  valid;  so  that  all  distinction  between 
wills  of  real  and  personal  estate  is  now  abolished  with  respect  to  the 
age  of  the  parties  making  them. 

In  reckoning  the  age  of  an  infant,  the  day  of  the  birth  will  be 
reckoned  inclusively;  thus  an  infant  bom  on  the  14th  of  Febmaiy,  in 
the  year  1830,  will  be  of  age  on  the  14th  day  of  February  twenty-one 
years  afterwards  ;  and  since  in  law  there  is  not  any  fraction  of  a  dsji 
such  person  will  attain  his  majority  at  the  first  instant  of  the  14th  of 
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February,  widiout  any  regard  to  the  hoar  of  the  day  in  which  he  came       Wills. 
into  existence;  and  conseqaentlj  he  will  be  empowered  to  do  any  legal         '~' 
act  after  twelve  o'clock  of  the  night  of  the  preceding  day:  (Herbert  v.      '^^^^ 
Tarbei,  1  Sid.  162;    S.  C,  Sir  T.  Raym.  84;  Anon.  I  Salk.44;  Sir  R.        I—T' 
IfofcartPs  case,  2  Salk.  625.)  Alieos. 

An  alien  is  incapable  of  holding  lands,  which  upon  office  found  will 
devolve  upon  the  Crown;  but  so  long  as  the  lands  remain  in  his  possession, 
they  will  retain  all  their  incidental  qualities ;  so  that  it  seems  the  wiU  of 
an  alien  will  vest  a  defeasible  title  in  the  devisee,  but  which  he  may  at 
any  time  be  deprived  of  by  the  Crown:  (1  Bla.  Com.  472 ;  Shep.  Touch, 
404;  4  Leon.  84.)  Still,  an  alien  friend  residing  in  this  country  may. 
make  a  will  of  his  goods  and  chattels;  a  privilege  denied  to  an  alien 
enemy,  who,  it  seems,  is  precluded  from  making  any  testamentary  dispo- 
Bition  whatever. 

A  person  attainted  of  treason  is  disabled  from  making  any  testamen-  Traiton  and 
tary  disposition  either  of  real  or  personal  estate,  he  having  in  fact  no  felons. 
property  to  dispose  of^  for  by  the  attainder  it  has,  ipso  Jacto,  become 
vested  in  the  Crown.  But  as  there  is  no  forfeiture  of  lands  without 
attainder,  a  devise  of  lands  will  not  be  avoided  by  an  act  oi  felo  de  se, 
for  a  /elo  de  se  is  never  attainted  as  a  felon,  and  consequently  a  devise  of 
his  lands  will  remain  good  {Rex  v.  Wilson^  3  Barn.  &  Aid.  514);  but  it 
is  otherwise  as  to  bequests  of  personal  property,  which  will  become  for- 
feited, so  that  a  will  must  necessarily  prove  inoperative  as  to  that  kind  of 
property:  (3  Inst.  55;  S win.  67.)  ' 

In  cases  of  attainder  for  petty  treason  or  felony  the  lands  of  the  con-  Pettj  treason 
victs  formerly  escheated  to  the  king  or  other  feudal  lord  by  reason  of  the  *"^  <^elony. 
corruption  'of  blood  consequent  upon  the  attainder,  which  thus  breaking 
the  chain  of  descent  prevented  such  lands  from  descending  upon  the 
heir.  The  devises  of  such  persons  were  by  some  considered  to  be 
absolutely  void,  but  the  better  opinion  seems  to  have  been  that,  like  the 
wills  of  aliens,  they  are  merely  voidable  (Shep.  Touch.  404);  and  such 
it  seems  is  still  the  rule  with  respect  to  persons  not  entitled  to  the 
benefit  of  the  statute  54  Geo.  3,  c.  145,  which  has  abolished  the 
corruption  of  blood  in  all  cases  of  attainder,  except  for  high  treason, 
petty  treason,  and  murder,  or  for  counselling,  approving,  or  abetting 
those  offences. 
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WILL,  DEVISING  FREEHOLD  ESTATES  TO  BE  SOLD,  AND 
POWER  OF  SALE  OF  COPYHOLDS;  WITH  USUAL  INDEMNITY 
TO  PURCHASER;  POWER  TO  CHANGE  TRUSTEES;  APPOINT. 
MENT  OF  EXECUTORS;  CLAUSE  OF  REVOCATION. 


1 .  Commencement  of  will. 

2.  General  devise  of  freehold  estates 

to  trustees. 

3.  Habendum  to  trustees  in  fee. 

4.  Upon  trust  for  sale. 

5.  Power  of  sale  of  copyholds. 

6.  Authority  to  buy  in   and    make 

speciaJ  stipulations. 


7.  Application  of  rents  and  profits  of 

copyholds  until  sale. 

8.  Indemnity  to  purchasers. 

9.  Trustees  to    stand   poasessed  ol 

purchase-moneys. 

10.  To  defray  expenses  of  sale. 

1 1.  Power  to  change  trustees. 

12.  Appointment  of  executors. 

13.  Clause  of  revocation. 


Commeacement 
of  will. 


1.  THIS  IS  THE  LAST  AND  ONLY  WILL  AND 
TESTAMENT  (a)  of  me  {testator),  of,  [here  state  readeHd 
and  occupation  in  tifeJ] 


Practical 
observaiions. 


(a)  It  was  the  practice  in  former  times  to  commence  a  will  with  a  long  intro- 
ductory preamble,  setting  out  the  state  of  mind  and  body  of  the  testator,  and 
with  a  profession  of  his  belief  in  the  Christian  religion ;  and  then,  after  ooin- 
mitting  his  soul  to  his  Maker  and  his  body  to  be  buried,  expressing  an  iateot 
to  make  a  disposition  of  all  his  worldly  possessions.  This  formal  but  sopetflnoos 
commencement  grew  gradually  into  disuse,  and  is  now  rarely  found  in  wills 
prepared  by  professional  men,  who  are  content  to  confine  those  instruments  simply 
to  the  objects  they  are  intended  to  carry  out.  A  will  at  the  present  day,  thoe- 
fore,  usually  commences  in  the  simple  form  above  set  out.  Many  gentlemen  have, 
however,  adopted  the  plan  of  commencing  with  a  clause  revoking  all  fonser 
wills,  instead  of  placing  it  at  the  end  as  was  the  more  ancient  practice ;  bat 
unless  upon  the  ground  of  its  being  a  safer  plan  to  insert  it  in  this  place  than  in 
a  separate  clause,  which  the  draughtsman  may  possibly  forget  to  do,  theie 
appears  no  cause  for  thus  reversing  the  pre-existing  order  of  arrangement,  aod 
inserting  the  clause  in  its  long-established  place  at  the  very  end  of  the  viH. 
It  seems,  also,  that  the  mere  insertion  of  the  word  "  only,*'  as  in  the  above 
clause,  will  have  the  same  operation  as  a  clause  of  revocation,  and  has  therefoie 
been  introduced  into  modern  precedents  of  wills,  a  practice  which  Uie  author 
has  also  thought  proper  to  follow :  (see  Sweet's  Forms  of  Wills,  429.) 
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2.  I  GIVE   AND   DEVISE   unto  (trustees)  (6)  and   their  heirs,       Wilia 
ALT^  and  singular  my  freehold  lands,   tenements   and  heredita-        No.  i. 
ments  whatsoever  and  wheresoever,  which  I,  or  any  person  or    wiUdevinng 
persons  in  trust  for  me,   is  or  are  seised   or  entitled  to,  and    J^I^^i^ 
whether    in    possession,    reversion,   remainder,    contingency    or  Sold^  and  Power 
expectancy,  with  their  and  every  of  their  rights,  members  and  o/  Copyhoidi. 
appurtenances.  GenciiUvise 

of  freehold 

3.  To  HOLD  the  same  unto  and  to  the  use  of  the  said  {trustees)^  the  trostoes. 
their  heirs  and  assigns  for  ever,  to  the  uses,  upon  the  trusts,  and  Habendum  to 
for  the  ends,  intents  and  purposes  hereinafter  expressed  (that  is 

to  say), 

4.  Upon  trust  that   the   said  (trustees),  or  the  survivor  ofUpontrntt 

^  ^  for  sale. 

them,  his  executors  or  administrators,  (c)  or  other  the  trustees  or 
trustee  for  the  time  being  of  this  my  will,  do  and  shall,  as  soon  as 
conveniently  may  be  after  my  decease  (but  as  to  any  estate  or 
estates  to  which  I  may  be  entitled  in  reversion,  not  until  the  same 
shall  respectively  fall  into  possession,  unless  my  said  trustees  or 
trustee  for  the  time  being  shall  think  a  prior  sale  expedient),  to 


(6)  When  real  estate  or  other  property  is  given  to  trustees,  it  should  be  limited  How  the  devised 
to  them  as  joint  tenants,  and  two  trustees  at  least  should  always  be  appointed,  property  nbould 
so  that  in  case  of  the  death  of  either  of  them,  the  whole  trust  estate  may  survii'e  be  limited  to 
to  his  companion.    If  the  trustees  are  to  be  invested  with  a  power  of  sale,  trustees. 
the  power  should  be  extended  to  the  survivor  and  his  representatives,  as  it  has 
been  determined  that  a  power  of  sale  given  to  several  persons  by  name  cannot 
be  exercised  by  the  survivors:  {Attorney- Getieral  v.  Gleg,  1  Atk.  356;  Toums- 
hend  V.  Wilson,  1  B.  &  A.  608 ;  Hall  v.  Dawes^  I  Jac.  129 ;  Bradford  v.  Balfield, 
2  Sim.  264.) 

(c)  It  will  also  in  most  instances  be  advisable  to  limit  trusts  or  powers  of  sale  propriety  of 
to  the  executors  or  administrators  of  the  snrvivor,  and  to  omit  the  limitation  limiting  the 
to  the  heirs.    This  plan  presents  two  obvious  advantages.    In  the  first  place,  if  trusts  or  powers 
the  trust  property  consists  of  real  and  personal  estate,  and  is  limited  to  the  of  sale  to  the 
heirs,  executors  or  administrators  of  the  surviving  trustee,  in  the  case  of  his  personal 
death,  the  trusts  and  powers  relating  to  the  two  kinds  of  property  would  become  representatives 
separated,  those  relating  to  the  real  becoming  vested  in  the  heir,  and  those  ^^  *^®  surviving 
relating  to  the  personalty  in   the  executors  or  administrators.    And  in  the  *"***®* 
second  place,  even  if  the  property  consisted  wholly  of  real  estate,  the  trusts  may 
become  vested  in  a  lunatic  or  an  infant  heir,  who,  although  now  empowered  to 
convey  by  direction  of  the  Court  of  Chancery,  cannot  be  thus  authorised  without 
considerable  expense  being  incurred,  which,  it  is  almost  needless  to  say,  every 
possible  care  should  be  taken  to  avoid.  Executors, 

It  may  be  proper  to  remark  here,  that  executors  are  not  disqualified  from  though 
exercising  a  power  of  sale  contained  in  a  will  by  renouncing  the  probate  of  the  renouncing, 
will  and  the  office  of  executorship :  (Yates  r.  Crompton^  2  P.  Wms.  308 ;  Denne  may  exercise 
▼.  Judge,  1 1  East,  288.)  power  of  sale. 
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Wnxi.      make  sale  or  absolutely  dispose  of 
No.  I.       devised  to  them  as  aforesiud. 


all   my  said,  real  estates  » 


5.  And  I  hereby  further  authorize  and  empower  mj 


Power  to  nil 
oopjboUs. 


WiUdofising 

Freehold 
EittUestobe 

Sold,  and  Power  eaaa  trustees  or  trustee  for  the  time  being,  at  any  time  or  tuoci 
of  Copgkokb.  before  the  expiration  of  twenty-one  years  (rf)  firom  the  decease  of 
the  survivor  of  my  said  trustees  herein  named,  but,  if  the  same 
can  possibly  be  so  arranged,  as  soon  as  conveniently  may'>be 
after  my  decease,  to  make  sale  and  absolutely  dispose  of  all 
my  copyhold  messuages,  lands,  tenements  and  hereditaments^  (e) 

holden  of  the  manor  of  A ,  in  the  county  of  S— — ,  witk 

their  appurtenances,  and  all  other  copyhold  or  customsrj 
messuages,  tenements  and  heredittiments  whatsoever  and  where- 
soever, which  I,  or  any  other  person  in  trust  for  me^  is  or  are 
possessed  of  or  entitled  to,  and  whether  in  possessiony  reveraioDi 
remainder  or  expectancy,  with  their  and  every  of  their  rights, 
members  and  appurtenances. 


Anthony  to         6.  And  I  HEREBY  DECLARE  that  my  Said  trustees  or  trustee 

bay  ID  aod 

make  special     for  the  time  being  may  exercise  the  trusts  and  powers  of  sale  of  my 

atipnlatioDs. 


Perpetnitj. 


Pnctical 
obaenratioDB. 


(d)  The  power  of  sale  is  restricted  to  twenty-one  years  from  the  testaSor^s 
death,  to  prevent  the  possibility  of  any  questions  being  raised  as  to  its  creating 
a  perpetuity. 

(e)  When  any  copyholds  are  intended  to  be  sold,  it  is  generally  adrisible 
to  give  the  trustees  a  mere  authority  to  sell,  and   not  to  rest  any  estate  or 
interest  in   them   separate  from  the  power.    By  this  means,  the  parchss(»i 
in  whose  favour  the  power  is  to   be    exercised,  will   be  in  under  the  wili 
one  fine  only  will  be  incurred:  {Beal  ▼.  Shepherd,  Cro.  Jac.  199;  Sulyard  v. 
Preston,  2  Wils.  400.)    The  legal  estate  in  the  meantime  will  descend  on  tiie 
heir-at-law,  who,  if  he  be  voluntarily  admitted,  must  pay  bis  own  fine,  whichi 
however,  he  may  easily  avoid  by  forfeiture,  as  he  takes  nothing  but  a  dry  legil 
estate ;  but  as  the  lord  has  a  right  to  claim  that  the  proper  person  shall  be 
admitted,  and  to  seize  after  three  proclamations,  the  power  should  be  exenaaed 
as  early  as  possible,  in  order  to  prevent  this  consequence;  and  should  the 
lord  persist  in  demanding  the  admission  of  the  heir,  the  safer  plan  will  be  to 
get  him  admitted,  as  even  then  the  expense  of  the  admittance,  and  subsequent 
surrender  of  one  person,  will  be  attended  with  less  expense  than  if  the  whok 
of  the  trustees  were  to  be  admitted,  and  io  make  such  surrender.     It  will  also 
be  advisable,  as  in  the  above  form,  whenever  the  heir  is  of  full  age,  to  fiimt 
the  intermediate  rents  and  profits  to  him,  to  be  applied  by  him  for  the  purposes 
of  the  will,  in  which  case  he  will  be  constituted  a  trustee  for  that  pnipoee. 
Another  reason  for  deyising  the  intermediate  profits  to  the  heir,  where  the 
trustees  are  to  take  a  mere  authority,  is,  to  prevent  their  power  of  disposing 
of  the  fee  from  being  made  a  ground  for  holding  that  they  are  to  take  tbe 
inheritance. 
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said  freehold  (/)  and  copyhold  estates,  either  by  public  auction  or      Willb. 
private  contract,  and  either  together  or  in  parcels,  and  at  one  time       No.  i. 
or  at  several  times,  and  at  such  prices  as  to  them  or  him  shall   wittd^mg 
seem  reasonable,  and  subject  or  not  subject  to  any  special  or  other  ^lieB^tobe 
conditions  or  stipulations  relative  to  the  title,  or  evidence  of  title,  Sold,  a»d Power 
or  otherwise,  as  they  or  he  may  think  proper,  and  generally  to  sell  of  Oip^ioidt, 
in  such  manner  as  they  or  he  shall  deem  expedient ;  and  that  they 
or  he  shall  have  full  power  to  buy  in  and  resell  the  whole  or  any 
part  of  the  said  freehold  and  copyhold  hereditaments  and  premises, 
and  resell  the  same  at  any  future  sale  or  sales,  whether  by  public 
auction  or  private  contract,  without  being  responsible  for  any  loss 
that  may  be  thereby  incurred ;  and  also  with  full  power  to  rescind 
and  annul,  or  alter,  the  terms,  conditions  and  stipulations  of  any 
contract  which  may  at  any  time  or  times  be  entered  into  respecting 
the  sale  of  the  said  freehold  and  copyhold  hereditaments  and  pre- 
mises, without  being  responsible  for  any  loss  that  may  be  sustained 
in  consequence  thereof:  and  also  to  convey  and  assure  the  said 
freehold  and  copyhold   hereditaments  and  premises  to  the  pur- 
chaser or  purchasers  thereof,  his,  her,  or  their  heirs  (ff)  or  assigns^ 
or  to  such  uses  as  he  or  they  shall  direct  or  appoint.  (A) 

7.?  And  I  hereby  also  declare,  that  the  rents  and  profits  of  Application  of 

•  m  11:1  .  11*.  1  'I*      roots  aDd  profits 

my  said  copyhold  or  customary  hereditaments  and  premises  herein-  of  copyholds 
before  directed  to  be  sold,  or  such  part  thereof  as  for  the  time  ^^  "*"* 
being  shalllremain  unsold,  shall,  until  the  sale  thereof,  be  received 
by  my  heir-at-law,  upon  whom  the  said  copyhold  premises  shall 
descend  *  in   the  meantime,  for  the   benefit  of  such   person  and 
persons,  and  to  be  applied  for  such  and  the  same  ends,  intents  and 


(/)  If  leasehold  property  is  to  be  included  in  the  trusts  or  power  of  sale,  add, 
"  leasehold." 

(si)  If  leaseholds  are  included,  insert  here —      ' 
''  executors  and  administrators." 

(A)  It  seems  to  be  generally  advisable  to  authorize  the  trustees  to  hroit  the  practical 
trost  estate  to  such  uses  as  the  purchasers  shall  direct ;  for  where  it  is  merely  remarks, 
declared  that  they  may  appoint  to  a  purchaser  in  fee,  a  doubt  has  been  expressed 
whether  ti^is  would  warrant  an  appointment  to  uses  to  bar  dower,  or  any  other 
uses  the  purchaser  might  require. 
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Wills. 

No.  I. 

WUldeeidng 

Freehold 

Eitate*  to  be 

SoldfOnd  Power 

of  Sale 

of  Copsfholdt, 

lodemnitj  to 
purchisen. 


Tnutoes  to 
stand  poii8688ed 
of  parchaee 
mooejs. 


purposes,  as  the  moneja  to  arise  from  the  sale  of  the  said  pre- 
mises would  be  applicable  if  such  sale  had  been  actuallj  earned 
into  effect. 

8.  And  I  hebeby  fubtheb  declabe,  that  the  receipt  or 
receipts  of  mj  said  trustees  or  trustee  for  the  time  being  (y)  shall 
be  an  effectual  discharge  and  discharges  for  so  much  money  u 
in  such  receipt  or  receipts  shall  be  acknowledged  to  haye  been 
received,  and  the  person  or  persons  paying  the  same  shall  not 
afterwards  be  obliged  to  see  to  the  application  of  such  moneys,  or 
be  answerable  for  the  misapplication  or  nonapplicationof  thesame, 
or  any  part  thereof. 

9.  And  I  hebeby  hobeoveb  declabe,  that  the  said  {truslm) 
and  the  survivor^  his  executors  or  administrators,  or  other  the 
trustees  or  trustee  for  the  time  being  of  this  my  will,  do  and  shall 
stand  and  be  possessed  of  the  moneys  to  be  received  by  them  or 
him  from  the  sale  or  sales  hereinbefore  directed  to  be  made  of  my 
said  freehold  and  copyhold  hereditaments  and  premises,  and  of 
such  rents  and  profits  as  may  have  been  received  by  them  in  the 
meantime. 


Practical 
obserratjons. 


(J)  Thia  clause  should  never  be  omitted,  because  in  some  cases  pnrchtfo* 
are  obliged  to  see  to  the  application  of  the  purchase-money,  as,  for  example,  vheit 
lands  are  devised  to  be  sold,  and  the  proceeds  applied  in  the  payment  of  debtt 
which  are  scheduled,  or  set  out  in  the  will,  unless  the  will  contains  an  expeM 
clause  to  the  above  effect :  {Page  v.  Adams,  10  L.  J.,  N.  S.  107.)  But  if  the  nxA 
are  devised  for  the  payment  of  debts  firenerally,  or  upon  trust  to  paydebti  vaA 
legacies,  then,  the  trustees  may  always  sell  in  order  to  pay  them,  so  that,  noless 
the  particular  debts  are  specified,  the  purchaser  is  from  necessity  and  genenl 
convenience  exempted  from  the  obligation  of  seeing  to  the  application  of  tfae 
purchase-money :  (3  Prest.  Abs.  360 ;  1  Hughes  Pract.  Sales,  18, 259i  2nd  edit; 
Humble  v.  Billy  1  Eq.  Ga.  Abr.  345;  Smith  v.  Ouyon,  1  Bio.  C.  C.  \^i 
fVilliamson  v.  Curtis,  3  Bro.  C.  C.  96 ;  Barker  v.  Duke  of  BeooiMn,  3  Mff. 
310.)  In  this  clause  of  indemnity  to  purchasers,  instead  of  setting  out  tbeoaoA 
of  the  trustees,  it  will  be  better  to  say  that  the  receipt  or  receipts  of  the  tnisteei 
or  trustee  for  the  time  being  shall  be  sufficient  discharges ;  for  if  the  names  of 
the  trustees  be  inserted,  then  e\'ery  trustee  who  has  accepted  the  trust  mraX  f^ 
in  the  receipt  of  the  purchase-money,  although  he  may  have  released  bis  eatste 
to  the  other  trustees ;  because,  notwithstanding  the  release  of  the  legal  estate  to 
his  co-trustees,  he  cannot  delegate  the  personal  trust  and  confidence  reposed  » 
him.  But  a  clause  arranged  as  above  will  render  it  unnecessary  for  a  tn»^ 
who  has  released  to  join  in  any  receipt.  And  there  cannot  be  the  aligbtest 
ground  to  contend  that  a  personal  trust  or  confidence  was  given  to  the  ^^^ 
named  in  the  instrument  creating  the  power,  and  therefore  the  receipt  of  we 
trustees  acting  in  the  trusts  for  the  time  being  would  satisfy  both  the  words  vsA 
the  spirit  of  the  clause. 
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10.  Upon  trust  in  the  first  place  to  retain  all  such  costs.  Wills. 
charges  and  expenses  as  they  or  he  shall  have  incurred  in  or  about  no.  i. 
the  sale  or  sales  hereinbefore  directed  to  be  made,  or  in  relation  ||r,-fl"^^^ 
thereto ;  and  [herb  continue  trtuts.']  Freehold 

"-  -•  Estates  to  be 

Boid^and  Power 

11.  Provided  always,  and  I  hereby  direct  and  declare  that  ^%^j^^ 

in  case  any  person  hereby  appointed  or  to  be  appointed  a  trustee        

be  now  dead,  (A)  or  shall  hereafter  die,  or  continue  to  reside  out  of  ezpenaes  of 
the  United  Kimrdom  for  the  space  of  more  than  twelve  calendar  ^  ^ 

"  *  Power  to  cbaDge 

months,  or  shall  become  a  bankrupt,  or  take  the  benefit  of  any  act  tnutees. 
or  acts  for  the  relief  of  insolvent  debtors,  or  disclaim,  neglect,  refuse 
or  become  incapable  to  act,  or  desire  to  retire  from  the  office,  it 
shall  be  lawful  for  the  trustees  or  trustee  hereby  appointed,  whether 
they  shall  have  accepted  or  renounced  the  aforesaid  trust,  (Q  or 
in  case  of  their  default  or  refusal  so  to  do,  for  the  acting  trustees 
or  trustee  for  the  time  being  of  this  will,  or  the  executors  or  ad- 
ministrators of  the  last  acting  trustee,  or  if  there  be  no  such 
person,  for  my  acting  executor  or  administrator  to  appoint,  by 
writing,  a  new  trustee  or  trustees  in  the  stead  of  such  trustee  or 
trustees  so  dead,  or  so  dying,  continuing  to  reside  out  of  the 
United  Kingdom,  becoming  bankrupt  or  insolvent,  or  disclaiming, 
n^lecting,  refusing  or  becoming  incapable  to  act,  or  desiring 
to  retire  from  the  office  as  aforesaid  And  immediately  upon 
such  appointment,  all  the  said  trust  estate  and  premises  shall  be 
forthwith  conveyed,  assigned  and  assured  so  and  in  such  manner 
as  that  the  same  may  be  lawfully  and  effectually  vested  in  such 
new  trustee  or  trustees,  either  jointly  with  the  surviving  or  con- 


(k)  As  a  will  now  speaks  from  the  testator's  death  and  not,  as  formerly,  from  Practical 
the  time  it  was  made«  it  becomes  necessary  to  provide  for  the  event  of  a  teusiee  remarks. 
dying  in  his  lifetime. 

(f)  In  this  clause  the  original  trustees  should  always  be  authorized  to  exercise  practical 
the  power,  notwithstanding  they  may  have  renounced  the  trusts ;  for,  in  a  late  suggestionsb 
case  (JSharp  y.  Sharpy  2  B.  &  A.  405),  where  the  power  directed  that  in  case 
either  of  the  trustees  appointed  by  the  will  should  die,  or  be  desirous  of  being 
discharged  Arom  the  trusts,  &c.,  it  should  be  lawful  for  the  survivors  or  survivor 
of  the  trustees  so  acting  in  the  trust  wherein  that  vacancy  should  occur,  or  for 
the  executors  or  administrators  of  the  last  surviving  trustee,  to  appoint  others, 
it  was  holden  that  the  appointment  of  the  new  trustees  by  the  original  trustees, 
who  had  renounced,  was  bad,  it  being  thought  that  the  power  was  confined  to 
the  continuing  trustees,  and  did  not  extend  to  trustees,  who  had  never  acted. 
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WiLLB.      tinaing  trustee  or  tmstees,  or  solely,  as  the  case  maj  require,  to 
No.  L       the  uses,  upon  the  trusts,  and  for  the  ends,  intents  and  puipoees 
Wittdevkmg  hereinbefore  declared.    And  every  instrument  expressed  to  be 
Freehold     made  in  pursuance  of  the  aforesaid  power,  and  not  appearing  on 
Soii,  and  Power  the  face  of  it  to  be  invalid,  shall,  though  not  so  made^  be  valid  and 
^^lyAaUf.  effectual  for  all  purposes  other  than  the  exoneration  of  the  parties 
to  the  making  thereof  from  responsibility.  And  that  every  such  new 
trustee  or  trustees,  either  before  or  after  such  conveyance  and  assign- 
ment, shall  and  may  have  and  exercise  the  same  powers  as  if  he  or 
they  had  been  originally  appointed  a  trustee  or  trustees  by  this  107 
will  (m)    And  that  no  trustee  hereby  appointed  or  to  be  appointed 
as  aforesaid  shall  be  responsible  for  the  acts,  deeds  or  defaults  of  any 
co-trustee  or  co-trustees,  nor  for  moneys  received  under  rec^pts 
in  which  they  shall  join  only  for  conformity,  (n)  nor  be  accountable 


Mere  appoint-  (m)  This  provision  ia  rathor  an  important  one,  as  it  baa  been  held»  that  a 
ment  to  the  appointment  doea  not  oonatitute  the  appointee  complete  truatee,  and  that  he 
office  doea  not  cannot  act  as  such  until  the  whole  truat  eatate  la  actually  heoome  Teated  ia 
oomtitate  a  ^Jq|  \^j  ^  conveyance  or  tranafer  of  the  truat  eatatea:  {fVarlnanon  v.  Smdft, 
complete  truat   j^  g^  g22 :  and  aee  Bennett  v.  Bwrgis,  5  Hare,  295.) 

Practical  >    (n)  Thia  proviaion,  althouj^h  it  pnrporta  to  be  an  indemnity  to  tmsleei,  ii 

remarki.  a  mere  formal  dauae,  to  which  a  court  of  equity  paya  no  attention,  and  doea  not 

in  any  way  reUeve  them  from  their  equitable  reponaibilitiea,  nor  afford  aof 
farther  protection  than  they  would  be  entitled  to  if  it  had  been  left  out  of  the  viD 
altogether ;  and  yet,  aa  thia  doctrine  doea  not  aeem  to  be  known  to  the  nnpiD- 
feaaional  part  of  the  community,  few  truateea  would  oonaent  to  act  if  they  irere 
informed  that  thia  dauae  waa  omitted,  relyinfi:,  aa  they  generally  do,  upon  the  eno- 
neoua  protection  it  profeaaea  to  afford  them.  'Fhe  reaponaibilitiea  of  traateea  are,  ia 
fact,  BO  great,  that  it  ia  aurpriaing  peraona  who  are  really  cognizant  of  them  caa 
be  found  to  accept  ao  thankleaa,  troubleaome,  unprofitable,  and  dangeroiM  a 
duty;  there  being  ao  many  way  a  by  which  a  truatee,  without  any  default  00  his 
part,  may,  by  the  miaconduct  of  hia  co-tmatee,  incur  liabilitiea  which  mayinTolfe 
nim  in  heavy  expenaea,  if  not  in  utter  ruin.  Thua,  if  a  truatee  on  a  lepreaentatiaB 
by  hia  co-truatee  that  money  ia  wanted  to  carry  on  the  bBkob  of  the  truat,  juiot  ia 
a  power  of  attorney  for  the  aale  of  atock,  or  in  the  reconveyance  of  a  mortgage, 
and  permita  the  proceeda  to  go  into  the  handa  of  the  latter,  a  claoae  to  the 
above  effect  would  not  exonerate  the  ooncuiring  truatee  from  aeeing  to  the 
application  of  the  truat  moneya:  (Brice'v.  Stokes,  11  Vea.  510;  Bone  v.  Cook^ 
3  Sim.  271 ;  and  aee  Bartlett  v.  Hodgson,  1  T.  R.  42.)  Nor  ia  then  any 
inatance  in  which  a  clauae  of  indemnity  can  be  aafely  reliea  upon  to  exonerate  a 
truatee  who  joina  in  a  reoeipt  from  the  reaponaibility  he  therefore  incura,  altboo^ 
not  one  penny  of  the  money  actually  paaaea  through  hia  handa ;  nor  in  any  caae, 
in  which  he  would  otherwiae  be  accountable,  will  a  claoae  of  thia  kind  relieve 
him  from  auch  reaponaibility.  It  aeema,  however,  that  if  a  truatee  by  ^ 
direction  or  with  the  conaent  of  the  eestmis  que  irmt,  permita  hia  oo-tnrtrei 
to  get  the  truat  moneya  in  hia  handa,  who  waa  afterwarda  to  miai^ipdy  the  aanie, 
the  concurring  truatee  would  not  be  liable  to  account  for  theae  moneya,  or  at 
any  rate  would  not  be  accountable  ao  far  aa  the  cesttds  que  trust,  who  oonaenled 
to  auch  receipt  of  the  moneya  by  the  co-truatee,  are  concerned.    Neith«  ii  > 
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for  the  isBofficiency  of  any  banker,  broker,  attomej,  soEcitor,  Wills. 

agent,  auctioneer^  or  any  other  person  or  persons  whomsoever  with  Ko!7. 

whom  any  of  the  trust  moneys  may  be  deposited  for  safe  custody  fpgT^jj^ 

or  otherwise,  or  who  may  receive  the  same  in  the  course  of  the  f^reehoU 

JBitatei  to  be 

execution  of  the  aforesaid  trusts;  nor  for  the  insufficiency  of  any  ehUand Power 
stocks,  funds  or  securities,  or  of  the  title  of  any  estates  whereupon  ofotpghokb, 

the  said  moneys  may  be  invested ;  nor  for  any  other  loss  or  damage        

that  may  happen  or  arise  of  or  to  all  or  any  part  of  the  said  trust 
moneys  and  premises,  unless  through  the  wilful  neglect  or  default 
of  such  trustees  respectively.  Asj>  that  the  present  or  any  future 
tmstees  or  trustee  shall  and  may  reimburse  themselves  and  each 
other  out  of  the  said  trust  moneys  and  premises,  or  out  of  any 
moneys  that  may  come  to  their  respective  hands,  all  costs,  charges 
and  expenses  to  be  incurred  by  them  in  the  execution  of  the 
aforesaid  trusts^  or  in  relation  thereto.((>) 

12.  And  I  hereby  nominate  and  appoint  the  said  (irtutees)  Appaintm«Dt  of 

flzecoton. 

joint  executors  of  this  my  wilL 

13.  A2n>  LASTLY,  I  hereby  revoke  all  wills,  codicils,  testamentaiy  ciante  of 
cfispoeitions  and  appointments  whatsoever  by  me  at  any  time  or 
times  heretofore  made,  and  do  declare  this  to  be  my  last  and  only 

will  and  testament 

In  witness  whereof,  I  the  said  (testatar^s  name)  have,  to  this  my 
last  and  only  will  and  testament,  contained  in  this  and  the  seven 
preceding  sheets  of  paper,  to  the  first  seven  thereof  my  hand, 


tniBtee  liable  who,  with  the  oonsent  of  all  the  parties  interested,  lets  the  monej 
lemain  in  the  hands  of  a  person  who  becomes  insolvent :  (Ami  v.  WilUanuy 
1  De  Gez  &  S.  314.)  So,  in  the  case  of  an  attorney,  who  had  oart  of  the  trust 
fnnds  in  his  lumds  becominff  insolvent,  a  tmstee  ^nll  not  be  cnargeable  if  the 
bnsiness  was  transacted  in  uie  ordinary  manner,  without  any  circumstance  to 
show  suspicion.  And  in  certain  cases,  also,  where  a  loss  is  occasioned  by  the 
fiulure  of  bankers  with  whom  money  is  deposited,  the  rule  of  equity  is,  that 
where  the  deposit  was  made  from  necessity,  or  comformably  to  the  common 
vssfie  of  mankind,  a  trustee  or  executor  making  such  deposit  will  not  be 
Rsponsible  fbr  the  km :  (see  15  L.  T.  630.) 

(o)  This  clause  is  quite  surplusage,  as  trustees  have  a  right  to  retain  all  these 
costs  whether  it  be  inserted  or  not. 
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Wills.      and  to  this  eighth  and  last  my  hand  and  seid,  this  day 


Ko.  I. 


of 


18    .(p) 


WiU,  demtng 

Freehold 

EsUUettobe 

Sold,  and  Power 

of  Sale 

of  CopyhoHdi. 


(l.  8.) 

(  Testaioi^s  signatured) 


Signed,  sealed,  publlfihed  and  declared  by  the 
within-named  (testator^s  name)^  the  testator, 
as  and  for  his  last  and  only  will  and  testament, 
in  the  presence  of  us,  present  at  the  same  time,  \ 
who,  in  his  presence,  in  the  presence  of  each 
other,  and  at  his  request,  have  hereunto 
subscribed  our  names  as  witnesses. 


[Here  insert  names  of  two  toUnesaes.'l 


( p)  The  date  shoald  always  be  inserted  in  the  will ;  for  although  not  aotually 
necessary  to  its  yalidity,  still,  if  two  wills  should  be  found,  neither  of  them 
bearing  any  date,  and  it  cannot  be  shown  by  extrinsic  evidence,  which  was  the 
last  executed,  both  must  be  void  for  uncertainty :  (Fkipp$  v.  Earl  qf  Angleutit 
7  Bro.  P.  C.  443,  edit.  TomL) 
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No.  II. 


GENERAL  DEVISE  OF  REAL  AND. PERSONAL  ESTATE  (EXCEPT 
COPYHOLDS)  UPON  TRUST  TO  SELL  WITH  POWER  TO  ADJUST 
ACCOUNTS,  COMPROMISE  DEBTS,  OR  REFER  TO  ARBITRATION. 
DECLARATION  AS  TO  ESTATES  VESTED  IN  TESTATOR  BY 
WAY  OF  MORTGAGE,  AND  INDEMNITY  TO  PURCHASERS,  &c. 


1.  Grenend  deyise  of  real  estate. 

2.  General  bequest  of  personalty. 

3.  Habendum  to  trustees. 

4.  Upon  trust  to  selL 


5.  Power  for  trustees  to  adjust   ac- 

counts, and  refer  to  arbitration. 

6.  As  to  estates  vested  in  test-ator  in 

trust  or  bj  way  of  mortgage. 

7.  Trustees'  receipts  to  be  sufficient 

discharges. 


[Commence  will  as  in  last  precedent,  clause  1.] 

1.  I  GIVE,  DEVISE  AND  BEQUEATH  UntO  (trustees),  their  heirs,  Omenl  derise 

of  real  estate. 

executors  and  administrators,  all  and  singular  my  freehold  and 
leasehold  property,  and  all  other  my  real  estate  whatsoever,  except 
my  copyhold  or  customary  estate,  and  whether  in  possession, 
reversion,  remainder  or  expectancy,  and  whether  vested  or  con- 
tingent, or  which  I,  or  any  other  person  or  persons  in  trust  for 
me,  or  for  my  benefit,  is  or  are  seised  of,  or  are  entitled  to,  or 
over  which  I  have  a  power  of  appointment  (including  also  all  such 
estates  as  are  vested  in  me  in  trust,  or  by  way  of  mortgage),  {a) 
with  their  appurtenances. 


(a)  When  a  testator  intends  to  pass  such  estates  as  are  vested  in  him  bj  way  Proptiety  of  an 
of  mortgage,  it  will  always  be  advisable  to  devbe  them  expressly,  for  although  express  devise 
such  property  will  pass  under  a  general  devise  of  lands  (Sir  Thomas  Littleton's  of  estates 
ease,  2  Ventr.  351 ;  Marhw  v.  Smith,  2  P.  Wms.  198 ;  Ex  parte  Sergisorij  8  Ves.  ▼"ted  in 
147),  unless  a  contrary  intention  can  be  collected,  a  rule  which  extends  equally  t"t*tor  ^7  ^^7 
to  copyhold  as  to  freehold  estates,  it  is  better,  if  possible,  to  prevent  any  ^  i^o^tgage. 
questions  from  being  raised  upon  the  subject.     In  the  case  of  leasehold  estates 
held  by  way  of  mortage,  this  is  the  more  particularly  necessary,  as  it  seems  they 
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Wills.  2.  And  ALSO   all   my  goods,  chattels,  moneys,  securities  far 

No.  II.      money,  credits,  and  all  and  singular  other  my  personal  estate  and 
GeneraiDevise  effects  whatsoever  and  wheresoever,  which  I  or  any  person  for  my 
j^J^^  f  benefit  shall  be  possessed  of  at  the  time  of  my  decease. 

oiia  renotuU  *  •' 

Eatate, 

General  beqocst     ^*  ^o  HOLD  all  and  singular  my  said  real  and  personal  estate 
of  personal        ^^to  and  to  the  use  of  the  said  {trustees)^  their  heirs,  executara, 
administrators  and  assigns,  according  to  the  respective  natures  and 
qualities  of  the  said  premises,  upon  the  trusts,  and  for  the  end^ 
intents  and  purposes  hereinafter  declared  (that  is  to  say). 


estate. 

HabendniD  to 
troBteei. 


Upon  tnist  to 
■ell. 


4.  Upon  trust  that  the  said  {trustees)^  or  the  survivor  of  them, 
his  executors  or  administrators,  or  other  the  trustees  or  trustee  for 
the  time  being  of  this  my  will,  do  and  shall,  as  soon  as  conveniently 
may  be  after  my  decease  (but  as  to  any  estates  to  which  I  may  be 
entitled  in  reversion,  remainder  or  expectancy,  not  until  the  same 
shall  fall  into  possession,  unless  my  said  trustees  or  trustee  shall 
deem  a  prior  sale  advisable),  to  sell  and  convert  into  money  all 
such  parts  of  my  said  trust  estate  and  premises  as  shall  not  consist 
of  money,  and  do  and  shall  collect  and  get  in  such  part  of  my  said 
trust  estates  and  premises  as  shall  consist  of  money  belon^ng  or 
owing  to  me  at  the  time  of  my  decease,  {b)  [Add  here  powoer  to 
sell  copyholdsy  as  in  last  precedent^  clause  5,   p.   634,  and   see 


will  fall  under  the  rule  laid  down  in  Rose  v.  BartUtt  (Cro.  Car.  293),  that  V 
holds  for  jeara  will  not  pass  under  a  general  devise  of  lands,  unless  the  testator 
has  no  other  lands  upon  which  the  will  may  0|>erate;  but  if  mortf^aKes  of 
leaseholds  would  not  pass  to  trustees  of  the  will  under  the  terms  of  a  i^eDenl 
devise  of  real  estate,  the  lef^al  estate  would  become  vested  either  in  the  executon 
or  administrators  cum  testamento  of  the  testator  as  part  of  his  personal  estate. 

Whether  mortgaged  lands  will  pass  under  a  devise  of  securities  for  mooef 
will  depend  in  a  great  measure,  if  not  entirely,  upon  the  words  of  limitatioo 
lands  ^^''P'''  annexed  to  the  bequest.  Thus,  for  example,  a  bequest  of  securities  for  money 
under  a  beqaesfc  ijoij^f]  ^q  trustees,  their  executors  and  administrators,  would  negative  the  intent 
to  pass  the  fee,  because  limited  m  a  course  of  representation  through  which 
estates  of  inheritance  are  incapable  of  being  transmitted:  (1  Hughes  I^ct 
Mort.  24.)  But  if  limited  to  a  man  and  bis  heirs,  or  to  a  man,  his  hein^ 
executors  and  administrators,  the  word  ^'  keirs^^  annexed  to  the  devise  in  the 
one  case,  and  preceding  the  limitation  to  the  personal  representatives  in  the 
other,  will  indicate  a  sufficient  intent  to  pass  the  legal  fee  under  a  devise  ot 
securities  for  money,  and  this,  it  seems,  notwithstanding  it  be  coupled  with 
bequests  of  personal  estate:  {Reuvoite  v.  Cooper^  6  Mad.  371;  Mather  r. 
ThomoMt  3  Bing.  43 ;  Barber  v.  SymitmSt  ib.  454.) 

(b)  As  to  the  propriety  of  creating  a  power  of  sale  of  copyholds  instead  of 
devising  the  same  upon  trusts  for  sale,  see  ante,  p.  634,  note  (e). 


Whether 
inoi1gafi:ed 
lands  will 
under  a  be  _ 
of  eecorities  for 
money. 
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note  (e),  p.  634 ;  Add  also  power  for  trustees  to  enter  into  con*       Willi. 
tracts,  buy  in  and  resell  trust  premises,  as  in  last  precedent,  clause  6,       No.  II. 

p.  635.]  GmeralDtvim 

of  Real 

5.  And  I  hereby  authorize  and  empower  my  said  trustees  *^^^^^ 
or  trustee  for  the  time  being,  in  their  or  his  discretion^  to  wind  up,        

,  Power  for 

settle  and  adjust  all  my  accounts,  and  also  to  compound  or  com-  trustees  to 
promise  any  debt  or  debts,  arrears  of  rent,  and  all  other  sums  of  LcUefw^ ' 
money,  claims  or  demands,  due  and  owing  to  me,  and  also  to  give  "^^"^*'i<>"- 
time  for  payment,  or  take  personal  or  other  security  for  such 
payment,  and  also  to  refer  to  arbitration  or  otherwise  to  adjust  any 
question  in  dispute  that  may  arise  in  relation  thereto;  or  respecting 
any  debt,  claim  or  liability  that  may  be  owing,  or  claimed  to  be 
owing,  by  or  to  or  from  me  to  any  person  or  persons  whomsoever, 
and  whether  or  not  there  shall  be  any  legal  proof  of  such  debt, 
claim  or  liability,  (c) 

6.  And  as  to  all  such  estates  as  are  vested  in  me,  xtpon  As  to  esutra 
TRUST  to  dispose  of  the  same  according  to  the  trusts  thereof;  testator  in 
and  as  to  all  such  estates  as  are  now  vested  in  me  by  way  of  Jj^^^^^^ 
mortgage,  upon  trust  that  my  said  trustees  or  trustee  for  the 

time  being  do  and  shall  assign  and  dispose  of  the  same  respectively, 
when  and  as  the  principal  moneys  and  interest  thereby  secured 
shall  be  paid  off;  and  do  and  shall,  as  soon  as  conveniently  may 
be  after  my  decease,  call  in  and  receive  the  principal  moneys 
and  interest,  and  other  moneys  which  shall  be  due  thereon 
respectively. 

7.  And  I  hereby  declare  that  the  receipts  in  writing  of  my  Tmstees* 
said  trustees  or  trustee  for  the  time  being  shall  be  an  effectual  Rnffident 
discharge  for  all  moneys  therein  expressed  to  be  received  by  them  ^^****"g™- 
by  virtue  of  any  of  the  trusts  or  powers  herein  contained,  and  shall 
effectually  exonerate  the  person  or  persons  paying  such  moneys 

from  all  responsibility  with  respect  to  the  application  thereof. 
[Add  power  to  change  trustees,  as  m  last  precedent,  clause  11, 
p.  637.] 

(c)  This  clause  is  a  very  important  one,  as  it  enables  the  trustees  to  use  a  Practical 
diBcretionarv  power  which  may  be  adv^Dtaf^eous  to  the  estate,  whilst,  at  the  obserrAtions. 
Bune  time,  it  relieves  them  from  hMg  responsible  for  any  losses  to  which  they 
>Qfty  be  liable  for  not  having  acted  according  to  the  strict  letter  of  the  law. 

VOL.  II.  2  T 
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No.  III. 


SHORT  FORM  OF  A  WILL  DEVISING  REAL  AND  PERSONAL 
ESTATE  UPON  TRUSTS  FOR  SALE,  WITH  USUAL  INDEMNTTT 
TO  PURCHASERS. 


1.  General  bequest  of  real  and  per- 

soDal  estate. 

2.  Trust  for  sale. 


3.  Power  to  sell  upon  credit. 

4.  Indemnity  to  porchaaers. 


[Commence  as  in  precedent.  No.  I.^  dauee  \,  ante,  p.  632.] 

G«nerai  bequest      !•  I  GIVE  AND  BEQUEATH  all  my  real  and  personal  estate  unto 
penooaTMUte.  ^^^  ^  ^^^  ^^^^  ^^  {trustees),  their  heirs,  executors,  adminifitraton 

and  assigns,  according  to  the  respectiye  natures  and  qualities  of 

the  said  premises. 

Tnist  for  sale.  2.  IJpON  TRUST  that  they  the  said  (trustees),  or  the  survivor  of 
them,  his  executors  or  administrators,  or  other  the  trustees  or  trustee 
for  the  time  being  of  this  my  will,  shall,  with  all  convenient  speed 
after  my  decease,  collect  all  moneys  owing  to  my  estate ;  and  I 
hereby  empower  my  said  trustees  or  trustee  to  refer  to  arbitration 
any  dispute  that  may  arise  concerning  any  debts  claimed  to  be  owing 
to  or  by  me,  and  also  to  compound  any  debt  or  debts  owing  to 
me,  or  give  time  for  the  payment  thereof,  or  take  security  for  the 
same,  without  being  responsible^  for  any  loss  that  may  be  thereby 
incurred ;  and  also  on  their  or  his  discretion  to  pay  any  debt 
claimed  to  be  owing  by  me,  notwithstanding  the  want  of  any  l^al 
evidence  in  support  thereof ;  (a)  and  I  also  direct  my  said  trustees 
or  trustee  to  sell  all  my  real  estates,  whether  freehold  or  leaseholdi 

(a)  See  observations  as  to  propriety  of  inserting  a  clause  of  this  kind,  aUe, 
p.  643,  note  (c). 
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ind   also  to  convert  into  money  all  such  parts  of  my  personal      Wills. 
»tate    as  shall  be  saleable;   and   I    hereby  empower  my  said      No. III. 
Tustees  or  trustee  to  sell  my  real  and  personal  estate  by  public  shoriFormo/a 
tuction  or  private  contract,  and  also  to  enter  into  all  such  con-   ^^^f^^^ 
Tacts  respecting  such  sales  as  they  or  he  may  deem  expedient,  PenonaiEstau. 
md  to  buy  in  and  resell  the  whole  or  any  part  of  my  said  trust 
estate  and  premises^  without  being  responsible  for  any  loss  that 
QQay  be  incurred  in  consequence ;  and  also  to  convey  and  assure 
bhe  said  trust  estate  and  premises,  when  sold,  to  the  purchaser  or 
purchasers  thereof,  or  to  such  uses  as  he  or  they  shall  direct. 

3.  Akd  I  ALSO  EMPOWEB  my  said  trustees  to  sell  any  part  of  Power  to  seU 

upon  credit. 

my   said   personal   estates  (except   my  leasehold  estates)  upon 
credit,  (b) 

4.  And  I  hereby  declare  that  the  receipts  of  my  said  trustees  indemnity  to 
or  trustee  shall  exonerate  the  parties  taking  the  same  from  the  pay- 
ment of  all  moneys  therein  expressed  to  be  received,  or  from  seeing 

to  the  application  thereof.     [Add  power  to  change  trustees^  ut  anUy 
Na  L,  clause  U,  p.  637.] 


{h)  This  danse  is  an  important  one,  for  without  it  a  trastee  or  executor  who 
•ells  upon  credit  renders  himself  personally  responsible  for  the  debt. 


2  T  2 
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NalV. 


DEVISE  OF  AN   ADVOWSON,    OF   WHICH   THE  TESTATOR  IS 
INCUMBENT,   UPON   TRUST  TO    PRESENT,   AND    THEN    TO 

SELL.(a) 


1.  Recital  that  testator  is  ineambent, 

and  also  the  owner  of  the  ad- 
vowson. 

2.  Devise  of  same  to  trustees. 

3.  Upon  trust  to  present  A.  B. 

4.  In  case  of  his  death,  refusal  or 

incapacity,    to    present  some 


clergyman  of  the  a^pe  of  m^ 
years  or  upwards. 

5.  After  the  pvty  presented  shall  be 

inductea  into  the  liYuai^,  to  sdl 
the  advowson. 

6.  Power  for  trustees   to    enter  infto 

contracts,  buy  in  and  zesell  tiie 
premises,  ana  conye^  the 
to  purdiasers. 


[Commence  as  in  precedent  No.  L>  clause  1^  ante,  p.  632.3 


1.  Whebeas  I  am  entitled  to  the  fee  simple  and  inheritance  of 


BeciUl  that 
testator  ia 

iDcombent,  and  the  advowson  or  right  of  presentation  of  the  rectory  of  parish 

also  tho  owner 

of  the  advowson.  church  of  St.  P ,  in  the  county  of  B ,  and  am  alao  the 


present  rector  or  incumbent  thereof. 


DeTise  of  same 
to  trustees. 


2.  Now  I  DO  HEREBY  GIVE  AND  DEVISE  unto  {trustees)  and  their 
heirs,  all  that  the  aforesaid  advowson  and  rig&t  of  presentation^ 
with  all  and  singular  the  privileges  and  appurtenances  thereunto 


Practical 

BOggeStlOIlB* 


(a)  As  an  advowson  cannot  be  sold  during  an  avoidance,  the  best  plan,  where 
the  testator  is  both  patron  and  incumbent,  is  to  direct  the  trustees  to  present 
some  person  of  advanced  age,  and  when  he  is  inducted  into  the  living  to  tell 
The  trustees  should  be  careAil  not  to  involve  themselves  in  any  simoniacsl 
contract  with  respect  to  the  resignation  of  any  person  they  mav  present  in  favour 
of  any  purchaser  or  his  nominee,  as  an  act  of  this  nature  would  be  a  dear  breach 
of  trust,  which  no  pecuniary  advantage  that  might  thereby  result  to  the  touit 
estate  would  extenuate. 
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belongiiigy  TO  hold  unto  and  to  the  use  of  them^  th&r  heirs  and  Wzllb. 
assigns  for  eyer»  upon  the  trusts,  and  for  the  ends,  intents  and  No.  iv. 
purposes  hereinafter  declared  (that  is  to  say),  DevuTof  an 

Advowton^ 
of  which 

3.  Upon  trust  that  the  said  (trtuteesX  and  the  survivor  of  <*«  Testator  it 

them,  his  executors  or  administrators,  or  other  the  trustees  or        

trustee  for  the  time  being  of  this  my  wiU,  do  and  shall,  with  all  pj^nt  A.  B. 
convenient    speed    after    my  decease,  present    my  friend,  the 
Reverend  (A.  B.)  to  the  said  rectory,  in  order  that  he  may  be 
instituted  and  inducted  incumbent  thereof;  and  in  case  of  the 

death,  refusal  or  incapacity  of  the  said  {A.  £•),  then  to  be  pre- 
sented to  the  said  rectory,  then — 

4.  Upon  TRUST  that  my  said  trustees  or  trustee  for  the  time^"<*»«^^>» 

aeatb,reni8al|  or 

being,  do  and  shall  before  the  expiration  of  six  months  from  the  incapacity,  to 
time  of  my  decease  (6)  present  to  the  said  rectory  or  parish  church  ci^^nan^of 
some  other  fit  person  who  shall  be  of  the  age  of  sixty  years  or  *}»«■€«  of 

*  ^  •'   •'  mxty  years  or 

upwards,  so  and  in   such  manner  as  that  such  person  may  be  upwards. 
instituted  and  inducted  incumbent  thereof. 

5.  And  I  hereby  direct,  that  when  and  as  soon  as  the  said  ^^^  ^  p^7 

presented  shall 

(^«£.)  shall  be  presented,  instituted  and  inducted  to  the  said  be  indacted  into 
rectory,  or  in  case  of  his  death,  refusal  or  incapacity,  then  and  as  ^  ^^ 
soon  as  such  fit  person  as  aforesaid  shall  be  presented,  instituted  ^▼^'^^Q- 
and  inducted  as  aforesaid,  that  my  said  trustees  or  trustee  for  the 
time  being  shall,  with  all  convenient  speed,  make  sale  and  ab- 
solutely dispose  of  the  said  advowson  and  right  of  presentation  of 
and  in  the  said  rectory,  by  public  auction  or  private  contract,  for 
such  price  as  my  said  trustees  or  trustee  shall  deem  reasonable. 

6.  And  I  hereby  authorize  and  empower  my  said  trustees  ^"jj^ 
or  trustee  for  the  time  being  to  enter  into  all  such  stipulations  or  ^^^  ^°^ , 

,  ,      ,  contractSf  boy 

agreements  as  to  the  title,  or  the  expenses  of  and  incident  to  the  in  and  resell 
deduction,  examination  or  proof  thereof,  and  also  to  buy  in  and  ^J^  ^^^^^^^e 
resell  the  said  advowson,  and  to  alter,  vary  or  rescind  the  terms  ^^\^ 


(b)  The  iruBtees  mnat  be  careful  to  present  within  the  six  months,  otherwise,  Preeantioiu 
shoald  a  lapse  be  incurred  thereby,  they  will  be  responsible  for  the  oonse-  ^!!^'^rL 
qnences  of  ihdr  neglect.  prerent  a  lapM. 
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W1UL8.      of  any  contract  which  shall  or  may  have  been  entered  into  for  &i 

NoTliv.      ^^  thereof,  without  being  responsible  for  any  loss  that^may  k 

^  : — '       thereby  incurred ;  and  also  to  execute  all  such  conveyances  ai 

Deptae  of  an  '^ 

Adcowson  assurauccs  as  may  be  deemed  necessary  for  the  purpose  of  oos- 
iheTutatoris  veying  and  assuring  the  sdd    advowson  to  the  porchaser  or 

Incumbent,  purchasers  thereof,  or  to  such  uses  as  such  purchaser  or  piff- 
chasers  shall  direct  or  appoint  [Add  power  to  give  jreedfti^ 
tit  anttf  No.  IL,  clause  7,  p.  643 ;  and  also  power  to  chaif 
trustees,  utantey  No.  L,  clause  11^  p.  637.] 
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No.  V. 


CHARGE  OP  REAL  ESTATE  IN  AID  OF  THE  PERSONALTY.(a) 


1 .  Direction  that  in  ease  the  personal 
estate  shall  prove  insafficient  for 
the  payment  of  debts  and  legacy, 
the  Ttil  estate  shall  be  charg^ 
with  the  deficiency. 

3.  Trustees  to  raise  the  same  by  sale 
or  mortgage. 


3.  Trustees*  receipt  to  be  a  sufficient 

discharge. 

4.  Trustees  empowered  to  raise  the 

money,  although    the    personal 
estate  should  not  be  got  in. 


1.    And   MT-  will   is  and  I  hereby  DIBECT,  that  in  case  my  Direction  that 

personal  estate  shall  be  insaflScient  for  the  purpose  of  the  payment  penooai  esuta 


(a)  By  the  common  law,  the  real  estates  of  a  deceased  person  were  not  liable  What  will 
to  hu  simple  contract  debts,  or  even  to  his  debts  by  specialty,  excepting  where  char^^e  real 
the  heir  was  expressly  bound ;  and  even  the  claim  of  a  specialty  debtor  might  ^^^  ^ith 
have  been  defeated  by  devising  away  the  lands,  until  the  statute  3  &  4  W.  &  M.  ^ebu  and 
c.  14,  gave  the  snedsJty  debtor  a  right  of  action  against  the  devisee  concurrently  ^^S^^i^ 
with  the  heir.     The  statute  47  Geo.  3,  c.  74,  also  went  a  step  further  than  this, 
by  letting  in  the  claims  of  simple  contract  creditors  of  a  deceased  owner  of  real 
estates,  who,  at  the  time  of  his  death,  was  amenable  to  the  bankrupt  laws : 
(Hitehen  v.  Bennett,  4  Mad.  180) ;  and  by  statute  3  &  4  Will.  4,  c.  104,  it  is  SUtnte  3  &  4 
provided,  that  after  the  29th  day  of  August,  1833,  when  any  person  should  die  Will  4,c.  104. 
seised  or  entitled  to  any  real  estate,  which  he  should  nut  by  his  last  will  have 
charged  with  or  devised  subject  to  the  payment  qf  his  debts,  the  same  should  be 
usets  to  be  administered  in  Courts  of  Equity  for  the  payment  of  the  just  debts 
of  such  persons,  as  well  debts  due  on  simple  contract,  as  on  specialty ;  and  that 
the  heir-at-la«r,  customary  heir,  and  devisees  of  such  debtor,  should  be  liable  to 
sU  the  same  suits  in  equity,  at  the  suit  of  any  of  the  creditors,  whether  by 
simple  contract  or  by  specialty,  as  the  heir-at-law  or  devisees  were  theretofore 
liable  to  in  respect  of  nreehold  estates  at  the  suit  of  creditors  bv  specialtv,  in 
which  the  heirs  were  bound ;  but  the  creditors  by  specialty  in  which  the  neirs 
wm  bound,  were  to  be  paid  before  creditors  by  simple  contract,  in  which  the 
heirs  were  not  bound. 

In  case,  therefore,  the  real  estates  are  not  charged  with  the  pavment  of  debts,  ^l^«^ber  nnder 
specialty  creditors  whose  security  binds  the  heirs,  will  be  entitled  to  a  preference  *  ^^'"'^  ^^^ 
over  a  creditor  by  simple  contract,  or  by  specialty  not  binding  the  heirs ;  but  if  S^Jto  weditoti 
the  real  estates  are  charged  with  the  payment  of  the  debts,  then  all  classes  of  ^^  ^     -^ 
ct^tors  will  be  entitled  to  payment  in  pari  passu.  in  pari  passu. 

As  to  what  words  will  be  sufficient  to  create  a  general  charge  for  payment  of  «m^  .     ^^ 
debts  and  legacies^  is  a  question  which  has  been  often  agitated ;  but  the  ^Q^e^^^^^t 
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*  of  ray  debtS)  funeral  and  testamentary  expenses  and  legade&ffl 

iM^^ti^ia  ^"^^  Other  sum  and  sums  of  money  or  charges  as  I  may  giveW 

aidof 
the  PertonaUy. — — 


shall  prove 
insufficient  for 
the  payment 
of  debts  and 
legacies,  the 
real  estate 
shall  be  chained 
with  the 
deficiency. 


to  create  a 
charge  for 
payment  of 
debts  and 
legacies. 


Where  a 
testator  has 
set  apart  a 
particular  fund 
the  rale  will 
not  apply. 


Whether  a 
direction  that 
the  debts  shall 
be  paid  by  the 
execntors  will 
rebnt  the 
implication  of 
a  charge  upon 
the  real  estate. 


rule  to  be  collected  from  a  number  of  authorities  seems  to  l>e,  that 
there  is  a  general  direction  that  the  debts  and  legacies  shall  be  paid,  and  af 
disposition  is  afterwards  made  of  real  estates,  that  the  real  estates  will  be  daiiM 
with  both  the  debts  and  legacies :  (^Newman  v.  Johnson,  1  Bq.  Ca.  Abr.  IS: 
S.  C,  1  Vern.  45 ;  Bowlder  v.  Smith,  Pre.  Cha.  264 ;  Trott  v,  Vemtm,  I  Ea- Ct 
Abr.  198;  S.  C,  Pre.  Cha.  430;  1  Vern.  708;  Davis  v.  Qardiner^  2  P.Wai 
187;  Harris  v.  IngUdew,  3  P.  Wms.  98;  Halton  v.  NichoU  Ca.  temp.  M. 
112  ;  Stranger  v.  Tryon,  see  Raitbby's  note  to  2  Vern.  409;  Le^h  v.  Warria^ 
{Earl  of)  1  Bro.  P.  C.  61 1,  edit.  Toml. ;  Coombes  v.  Gibson,  1  Bpo.  C.  C  m; 
Godolphin  v.  Painted,  2  Ves.  sen.  271  ;  Kentish  v.  Kentish,  3  Bro.  C.  C.  l^; 
Kightley  v.  Kighiley,  2  Ves.  328 ;  Hassell  v.  HasseU,  2  Dick.  526  ;  Brwdad 
V.  Btmghton^  2  Atk.  268 ;  Shallcroft  v.  Finden,  3  Ves.  739 ;  WiUiams  v.  (M^ 
3  Ves.  545;  Clifford  v.  Lewis,  6  Mad.  313;  Beeston  v.  Booths  4  Mad.  l6l; 
Bench  y.  Biles,  4  Mad.  187  ;  Cole  v.  Turner,  4  Russ.  376 ;    RonaleU  ▼.  Fekkm, 

1  Turn.  &  Russ.  418;    Graves  v.  Graves,  8  Sim.  55;   /rota    v.  IromrnnmsB, 

2  Russ.  &  Myl.  581  ;  Mirehouse  v.  Scaife,  2  Myl.  &  Craig,  695  ;  Hardms  t. 
Grady,  I  Drury  &  W.  430 ;  Parker  v.  Marchant,  1  You.  &  Coll.  N.  C.  t90; 
see  also  Shaw  v.  Bosser,  1  Kee.  559 ;  Price  v.  North,  1  Turn.  &  PhsL  64.) 
Whether  such  a  charge  would  be  created  where  the  dispositions  of  the  vffi 
are  confined  to  personalty,  does  not  appear  to  have  been  yet  determinei 
as  in  all  the  cases  which  have  as  yet  occurred  in  which  this  question  bii 
arisen,  the  will  appears  to  have  embraced  real  estate ;  still,  as  a  learned  wiilA 
when  treating  on  this  subject,  remarks,  "  considering  the  strong  tendency  oftk 
recent  cases  in  favour  of  such  charges,  it  seems  unlikely  that  any  distiiicfcioi 
of  this  nature  will  be  established"  (see  Jarm.  on  Wills.  520.) 

It  appears,  however,  that  if  a  testator  has  provided  any  particular  food  f(v  the 
payment  of  his  debts  and  legacies,  it  will  rebut  the  inference  of  an  intent  to 
charge  the  whole  of  his  real  property  with  these  incumbrancea  (Thomas  r. 
Britnell,  2  Ves.  sen.  313),  as  where  a  testator,  after  directing  that  all  hisdebti 
and  legacies  shall  be  paid,  directs  certain  real  estates  to  be  applied  for  that 
purpose,  in  which  the  general  charge  by  implication  arising  out  of  the  introductcuy 
words  will  be  controlled  by  the  specific  charge  in  the  subsequent  part  a^  tbe 
will :  (Palmer  v.  Graves,  1  Kee.  545.)  But  the  appropriation  of  paiticolir 
lands  to  the  payment  of  debts  or  legacies,  will  only  rebut  the  implication  of  s 
general  charge  on  the  whole  real  estate,  where  such  charge  is  created  by  geocnl 
or  ambiguous  expressions,  and  not  where  there  is  a  clear  charge  made  in  ezpivts 
words  upon  the  whole  real  estates :  {Ellison  v.  Ainey,  1  Ves.  sen.  568 ;  Coar  r« 
Basset t,  S  Ves.  155;  Crallan  v.  Ovlton,  3  Beav.  1.) 

It  seems,  however,  that  if  the  debts  are  directed  to  be  pud  by  the  execotois 
it  will  be  presumed  that  the  payment  is  to  be  made  by  them  exclusively  outo^ 
funds  belonging  to  them  in  their  representative  capacity,  unless  the  lands  them- 
selves are  expressly  devised  to  them  :  {Brydges  v.  Landen,  cited  3  Ves.  550; 
stated  from  the  Registrar's  Book.  3  Russ.  345  a ;  Keeling  v.  Brown,  5  Ves.  359i 
Powell  V.  Robins,  7  Ves.  309 ;  fVillan  v.  Lancaster,  3  Russ.  108.)    Bat  if  the 
lands  are  devised  to  the  executors,  then  a  direction  even  to  them  to  psy  tbe 
debts  or  legacies  will  saddle  the  realty  with  the  charge.    Thus,  where  a  testator 
gave  several  legacies  and  annuities  to  be  paid  by  his  executor,  and  then  defised 
all  the  rest  ana  residue  of  his  goods  and  chattels  and  estate  to  his  nephew  (who 
was  his  heir-at-law),  and  appointed  him  executor  of  his  will,  it  was  held  thit 
the  real  estate  was  chargeable  with  the  legacies  and  annuities  in  aid  of  the 
personal  estate :  {Aubrey  v.  Middleton,  2  Eq.  Ca.  Abr.  249,  479,  pi.  16.)    This 
doctrine  has  also  been  supported  by  several  more  recent  decisions :  {Aleod:  r. 
Sparehawk,  1  Eq.  Ca.  Abr.  198 ;   S.  C,  2  Vern.  228 ;  see  also  Goodrighi  ni 
Phipps  V.  Allen,  2  W.  Blackst.  1041 ;  Barker  v.  Duke qf  Devonshire^  3  Mer.310; 
Henvel  v.  fVhitaher,  3  Russ.  343 ;  Doe  d.  Pratt  v.  Pratt,  6  Ad.  &  £11.  180; 
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18  my  will,  or  any  codicil  or  codicils  annexed  thereto,  that  all 
id   singular  my  freehold  and  copyhold  lands  and  hereditaments 

CAoryeqf 

Hwl  Estate  m 

9oer  V.  Oregorv,  9  L.  J.  (N.  S.)  89>  Ch.)     Nor  will  the  dzcomatanee  of  ^  Penonaky, 

e  lands  being  devised  to  the  deyisee  for  an  estate  tail  (Clowdsley  y.  Pelham,  

Eq.  Ca.  Abr.  197,  pi-  2;  S.  C,  1  Vero.  411)  exonerate  the  lands  from  the 
arge,  when  so  limited  with  a  direction  to  pBj  the  debts,  although  there  should 
I  several  intermediate  bequests  between  the  gift  in  tail  and  the  appointing  him 
eeutor,  and  directing  him  to  pay  the  debts ;  as,  for  instance,  where  a  testator 
ivised  lands  to  A.  and  the  heirs  qf  his  body,  with  remainder  over,  and  in 
lotber  part  of  his  will  gave  to  A.  all  the  personal  estate,  and  appointed  him 
ecutor,  willing  him  to  pay  the  testator's  debts :  it  was  held  the  real  estate  was 
targed.     But  it  is  not  so  clearly  determined  whether  a  direction  to  an  executor 

pay  the  debts  would  charge  the  real  estate,  where  such  executor  takes  a  mere 
e  estate  under  the  will.  In  Finch  v.  Hattersley  (3  Russ.  345,  ».)«  however, 
e  real  estate  was  held  to  be  charged  under  such  circumstances ;  still  it  did  not 
»pear  that  the  fact  of  the  executrix  being  a  devisee  for  life  of  the  real  estate 
id  any  influence  upon  the  court,  and  as  no  case  was  decided  before  the  doctrine 
as  fully  established  that  a  direction  that  the  debts  should  be  paid  by  the 
[ecutors  would  rebut  the  implication  of  a  charge  of  them  upon  the  real  estate, 
le  case  can  scarcely  now  be  relied  on  as  an  authority  on  the  point  above  sug- 
ested,  and  it  seems  quite  settled  that  a  limited  estate  devised  to  one  of  sevend 
cecutors  in  the  tettator*8  lands  will  not  be  charged  with  debts  under  a  direction 
>  the  testator  to  pay  them  (Keeling  v.  Brown^  5  Yes.  359) ;  nor,  in  fact,  would 
ren  a  devise  in  fee  to  one  of  several  executors  produce  this  operation :  (  Warren 
.  Dames,  2  Myl.  &  Kee.  49 ;  Wasse  v.  Heslington^  3  tb,  495.) 

Although  a  devise  of  the  rents  and  profits  was  considered  as  a  devise  of  the  where  the  de- 
inds  themselves,  and  to  carry  both  the  legal  and  equitable  estate  therein  vise  is  of  the 
Johnson  v.  Amoldt  ]  Yes.  sen.  171 ;  Barnes  v.  Dixon,  ib.  42;  Doe  v.  Lakeman,  2  rents  and  profits 
tarn.  &  Ad.  421),  yet  some  fluctuation  of  opinion  was  entertained,  as  to  whether  odIj. 

charge  of  debts  or  legacies  on  such  rents  and  profits  would  have  warranted 

sale  for  the  purpose  of  paying  them.  In  the  earlier  cases,  a  distinction  seems 
9  have  been  taken  as  to  whether  such  charges  were  to  be  satisfied  within  some 
Ixed  definite  period,  or  where  no  time  was  specified  for  that  purpose.  In  the 
ormer  case,  unless  the  charges  could  be  satisfied  within  the  time  prescribed  out 
»f  the  rents  and  profits,  a  sale  was  allowed  (^lAngen  v.  Foley,  2  Cha.  Cas.  202  ; 
t  Ctia.  Cas.  26 ;  Awm,  1  Yem.  104 ;  Perry  v.  Ascham^  2  Yern.  26 ;  Rawlins  v. 
^otherson,  cited  2  Yes.  480;  Sheldon  v.  Dormer,  2  Yem.  310;  Warburton  v. 
Varbwrton^  ib,  420;  Jackson  v.  Ferrand,  ib,  424;  Oreen  v.  Belcher,  1  Atk.  I ; 
yhedon  v.  Ohedon,  1  Atk.  550 ;  Qibson  v.  Montfort,  1  Yes.  sen.  491 ;  Allan  v. 
^ckhouse,  2  Yes.  &  Bea.  65) ;  but  if  no  time  was  specified  within  which  the 
charges  were  to  be  paid,  they  could  only  have  been  satisfied  bv  a  gradual  accu» 
nulation  of  the  annual  profits  as  they  arose :  (Trafford  v.  Ashton,  1  P.  Wms. 
115 ;  Ivey  v.  Oilbert,  Pre.  Cha.  583 ;  S.  C,  2  Eo.  Ca.  Abr.  644,  pi.  16  ;  Evelyn 
r.  Evelyn,  2  P.  Wms.  659 ;  MUls  v.  Banks,  3  P.  Wms.  1.)  But  for  many  years 
past,  the  judges  have  inclined  to  treat  a  trust  to  apply  the  rents  and  profits  in 
raising  a  sum  of  money  even  at  an  indefinite  period  as  authorizing  a  sale: 
[Green  v.  Belcher,  1  Atk.  505 ;  Baines  y.  Dixon,  1  Yes.  sen.  42 ;  Ridout  v. 
Bad  of  PlymotUh,  2  Atk.  104;  Shrewsbury  {Countess  of)  v.  Shrewsbury  (Earl 
tf)y  1  Yes.  234 ;  Booth  v.  Blundell,  1  Mer.  233.)  Still,  as  questions  arise  even  at 
the  present  day,  as  to  whether  a  mere  charge  of  debts,  legacies,  or  any  other 
charge  authorises  the  executors,  either  alone  or  together,  with  the  person  or 
pcr^ns  in  whom  the  real  estate  is  vested  to  effect  a  sale  (see  Dolton  v.  Haven, 
6  Mad.  9 :  Forbes  v.  Peacock,  1 1  Sim.  152 ;  T^flden  v.  Hyde,  2  Sim.  &  Stu.  238 ; 
™/  V.Harris,  4  Myl.  &  Cra.  264 ;  Gosling  v.  Carter,  1  Coll.  644),  it  will  be 
proper  in  every  case,  in  addition  to  charging  the  real  estate  in  aid  of  the  per- 
^oalty,  to  confer  an  express  power  of  side  upon  the  executors  or  trustees  of  the 
^    In  addition  to  which  it  will  be  also  proper  to  authorize  that  the  executors 
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Chaipg^  of 
Mtal  Estate  m 

aid  of 
tU  Perionaltjf. 

Trustees  to 
Tsise  the 
by  ssle  or 
mortigageu 


Tmstees' 
reoeiptstobe 
s  sofficJept 
disohaige. 


sliall  be  chaiged  with  the  payment  thereof  in  aid  of  mj  ai 
penotud  estate. 

2.  And  I  hebebt  attthobize  and  empowsb  [the  aii 
{trustees),  and  the  eurriyor  of  them,  his  executors  or  sdmhnBtntai, 
or  other  the  trustees  or  trustee  for  the  time  being  of  this  my  will](i) 
in  their  or  his  absolute  discretion,  and  if  and  when  he  or  tkf 
shall  think  fit^  but  not  otherwise,  by  sale  or  mortgage  of  my  bH 
freehold  and  copyhold  hereditaments  and  premises,  or  a  competot 
part  thereof,  or  out  of  the  rents  and  profits  thereof  in  the  m» 
time,  or  by  all  or  any  of  the  ways  or  means  aforesaid,  as  tooj 
said  [trustees  or  trustee]  (c)  shall  seem  expedient^  to  raise  vi 
levy  all  such  sum  and  sums  of  money  as  may  be  necessary  to  mab 
good^the  deficiency  of  my  personal  estate. 

3.  And  I  hebebt  declabb  that  the  receipt  or  receipts  of  [tb 
trustees  or  trustee  for  the  time  being  acting  in  the  execution  t' 
the  trusts  of  this  my  will]  (d)  shall  be  an  efiectaal  discharge  fa 
so  much  money  as  therein  shall  be  expressed  to  have  been  recdM 
and  the  person  or  persons  paying  the  same  shall  not  be  obliged  to 
see  to  the  application  thereof,  or  to  inquire  into  the  neoesaitj  or 
expediency  of  any  such  sale  or  sales,  or  whether  my  personal  estiie 
shall  have  been  gotten  in  or  applied  for  the  purpoees  of  my  wOL 


or  tnittees  effect  a  sale,  although  the  uenonal  estate  may  not  be  gotteo  a 
as  also  a  clause  to  exonerate  &e  pureiiasen  from  inqairy  as  to  wlietber  the 
personal  estate  has  been  gotten  in  or  has  proved  insufficient  for  the  porooses  d 
the  will,  as  it  has  been  said  that  in  the  absence  of  a  provision  of  this  kind,  nokv 
the  personal  estate  proves  deficient  the  power  of  sale  will  not  arise ;  and  it  oA^ 
happens  that  the  getting  in  the  personal  estate  is  attended  with  conaidaibs 
delay  and  difficulty,  daring  which  time,  if  no  such  provinona  as  thoM  abo** 
suggested  are  inserted  in  &e  will,  a  purchaser  could  iiot  be  compdled  to  tilu  ^ 
title  so  ciroamstanced. 

(h)  U  no  trustees  are  appointed  by  the  will,  substitute  for  wordi 


braoki 


i€ 


my  executors  hereinafter  named*" 

(e)  If  there  are  no  trustees,  substitute  for  words  within  brackets— 

'^my  said  executors.^ 

(d)  li  no  trustees  are  appointed,  substitute— 
^  my  said  executors." 
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ir  whether  the  same  shall  or  shall  not  have  proved  insufficient  for      Wilis. 
U  or  any  of  the  purposes  aforesaid.  NoTv. 

4.    And    I    hereby  expressly   authorize    and    empower  lUal  Estate  in 

•J    >• 

the  said  (trustees),  and  the  survivor  of  them,  his  executors  or  tj^Per^Uy. 
idministratorsy  or  other  the   trustees   or  trustee  for  the  time  .^^^^^^^^^ 
>eing  of  this  my  will],  to  raise  and  levy  by  all  the  ways  and  empowered  to 
neans  as  aforesaid,  such  sum  or  sums  of  money  as  they  or  he  may  although  the 
think  proper,  although  my  personal  estate  and  effects  shall  not  2ISSd^(?be* 
ictually  have  been  gotten  in  and  applied  for  the  purposes  of  this  ^^  ^ 
cay  wilL 
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WILL,  BY  WHICH  TESTATOR  GIVES  DIRECTIONS  AS  TO  HB 
FUNERAL,  BEQUEATHS  A  LEGACY  OF  100/.  TO  HIS  WIFE,  TO 
WHOM  HE  ALSO  BEQUEATHS  HER  PARAPHERNALIA,  WKO- 
ING  APPAREL,  JEWELS,  &c.,  TOGETHER  WITH  HIS  HOUSE- 
HOLD  FURNITURE,  PLATE,  &c.  HE  ALSO  DEVISES  HIS 
DWELLING-HOUSE  TO  HER  DURING  WIDOWHOOD,  WIIB 
REMAINDER  TO  HIS  ELDEST  SON  IN  FEE.  THEIRESIDUE  OF 
THE  REAL  ESTATE  IS  GIVEN  TO  TRUSTEES,  UPON  TRUST  TO 
SELL,  AND  INVEST  THE  PROCEEDS  IN  THE  FUNDS,  OR  UPOX 
REAL  SECURITIES,  AND  TO  PAY  THE  DIVIDENDS  TO  TES- 
TATOR'S WIDOW  DURING  WIDOWHOOD,  AND  AFTER  HES 
DECEASE  OR  FUTURE  MARRIAGE,  UPON  TRUST  FOR  ALL  HIS 
CHILDREN  WHO,  BEING  SONS.  SHALL  ATTAIN  TWENTY-OXt 
OR  BEING  DAUGHTERS,  SHALL  ATTAIN  THAT  AGE  OR  MARRT; 
THE  ISSUE  OF  CHILDREN  DYING  IN  TESTATOR'S  LIFETIME 
TO  BE  SUBSTTTUTED  IN  THEIR  PARENTS  PLACE;  WITH 
PROVISIONS  FOR  MAINTENANCE  AND  ADVANCEMENT; 
APPOINTMENT  OF  EXECUTORS;  AND  ALSO  OF  GUARDLLXS 
FOR  CHILDREN. 


1.  Commencement. 

2.  Directions  as  to  testator's  funeral. 

3.  Bequest  to  wife  of  1002. 

4.  Bequest  to  wife  of  paraphernalia, 

wearin((    apparel,    jewels    and 
trinkets,  &c. 

5.  Also  household   furniture,  plate, 

linen,  china,  books,  wine,  «c. 

6.  Devise  of  residue  of  real  and  per- 

sonal estate  to  trustees. 

7.  Habendum. 

8.  Trust  to   permit  wife  to  occupy 

dwelling-house  during  widow- 
hood. 

9.  Remainder  to  testator's  eldest  son 

in  fee. 

10.  As  to  residue  of  real  and  personal 
estate. 


11.  Upon  trust  to  selL 

12.  Trustees   to    stand    posMSsed  of 

moneys  arising  from  sales,  or  to 
be  collected  and  got  in. 

13.  First  to   pay  expenses  of  sales, 

collecting,  &c. 

14.  To  invest  in  the  funds  or  upon 

real  securities. 

15.  No  change  of  investment  to  be 

made  during  widowhood  of  wife 
without  her  written  consent. 


16.  Trustees   to    stand 
trust  moneys. 


possessed  of 


17.  Upon  trust  to  pay  interest  to  wk 
during  her  widowhood,  she 
thereout  maintaining  testator^i 
children  during  their  respectifs 
minoritvBS,  and  after  her  deoessB^ 
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B,  Upon  trast  for  testator's  bhildreo 
living  at  the  time  of  his  decease, 
who,  being  a  son  or  sons,  shall 
attain  twentj-one,  or  who,  being 
a  daughter  or  daughters,  shall 
attain  that  age  or  marry. 

9«  Substitution  of  the  issue  of  chil- 
dren dying  in  the  testator's 
lifetime,  in  the  place  of  their 
deceased  parent. 

to.  ProTision  for  maintenance. 

11.  Power  of  advancement 

K2.  In  case  all  the  testator's  children 
shall  die  in   his   lifetime,   or 


No.  VI. 

Wai,  2sr  whiek 

Testator  gwe$ 

dtrectiont 


without  having  aeqtiired  vested       Wnxs. 
interests,    and  without   leaving 
issue  who   shall   acquire  vested 
interests,    then     upon    certain 
trusts,  &c. 

23.  Appointment  of  testator's  wife  to 

the  guardianship  of  his  children  aa  to  Funeral^ 
during  her  widowhood ;  and  after   Legaeiet^  fc 

her  decease  or  future  marriage,         

the  trustees  of  the  will  to  be 
guardians. 

24.  Appointment  of  wife  and  trustees 

as  executrix  and  executors. 

25.  Clause  of  revocation. 


1.    THIS    IS    THE     LAST    AND    ONLY    WILL    AND  Commence. 

^^       ^^  DUBIlt* 

TESTAMENT  of  me,  (testator),  of,  &c 

2.  I  DIBGCT  to  be  buried  in  a  private  manner,  and  that  the  DireotioDs  as 
expenses  of  my  funeral  shall  not  exceed  the  sum  of  £        .  fanenL 

3*    I  GIYE  AND  BEQUEATH  untO  my  dear  wife  the  sum  of  100/.  Beqneet  to  wife 

sterling,  to  be  pidd  to  her  (a)  immediately  upon^my  decease,  for  her 
immediate  occasions. 

4.  I   ALSO  GIVE  AND  BEQUEATH  UntO  my  said  wife  absolutely.  Bequest  to 

wife  of 

all  her  paraphernalia,  wearing  apparel  and  linen,  together  with  the  paraphernalia, 
watch,  and  all  rings,  trinkets,  jewels  and  ornaments  of  the  person  jI^^^i^bBts,' 
usually  worn  by,  or  reputed  to  belong  to  her.  *^ 

5.  I  ALSO  GIVE  AND  BEQUEATH    untO    my  Said   wife,  all  my  Alsoboneehold 

houaehold  furniture,  plate,  china,  glass,  linen,  books,  wine,  and^^^jj-*^ 
Other  liquors,  fuel  and  housekeeping  provisions,  of  which  I  shall  ^^  wine,&c 
be  possessed,  absolutely. 


(a)  In  the  present  will  the  wife  is  appointed  executrix,  and  can  therefore  Practical 
retain  the  legacy  bequeathed  to  her  out  of  the  assets  which  come  to  her  bands  soggeetions. 
in  that  chanujter;  but  if  she  is  not  appointed  executrix,  it  will  be  proper  to  insert 
iu  this  place^- 


''by  my  executor  [or  executors]  hereinafter  named  (as  the  case 
naaybe.) 
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WtLLB.  6.  And  I  give,  devise  and  beqtteath  all  the  rest,  readoe 

No.  VL      and  retDainder  of  my  real  and  personal  estate  whatsocTer  and 

WiUbgwkiek  wheresoever,  unto  (trustees),  their  heirs^  executors  and  admiutf- 

Tettaiorgwet    txators. 

dtrtchotu 
astoFuneralf 

Leffoaet^fe.  y^  rp^  HOLD  the  Same  unto  the  said   {trustees),  their  h&n, 

^>*^  ^  executors  and  administrators,  according  to  the  respective  natura 

•Ddperaooai  and  qualities  of  the  said  premises,  to  the  uses,  upon  the  tms^ 

troBtees.  ^^^  ^^^  ^^^  cuds,  iuteuts  and  purposes  hereinafter  limited,  ex- 

Babendun.  pressed  and  declared  of  and  concerning  the  same ;   (that  is  to 

say,) 

Trust  to  permit     8.  TTpon  TRUST  to  permit  and  suffer  my  said  wife  to  occqyf 
dweiiing-hooBe  sud  cujoj  my  freehold  messuage  or  dwelling-house,  being  Na  2 

wid^hood.       ^°  ""'"'  Street,  in  the  borough  of ,  for  and  during  the  term 

of  her  natural  life,  if  she  shall  so  long  continue  my  widow ;  and 
immediately  after  her  decease  or  future  marriage, 

Benuindflf  to        9.  To  THE  USE  of  (A.  BX  my  eldest  son,  his  heirs  and  aasigos 

testator^B  eldest  ^ 

son  in  fee.  for  eVCr. 

^torvtidne        JQ.  And  as  to  all  the  rest,  residue  and  remainder  of  my  sud 

of  resl  snd  ■        <  * 

personal  estate^  real  and  personal  estate, 

S^iSl™*  ^^'  ^^^^^   TRUST    that  the  said  {trustees),  or  the  survivor  of 

them,  his  executors  or  administrators,  or  other  the  trustees  or 
trustee  for  the  time  being  of  this  my  will^  do  and  shall,  as  soon  as 
conveniently  may  be  after  my  decease,  [Continue  trusts  far  sale, 
ut  ante,  No.  II.,  clause  4,  p.  642.  Add  also  clause  that  trtistees* 
receipts  shall  be  sufficient  discharges,  ut  ante.  No.  II.,  clause  7, 
p.  643.] 

Trosteesto  12.   And    I    HEBEBT    DIRECT    AND    DECLARE,    that   the    said 

of  mooejs  {trustees)  and  the  survivor  of  them,  his  executors  or  administratorsy 
•Ses^r tobe  ^^  Other  the  trustees  or  trustee  for  the  time  being  of  this  my  wiD, 
collected  and  Jq  an(j  ghall  Stand  and  be  possessed  of  the  moneys  to  be  received 
by  them  or  him  from  such  sale  or  sales,  or  so  collected  and  gotten 
in  as  aforesaid,  as  also  of  such  rents  and  profits  of  my  said  real 
estates,  or  interest  on  mortgages  or  other  securities  for  money  that 
may  have  been  received  by  them  or  him  in  the  meantime. 
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13.  Upon  trust,  in  the  first  place,  to  retun  all  such  costs,      Wills. 
charges  and  expenses,  as  my  said  trustees  or  trustee  for  the  time      No.  VL 
being  shall  or  may  have  incurred  in  or  about  such  sale  or  sales,  or  wm^hsfMA 
in  the  collecting  and  eettine  in  of  such  personal  estate  as  aforesaid;  '^^^«^9^»^ 
and  after  payment  and  satisfaction  thereof,  o$  to  Fimtral^ 

Legacies^  fe. 

14*  Upon  trust   that  the  said  (trusteed),  or  the  survivor  of^'5»**ow 

^  "  ezpenaes  of 


them,  his  executors  or  administrators,  or  other  the  trustees  or  sales,  coUfictmg, 
trustee  for  the  time  being  of  this  my  will,  do  and  shall  lay  out  _,  ^^^^  ,^ 
and  invest  the  same  in  some  of  the  public  stocks  or  funds,  or  on  the  fiindB  or 
real  security  in  England  or  Wales  (but  not  in  Ireland),  which  aecuritiea. 
said  stocks,  funds  and  securities,  it  shall  be  lawful  for  my  said 
trustees  or  trustee  for  the  time  being  to  alter,  vary  and  transpose, 
as  they  or  he  shall  from  time  to  time,  in  their  or  his  discretion, 
think  fit. 

15.  Provided  nevertheless,  that  no  such  alteration  in  any  Nodangeof 

luTestmont  to 

such  investments  shall  be  made  during  the  widowhood  of  my  said  be  made  during 
wife,  unless  she  shall,  by  writing  under  her  hand,  assent  to  such  Hfe^ithont 
alteration  of  investment  being  made.  ^^  wntten 

16.  And  I  hereby  direct,  that  the  sud  {trustees),  and  the  TroBteas  to 
survivor  of  them,  his  executors  or  administrators,  or  other  theoftroatmooeys 
trustees  or  trustee  for  the  time  being  of  this  my  will,  do  and 

shall  stand  possessed  of  the  said  trust  moneys,  stocks,  funds  and 
securities. 

17.  Upon  trust  to  pay  the  interest,  dividends  and  annual  Upon  trust  to 

•         «•  ••    P*y  intcreat  to 

produce  thereof  unto  my  said  wife  during  the  term  of  her  life,  if  wife  dnr'mg  her 
she  shall  so  long  continue  my  widow,  she  thereout  maintaining,  i^^ereont 
educating,  and  bringing  up  such  of  my  sons  as  for  the  time  being  !^!^J°^ 
shall   be  under  the  age  of  twenty*one  years,  and  such  of  my  children  during 
daughters  as  for  the  time  being  shall  be  under  that  age  and  un-  minoritMs, 
married,  suitable  to  their  degree  in  life:  and  immediately  after J^^^JJ^^ 
the  decease  or  future  marriage  of  my  said  wife,  then  as  well  as  to 
the  capital  of  the  said  stocks,  funds  and  securities,  as  also  to  the 
interest,  dividends  and  annual  produce  thereof. 

18.  Upon  trust  for  all  my  present  and  future  bom  children.  Upon  trust 
living  at  the  time  of  my  decease,  who,  either  before  or  after  the  ewidren  Uring 
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Wills.      decease  or  fxitare  marriage  of  my  said  wife,  being  a  son  or  sons, 
Mo.  VL      shall  attain  the  age  of  twenty- one  years^  or  who,  being  a  daughter 

WUL  bywhieh  ^^  daughters,  shall  attain  that  age  or  marry,  in  equal  shares,  if 

relator  givea  more  than  one,  as  tenant  in  common.(&) 

OM  to  Funeral, 

Legacy  ^       19.  And  I  HEREBY  DIRECT,  that  if  any  of  my  sud  children 
at  the  time  of    f^^il  happen  to  die  in  my  lifetime,  or  without  having  acquired 

1118  doceaflej 

who,  beioga  a  vested  interest  in  my  said  trust  moneys,  stocks,  funds  and 
shall  attain       Securities,  leaving  any  child  or  children  or  other  issue  who  shall 

^hoh^^zh  *^"*^'^®  ™®>  ^^^  ^^^  ^^  ^^^  ^"^  ^^^  last-mentioned  child  or 
daughter  or       children,  who,  being  a  son  or  sons,  shall  attain  the  age  of  twenty- 

daoghters,  shall  ,  o  ^ 

attain  that  age  ouc  ycars,  or  who,  being  a  daughter  or  daughters,  shall  attain  that 
or  murj.  ^^  ^^  marry,  shall  take  and  be  entitled  through  all  the  d^rees 
t^  inue  <?  P^  stirpes  and  not  per  capita^  to  isuch  and  the  same  shares,  of  and 
?*»^"*  ^f^^  in  my  said  trust  moneys,  stocks,  funds  and  securities,  and  with 
lifetime,  in  the  such  and  the  Same  provisions  for  maintenance  and  advancement  as 
deoMMd  parent.  ^^^  hereinafter  declared,  as  his,  her,  or  their  deceased  parent  would 

have  been  entitled  to  in  case  he  or  she  had  happened  to  survive 

me. 

Provision  for  20.   AnD  I  HEREBY  DIRECT  AND  DECLARE,  that  if  at  the  time 

maintenaooe.         n    %       ^  • 

of  the  decease  or  future  marnage  of  my  said  wife,  any  child  of 
mine,  being  a  son  or  sons,  shall  be  under  the  age  of  twenty-one 
years,  or  being  a  daughter  or  daughters,  shall  be  under  that  age 
and  unmarried,  (c)  it  shall  be  lawful  for  my  said  trustees  or  trustee 
for  the  time  being,  at  their  or  his  discretion,  to  apply  such  part  as 
they  or  he  may  think  fit  of  the  annual  income  of  the  presumptive 
share  of  such  child,  for  and  towards  his  or  her  maintenance  and 


As  to  pnmsions  (h)  Where  childreD  take  vested  interests  at  the  testator's  decease,  it  wiD  be 
for  sorviTorship  proper  to  insert  provisions  for  survivorship  and  accruer ;  but  where,  as  by  tiie 
and  aocroer.  above  clause,  the  vesting  of  their  shares  depends  upon  the  happening  of  some 
continf^ent  event,  as  their  attaining  twenty-one,  or  marriage,  such  provisiona 
would  be  both  unnecessary  and  inaccurate.  The  will  only  embraces  such  ob- 
jects as  answer  the  required  description,  therefore  no  substituted  dispositaoos 
will  be  necessary  in  consequence  of  the  death  of  any  child  not  answering  that 
description ;  and  his  presumptive  share  will  be  distributable  amongst  the  sur- 
vivors under  the  oii^al  gift. 

Ab  to  the  (c)  If  it  is  intended  that  before  the  vesting  of  the  shares  of  the  children  the 

necessity  whole  or  any  part  of  the  income  is  to  be  applied  towards  their  maintenance,  a 

of  inserting  clause  to  that  efiPect  should  never  be  omitted,  as,  in  the  absence  of  an  express 

pronsioDi  for  authority  from  the  testator,  the  trustees  have  no  power  to  apply  any  pari  of  the 
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edacation  or  otherwise  for  his  or  her  benefit,  and  shall  apply  the       Wills. 
residue  of  sach  income,  if  any,  in  augmentation  of  the  share  from       ko.  VI. 
which   the  same  shall  have  arisen ;  but  so  nevertheless  that  my  wufbvwkkh 
said  trustees  or  trustee  may,  at  their  or  his  discretion,  apply  such  Testator  ghea 
invested  income,  or  the  proceeds  thereof,  for  the  benefit  or  such  « to  Ftmeral, 
child  or  children  respectively.  goctes,  ^. 

21.    And   I  HEBEBT  FUBTHEB    DIBECT  and  declare,  that  it  Power  of 

shall  be  lawful  for  my  said  trustees  or  trustee  for  the  time  being, 
at  their  or  his  discretion,  to  advance  any  sum  or  sums  of  money 
not  exceeding  in  the  whole  one-half  of  the  capital  of  the  pre- 
sumptive share^or  shares  of  any  child  or  children  of  mine,  in  or 
towards  the  placing  out  or  advancement  in  life,  or  otherwise  for 
the  benefit  of  such  child  or  children,  as  my  said  trustees  or  trustee 
may,  in  their  or  his  discretion,  think  proper. 

22.  And  in  case  all  my  said  children  shall  happen  to  die  in  my  In  case  ail 
lifetime,  or  without  having  acquired  a  vested  interest  under  the  children  shall 
trusts  of  this  my  will,  or  without  leaving  any  child,  children  or  ^ptimft."or 
other  issue  who,  under  the  trusts  and  provisions  hereinbefore  con-  without  having? 

acquired  vested 

tained,  shall  become  entitled  to  my  said  trust  moneys,  stocks,  interests, 
fiinda  and  securities.   Then  my  will  is,  and  I  hereby  direct  that  oertawibnuts, 
my  said  trustees  or  trustee  for  the  time  being  do  and  shall  stand  ^ 
and  be  possessed  of  my  said  trust  moneys,  stocks,  funds  and 
securities.     [Insebt  hebe  trusts  in  favour  of  the  persons  to  become 
entitled  in  case  of  the  testator's  leaving  no  children  or  otlter  time.] 

23.   And    I    HEBEBT  nominate   and   appoint  my   said   wife  Appointment  of 

during  such  time  as  she  shall  continue  my  widow,  as  the  sole  guardianship  of 
guardian  of  the  persons  and  estates  of  my  said  children  during ^^^^^ i,^" 
their  respective    minorities ;    and  after    her   decease  or    future  ^<iwl»«>^  Re- 
marriage,  I  appoint  the   said  (trustees)  guardians  of   my   said 
children,  {e) 


income  of  the  presumptive  shares  for  that  purpose ;  it  should  also  be  stated  bow  maintenance 
much  is  to  be  so  applied,  and  what  is  to  become  of  the  overplus,  thouf;h  the  where  the  sharea 
better  plan  is  to  direct  that  the  trustees  shall  apply  it  in  auf^rmentation  of  the  are  conungent. 
share  out  of  which  it  arises,  but  at  the  same  time  empowering  the  trustees  to 
applj  such  overplus  towards  such  maintenance  in  case  they  may  think  proper 
to  do  10 :  (see  Lewis  v.  Lewis,  17  L.  J.  425,  Ch.) 
(e)  By  the  common  law  a  father  had  no  authority  to  appoint  a  guardian* 

TOL.  II.  2   U 
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Wills.  24.  AnD  I  HEBEBT  NOMINATE  AND  APPOINT  my  said  wif<^  Hid 

No.  VI.      the  said  (truttees),  executrix  and  executors  of  my  said  wilL 

Testator  gives 

directions        .  , 
as  to  Funeral,  either  in  chivalTj  or  in  socage,  bat  the  law  appointed  one  for  him.     With  legird 

Legacies,  fc  ^  daughters,  however,  the  construction  of  the  statute  4  &  5  of  Philip  &  Maiy, 

c.  8,  the  father  might,  by  deed  or  will,  assign  the  guardian  to  any  woman-ehik 

Appointment  of  under  the  age  of  sixteen  years,  and  if  none  was  so  assigned^  the  mother  insudi 

wife  and  case  was  to  be  the  guardian. 

tnutees  as  The  above  statute  of  Philip  and  Mary  enacts,  under  severe  penalties,  as  im 

execDtrix  and  i^^d  imprisonment,  "That  nobody  shall  take  away  anv  maid  or  wonaan-chiUi 

execatora.  unmarried,  being  within  the  age  of  sixteeen  years,  out  of,  or  from  the  poaaeBSwuw 

Father  b  th  ^^'^^7*  <>'  governance,  and  against  the  will  of  such  father  of  any  such  maid  or 


common  law  woman-child,  or  of  such  person  to  whom  the  father  of  such  maid  or  womai- 
had  DO  power  ^^^^»  ^7  his  last  will  and  testament,  or  by  any  other  act  in  his  lifetime,  hatk 
to  appoint  a  appointed,  or  shall  appoint,  assign,  bequeath,  give,  or  grant  the  order*  kecpiii^ 
guardian.  education,  and  governance  of  such  maid  or  woman-child."  * 

Stat  4  &  5  '^^  direct  object  ot  the  above  statute  was  to  prevent  the  takini^  away  or 

Philip  &  Mary  ^^^'^^f^  maidens  under  the  age  of  sixteen  years  against  the  consent  of  tbar 
c,  g  parents :  still,  the  statute  has  prohibited  it  in  terms  which  imply  that  the 

Oh'  t  of  th  custody  and  education  of  such  females  should  belong  to  the  father  or  motha, 
St  Me  f  ^^  person  appointed  by  the  former.    It  is  also  observable  on  this  statute,  that 

Philip  &  Mary  ^^^"R^  ^^^  title  is  confined  to  maidens  being  inheritors,  and  the  preamble  speaks 
only  of  such  as  be  heirs  apparent,  or  have  real  or  personal  estate,  yet  the  emietiiiff 
clause  mentions  maidens  under  uxteen  generally;  and  in  Rex  v,  Cormtfottk 
(St.  Tr.  1162),  the  Court  of  B.  R.  granted  an  information  against  the  defendanti 
for  taking  away  the  natural  daughter  under  sixteen  from  under  the  care  of  her 
putative  f&ther,  being  of  opinion  that  it  was  within  the  meaning  of  the  third 
section  of  the  above-mentioned  statute. 
Stat.  12  Car.  2,  This  statute,  however,  only  applied  to  female  children,  but  by  statute  13 
c  24.  Car.  2,  c.  24,  s.  8,  it  is  enacted,  that  where  any  person  shall  have  any  child  or 

children  under  the  age  of  twenty-one  years,  and  not  married  at  the  time  of  his 
death,  it  shall  be  lawful  for  the  father  of  such  child  or  children,  whether  bon 
at  the  time  of  the  decease  of  such  father,  or  at  that  time  in  ventre  se  mere,  or 
whether  such  father  be  within  the  age  of  twenty-one  years,  or  of  full  ai^e,  by  his 
deed  executed  in  his  lifetime,  or  by  his  last  will  and  testament  in  writing  in  the 
presence  of  two  or  more  credible  witnesses,  in  such  manner,  and  from  time  to 
time  as  he  shall  think  fit,  to  dispose  of  the  custody  of  such  child  or  children, 
during  such  time  as  he  cr  they  respectively  shall  remain  under  the  age  of 
twenty- one  years,  or  any  lesser  time,  to  any  person  or  persons  in  posseaaion  or 
remainder,  other  than  popish  recusants ;  and  such  person  to  whom  the  costody 
of  such  child  shall  be  so  disposed  or  devised,  may  maintain  an  action  of  ravish- 
ment of  ward,  or  trespass,  against  any  person  who  shall  wrongfully  take  away 
'   or  detain  any  such  child,  and  recover  damages  for  the  same  in  the  same  adioo 
for  the  use  and  benefit  of  such  child.    And  such  person  to  whom  the  custody  of 
such  child  shall  be  so  disposed  or  devised,  may  take  into  his  custody,  to  the  vat 
of  such  child,  the  profits  of  all  the  lands,  tenements  and  hereditaments  of  such 
child,  and  also  the  custody,  tuition,  and  management  of  the  goods,  chattels  and 
personal  estate  of  such  child,  till  his,  her,  or  their  age  of  twenty-one  yean,  or 
any  lesser  time,  according  to  such  disposition  aforesaid,  and  may  bnng  actioof 
in  relation  thereto,  as  by  law  a  common  guardian  in  socage  may  do. 
In  case  father         Before  the  passing  of  the  above-mentioned  statute  (12  Car.  2,  c.  24),  ginr- 
fjtils  to  appoint  dians  for  real  estate  were  under  the  direction  of  the  court,  of  wards  and  liverieib 
gnardianH,  the    which,  being  taken  away  by  this  statute,  power  is  given  by  the  same  statute  to 
power  devolves   the  father  by  his  deed  or  will  to  appoint  a  guardian  or  guardians,  which  if  he 
npon  the  Coort  f^jig  xq  do,  or  the  guardians  appointed  by  him  refuse  to  act  in  tbe  oflBoe,  the 
of  Chancery.      ^^^  ^i^^^  devolves  upon  the  High  Court  of  Chancery;  the  Lord  Chanodkr, 
under  the  Crown,  being  the  supreme  guardian  of  all  inlanta  and  othen  n^ 
capable  of  acting  for  tbemselvea. 
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25.  And  I  do  hereby  revoke  and  make  void  all  former      Wiujb. 
fv^ills,  codicils,  testamentary  dispositions,  and  appointments  what-      No.  VI. 
loever,  by  me  at  any  time  or  times  heretofore  made,  and  declare  jfrm  bywhidk 
his  to  be  my  last  and  only  will.  Tutator  givet 

at  to  Funeral^ 

In  witness,  &c.  ^^s^  ^ 

OUnae  of 
''  """    '  "  revocatioD. 

The  statute  of  Charles  2,  however,  onljr  empowers  the  father  to  appoint  a  Father  only 
rnardian ;  consequently,  such   an  appointment    by    the    mother  {JSse  parte  o*°  *P??*°* 
Edwards,  3  Atk.  59)*  although  a  widow,  or  by  a  gprandfather,  is  a  mere  nullity.  ^  g^^raiAD- 
f^or  can  a  guardian  appointed  by  the  father  appoint  another  in  his  stead,  for  it 
B   a   personal  trust,  and  not  assignable,  any  more  than  the  guardianship  in 
ocage :  (^Bedell  v.  Constable,  Vaugh.  1 79*)    Neither  can  a  reputed  or  putative 
Sather  appoint  a  guardian  to  his  illegitimate  child ;  still,  where  he  has  named 
ertain  persons  as  guardians  by  his  will  to  such  illegitimate  child,  the  Court  of 
IJhanoery  will  generally  carry  out  his  intent^  by  appointing  the  same  persons 
guardians  without  any  reference  to  the  Master  for  his  approbation :  {tVard  v.  St, 
Paul,  2  Bro.  C,  C.  583.) 

It  is  observable  that  as  this  statute  only  empowers  the  father  to  appoint  a  Gaardianship 
^ardian  until  the  infant  attains  twenty-one,  or  any  lesser  time,  it  gives  nim  no  cannot  be  made 
>ower  to  appoint  a  guardian  to  his  child,  being  an  idiot  or  a  lunatic,  after  he  to  extend 
ihall  be  of  the  age  of  twenty- one  years :  (Oxenden  v.  Lord  Compton,  4  Bro.  beyond  the 
D.  C.  231 ;  S.  C,  2  Yes.  69.)    But  the  marriage  of  an  infant  under  twenty-one,  nMnonfcy  <*^ 
irUl  not  dissolve  the  guardianship :  (3  Atk.  625.)  "»®  ^»'^- 

As  the  statute  enabled  the  father  to  appoint  a  guardian  either  bv  deed  or  by  ^^  to  power 
ft  will  attested  by  two  credible  witnessee,  a  will  so  attested  would  have  revoked  of  revoking 
ft  previous  appointment  either  by  deed  {Earl  qf  Shaftesburjf  v.  Haman,  Cha.  appointment  of 
Cas.  temp.  Finch.  328)  or  by  will.   But  a  testamentary  appointment  not  executed  guardians. 
fteoording  to  the  statute  would  have  been  a  mere  nuUity :  {Ex  parte  Ilchesier 
[Earl  of),  7  Ves.  348.) 

Under  this  statute  a  minor,  as  well  as  persons  of  full  age,  was  empowered  to  Operation  of 

make  an  appointment  of  guardians,  either  by  deed  or  by  will ;  but  the  statute  ^tat  I  Vict 

1  Vict«  o.  26,  s.  7>  has  deprived  him  of  this  testamentaiy  power :  although  the  ^  ^^>  ^P^^ 

power  for  a  minor  to  nominate  a  guardian  by  deed  still  remains  in  force.  testamenUiy 

appointoients 

of  guardians. 


2  D  2 
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COK0I8E  PRECEDENTS  IN 


NcVIL 


SHORT  FORM  OF  A  WILL.  BY  WHICH  A  TESTATOR  GIVES  Tffl 
WHOLE  OF  HIS  PROPERTY  TO  HIS  WIFE.  WHOM  HE  ALSO 
APPOINTS  HIS  SOLE  EXECUTRIX,  (a) 


DeriMof  the 
whole  of 
testator's 
real  and 
personal  estate 
to  bis  wife, 
whom  he 
eoDStitntes  his 
sole  ezecasrix. 


I  {tesfator)y  of,  &c.,  do  hereby  by  this  my  last  and  only  will,^ 
unto  my  dear  wife  {A.  B.)  all  my  real  and  personal  estate  wlutt- 
soever  and  wheresoever,  to  hold  unto  her,  her  heirs^  execnton 
and  administrators,  according  to  the  respective  natures  and  qualida 
of  the  said  premises  absolutely  and  for  ever;  and  I  hereby  apptxnt 
my  said  wife  sole  executrix  of  this  my  will ;  and  revoking  aB 
former  and  other  wills,  codicils,  testamentary  dispositions  aod 
appointments  whatsoever  by  me  at  any  time  heretofore  made,  d» 
hereby  declare  this  to  be  my  last  and  only  wilL 


In  WITNESS,  &c. 


Practical 
obseryatioot. 


(a)  The  above  form  contains  all  that  is  essentia]  where  a  testator  desigDi  to 
ffive  the  whole  of  his  property  to  his  wife,  and  short  forms  of  wills  are  often  tbs 
best,  particularly  where  a  testator  fW>m  illness  is  incapable  of  going  through  the 
fatigae  of  having  a  lengthy  instrument  read  over  and  explained  to  him,  which 
might  often  be  attended  with  dangerous  oonseauenoes.  To  meet  ezigendes  of 
this  kind,  several  very  short  forms  will  be  supplied^  which  may  be  adopted  nsder 
such  circumstances. 
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No.  VIII. 


BORT  FORM  OF  A  WILL  DEVISING  REAL  AND  PERSONAL 
ESTATE  UPON  TRUST  TO  SELL  AND  CONVERT  INTO  MONEY. 
AND  TO  INVEST  THE  SAME  IN  REAL  SECURITIES,  OR  IN  THE 
FUNDS,  WITH  POWER  TO  VARY  SECURITIES,  AND  TO  PAY 
THE  ANNUAL  INCOME  TO  TESTATOR'S  WIFE  DURING  HER 
WIDOWHOOD,  AND  AFTER  HER  DEATH  OR  FUTURE  MAR- 
RIAGE,  UPON  TRUST  FOR  TESTATOR'S  CHILDREN  EQUALLY, 
SONS  AT  TWENTY-ONE,  AND  DAUGHTERS  AT  TWENTY-ONE 
OR  MARRIAGE,  WITH  PROVISIONS  FOR  MAINTENANCE  AND 
ADVANCEMENT.  ALSO,  POWER  FOR  TRUSTEES  TO  COM- 
POUND DEBTS,  REFER  TO  ARBITRATION,  GIVE  RECEIPTS,  &c. 
POWER  TO  CHANGE  TRUSTEES,  APPOINTMENT  OF  EXECU- 
TORS, AND  CLAUSE  OF  REVOCATION. 


I.  General  devise  of  real  and  personal 
estate  upon  trust  to  sell  and 
invest  the  moneys,  with  power 
to  vary  securities. 

^*  To  pay  income  to  wife  during 
widowhood. 

3.  Trust  for  children  in  equal  shsies ; 
sons  at  twenty-one,  and  daugh- 
ters at  twenty-one  or  marriage. 


4.  Provision    for     maintenance    and 

power  of  advancement. 

5.  Power  to   trustees   to   compound 

debts,  refer  to  arbitration,  &c. 

6.  Authority  to  give  receipts. 
7*  Power  to  change  trustees. 
8.  Appointment  of  executors. 
9*  Clause  of  revocation. 


[Commence  will,  ut  ante.  No.  I.^  clause  1,  p.  632.] 

* 

1*  I  GIVE  all  my  real  and  personal  estate  unto  (trustees^  their  General  derite 
neirs,  executors  and  administrators,  upon  tbust  that  mj  said  ^emnud  Mtate, 
trustees  or  the  survivor  of  them,  his  executors  or  administrators, "??"  *?*^  ^ 

'  '  sen  and  inveat 

Will  collect,  sell  and  convert  into  money  all  my  said  real  and  ^i>.«  moneys, 
personal  estate,  and  invest  such  moneys  in  real  securities,  or  in  vary  securities, 
some  of  the  public  stocks  or  funds,  with  power  to  vary  such 
v^urities  as  my  said  trustees  or  trustee  may  think  expedient. 


664 


CONCI8B  PltECBDENTS  IN 


Wills. 


No.  VIII. 

anOn  rOTfH 

of  a  wm 

devising  Real 
and  Pertonal 
Estate^  ttpon 
Trust  to  Sell, 
^. 

To  pay  income 
to  wife  doriDg 
widowhood. 

Trust  for 
children  in 
equal  shares, 
eons  at 

twenty-one,  and 
daughters  at 
twenty-one  or 
marriage. 
Provibion  for 
maintenance 
and  power  of 
adyancement. 


2.  And  to  pay  the  annual  income  thereof  to  my  dear 
(A.  B.)  during  her  life,  if  she  shall  so  long  continue  my  widoi, 
and  after  her  decease  or  second  marriage. 


3.  As  to  the  capital  and  income  of  my  said  trust  moneys,  uns! 
TRUST  for  all  my  children,  who,  being  sons,  shall  attain  the  age  i 
twenty-one  years,  or  who,  being  daughters,  shall  attain  that  age  o^ 
marry,  in  equal  shares. 

4.  And  I  authorize  my  said  trustees  or  trustee,  at  any  time  ate 
the  decease  or  second  marriage  of  my  said  wife,  to  apply  the  wiiok 
or  part  of  the  income  of  the  presumptive  share  or  shares  of  aoj 
child  or  children  of  mine  who,  being  a  son  or  sons,  shall  be  unfa 
the  age  of  twenty-one  years,  or  being  a  daughter  or  daogfatG^ 
shall  be  under  that  age  and  unmarried,  towards  his^  her  or  lines 
maintenance  and  education ;  and  also  to  advance  any  part  of  ^ 
presumptive  shares,  not  exceeding  one-half  thereof,  towards  tbe 
advancement  in  life  of  any  such  children  respectively. 

Power  to  5,  Ajjd  I  HEREBY  AUTHORIZE  my  said  trustees  or  trustee  to 

trustees  to  ^      "^ 

compound  debts,  release  or  compound  any  debts  owing  to  me  or  to  my  estate,  or  to 
arbitimtion,  &c  g^^^  time  for  payment,  or  take  such  security  for  payment,  and  to 
adjust  and  pay  all  claims  made  upon  my  estate,  whether  the  ouoe 
shall  be  supported  by  legal  evidence  or  not;  and  also  to  refer  to 
arbitration  any  dispute  respecting  any  debt  claimed  to  be  owing 
to  or  from  me,  and  generally  to  act  in  the  premises  as  my  said 
trustees  or  trustee  shall  in  their  or  his  discretion  think  fit  (a) 

Authority  to  6.  And  all  receipts  given  by  my  said  trustees  or  trustee,  acting 

give  receipts.     j,j  ^\^^  execution  of  the  trusts  herein  contained,  shall  exonerate  the 

parties  taking  the  same  from  all  responsibility  with  respect  to 

the  application  of  the  moneys  therein  expressed  to  be  received  (i^j 

Power  to  7.  And  I  HEREBY  AUTHORIZE  the  acting  trustees  or  trustee  of 

change  trasteai.  ^j^jg  jjjy  ^jjj^  j^^^   ^jj^  executors  or  administrators  of  the  l«te 


(a)  See  observations  upon  this  clause,  ante,  p.  643,  note  (c). 

(b)  As  to  the  propriety  of  this  olanif ,  see  mUtf  p.  636,  note  (j). 
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acting  trustee,  by  any  instrument  in  writing,  to  substitute  any      Wills. 

person  to  be  a  trustee  in  the  stead  of  any  trustee  who  shall  so  die,  no.  vni. 

continue  to  reside  abroad,  disclaim,  neglect,  refuse  or  become  short  Form 

incapable  to  act  in  the  trusts  aforesaid ;  and  all  the  said  trust  estates  ,^/?  ^^  . 

*  devismg  Real 

and  premises  shall  forthwith  be  transferred  so  as  to  vest  the  same  and  Personal 
in  such  new  trustee  or  trustees,  either  jointly  with  the  surviving   tv^^  'to  SeU^ 
or  continuing  trustee  or  trustees,  or  solely,  as  the  case  may  be,  and         ^' 
such  new  trustee,  as  well  before  as  after  such  transfer,  shall  have 
the  same  powers  as  if  originally  appointed  a  trustee  by  this  my 
will ;  AND  no  trustee  under  this  my  will  shall  be  responsible  for 
the  acts  or  defaults  of  any  co-trustee,  nor  for  receipts  in  which 
they  or  he  shall  only  join  for  conformity ;  nor  be  accountable  for 
the  sufficiency  of  any  person  with  whom,  in  the  execution  of  these 
trusts^  any  of  the  said  trust  moneys  may  be  deposited ;  nor  for  the 
sufficiency  of  any  securities  in  which  any  of  the  said  trust  moneys 
may  he  invested,  unless  the  same  shall  happen  through  the  wilful 
default  of  such  trustees  respectively ;  and  that  my  present  or  any 
future  trustees  or  trustee  may  reimburse  themselves  and  each  other 
all  such  expenses  as  they  may  incur  in  the  execution  of  the  afore- 
said trusts  out  of  the  trust  moneys  which  shall  come  to  their 
respective  hands. 

8.  And  I  hsbeby  appoint  my  said  trustees  joint  executors  of  Appointment 

^1  •  .11  of  executors. 

this  my  wilL 

9.  And  revoking  all  former  wills  and  codicils,  I  do  hereby  declare  cunae  of 

,  reYocation. 

this  to  be  my  last  and  only  will  and  testament 
In  witness,  &c. 
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No.    IX. 


WILL  OF  A  TRADESMAN,  BY  WHICH,  AFTER  BEQUEATHI^O 
A  LEGACY,  A  CERTAIN  PORTION  OF  HIS  HOUSEHOLD  FLTl- 
NITURE,  AND  ALL  HIS  WINES,  LIQUORS,  HOUSEKEEPING 
PROVISIONS.  &c.,  TO  HIS  WIFE  ABSOLUTELY,  HE  DIRECTS 
THAT  HIS  BUSINESS  SHALL  BE  CONDUCTED  BY  HER  UNTIL 
HIS  ELDEST  OR  SOME  ONE  OF  HIS  SONS  SHALL  ATTAIN 
TWENTY-ONE,  AND  BE  WILLING  TO  UNDERTAKE  THE 
CONCERN;  BUT  IF  SHE  MARRIES  AGAIN  THE  TRUSTEES 
ARE  TO  MANAGE  THE  BUSINESS;  AND  IF  NONE  OF  THE 
SONS  WILL  UNDERTAKE  THE  BUSINESS,  TRUSTEES  TO  SELL 
THE  SAME.  POWERS  TO  COMPOUND  DEBTS,  INCREASE, 
DIMINISH  OR  DISCONTINUE  BUSINESS,  &c.  NET  PROFITS  TO 
BE  APPLIED,  TWO-THIRDS  TO  WIFE'S  OWN  USE  DURING 
WIDOWHOOD,  AND  THE  REMAINDER  TO  BE  DISPOSED 
OF  BY  HER  IN  THE  MAINTENANCE  OF  THE  FAMILY. 
DEVISE  OF  GENERAL  RESIDUARY  ESTATE  TO  TRUSTEES 
UPON  TRUST  TO  INVEST  WITH  POWER  OF  VARYING  SECU- 
RITIES. IWO-FIFrnS  OF  INCOME  TO  BE  TO  WIFE  DURING 
WIDOWHOOD,  AND  THEN  TO  TESTATOR'S  ELDEST'  SON 
ABSOLUTELY;  THE  REMAINING  THREE-FIFTHS  TO  BE  SUB- 
DIVIDED INTO  EIGHT  EQUAL  PARTS  AMONGST  TESTATOR'S 
EIGHT  CHILDREN,  WITH  PROVISION  FOR  SURVIVORSHIP 
AND  ACCRUER. 


1.  Commeiicement  of  will. 

2.  Appointment  of  trustees. 

3.  Bequest  of   household    furniture, 

not  exceeding  a  certain  value,  to 
wife  absolutely. 

4.  Absolute  bequest  to  wife  of  wines, 

liquors,  provisions,  &c. 

6.  Wife,  provided  she  so  long  con- 
tinue a  widow,  to  carry  on  his 
business  for  the  period  therein- 
after mentioned. 


6.  Business  or  trade  to  be  cairied  oo 
upon  testator's  dwelling-house, 
and  wife  to  have  entire  manage- 
ment thereof. 

7*  Authority  to  wife  to  perform  all 
acts  respecting  his  business;  to 
employ  shopmen,  servants,  work- 
men and  others;  to  adjust  ac- 
counts and  debts,  and  refer  to 
arbitration,  &c. 

8.  Wife  to  carry  on  business  until 
testator's  eldest,  or  some  othcf 
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of  his  ions  shall  attain  twenty- 
one,  and  be  desirous  of  carrying 
on  the  same, 

9.  Power  of  sale,  in  case  none  of 
testator's  sons  will  carry  on 
basiness. 

I.O.  Authority  of  trustees  as  to  the 
mode  of  conducting  sale. 

11.  Testator's  eldest,  or  some  other 
son,  to  be  employed  in  the  busi- 
ness. 

1^.  Power  to  increase,  diminish,  or 
discontinue  business. 

13.  All  rates  and  taxes  to  be  payable 

in  respect  of  the  premises  to  be 
charged  to  the  account  of  the 
business. 

14.  Application  of   net   profits,   two- 

thirds  to  wife  for  her  absolute 
use,  and  remaining  two-thirds 
to  be  received  by  her  and  ap- 
plied towards  the  support  of 
testator's  children. 

16.  If  testator's  eldest  son  or  any  of 
his  other  sons  be  desirous  of 
carrying  on  the  said  business, 
trustees  to  cause  the  same  to  be 
Talued. 

16^  Son  who  undertakes  management 
to  give  security  for  payment. 

17*  In  case  of  wife's  death  or  second 
marriage,  trustees  to  carry  on 


business  until  testator's  eldest 
or  some  other  son  shall  elect  to 
carry  on  business. 

18.  Trustees  to  receive  profits  of  busi- 
ness in  the  interval  between  the 
death  or  second  marriage  of  wife, 
and  the  sale  of  business. 

19*  Trustees  to  insure  premises  and 
stock  in  trade  against  damage  by 
fire. 

20.  Devise  of  general  residuary  estate 

to  trustees,  including  trust  and 
mortgaged  estates. 

21.  Trustees   to   stand    possessed  of 

trust  estates. 

22.  Trustees   to   stand    possessed  of 

general  residuary,  estate  upon 
trust  to  invest,  with  power  to 
vary  securities. 

23.  Trustees  to  stand  possessed  of  trust 

moneys. 

24.  Upon  trust  as  to  two-fifths  for 

wife  during  widowhood,  with 
remunder  to  testator's  eldest  son 
absolutely. 

25.  As  to  remaining  three-fifths,  to  be 

subdivided  into  eight  eoual  shares 
to  be  equally  divided  between 
testator's  eight  children. 

26.  Provision    for    survivorship    and 

accruer. 


WiLlA 

Ho.  IX. 


WiUo/a 

Traduman, 

vrithPowen  to 

Trwteetto 

compound 

DtbU,  mereate, 

cfMimuA  or 

dueowUmte 

AtMMM,  ^ 


1.  THIS    IS  THE    LAST  AND  ONLY   WILL  OF  ME,  GommeDoement 

{^e8taior\  of,  &c.,  grocer. 

2.  I  HEBEBT  APPOINT  {trustees)  to  be  the  trustees  of  this  my  Appointment  of 
will.     [Insert  bequest   of  legacyy  and  also  of  wearing  apparel^ 
paraphernalia,  jeweby  trinkets,  Sfc.y  to  testator^  wife,  ut  ante,  No.  VL, 

clauses  3,  4,  p.  655.] 


3.  I  ALSO  GIVE  AND  BEQUEATH  untO  my  Said   ^fe  absolutely,  Bequest  of 

such  part  of  my  household  furniture,  plate,  linen,  china,  and  glass  fnnitnrej&e. 
as  she  may  think  proper  to  select,  not  exceeding  altogether  the  J^j^^^"*^  f^ 
value  of  £  ,  the  amount  of  which  is  to  be  ascertained  by  two  wife  sbaolntel/. 

appraisers,  one  to  be  nominated  by  my  said  wife,  and  the  other 
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Wills.      by  my  Said  trustees  or  trustee,  or  otherwise,  as  she  and  they  shall 
No.  IX.      agree  upon. 


Win  of  a 

wUh  Powers  to 
Tnuteea  to 
oompound 

Debia,  mereate^ 

dimimth  or 

duoontxnuB 

Btuinesij  ^. 

Absolote 
bequest  to  wife 
of  wines,  liqnon, 
proTisioDS,  &c. 

Wife,  provided 
Bhe  so  long 
continues  a 
widow,  to  cany 
on  his  business 
for  the  period 
thereinafter 
mentioned. 

Bosiness  or 
trade  to  be 
carried  on  upon 
testator's 
dwelling-hoiue, 
and  wife  to 
ha?e  entire 
management 
thereof. 


4.  I  ALSO  GIVE  unto  my  said  wife  all  my  wines  and  other 
liquors,  fuel,  and  housekeeping  provisions,  which  I  shall  be  pos- 
sessed of  at  the  time  of  my  decease. 

5.  And  I  hebebt  dibect,  that  my  said  wife  shall,  provided 
she  shall  so  long  continue  my  widow,  (b)  subject  to  the  control  of 
my  said  trustees  or  trustee  as  hereinafter  mentioned,  manage  and 

transact  my  trade  or  business  of  a  grocer  at  P aforesaid,  (c) 

for   such  time,  and  for   the  intents  and  purposes  hereinafter 
mentioned. 

6.  And  I  hebebt  declabe  that  such  trade  or  business  shall 
be  carried  on  upon  my  freehold  messuage  or  dwelling-house  and 
premises  whereon  the  same  is  now  transacted,  or  shall  be  carried 
on  at  the  time  of  my  decease,  and  that  during  the  entire  period  of 
such  management,  my  said  wife  shall  occupy  and  enjoy  the  whole 
of  the  same  premises  rent  free,  and  have  the  entire  control  and 
management  of  my  said  trade  or  business,  and  of  all  the  capital^ 
credits,  stock  in  trade  and  effects  belonging  or  appertaining 
thereto,  or  employed  therein,  at  the  time  of  my  decease. 


Practical 
suggestions. 


Practical 
suggestions, 
where  a  trading 
ooncemis  to  be 
carried  on  for 
the  benefit  of 
the  testator's 
widow. 


(6)  There  are  very  few  instances,  where  there  is  the  slightest  prohability  of  a 
testator^s  widow  roarryin{(  again,  and  he  is  desirous  that  the  business  should  be 
carried  on  till  some  one  of  his  children  is  capable  of  undertaking  it,  that  it 
would  not  be  prudent  to  restrict  the  wife's  management  of  the  business  to  ber 
widowhood ;  ror  bj  a  second  marriage  the  whole  concern  may  be  deteriorated  or 
ruined  outright  by  the  interference  and  ill  management  of  the  after-taken  husband. 

(c)  Whenever  it  is  intended  that  a  testator's  trade  shall  be  carried  on  for  the 
benefit  of  his  family,  or  for  any  other  purpose,  there  should  always  be  an  express 
power  in  the  wiH  for  that  purpose,  otherwise  neither  his  trustees  or  executors 
will  be  authorised  in  so  doing,  however  advantageous  such  a  course  may  seem. 
It  will  also  be  necessary  to  confer  ample  authority  to  the  trustees,  &c.,  to  com- 
pound debts,  and  so  otherwise  to  arrange  the  conduct  of  the  bnnness,  that  the 
executors  or  trustees  may  be  released  from  all  responsibility  wiUi  respect  to 
losses  caused  by  giving  time  in  payment,  or  taking  msuffident  securities  from 
debtors  paying  debts  in  the  absence  of  strict  legal  proof  of  their  having  been 
contracted,  or  any  other  damage,  resulting  from  any  act  which  a  person  having 
the  absolute  control  of  a  business  may  incur  in  the  conduct  of  it,  or  for  any  loss 
whatever,  unless  the  same  is  occasioned  by  the  actual  misconduct  of  the  truslaefti 
They  should  also  be  empowered  to  increase,  diminish,  or  discontinue  the  busi- 
ness altogether,  if  likely  to  prove  a  losing  conc^n ;  for  if  the  business  is  to  be 
carried  on  at  all  events  until  some  certain  stated  period,  considerable  losses  may 
be  incurred,  as  a  business,  at  one  time  exceedingly  lucrative,  may,  from  some 
unforeseen  events  or  untoward  oireumstances,  become  a  veiy  unprafitnUe 
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7.  AnP  I  HBSEBY  AUTHORIZE   AND   EMPOWER   my  flaid  Wife,        Will& 

80  long  a8  my  said  trade  or  business  shall  be  carried  on,  managed      No.  ix. 
and  transacted  by  ber,  to  enter  into  and  execute  all  such  acts,     will  of  a 
deeds,  matters  and  things  respecting  my  said  business  as  she  may    ^^a^e«mai», 
deem  expedient,  and  to  hire  and  employ  all  such  shopmen,  ser-    Truueet  to 
vants,  workmen  and  others,  and  allow  them  such  sum  and  sums  o(  3ebu  mcrease^ 
money  for  their  salaries,  wages  or  hire,  and  payable  at  such  times    ^^^^^^^ 
and  in  such  manner  as  she  may  think  proper.     And  also  to  ent^  Butmest,  fc 
into  all  such  contracts  respecting  my  said  trade  or  business  as  she  Authority  to 
shall  consider  fit,  and  to  settle  and  adjust  any  accounts  relating  ^^t^^^  ^™ 
thereto,  and  to  compound  or  compromise  any  debts  or  claims  f®*P^^*^  ^" 

t  r  ^  business; 

respecting  my  said  trade  or  business,  which  may  be  owing  to  or  to  employ 
from  me,  or  made  against,  or  on  behalf  of,  my  said  estate,  and  to  servants,' 
accept  and  take  such  security,  or  to  give  such  time  for  payment  ^then^^  '° 
of  any  debt  or  claim  owing  to  me ;   and  also  to  refer  to  arbitra-  ^  ^^i^'^    , 

•'  ^  ^     °  ...  ncoounts  and 

tioD,  or  otherwise  to  adjust,  any  question  in  dispute  that  may  debts,  and 
arise  in  respect  to  any  debt  or  demand  that  may  be  claimed  to  arbitration,  &c 
be  owing  to  or  from  me,  and  generally  to  carry  on,  manage  and 
transact  my  said  trade  or  business  in  the  same  manner  as  if 
she  werie  solely  interested  therein;  but  subject  nevertheless  to 
the  interference  and  control  of  my  said  trustees  as  hereinafter  is 
mentioned. 

8.  AnD^I  HEREBY  ALSO  DIRECT  that  my  said  wife  shall  carry  Wife  to  carry 

on,  manage  and  transact  my  said  trade  or;business,  nntil  my  eldest  Z^r^Z,. 
son  (A  J8.)  shall  attain  the  age  of  twenty-one  years,  at  which  f^J'y,^'' 
time  he^is  to  have  the  option  of  carrying-on  the  same  upon  the  '<^'  "^*^ 

*     .  *  ^— ©-  r  attain  tbe  age 

terms  hereinafter  mentioned ;  but  in  case  of  his  death  under  that  of  twenty-one, 
age,  or  having  attained  that  age,  in  case  he  shall  refuse  or  neglect  to  carry  on^ 
to  undertake  the  management  of  the  said  trade  or  business,  then  ^^^  ^^^ 
until  some  one  of  the  other  of  my  said  sons  shall  attain  the  age  of 
twenty-one  years,  and  upon  attaining  that  age  shall  be  willing  to 
nadertidce  snch  management ;  or,  in  oase-none  of  my  eons  shall 
live  to  attain^the  age  of  twenty-one  years,  or  having  attained  that 
age,  none  of  them  will^undertake^to  carry  on  the  said  trade  or 
bosinees. 

Power  of  sale  in 
case  none  of 

9.  Then  I  authorize  and  empower  the  said  ( trustees),  or  tesutor's  sou 

*i  •/•11*  -m     •   •  .1      ^"^  carry  on 

the  survivor  of  them,  his  executors  or  administrators,  or  other  tbe  tbe  boMness. 


670 


COKCISS  PBEC£D£KT8  Hf 


Wills. 

No.  IX. 

WtUof  a 

Traduman, 

withPowento 

Trviteeito 

eowtpovmd 

Ikbtt,  Mcneofa, 

duNMuAor 

duoonimm 

ButmeUf  ^. 


trustees  or  trustee  for  the  time  being  of  this  my  will,  to  make  sale 
and  absolutely  dispose  of  my  said  messuage  or  dweUing-hoiue 
wherein  such  business  shall  have  been  so  carried  on,  managed  and 
transacted  as  aforesaid,  with  all  workshops  and  warehouses  there- 
unto belonging,  and  also  the  said  trade  or  business,  and  the  good- 
will thereof,  together  with  all  the  stock  in^^trade,  credits  and  effects 
for  the  time  being  employed  in  or  about  the  same,  or  in  anywise 
rating  thereto,  to  any  person  or  persons  who  shall  agree  to 
become  the  purchaser  or  purchasers  thereof,  for  such  price  or 
prices  as  my  said  trustees  or  trustee  for  the  time  being  shall  think 
reasonable. 


Antboritj  of 
tnutees  as  to 
the  mode  of 
oonductiiig 
sale* 


10.  Anb  I  HEREBY  AUTHORIZE  my  Said  trustees  or  trustee 
for  the  time  being  to  enter  into  all  such  contracts,  stipulations 
and  agreements  respecting  the  sale  of  my  said  messuage  or 
dwelling-house,  trade  or  business,  and  to  annul,  alter,  or  vary 
the  terms  of  any  such  contracts,  stipulations  or  agreements^ 
without  being  responsible  for  any  loss  that  may  be  thereby 
incurred;  and  also  to  enter  into,  execute  and  perfect  all  such 
conveyances,  assignments  and  assurances,  as  may  be  deemed 
necessary  for  perfecting  such  sale  or  sales,  and  conveying  the 
premises  when  sold  to  the  purchaser  or  respective  purchasers 
thereof. 


Teatotor*s  H.   AnD   I   HEREBY  FURTHER    DIRECT   ANI>   DECLARE,  thax 

eldeet)  or  some 

other  son  to      during  such  time  as  my  said  wife  shall  carry  on,  manage  and 
tbe^btuiMfls."'  transact  my  said  trade  or  business,  my  said  son  {A,  B.),  or  some 
other  of  my  said  sons,  shall  be  employed  in  the  conduct,  manage- 
ment and  transaction  of  such  trade  or  business,  for  the  purpose  of 
learning  and  getting  an  insight  into  the  same. 


Power  to 
increue, 
diininish  or 
diBooDtiDiie 
bnsioese. 


12.   Am>    I     HEREBY    AUTHORIZE    AND     EMPOWER     my 

trustees  or  trustee  for  the  time  being,  so  long  as  my  said  trade  or 
business  shall  be  carried  on,  managed  and  transacted  by  my  said 
wife,  to  augment  or  diminish  the  capital  employed  therein,  or  to 
increase,  abridge,  or  wholly  to  discontinue  the  said  trade  or 
business,  in  case  it  appears  likely  to  prove  an  unprofitable 
concern,  as  my  said  trustees  or  trustees  shall  deem  expedient 
or  advisable. 
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13.  And  I  hereby  further  direct,  that  all  rates,  tazes^      Wiua 
and  other  outgoings  which  shall  be  assessed,  charged,  or  imposed      Ko.  ix. 
upon  the  said  messuage  or  dwelling-house  and  premises  whereon      j^iiL a 
my  said  trade  or  business  is  carried  on,  or  upon  the  profits  of  my    Tndemafh 
said  trade,  shall,  during  the  whole  period  in  which  the  same    Tnuteesto 
shall  be  so  carried  on  by  my  said  wife  as  aforesaid,  or  by  my  said  i>0^^^IU«0, 
trustees  as  hereinafler  directed,  be  charged  to  the  account  of  the    ^^H^^ 
said  business.  Btidt»et$,  fe. 

All  rates  and 

14.  And  I  hereby  iturther  direct  and  declare,  that  so  *™"  P*y"51' 

^     in  respect  of 

long  as  my  said  trade  or  business  shall  be  so  carried  on  by  my  said  the  premiMs  to 
wife,  the  clear  gains  .and  net  profits  to  arise  from  my  said  trade  or  the  acomnt  of 
business  sh^  be  applied  in  manner  next  hereinafter  mentioned  ^®  ^^^ 
(that  is  to  say) : — ^my  said  wife  shall  be  entitled  to  two-fifths  of  the  net  invfits; 
said  profits  (the  whole  into  five  equal  parts  to  be  considered  as^^^Jf^i^^^ 
divided),  for  her  own  absolute  use,  and  the  remaining  three-fifths  •*»<>iat«  ™, 

^  '  o  mjj  remaining 

part  shall  be  received  by  her,  and  applied  towards  the  maintenance,  three-fifths  to 
education  and  support  of  all  and  every  my  children  for  the  time  her,  and  to  be 
being,  in  such  manner  as  my  said  wife  shall  in  her  discretion  think  fheso^port'of ' 
proper,  without  my  said  trustees  or  trustee  being  in  ^^y^^s®  ^jij!^* 
responsible  for  the  application  thereof. 

15.   And  I  hereby  further   direct   and  declare,  that  if  if  testator's 

^  .    .  1  /.  eldest  or  any  of 

my  said  son  {A.  B,)  on  attaming  the  age  of  twenty-one  years,  his  other  sons 
shall  be  desirous  of  carrying  on  my  said  trade  or  business,  or  in  ^^|[j^^^^ 
case  of  his  neglect  or  refusal,  any  of  my  subsequent  born  sons  on  the  said 
attaining  that  age  shall  be  desirous  of  carrying  on  the  same,  and  tmatees  to 
shall  give  notice  in  writing  of  such  his  desire  to  my  said  trustees  to  be  vained. 
or  trustee  for  the  time  being,  my  said  trustees  or  trustee  shall 
immediately  thereupon  cause  my  said  messuage  or  dwelling-house, 
workshops  and  warehouses  thereunto  belonging,  together  with  the 
stock  in  trade,  credits,  effects,  business  and  the  goodwill  thereof 
to  be  valued  and  appraised  by  two  persons,  one  of  whom  shall  be 
appointed  by  my  said  son  so  desiring  to  carry  on  my  said  trade 
or  business,  and  the  other  by  my  said  trustees  or  trustee  for  the 
time  being ;  and  in  case  such  two  persons  cannot  agree  in  their 
valuation,  they  shall  elect  an  umpire,  whose  determination  shall 
be  final 
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Wills. 
No.  IX. 


withPotoento 
TYutteetto 
compound 

Deite.  tncreoje, 
diminiah  or 
diteontimie 

Btumesi,  ^ 


Son  who 
undertakes 
management  to 
give  saonritf 
for  payment. 

In  case  of  wife's 
death  or  second 
marriage, 
trustees  to 
canyon 
business  until 
testator's  eldest 
or  some  other 
son  shall  elect 
to  carry  on 
the  same. 


16.  And  my  said  son  who  shall  so  take  the  management  of  my 
said  trade  or  business  shall  give  to  my  said  trustees  or  trustee  for 
the  time  being  'a  bond  in  a  penalty  of  double  the  amount  of  such 
valuation  as  aforesaid^  conditioned  for  the  payment  of  such  valua- 
tion by  half-yearly  instalments,  until  the  whole  shall  be  paid  off; 
provided  nevertheless  that  such  son  shall  not  be  obliged  in  any  one 
year  to  pay  more  than  £  part  of  the  amount  of  such  valuation 
so  secured  as  aforesaid. 

17.  Provided  always,  and  my  will  is,  and  I  hereby  moreover 
declare  and  direct,  that  in  case  my  said  wife  shall  happen  to  die, 
or  shall  enter  into  any  future  marriage  before  any  of  my  said  sons 
shall  attain  the  age  of  twenty-one  years^  who  shall  be  desirous  of 
taking  the  management  of  my  said  trade  or  business,  then  and  in 
either  case  I  authorize  and  empower  my  said  trustees  or  trustee 
for  the  time  being  to  carry  on,  manage  and  transact  my  sud  trade 
or  business,  until  such  time  as  some  one  of  my  said  sons  shall 
elect  to  take  the  management  thereof,  or  all  my  said  sons  shall 
attain  the  age  of  twenty-one  years,  and  shall  neglect  or  refuse 
to  take  and  carry  on  the  same,  until  my  said  trustees  or  trustee 
shall  carry  into  effect  the  trusts  and  powers  of  sale  relating  to 
my  said  trade  or  business  as  hereinbefore  mentioned,  and  that 
my  said  trustees  or  trustee  shall  have  the  same  powers  and 
authorities  respecting  the  conduct  and  management  of  my  said 
trade  or  business  as  are  hereinbefore  conferred  upon  my  sud  wife 
by  this  my  will,  as  or  near  thereto  as  circumstances  will  possibly 
admit  of. 


Trustees  to  18.   AnD    MX    WILL    IS,    AND   I    HEBEBT    FUBTHEB    DIRECT, 

!ifbiuineMln    ^^^  ^^^  ^^^  gains  and  net  profits  to  arise  from  my  said  trade 
the  interval      or  busincfis  shall  be  received  by  my  said  trustees  or  trustee 

between  the 

death  or  second  during  the  interval  between  the  death  or  future  marriage  of 

TrifeT^the     ^7  ^^  ^^^®»  ^^^  ^^^  puichaso  of  such  trade  or  business  by 
sale  of  business,  j^y  g^j^  eldest  *son,  or  in  case  of  his  refusal,  by  any  of  my 

subsequent  born  sons,  who  shall  be  desirous  of  carrying  on  the 
same;  or,  in  caae  all  my  said  sons ^ shall  decline  to  carry  on 
my  said  trade  or  business,  then  until  the  absolute  sale  there(^ 
by   my    said    trustees    or    trustee    under   the    powers  of  sale 
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hereinbefore  contained^  and  that  such  clear  guns  shall  form  Wiua 
part  of  my  general  residuary  estate,  and  be  applied  and  disposed  no.  ix. 
of  accordingly.  ^— ^ 

Tradesnum, 
19.   And  ICT  will  IS>  and  I  hereby  further  direct,  that      TrutUesto 

so  long  as  my  said  trade  or  business  shall  be  so  carried  on  by  my    ^p^**^ 
said  wife  or  by  my  said  trustees  or  trustee  as  aforesaid,  my  said    dimmUh  or 

discontinwf 

trustees  shall  insure  and  keep  insured  against  loss  or  damage  by  Business,  fe, 
fire  my  said  messuage  or  dwelling-house,  shops,  warehouses,  stock  Trustees  to 
in  trade  and  premises  in  any  sum  not  exceeding  £  nor  less  Jnsurepremiaeg 

than  £  in  some  respectable  insurance  office  in  England,  so  trade  against 

and  in  such  manner  as  that  the  same  messuage  or  dwelling-house, 
stock  in  trade  and  premises  may  at  all  times,  whilst  my  said  trade 
or  business  shall  be  so  carried  on  as  aforesaid,  be  constantly  kept 
insured  against  such  loss  or  damage  as  aforesaid,  in  the  sum  of 
£  at  least ;  and  in  case  my  said  messuage  or  dwelling-house, 

shops,  warehouses,  stock  in  trade  and  premises,  or  any  of  them, 
or  any  part  of  the  same,  shall  be  destroyed  or  damaged  by  fire 
during  the  period  aforesaid,  that  my  said  trustees  or  trustee  for 
the  time  being  shall  apply  the  moneys  to  be  received  in  respect  of 
or  on  account  of  such  insurance  or  insurances,  in  repairing  such 
loss  or  damage,  as  soon  as  conveniently  may  be  after  they  or  he 
shall  so  receive  the  same. 

20.  And  all   the   rest,   residue   and  remainder  of  my  estate  ^«^^  ^ 

general 

whatsoever  and  wheresoever  (including  also  all  such  estates  asreeidoaryeitate 
are  vested  in  me  in  trust  or  by  way  of  mortgage),  moneys  and  indi^J'^t 
securities  for  money,  goods,  chattels  and  effects,  I  give   and  JjJ^^'^^*^ 
bequeath  unto  the  said  (trustees),  TO  HOLD  to  them,  their  heirs, 
executors,  administrators  and  assigns,  according  to  the  respective 
natures  and  qualities  of  the  said  premises,  upon  the  trusts  and 
for  the  ends,  intents  and  purposes  hereinafter  declared  (that  is 
to  say). 

Trustees  to 

21.  Upon  trust  that  the  said  {trustees),  and  the  survivor  of  oftrnatestetee, 
them,  his  executors  or  administrators,  do  and  shall  stand  and  be  {^e^trnstcL  uid^ 
possessed  of  the  said  trust  estates  in  such  manner  as  they  ousht  ^  ^  mortgaged 

...  J  estates,  to 

to  be  held  and  disposed  of  in  pursuance  of  such  trusts,  and  as  to  receive  the 
all  such  estates  as  are  now  vested  in  me  by  way  of  mortgage,  to  tbereonr^ 
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WiLLB, 

Na  IX. 

Will  by  a 
TVadetman, 

ioithPowento 
Trtuteetto 
eonqxmnd 

DebiSy  increase^ 
dimimsh  or 
duoonimue 


assign  and  dispose  of  the  said  mortgaged  estates,  when  the 
principal  moneys  and  interest  thereby  secured  shall  be  paid  off; 
and  do  and  shall  in  their  or  his  discretion^  as  the  nature  of  the 
trusts  of  this  my  will  may  require,  call  in  such  principal  moneys 
and  interest,  and  give  effectual  releases  and  discharges  for  the 
same  when  paid.  [Add  clause  empowering  trustees  to  collect  cad 
get  in  personal  estate,  compound  debtSy  Sfc,  ut  ante,  No.  ILj  claose  5, 
p.  643.] 


Tnwtees  to  22.   AnD  BiY   WILL   IS,  AND   I  HEREBY  DIRECT,  that  the  Said 

stand  pomened   .  ^  ,  .  i*    i  i  .  i     •    • 

ofjRreneni         (trustees),  or  the  survivor  of  them,  his  executors  or  adminiatrators^ 
e^tok'^         ^^  other  the  trustees  or  trustee  for  the  time  being  of  this  my  will, 
do  and  shall  stand  and  be  possessed  of  the  moneys  to  arise  from  the 
sale  of  my  said  messuage  or  dwelling-house,  stock  in  trade,  business^ 
and  goodwill   thereon ;   as  also  of  the  clear  gains  or  net  profits 
thereof,  if  any  such  shall  be  received  by  them  or  him  as  aforesaid; 
as  also  of  such  moneys  as  shall  be  received,  collected  or  gotten 
in  from  the  other  part  of  my  personal  estate;  as  also  of  such 
moneys  as  shall  at  the   time  of  my  decease  be  vested   upon 
mortgage  or  other  securities,  upon  trust  to  permit  the  said  last- 
mentioned  moneys  to  remain  in  their  present  state  or  investment, 
or  to  call  in  and  invest  the  same  upon  some  other  securities ;  and 
as  to  all  other  my  said  moneys,  trust  estate  and  premises,  upon 
trust  to  lay  out  and  invest  the  same  upon  mortgage  of  sufficient 
freehold,  leasehold  or  copyhold  estates  to  be  situate  in  England 
or  Wales  (but  not  Ireland),  or  in  government  securities,  or  in 
some  of  the  public  stocks  or  funds,  or  in  the  Bank  of  England,  in 
the  name  or  names  of  the  said  (trustees),  or  the  survivor  of  them, 
his  executors  or  administrators,  or  other  the  trustees  or  trustee 
for  the  time  being  of  this  my  will;  which  said  stocks,  funds  and 
securities,  and  all  other  funds  and  securities  in  or  upon  which  my 
personal  estate,  trust  moneys  and  premises  shall  be  invested,  it 
shall  be  lawful  for  my  said  trustees  or  trustee  for  the  time  being 
to  alter,  vary  and  transpose  in  their  or  his  discretion. 

Trurteesto  23.  And  I  HEREBY  DIRECT   that  the  said  (trustees)  and  the 

stand  poweBsad  j     .    . 

oftnutmoDeTB  survivor  of  them,  his  executors  or  administrators,  or  other  my 
trustees  or  trustee  for  the  time  being,  do  and  shall  stand  and  be 
possessed  of  my  said  trust  money,  stocks,  fiinds  and  secoritiee^ 


Upon  tnut  to 
inTest,  with 
power  to  wf 
securities. 
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Dpon  and  for  the  trusts,  ends,  intents  and  purposes  hereinafter      Wills. 
declared  (that  is  to  say),  No.  ix. 

WUlo/a 

24.  Upon  trust  during  the  lifetime  of  my  said  wife,  if  she    Trademan, 

1111  •  •  t  1  /•/•i/'i       *^*^  Poioert  to 

shall  so  long  contmue  my  widow,  to  pay  to  her  two-fifths  (the     Tnutees  to 
whole  of  my  said  trust-moneys  into  five  equal  parts  to  be  con-  /)ej^^^^,e 
sidered  as  divided)  of  the  interest,  dividends  and  annual  proceeds    *'?»«»«*  ^ 
of  my  said  trust  moneys,  stocks,  funds  and  securities,  and  after  Bfumeu,  ^c, 
her  decease  or  future  marriage,  then,  as  to  the  said  two-fifths  of  upoo  tmst  as 
my  said  trust-moneys,  stocks,  funds  and  securities,  upon  trust  ^J^^^^  ^^' 
for  my  said  eldest  son  (A.  B.),  his  executors,  administrators  and  widoirhood, 

with  remainder 

assigns,  absolutlly  and  for  ever.  to  testator's 

eldest  son 
absolutely. 

25.  And  as  to,  for  and  concerning   the  remaining  four-  ^  ^  reasainiog 
fifths  of  my  said  trust  moneys,  stocks,  funds  and  securities,  my  f'^'-?^.**^,  *? 

*'  ''  .  .    .  °®  subdivided 

Will  is,  and  1  hereby  direct,  that  the  same  shall  be  ao^ain  subdivided  into  eight  equal 
into  eight  equal  portions,  of  which  I  give  two  portions  to  my  equally  divided 
eldest  son  {A.  B.\  and  one  portion  each  to  my  six  remaining  ^^J^°g  ^2^^ 
children  [Here  set  out  the  names  of  the  children]^  such  portions  children. 
to  be  respectively  paid  to  such  of  my  said  children  as  shall  be  sons, 
on  their  attaining  their  respective  ages  of  twenty-one  years,  and 
to  such  of  them  as  shall  be  daughters,  on  their  attaining  their 
respective  ages  of  twenty-one  years  or  days  of  marriage,  whichever 
shall  first  happen. 

26.  And  in   case  any  of  my  said  children  who,  being  a  son  Provisions  for 
or  sons  shall  die  before  he    or  they   shall   attain  the  age  ofgn^^™pjP 
twenty-one  years,  or  who,   being  a  daughter  or  daughters,  she 

or  they  shall  attain  that  age  or  marry,  then,  as  well  the 
original  share  or  shares  of  and  in  my  said  trust  moneys,  stocks, 
funds  and  securities,  (^)  and  also  the  share  or  shares  thnt  may 
accrue  to  them  under  this  cross  executory  trust  shall  be,)  upon 
tkubt  for  the  survivors  or  survivor  of  such  children,  to  be 
e ;  llv  divided  between  them  as  tenants  in  common,  and  such 
^ng  and  accruing  shares  to  be  paid  at  such  ages,  days  and 


♦.     M     V 


(0  As,  voder  the  preoedio^  clause,  the  testator's  children  take  vested  interests  Practical 
*t  the  testator's  death,  provisioDS  for  survivorship  and  accruer  must  be  inserted :  suggestions. 
(•ee  observatbus,  mute,  p.  658,  note  (b).) 

VOL.  n.  2  X 
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Wills.  times,  as  his,  her  or  their  original  portion  or  portions  are  herein- 

No.  IX.  before  directed  to  be  paid.     [Here  insert  promsions  for  mam- 

WUlqfa  ^^f^^c^  ^^  powers  of  advancement^  ut  ante^  No.  VI.,  clause  20, 

Tradesman,  p,  658 ;   j^qq   receipt  clause.  ut  ante.   No.  V.,  clause  3,  p.  652; 

Tnuues  to  power  to  change  trustees,  ut  ante.  No.  L,  clause  1 1,  p.  637  ;  also 

Deb^'^^w^-ease  clauses  appointing  the  wife  and  trustees  executors,  and  also  guardians 

^iumU  ^  of  the  children,  and  clause  of  revocation,  ut  ante.  No.  VL,  clauses 

Butinett,  #c.  23,  24,  25,  pp.  659,  660.] 

In  witness,  &c. 
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No.  X. 


SHORT  FORM  DIRECTING  THAT  BUSINESS  SHALL  BE  CARRIED 
ON  BY  TESTATOR'S  WIFE,  IF  SHE  SO  LONG  REMAINS  A 
WIDQW,  UNTIL  HIS  ELDEST,  OR  SOME  ONE  OF  HIS  SONS, 
SHALL  ATTAIN  TWENTY-ONE,  AND  BE  WILLING  TO  UNDER- 
TAKE  THE  MANAGEMENT  OF  THE  CONCERN,  WHICH,  IF 
NONE  OF  THEM  WILL  UNDERTAKE,  THE  BUSINESS  IS  TO 
BE  SOLD.  IN  CASE  OF  WIFE'S  SECOND  MARRIAGE,  TRUSTEES 
TO  HAVE  THE  MANAGEMENT  OF  BUSINESS.  POWER  TO 
COMPOUND  DEBTS,  &c.,  AND  TO  INCREASE,  ABRIDGE,  OR 
DISCONTL\UE  BUSINESS.  APPLICATION  OF  THE  PROFITS: 
TWO-THIRDS  TO  WIFE'S  OWN  USE  DURING  WIDOWHOOD; 
AND  THE  REMAINDER  TO  BE  APPLIED  BY  HER  IN  THE 
MAINTENANCE  OF  HER  FAMILY. 


AnB    I    HEREBY   DIBEGT,   that   my   grocery    business  shall  be  Tnutees,  nnder 

carried  on  by  my  said  trustees  or  trustee,  upon  the  same  premises  S^estator's 
whereon  the  same  is   now  conducted,  under  the   sole  manage- ^*^°7'***  ?*"7 

°       on  his  business 

ment  of  my  said  wife,  provided  she  so  long  continues  my  widow  until  his  eldest 

,  or  some  of  his 

until  .my  eldest  son,  and  in  case  of  his  refusal,  some  other  of  my  sons  shall 
sons,  shaU  attain  the  age  of  twenty-one  years,  and  undertake  the  ^  ^'      '*°**' 
management  thereof,  or  neglect  or  jrefuae  so  to  do.    And  I 
AUTHOBIZB  my  said  wife  to  perform  all  such  acts  respecting  my* 
said  business  as  1  myself  could  have  done  if  living ;  to  hire  shop- 
men, workmen,  servants  and  others,  paying  them  such  wages  and  Power  to 
salaries  as  she  may  think  proper :    and  also  to  adjust  accounts,  ^a  aTjasT 
compromise  debts,  give  time  for  payment,  or  take  securities  for  ^^'  **• 
the  same,  and  also  to  refer  to  arbitration  any  debt  claimed  to  be 
owing  to  or  from  me;  and  generally  to  act  in  the  same  business  1°  case  all 
as  fully  as  I  could  have  done  if  living,  without  being  responsible  nfase  to 
for  any  loss  that  may  have  been  therein  incurred.     And  in  case  busings  * 
my  eldest  son,  on  attaining  twenty -one,  or  all  my  said  children,  *™«««»  *• 

Bell  MImlTi 

2x2 
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Wills.      on  attaining  that  age^  sball  refuse  to  undertake  my  said  business. 

No.  X.       then  my  said  trustees  or  trustee  shall  sell  the  same  and  the  good- 

ShoHForm    ^'^'^  thereof,  together  with  the  messuage,  shop^  warehouses  and  other 

t^!i^M^i  ^^^^^^^S^  thereunto  belonging,  to  any  person  or  persons  who  shall 

bfi  carried  an  agree  to  Durchase  the  same,  at  such  price  as  my  said  trustees  or 

Wphfn^      trustee  shall  consider  reasonable,  and  after  deducting  the  expenses  of 

^/wv*w!^rf^^^®»  ^^^^^  stand  possessed  of  the  purchase-moneys,  upon  the  trusts 

^     ■; —       hereinafter  declared.     And  1  hereby  direct  that  my  eldest  or 

Direction  ^ 

ihiit  some  of  Bome  ono  of  my  sons  shall  be  employed  in  the  management  of  my 
oe  eb^oiojed  in  Said  business  for  the  purpose  of  learning  and  getting  an  inaght 
thebq&  <«8.  ^^  ^}^^  same.  And  1  herebt  authorize  my  said  trustees  or 
increase,  trustee  to  increase,  abridge,  or  wholly  to  discontinue  my  said 

diftco^irae  busiucss  in  oasc  the  same  seems  likely  to  prove  an  unprofitable 
business.  concorn^  as  my  said  trustees  or  trustee  may  consider  most  adTUi- 

to  be  charged  ^  ^S^o^^  I  ALSO  DIRECT  that  all  rates  and  taxes  whatsoeTer 
ba^m!  payable  in  respect  of  the  premises  whereon  my  said  business  shall 
Profits—  ^®  carried  on,  or  upon  the  profits  of  my  said  trade,  shall  be  chaiged 
wifeat^ii^ei  ^^  ^^^  account  of  the  said  business;  and  that  the  net  profits 
remainder  for  thereof  shall  be  applied  as  follows :  (that  is  to  say,)  two  equal 
children.  fifth  parts  to  my  said  wife  for  her  own  absolute  use,  and  the 

TroBtees,  apoQ  remaining  three-fifths  to  be  received  and  applied  by  her  in  the 
[rom^sof  to^^  maintenance  and  education  of  my  children,  in  such  manner  as  she 
appraise  m^y  think  proper,  without  my  said  trustees  or  trustee  bein^  in 

business  and  .  ,  ,        . 

tranbfcr  same    any wise  responsible  for  the  application  thereof.     And  I  hereby 
FURTHER  DIRECT,  that  if  my  eldest  son,  upon  attaining  twenty- 
one,  or,  in  case  of  his  neglecting  so  to  do,  any  other  one  of  my 
sons,  on  attaining  that  age,  shall  give  notice  in  writing  to  my  said 
trustees  or  trustee  of  his  desire  to  undertake  the  management  of 
my  said  business,  my  said  trustees  or  trustee  shall  cause  the  same, 
together  with  the  stock  in  trade,  and  the  premises  whereon  the  same 
shall  be  carried  on,  to  be  appraised ;  and  my  said  son  so  dearoos 
of  conducting  the  said  business  shall  have  the  option  of  purchasing 
the  same,  together  with  the  stock  in  trade  and  premises  whereon 
the  same  shall  be  carried  on,  which  shall  be  transferred  and  oon- 
Toyed  to  him  upon  his  entering  into  a  bond  in  a  penalty  of 
Tmstees  to       double  the  amount  of  such  yaluation,  conditioned  to  pay  such 
bosiness  in  cMe  valuation  by  half-yearly  instalments,  until  the  whole  shall  be  paid 
or  second         ^^l  ^^^  ^uch  SOU  shall  uot  be  obliged  in  any  one  year  to  pay  more 
S^^hfeT         ^^"^  ^  P*'*  ^^  ^^  amount  of  such  valuation.    Provided 
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ALifVAYSj  that  in  case  of  the  death  or  second  marriage  of  my  said       Wilu. 
wife,  before  any  of  my  said  sons  shall  attain  twenty-one  and  be       No.  x. 
desiroas  of  carrying  on  my  said  business,  then  I  direct  that  the    shorTForm 
eame  shall  be  carried  on  by  my  said  trustees  or  trustee,  until  some  ^!^^^^ 
cue  of  my  said  sons  shall  attain  twenty -one  and  elect  to  carry  on  ^  carried  on 
my  said  business,   or  all  of  them,  on  attaining  that  age,  shall      Widow, 
respectively  neglect  or  refuse  so  to  do;  and  that  my  said  trustees ^J^!»^3^ 
shall  have  the  same  powers  in  the  management  thereof  as  are  .     'T~~ 
hereinbefore  conferred  upon  my  said  wife.     And  I  direct  that  application 
my  said  trustees  or  trustee  shall  receive  the  profits  during  the  reco^  by 
interval  between  the  death  or  second  marriage  of  my  said  wife  *'™^®®*' 
and  the  sale  of  my  said  business,  stock  in  trade  and  premises,  and  insare  against 
that  such  profits  shall  form  part  of  my  general  residuary  estate.  ^™*S®  ^^  ^^^ 
And  I  FUBTHEB  DIRECT  that  my  said  trustees  shall,  so  long  as 
my  said  business  shall  be  so  carried  on,  insure  the  premises  and 
stock  in  trade  from  loss  or  damage  by  fire,  and  all  moneys  rec^dved 
in  case  of  such  loss  or  destruction  shall  be  forthwith  applied  in  the 
reparation  thereof.      [Add  general  residuary  devise;   trusts  and 
other  clatiseSy  as  circumstances  may  reqmre,'] 

In  witness,  &c. 
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WILL  OF  A  FARMER,  BY  WHICH  HE  DEVISES  HIS  FARM,  CON- 
SISTING PARTLY  OF  FREEHOLD  AND  PARTLY  OF  LEASEHOLD 
PREMISES,  AND  ALSO  ALL  HIS  FARMING  STOCK,  TO  TRUS- 
TEES, WITH  DIRECTIONS  TO  CARRY  ON  THE  FARM,  AND 
APPLY  A  COMPETENT  PORTION  OF  THE  PROFITS  TOWARDS 
THE  EDUCATION  AND  SUPPORT  OF  HIS  SON,  UNTIL  HE 
COMES  OF  AGE,  AND  THEN  TO  CONVEY  THE  FARM  AND 
FARMING  STOCK  TO  HIM  ABSOLUTELY;  BUT  IN  CASE  OF 
HIS  DEATH,  TRUSTEES  TO  CONVEY  THE  FARM  TO  TESTA- 
TOR'S BROTHER,  TO  USES  TO  BAR  DOWER,  AND  TO  SELL 
THE  FARMING  STOCK,  AND  INVEST  THE  PROCEEDS  L\ 
SUFFICIENT  SECURITIES,  AND  PAY  THE  DIVIDENDS  TO  TES- 
TATOR'S SISTER"  FOR  HER  SEPARATE  USE  FOR  LIFE,  WITH 
POWER  FOR  HER  TO  APPOINT  THE  PRINCIPAL  AMONGST 
HER  CHILDREN,  AND  IN  DEFAULT  THEREOF,  UPON  TRUST 
FOR  SONS  ON  ATTAINING  TWENTY-ONE,  AND  DAUGHTERS 
ON  ATTAINING  THAT  AGE  OR  DAY  OF  MARRIAGE;  HOTCH- 
POT CLAUSE ;  SPECIAL  PROVISIONS  FOR  MAINTENANCE  AND 
ADVANCEMENT  OF  CHILDREN,  BUT  NOT  TO  BE  APPLICABLE 
DURING  THEIR  FATHER'S  LIFETIME. 


1.  Commencement. 

2.  Devise  of   an  estate  or  farm  to 

trustees  in  fee. 

3.  Bequest  to  trustees  of  fiEurm  and  live 

and  dead  stock. 

4.  Trustees  to  manage  farming  busi- 

ness. 

5.  Trustees    to   apply  a   competent 

portion  of  the  profits  of  the  farm 
to  the  support  and  education  of 
testator's  son,  and  invest  the 
residue  to  accumulate  until  he 
shall  attain  twenty-one. 

6.  Trustees  to  convey  farm  and  assign 

farming  stock  to  son  on  his  at- 
taining twenty-one. 

7.  In  case  of  testator's  son's  death 

under  twenty -one,  trustees  to 


convey  the  farm    to    testator's 
brother,  to  uses  to  bar  dower. 

8.  Trustees  to  sell  fanning  stock. 

9.  Trustees   to   stand    possessed  of 

trust  moneys. 

10.  Upon  trust  to  pay  yearly  prodnoe 

to  testator's  sister  for  life,  for 
her  separate  use. 

11.  Power  of   appointment   amongst 

children. 

12.  Trust  for  children :  sons  at  tweotj- 

one ;  daughters  at  twenty-ooe  or 
marriage. 

13.  Hotchpot  clause. 

14.  Provisions  for  maintenance. 

15.  Power  of  advancement. 
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1.  THIS  IS  THE   LAST   AND   ONLY  WILL   of  me,      Wiu^. 
(^testator),  of,  &c.,  farmer.  No.  XI. 

WUl  of 

2.  I  GIVE  AND  DEVISE  unto  (trustees),  their  heirs,   executors     «  Farmer, 

and   administrators,  all  that  my  estate  or  farm  called  A ,     devifes  his 

in  the  parish  of  B ,  consisting  partly  of  freehold  and  partly   7vJ2^%. 

of    leasehold   premises ;  (a)  to   hold   the   same,   with   the   ap-  ^     

*  ^    '^  ■■     Commencemeafe 

Devise  of  an 

estate  or  fann 

(a)  Where  a  testator  was  possessed  both  of  freehold  and  leasehold  property,  ^  tr^wtees 

the  latter  description  of  property  would  not,  generally  speaking,  have  passed  ^°  ^' 

under  words  of  devise  applicable  to  freehold  only.    Thus,  in  Sose  t.  Bartlett  ^^  ., 
(Cro.  Car.  293),  the  rule  is  laid  down,  that  if  a  man  have  lands  in  fee,  and  lands  ]e|^^ehold 
for  years,  and  devise  all  his  lands  and  tenements,  the  fee  simple  lands  only  pass,  property  will 
and  not  the  leases  for  years ;  but  if  be  have  no  fee  simple  lands,  then  the  lease  p^ss  under 
for  years  passes,  which  doctrine  has  been  supported  by  several  more  modem  the  terms  of 
decisions:  (see  Davis  v.  Gibbs,  2  P.  Wms.;  Knotsford  v.  Gardiner,  2  Atk.  450 ;  a  devise 
Whitaker  v.  Ambler,  1  fid.  151;  Pistol  v.  Richardson,  1  H.  Blackst.  263,  n.;  applicable  to 
Thompson  v.  Latcley^  2  Bos.  &  Pull.  303.)  «  freeholds. 

In  some  particular  instances,  however,  where  a  clear  intent  has  appeared  on  when  leaseholc 
the  face  of  the  will  to  include  freehold  and  leasehold  property  under  the  same  would  have 
denomination,  and  where  the  same  description  might  be  equally  applicable  to  passed  under 
both  descriptions  of  property,  the  leaseholds,  as  well  as  the  freeholds,  have  been  terms  applicabl 
held  to  pass;  hence  the  word  *'farm,"  as  importing  such  premises  as  have  been  to  freeholds. 
usually  let  together,  and  comprehended  within  one  entire  holding,  has  been 
generally  held  to  carry  the  whole  premises :  (Lane  v.  Stanhope^  6  T.  R.  345  ; 
Belayse  v.  Earl  of  Lucan^  9  East,  448.)     And  in  some  cases  where  different 
sorts  of  property  have  been  always  occupied  together,  one  description  has  been 
held  to  include  the  whole,  although,  strictly  speaking,  the  terms  of  the  devise  have 
been  more  applicable  to  one  kind  of  property  than  the  other.    Thus,  in  Roe  d. 

Pye  v.  Bird,  2  W.  Blackst.  1301,  where  a  testator  devised  all  his  estate  in  A , 

having  both  copyhold  and  leasehold  there,  which  he  had  purchased  together  and 
afterwards  occupied  together  for  twenty-three  years,  the  devise  was  held  to  include 
both  the  leasehold  and  copyhold,  as  one  consolidated  estate,  although  by  the 
same  will  the  testator  had  bequeathed  all  his  personal  estate  to  another  person. 
And  where  a  testator,  after  devising  in  terms  capable  only  of  comprising  free- 
hold property,  in  referring  to  such  devise  makes  use  of  terms  which  can  be  only 
applicable  to  leaseholds,  an  intention  to  include  both  might  reasonably  have  been 
inferred,  when  to  have  done  otherwise  would  have  rendered  the  latter  terms 
altogether  inoperative;  as  in  the  case  of  Addis  v.  Clement  (2  P.  Wms.  456), 
where  a  testator,  being  seised  of  lands  in  fee,  and  also  possessed  of  a  church 
lease  for  twenty-one  years,  which  was  renewable,  devised  "  all  his  messuages, 

lands  and  tenements  in  the  parish  of  B ,  which  he  then  stood  possessed  of 

or  in  anywise  interested  in,^'  to  uses  in  strict  settlement,  this  devise  was  held  to 
include  leaseholds  (though  there  were  freeholds),  as  these  subsequent  words 
were  considered  to  refer  to  the  leasehold  estate,  which  distinguished  that  case 
from  Rose  v.  Bartlett,  before  referred  to. 

And  in  Hartley  v.  Hurle  (5  Ves.  540),  where  a  testator  devised  his  lands, 
tenements  and  hereditaments,  to  trustees,  their  heirs,  executors,  administrators 
and  assigns,  according  to  their  several  natures  and  respective  estates  and  interests 
therein;  and,  in  another  part  of  the  will,  the  trust  for  the  application  of  the 
rents  was  declared  to  be  subject  to  the  ground  rents,  and  other  outgoings.  Lord 
Alvanley  thought  the  intention  to  include  the  leaseholds  sufficiently  demon- 
strated ;  the  words  *'  ground  rents,"  he  said,  placed  it  beyond  all  doubt. 

It  must,  however,  be  borne  in  mind,  that  in  all  the  cases  where  one  sort  of 
property  has  been  included  in  a  devise  more  strictly  applicable  to  another  kind  of 
property,  some  other  expressions  have  always  been  employed,  or  some  particular 
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Wills.  purtAiances,   unto  and  to  the   use  of  the  said  {trustees)    their 

No.  XL  heirs,   executors,   administrators  and   assigns,  according   to   the 

WiUof  respective  natures  and  qualities  of  the  said  premises,  to  the  ases, 

iv  ^hi^h  ^P^°  ^^^  trusts,  and  for  the  ends,  intents  and  purposes  hereinafter 

devitet  kit  declared. 

Farm  to 
Trutteeif  ^. 

B  uMTto  ^'  ^  ^^®^  ^^^^  ^^^  BEQUEATH  uuto  the  Said  (trustees),  their 

tnitteeB  of  exccutors,  administrators  and  assigns,  all  my  stock  of  cattle,  com, 
and  dead  stock,  haj  and  grain,  horses,  oxen,  cows,  calves,  sheep,  lambs,  swine,  and 
live  stock  and  cattle  of  all  kinds ;  and  also  all  my  farming  utensik 
and  implements  of  husbandry,  tools,  thrashing  and  winnowing 
machines,  waggons,  carts,  wains,  carriages,  harness,' saddles  and 
other  accoutrements,  and  all  and  singular  other  my  live  and  dead 
stock  whatsoever,  which  shall  be  in  or  upon  my  said  farm  at  the 
time  of  my  decease. 

mi^fonning       ^'    ^^^  ^^   ^'^^^   ^^   ^^^   ^    HEREBY   DIRECT,    that    the    8aid 

businesH.  {trustees)^  or  tlie  survivor  of  them,  his  executors  or  administrators, 

or  other  the  trustees  or  trustee  for  the  time  being  of  this  my  will, 
do  und  shall,  until  my  son  {A.B,)  shall  attain  the  age  of  twenty- 
one  years,  either  by  themselves  or  some  other  fit  person  to  be 
employed  by  them  or  him,  and  by  and  under  their  or  his  direction 
and  control,  carry  on  the  business  and  management  of  my  said 
farm,  and  cultivate  and  improve  the  same  in  such  manner  as  my 


circumstances  have  been  oonneoted  with  the  property  so  as  to  indicate  an  intent 

to  include  both  kinds  under  a  denomination  applicable  to  only  one  of  ihem. 

I'hus,  in  Lane  v.  Stanhope,  and  Doe  d.  Belayse  v.  Lmcoh,  above  referred  to,  the 

word  "  farm  *^  was  annexed  to  the  description  of  the  proper^.    In  Roe  d.  Pge 

V,  Birdj  the  leasehold  and  copyhold  estates  had  been  held  together  for  a  gml 

number  of  years.     In  Addis  v.  Clement,  the  expression  *'  iKwsesaed  of"  was 

particularly  applicable  to  leasehold  property.     And  in  Hartley  v.  Hmrle,  tiw 

limitation  beinc;  as  well  to  executors  and  administrators  of  the  trustees  as  to  their 

heirs,  and  the  words  "  according  to  their  estates  and  interests,'*  coupled  with 

the  declaration  that  the  rents  were  **  to  be  subiect  to  the  ground  rents,"  denoted 

an  unduubted  intention  to  include  the  leasehold  as  well  as  the  freehold  portion  of 

A  eeneral  ^^*  property,  under  the  above  terms,    llie  stat.  1  Vict.  c.  26,  s.  26,  now,  however, 

devise  of  the      enacts  that  a  devise  of  the  land  of  the  testator  in  any  place  or  in  the  occapation 

testator's  lands   of  any  person  mentioned  in  bis  will,  or  otherwise  described  in  a  general  manner, 

shall  include      and  any  uther  general  devise  u  hir^h  would  describe  a  customary,  copyhold,  or 

copyhold  and      leasehold  estate,  if  the  testator  had  no  freehold  estate  which  cjuld  be  deacribed 

leasehold  as  well  by  it,    shall  be  construed  to  include  the  customary,  copyhold  and  leasehold 

as  freehold         estates  of  the  testator,  or  his  customary,  copyhold  and  leasehold  estates,  or  any 

lands.  Qf  them,  to  which  such  description  shall  extend,  as  the  case  may  be,  as  well  to 

the  copyhold  and  leasehold  as  the  freehold  estates,  unless  a  contrary  intention 

shall  appear  by  the  will. 
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said  trustees  or  trustee  may  deem  most  advantageous;  and  also       yfnjs. 
from  time  to  time  to  sell  and  dispose  of  any  part  of  the  stock  and      No.  XI. 

r 

produce  of  the  said  farm^  as  also  to  purchase  any  cattle^  and  also      wuiqf 
all  such  farming  utensils  and  implements  of  husbandry  in  the  place    ^^'^^^ 
of  any  that  may  be  worn  out  or  damaged,  or  that  may  be  deemed    dem$e8  ku 

/»  •i/»»i»  Fcfm  to 

necessary  or  proper  for  the  purposes  of  my  said  farming  business;  Tnutees,  fe, 
and  also  with  power  to  increase  or  diminish  the  farming  stock 
thereon,  and  to  employ  such  bailiffs,  servants,  and  labourers  upon 
my  said  farm  and  allow  them  such  wages,  and  generally  to  conduct 
my  said  farming  business  in  such  manner,  as  my  said  trustees  or 
trustee  shall  in  their  or  his  discretion  think  most  advantageous 
for  the  management  of  the  concern. 

5.  And  I  hereby  fubther  direct^  that  my  said  trustees  Trustees 
or  tnifltee  for  the  time  being,  so  long  as  they  shall  carry  on  my  ooi^^Stent 
said  farming  business,  shall  apply  a  competent  part  of  the  clear  j^^^f  ^e 
profits   thereof  iu   or  towards   the   maintenance,   education   and  ^"™  ">  <*« 

snpport  and 

support  of  my  said  son  {A.  B.),  in  such  manner  as  my  said  trustees  edncmtion  of 
or  trustee  shall  think  proper ;  and  do  and  shall  lay  out  the  surplus  ^^  inT^u^ 
(if  any)  of  such  profits  in  some  of  the  public  stocks  or  funds,  or  "»<*^«  |» 
in  the  Bank  of  England,  or  by  way  of  mortgage  upon  the  security  nntii  he 
of  sufficient  freehold,  leasehold  or  copyhold  estates,  to  be  situate  twenty-one. 
in  England  or  Wales  (but  not  in  Ireland) ;    which  said  stocks, 
funds  and  securities  it  shall  be  lawful  for  my  said  trustees  or 
trustee  to  alter,  vary  and  transpose  from  time  to  time  as  they  or 
he  in  their  or  his  discretion  shall  think  fit;   and  do  and  shall 
receive  the  interest,  dividends  and  annual  produce  of  the  said 
trust  moneys,  stocks,  funds  and  securities,  as  and  whenever  the 
same  shall  become  payable,  and  lay  out  and  invest  the  same  in 
like  manner,  so  that  the  same  may  accumulate  in  the  nature  of 
compound  interest,  until  my  said  son  {A,  B.)  shall  attain  the  age  of 
twenty-one  years ;  and  then  upon  trust  to  pay  or  transfer  the 
said  trust  moneys,  stocks,  funds  and  securities,  together  with  such 
accumulations  as  shall  have  been  added  thereto  in  pursuance  of 
the  aforesaid  trusts,   unto   my  said   son  {A,  B,\  his  executors, 
administrators  and   assigns,   for  his  and   their ,  absolute  use  and 
benefit. 

6.  And  wf  will  is,  and  I  hereby  further  direct  and 
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WiLUB. 


No.  XL 


WiUcf 

by  which  he 

dsvitei  his 

Farm  to 

Truttee*,  fc. 

Tnutees  to 
conrey  farm 
and  assign 
farming  stock 
to  son  on  his 
attaining 
twenty- one. 


DECLARE,  that  when  and  as  soon  as  my  said  son  {^A.  B,) 
attain  the  age  of  twenty-one  years,  my  said  trustees  or  tnutee 
for  the  time  being  shall,  with  all  convenient  speed,  well  ud 
effectually  convey,  assign,  transfer,  pay,  or  otherwise  assure  onto 
my  said  son  {A,  B.),  his  heirs,  executors,  administrators  and 
assigns,  according  to  the  respective  natures  and  qualities  of  die 
premises,  all  that  my  aforesaid  estate  of  A ,  with  the  appurte- 
nances thereunto  belonging,  also  all  the  live  and  dead  stock,  aod 
all  and  singular  other  the  premises  so  devised  and  bequeathed  bj 
me  unto  the  said  {trustees)  as  aforesaid,  for  the  sole  use  and  benefit 
of  my  said  son  {A.  B.\  his  heirs,  executors,  administrators  aod 
assigns^  absolutely  and  for  ever. 


7.  Provided  always,  and  my  will  is,  and  I  hebebt 
testator's  son's  I>IBE€T,  that  in  case  my  said  son  {A.  B,)  shall  happen  to  die  ander 
t^^raf  *^®  ^S®  of  twenty-one  years,  (ft)  then  the  said  {trustees),  or  the 
trustees  to        survivor  of  them,  his  heirs,  executors  or  administrators,  or  other  the 

convey  tbe  farm  «         i         .  I    •  /t     i  i         j 

to  testator's      trustees  or  trustee  for  the  time  bemg  of  these  presents,  do  and 
shall  stand  possessed  of  my  said  estate  or  farm  of  A ,  UP05 


brother,  to 
nses  to  bar 
dovrer. 


TRUST  and  for  the  absolute  use  and  benefit  of  my  brother  [insebt 
name  and  general  description'],  and  to  convey,  assign  and  assure  the 
same  to  him,  his  heirs,  executors,  administrators  and  assigns 
accordingly ;  provided  nevertheless,  that  in  the  conveyance 
to  my  said  brother  by  my  said  trustees  or  trustee  of  such  parts  of 
my  said  estate  or  farm  as  shall  be  of  freehold  tenure,  each 
premises  shall  be  limited  to  such  uses  for  his  benefit  as  are  usoall; 
limited  for  the  purpose  of  barring  dower ;  unless  my  said  brother 
shall  direct  that  the  same  premises  shall  be  limited  to  any  other 
uses^  or  in  any  other  manner,  (c) 


An  ezecatorj 
devise  m&j  be 
limited  after 
an  estate  in 
fee. 


Practical 
obserrations. 


(b)  Although,  as  a  general  rule,  a  limitation  over,  after  an  estate  in  h 
simple,  is  void,  still  such  rule  admits  of  an  exception  in  the  case  of  an  execuibiT 
devise,  which,  if  hmited  so  as  to  take  effect  during  the  term  of  a  life  or  lives  in 
being,  and  twenty-one  years  afterwards,  may  be  good  if  created  by  will,  altfaougii 
it  would  be  absolutely  void  if  attempted  to  be  limited  by  deed:  (Dy.  1'^?; 
2  Mod,  289 ;  Fulmerton  v.  Stewart,  cited  Cro.  Jac.  592 ;  IVellock  v.  Hamoai 
cited  2  Leon.  82  ;  Hinde  v.  Lyon,  3  Leon,  64 ;  Hanbury  v.  Cockerell^  I  K^ 
Abr.  835;  Gulliver  v,  IVickett^  1  Wills.  105.) 

(c)  Where  a  conveyance  is  directed  to  be  made  to  a  devisee  married  previously 
to  the  year  1834,  it  will  be  prudent  to  provide  that  the  conveyance  shall  be  U) 
dower  uses ;  as  a  simple  conveyance  in  fee  might  cause  a  right  of  dower  to 
attach  to  the  wife  of  the  devisee,  which  the  testator  had  no  intention  to  coo^^^ 
and  which  the  devisee  himself  will  probably  be  desirous  to  prevent. 
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8.  And  as  to  all  and  singular  the  said  live  and  dead  fanning  Wills. 

tock^  and  all  and  singular  other  the  moveable  effects  which  shall  No.  xi. 

>e  in^  upon,  about,  or  belonging  to  the  said  farm,  at  the  time  of  wiUof 

;he  decease  of  my  said  son  (A,  B,)  as  aforesaid,  upon  teust  that  f  ^V7^^* 

,  .  vy  winch  he 

he  said  {trustees)  or  the  survivor  of  them,  his  executors  or  ad-     deoites  hit 
ninistrators,  or  other  my  said  trustees  or  trustee,  do  and  shall,  as   Trwues,  ^ 
K)on  as  conveniently  may  be  thereafter,  sell  and  dispose  of  such  jj^^e^  sell 
ive  and  dead  stock,  moveables  and  effects,  either  by  public  auction  fanning  stock. 
:>r  private  contract,  or  partly  by  public  auction  and  partly  by 
private  contract,  or  in  such  manner  as  my  said  trustees  or  trustee 
for  the  time  being  may  think  proper;  and  do  and  shall  stand  and 
be  possessed  of  the  purchaste-moneys,  upon  trust  to  invest  the 
same  in  some  of  the  public  stocks  or  funds,  or  in  the  Bank  of 
England,  or  by  way  of  mortgage  upon  the  security  of  sufficient 
freehold,  leasehold  or  copyhold  estates,  to  be  situate  in  England  or 
Wales  (but  not  in  Ireland),  which  said  stocks,  funds  and  securities 
it  shall  be  lawful  for  my  said  trustees  or  trustee  for  the  time  being 
to  alter,  vary  and  transpose  in  their  or  his  discretion. 

9.   And  my  will'  is,  and   I   hereby  further  direct  and  Iraatew  to 

DECLARE,  that  the  said  {trustees),  or  the  survivor  of  them,  his  ^  tmSi^^^js. 
executors  or  administrators,  or  other  the  trustees  or  trustee  for 
the  time  being  of  this  my  will,  do  and  shall  stand  and  be  possessed 
of  the  said  trust  moneys,  stocks,  funds  and  securities  so  lastly 
directed  to  be  laid  out  and  invested  as  aforesaid ;  as  also  of  the 
said  stocks,  funds  and  securities  upon  which  the  surplus  profits 
of  the  said  farm  were  directed  to  be  invested,  with  the  accumu- 
lations thereon,  upon  the  trusts  hereinafter  declared:  (that  is 
to  say,) 

10.  Upon  trust  to  pay  the  interest,  dividends,  and  annual  Upon  tnut  to 

.  p*y  jwiy 

produce  of  the  whole  of  the  said  trust  moneys,  stocks,  funds  and  pit)dace  to 

securities,  when  and  as  the  same  shall  become  due  and  payable,  fH  y^fj  f^^  ^^^ 

into  the  proper   hands   of   my  sister   {A.  M,  B.\  the   wife   of"?"***'*^ 

(-B.  S,  B,)y  of,  &c.,  during  the  term  of  her  natural  life,  for  her 

sole  and  separate  use,  free  from  the  control,  debts  or  engagements 

of  her  present  or  of  any  future  husband  or  husbands  with  whom 

she  may  at  any  time  intermarry,  and  so  that  she  shall  have  no 

power  to  alien  or  anticipate  the  growing  payments  thereof,  her 
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Wills, 

No.  XI. 

Will  of 

n  Farmer^ 

[  hy  which  he 

devises  his 

Fom  to 

TnuUeSf  ^. 


receipt  alone  being  a  sufficient  discharge  for  the  same ;  and 
her  decease, 

11.  Upon  trust  for  all  and  every  the  child  and  childrenii 
more  than  one,  of  the  said  {A.  M.  B.\  either  by  her  present 
any  future  husband  or  husbands,  in  such  parts,  shares  and 
portions,  and  in  such  manner  as  the  said  {A.  M.  B.)  shall  at 
time,  and  whether  covert  or  sole,  by  deed  or  will  appoint ;  and 
default  of  such  appointment,  and  subject  thereto, 

Trust  for  12.  Upon  tbust  for  all  and  every  the  child  and  children  of  i 

at  twenty-one,   <^d  (-^^  ^»  ^)*  cither  by  her  present  or  any  future  husband 

^tircnw^^    husbands,  who,  being  a  son  or  sons,  shall  attain  the  age  of  tw< 

'or  marriige.      one  years,  or  who  being  a  daughter  or  daughters,  shall  attain 

age  or  be  married,  equaUy  to  be  divided  amongst  them,  if 

than  one,  as  tenants  in  common ;  and  in  case  there  shall  be  but 

child,  THEN  UPON  TBUST  for  that  one  child 


Power  of 
appointment 
amongst 
children. 


Hotchpot 
eUnse. 


Proriflions  for 
maintenance. 


13.  Provided  always,  and  I  hereby  direct  and  uecu 
that  no  child  or  children,  respectively  taking  under  any  141] 
ment  made  to  him,  her,  or  them  respectively,  in  exercise  of 
power  hereinbefore  contained,  shall  be  entitled  to  any  part  or 
of  and  in  my  said  trust  moneys,  stocks,  funds  and  securities,  wil 
out  bringing  his,  her  or  their  appointed  share  or  shares  into  hot 
pot,  and  accounting  for  the  same  accordingly. 

14.  Provided  always,  that  in  case  the  said  {A.  M,  B.)  shil 
outlive  her  husband,  the  said  (A  S.  B.),  and  shall  afterwards  did 
leaving  at  the  time  of  her  decease  any  child  or  children,  who,  h&s^ 
a  son  or  sons,  shall  be  under  the  age  of  twenty-one  years,  or  bai| 
a  daughter  or  daughters,  shall  be  under  that  age  and  unmaniedH 
THEN  I  hereby  direct  that  my  sud  trustees  or  trustee  for  the  ^M 
being  shall  apply  the  whole  or  a  competent  portion  of  Uie  inconl 
of  the  presumptive  shares  of  such  child  or  children  in  or  towarii 
his  or  their  maintenance,  support  and  education,  and  shall  app^ 
the  residue  of  such  income  (if  any)  in  augmentation  of  the  reepeo^ 
tive  shares  from  which  the  same  shall  have  arisen ;  but  in  Ca4 
the  said  {R.  S.B.)  shall  outlive  the  said  {A.M.  B.)y  thbn  I  &eQ( 
that  my  sud  trustees  or  trustee  shall  not  during  his  lifetime  appljj 
any  part  of  the  income  of  such  presumptive  shares  towards  vaA 
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ain  tenance,  support  or  edacation^  but  shall  invest  the  whole  of  such      Wilub. 
come  in  augmentation  of  the  presumptive  share  or  shares  of  such      NoTxi. 
lild   or  children  respectively ;  but  in  case  the  said  {R,  8.  JB.),       waTf 
iving  outlived  the  said  {A.  M.)  his  wife,  as  aforesaid^  shall  after-     «  Farmer, 
ards  happen  to  die  during  the  time  that  any  such  child  or  children    dem»e»  M» 
?  aforesaid,  being  a  son  or  sons,  shall  be  under  the  age  of  twenty-   Trwuea^  ^. 
ae  years,  or  who,  being  a  daughter  or  daughters,  shall  be  under        — " 
bat  age  and  unmarried,  then  and  in  such  case  I  direct  that  my 
ud  trustees  or  trustee  shall  apply  the  income  of  the  presumptive 
bares  of  such  last-mentioned  child  or  children  in  or  towards  their 
laintcnance,  support  and  education,  and  also  apply  the  surplus 
if  any)  in  the  same  manner  as  hereinbefore  mentioned  of  and 
onceming  the  same. 

15.    AnP    I   HEEEBT  FUBTHEB    EMPOWEB    my   said    trustees,  Power  of 

It  any  time  after  the  decease  of  the  said  {R.  S,  B.),  but  not  other- 
vise,  with  the  consent  of  the  said  (A,  M,  B,\  during  her  life,  and 
ifterwards  at  the  discretion  of  my  said  trustees  or  trustee  for  the 
time  being,  to  advance  any  sum  or  sums  of  money  not  exceeding 
in  the  whole  one-half  of  the  presumptive  share  or  shares  of  such 
cluld  or  cliildren  respectively  in  or  towards  his  or  her  placing  out 
or  advancement  in  the  world.  And  I  hebeby  constitute  and 
appoint  the  said  {trustees)  joint  executors  in  trust  of  this  my  will. 
[Add  clause  of  revocation,  ut  ante,  No.  L,  clause  13,  p.  639.] 

In  WITNESS,  &c 
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No.  XII. 


WILL,  BY  WHICH  A  TESTATOR  BEQUEATHS  AN  ANNUITT 
PAYABLE  OUT  OF  HIS  GENERAL  PERSONAL  ESTATE  TO 
HIS  WIFE  DURING  WIDOWHOOD,  WITH  A  SUBSTITUTED 
ANNUITY  OF  A  LESSER  SUM  IN  CASE  OF  HER  SECOND 
MARRIAGE,  THE  RESIDUE  OF  THE  PERSONAL  ESTATE 
UPON  TRUST  FOR  TESTATOR'S  CHILDREN,  WHO,  BEDJG 
SONS  SHALL  ATTAIN  TWENTY  ONE,  AND  WHO,  BEING 
DAUGHTERS,  SHALL  ATTAIN  THAT  AGE  OR  MARRY;  SONS' 
SHARES  TO  BE  PAID  TO  THEM  AT  TWENTY-ONE.  BUI 
DAUGHTERS'  SHARES  TO  BE  SETTLED  TO  THEIR  SEPARATE 
USE.  WITH  A  POWER  OF  APPOINTMENT  AMONGST  THEIB 
CHILDREN  OR  ISSUE;  AND  IN  DEFAULT  OF  APPOINTMENT, 
UPON  ALL  THE  CHILDREN  OF  THE  DAUGHTERS,  WHO 
BEING  SONS,  SHALL  ATfAIN  TWENTY-ONE,  OR  WHO,  BEING 
DAUGHTERS,  SHALL  ATFAIN  THAT  AGE  OR  MARRY.  Us 
CASE  OF  DEATH  OF  ANY  OF  THE  DAUGHTERS  WITHOUT 
LEAVING  ISSUE,  HER  SHARE  TO  SURVIVE  TO  THE  OTHEBS. 
HOTCHPOT  CLAUSE.  PROVISIONS  FOR  MAINTENANCE  AND 
ADVANCEMENT;  POWER  FOR  DAUGHTERS  TO  APPOINT  LIFE 
ESTATES  TO  THEIR  HUSBANDS. 


1.  To  pay  widow  an  annuity  of  1002. 

byiourequa]  Quarterly  payments 
daring  widowhood. 

2.  As  to  residue  of  trust  moneys. 

3.  Upon  trust  for  all  testator's  chil- 

dren, who,  being  sons,  shall 
attain  the  age  of  twenty-one,  or 
who  being  daughters,8hall  attain 
that  age  or  marry,  but  daughters' 
shares  to  be  settled  to  their  sepa- 
rate use  for  life  only. 

4.  Power  for  daughters  to  appoint  in 

fayoor  of  children  or  issue. 

6.  Upon  trust  for  children  of 
daughters,  and  shares  of  sons 
to  yeet  at  twenty-one,  and  of 


daughters     at     twenty-one   or 
marriage. 

6.  Shares  of  daughters  dying  witb- 

out  leaving  issue  to  go  over  to 
survivors. 

7.  Hotchpot  clause. 

8.  Provisions  for  maintenance. 

9.  Power  of  advancement. 

10.  Power  for  daughters  to  appciot 
life  estates  to  their  xespecttre 
husbands. 

Additional  Clause, 

A.  Substituted  clause,  granting  ss' 
nuity  in  case  of  wife's  seoood 
marriage. 
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[Commence  wifl,  ut  ante.  No.  L,  clause  1,  p.  632.      Then       Wills. 
INSERT  general  devise  of  real  estate,  and  bequest  of  personalty  upon      No.  XII. 
trust  to  collect  and  sell  testamentary  property,  and  adjust  accounts,  wmi^„f^if^ 
and  to  call  in  moneys  due  upon  mortgage,  ut  ante.  No.  II.,  clauses     *^xj^*^^ 
1  to  6  inclusive,  (a)  pp.  641,  643.     And  then  insebt  declaration     anAimmty 
that  trustees  shall  stand  possessed  of  trust  moneys,  and  invest  the  same,  Pertonal  Estate 
ui  ante.  No.  VL,  clauses  12  to  16  inclusive,  pp.  656,  657.]  widJw^ic. 

1.  Upon  trust  by  and  out  of  the  interest,  dividends  and  To  pay  widow 
annual  produce  thereof,  to  pay  unto  my  said  wife  during  the  ioo2.  by  four 
term  of  her  life,  if  she  shall  so  long  continue  my  widow,  one!^^^^^^^ 
annuity  or  annual  sum  of  100/.  sterling,  by  four  equal  quarterly  ^^J*°\^ 
payments,  on  the  24th  day  of  June,  the  29th  day  of  September, 
the  25th  day  of  December,  and  the  25th  day  of  March,  together 
with  a  proportionate  part  of  the  said  annuity  up  to  and  including 
the  day  of  her  future  marriage  or  death;  the  first  quarterly  payment 
of  such  annuity  to  be  made  on  such  of  the  before-mentioned 
quarterly  days  of  payment  as  shall  first  happen  after  my  death,  and 
to  be  proportioned  to  the  time  which  shall  have  elapsed  from  my 
death  to  such  first  time  of  payment ;  such  annuity  to  be  received 
by  her  in  lieu  and  satisfaction  of  all  dower,  thirds  and  freebench, 
which  she  may  be  entitled  to  as  my  widow,  either  by  common 
law,  or  by  custom,  or  otherwise  howsoever ;  {b)  and  after  her  decease 


(a)  The  receipt  clause  and  indemnity  to  purchasers  should  be  inserted  at  the 
latter  end  of  this  precedent :  (see  tf|/ra,  p.  636.) 

(h)  If  the  widow  is  to  have  a  substituted  annuity  at  a  reduced  amount  settled 
to  her  separate  use  in  case^  of  her  second  marriage,  insert  here  the  following 
dauae: — 

A.  But  in  case  of  the  second  marriage  of  my  said  wife,  my  Substituted 
said  trustees  or  trustee  for  the  time  being  shall,  out  of  the  annaity  in  case 
dividends  and  annual  produce  of  my  said  trust  moneys,  stock,  manriM^!^"* 
funds  and  securities,  pay  unto  my  said  wife  during  the  remainder 
of  her  life,  and  in  lieu  of  the  former  annuity  so  bequeathed  to  her 
as  aforesaid,  the  annual  sum  of  502.,  and  to  be  paid  to  her  for  her 
sole  and  separate  use,  free  from  the  control,  debts  or  engagements 
of  her  husband,  and  so  that  she  shall  have  no  power  to  anticipate 
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^"•^      or  future  marriage,  I  direct  that  the  said  annuity  shall  fall  into, 
No.  XII.     and  become  part  of,  my  residuary  estate. 

Wm,  by  which 

°'i^^^        2.  And  as  to,  for  and  concerning  the  rest,  residae  and 
anAnmti^    remainder  of  my  stock,  funds,  and  securities,  my  will  is,  that  my 
Penonai  Etuoe  Said  trustees  or  trustee  for  the  time  being  shall  stand  and  be  pos- 
WidoJ!^    sessed  thereof, 


3.  Upon  trust  for  all  and  every  my  present  and  future  bom 


As  to  residae  of 
trust  monejs. 

Upon  trast  for   children,  who.  bein<;  a  son  or  sons,  shall  attain  the  aire  of  twenty- 
all  testator's  .  . 

children,  who,    One  years,  or  wlio,  being  a  daughter  or  daughters,  shall  attain  that 
ing  sons,        ^^^  ^^  marry,  in  equal  shares  as  tenants  in  common  ;  the  share  or 


shall  attain 
twentj-one, 
or  being 
daughters, 
shall  attain 
that  age  or 
marry;  bat 
dangbters* 
shares  to  be 
settled  to  their 
separate  nse 
for  life  only. 


shares  of  such  of  my  said  children  as  shall  be  a  son  or  sons  to  become 
absolutely  vested  in  him  or  them  or  his  or  their  attaining  the  said 
age  of  twenty-one  years ;  but  with  respect  to  the  share  or  respec- 
tive shares  of  such  of  my  said  children  as  shall  be  a  daughter  or 
daughters,  the  same  to  be  for  her  or  their  sole  and  separate  use, 
free  from  the  debts^  engagements  or  control  of  any  husband  or 
husbands,  and  without  power  of  anticipating  or  disposing  of  tbe 
income  or  capital  thereof*  except  in  favour  of  the  issue  of  such 
daughter  or  daughters  respectively,  or  by  will^  as  hereinafter 
mentioned.  And  after  the  decease  of  each  of  my  said  daughters 
respectively, 

4.  Upon  trust  for  all  and  every  such  one  or  more  of  her  or 
appob^in*^     their  children  or  issue,  in  such  shares,  if  more  than  one,  and  to  be 


Power  for 


the  growing  payments  thereof,  by  four  equal  quarterly  payments  on 
the  several  days  hereinbefore  mentioned  for  payment  of  her  original 
annuity,  together  with  a  proportionate  part  of  the  last-mentioned 
annuity  up  to  and  including  the  day  of  her  death ;  the  first  quarterly 
payment  of  such  reduced  annuity  to  be  made  on  such  of  the  said 
quarterly  days  of  payment  as  shall  first  happen  after  her  said 
second  marriage,  and  shall  be  proportioned  to  the  time  which  shall 
have  elapsed  from  such  second  marriage  to  the  first  time  of  pay- 
ment of  such  reduced  annuity;  akd  all  the  residue  of  sach 
interest,  dividends  and  annual  produce  as  shall  not  be  applied  in 
payment  of  such  annuities  respectively^  shall  fidl  into  and  fonn 
part  of  my  residuary  estate. 
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vested  and  payable  at  such  ages,  days  and  times^  and  with  such      Willb. 
provisions  for  maintenance  and  advancement,  and  in  such  manner     No.  xil. 
in  all  respects,  as  either  of  my  said  daughters,  or  daughter,  shall  wia^^wJMi 
from  time  to  time,  and  whether  covert  or  ole,  by  deed  or  will    **jj^^^ 
appoint;  and  in  default  of  such  appointment  (but  subject  never-    anAnnuifif 
theless  to  the  power  of  appointment  by  will  in   favour  of  bj:ij  Personal  Ettau 
husband  or  husbands  of  any  of  my  said  daughters,  respectively  as    jifrl^J^^^ 
hereinafter  mentioned),  .      ""77.  • 

^  favonr  of  tbeir 

children  or 

5.  Upon  trust  for  all  and  every  the  child  and  children  of  my  ^^^ 

•  ,  "  Upon  trust 

said  daughters  or  daughter  respectively,  who  being  a  son  or  sons,  for  children  of 
shall  attain  the^  age  of  twenty-one  years,  or  who,  being  a  daughter  J^^  ofsons 
or  daughters,  shall  attain  that  age  or  marry,  in  equal  shares  as  JJ^Jn'*.''    ^^ 
tenants  in  common.     [Insert  proviso  in  case  of  any  of  testator^s  of  daugtiten 

•  /»  •  XT      -XTT        1  *'  twenty-one 

children  dying  in  his  lifetime  leaving  issue,  ut  ante.  No.  YL,  clause  or  marruge. 
19,  p.  658.] 

6.  Provided  always,  that  in  case  any  of  my  said  daughters  Shares  of 
shall  die  without  leaving  any  child,  children  or  issue  living  at  the  dying  without 
time  of  her  decease,  then  ^subject  to  the  power  of  appointment  }^^"fye?to 
in  favour  of  the  husband  of  such  daughter  so  dying),  the  share  BunriyorB. 
intended  for  the  children  or  issue  of  such  deceased  daughter  shall 

be  held  upon  the  same  trusts  for  the  benefit  of  my  surviving 
daughters  or  daughter  and  their  or  her  children  or  issue,  as  are 
hereinbefore  declared  concerning  their  other  shares  of  and  in  my 
said  trust  moneys,  stocks,  funds  and  securities. 

7.  Provided  always,  that  no  child,  children,  or  other. issue  Hotchpot 
of  any  daughters  or  daughter  of  mine,  taking  under  any  appoint-     '^* 
ment  made  to  him,  her  or  them  respectively,  in  exercise  of  any  of 

the  powers  aforesaid,  shall  be  entitled  to  any  part  or  share  of  and 
in  my  said  trust  moneys,  stocks,  funds  and  securities,  without 
bringing  his,  her  or  their  appointed  share  or  shares  into  hotchpot 
and  accounting  for  the  same  accordingly. 

8.  Provided  also,  and  I  hereby  further  direct,    that  Prorimona  for 

in  case  of  any  daughter  or  daughters  of  mine  shall  die  leaving  any  ™*'°^'°*°®* 
child  or  children,  who,  being  a  son  or  sons,  shall  be  under  the  age 
of  twenty-one  years,  or  who  being  a  daughter  or  daughters,  shall 
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Wills.      be  under  that  age  and  unmarried,  it  shall  be  lawful  for  my  said 

No.  XII.     trustees  or  trustee  for  the  time  being  (but  without  prejudice  to 

WuC^hich  *°y  appointments  which  may  have  been  made  in  exercise  of  any 

a  Testator     ^f  ^be  powers  herein  contained),  to  pay  such  part  of  the  yearly 

an  Annuity    incomc  arising  from  the  presumptive  shares  of  such  child  or 

Person^Eltate^^^^^^^^i  ^  ™7  ^^id  trustees  or  trustee  shall  think  fit,  towards 

Widow^&e     ^^^^  maintenance  and  education,  and  shall  apply  the  surplos,  if 

any,  in  augmentation  of  the  share  or  shares  from  which  the  same 

shall  have  arisen ;  and  I  hereby  authorize  my  said  trustees  or 
trustee,  if  they  or  he  shall  think  proper  so  to  do,  to  pay  the 
moneys  for  such  maintenance  and  education  to  the  father  of  any 
such  children,  if  he  shall  be  then  living,  without  any  regard  as  to 
the  ability  of  such  father  to  defray  the  expenses  of  maintenance 
and  education  of  his  said  children,  or  otherwise. 


power  of 
ad?ancement 


9.  And  I  hereby  fubther  authorize  and  empoweb  my 
said  trustees  or  trustee  for  the  time  being,  with  the  consent  of  the 
parents  or  surviving  parent  of  the  child  or  children  of  any 
daughters  or  daughter  of  mine  during  the  lives  or  life  of  soch 
parents  or  parent,  and  after  the  decease  of  the  survivor  of  them, 
at  the  discretion  of  my  said  trustees  or  trustee,  to  advance  any 
sum  or  sums  of  nloney  not  exceeding  in  the  whole  one-third  pari 
of  the  capital  of  the  presumptive  share  or  shares  of  such  child  or 
children,  for  the  purpose  of  placing  him,  her  or  them  in  or  to  any 
profession,  trade,  business  or  employment,  or  advancement  in  the 
world. 


Power  for 
dauf^litera  to 
appoint  life 
estate  to  their 
respective 
hosbands. 


10.  Provided  always,  and  my  will  is,  and  I  moreoyeb 
DIRECT,  that,  notwithstanding  the  trusts  hereinbefore  declared,  it 
shall  be  lawful  for  any  daughters  or  daughter  of  mine,  and  not- 
withstanding her  coverture,  by  her  last  will,  or  any  codicil  or 
codicils  annexed  thereto,  or  any  writing  under  her  hand  expressed 
to  be  her  will  or  codicil,  and  executed  and  attested  as  such^  to 
appoint  after  her  or  their  decease  to  their  respective  husbands  or 
husband,  and  subject  to  such  restrictions  as  my  said  daughters  or 
daughter  respectively  may  think  proper,  the  whole  or  any  part  of 
the  annual  income  of  the  share  to  which  such  daughters  or  daugh- 
ter respectively  shall  be  entitled  to,  of  and  in  the  said  trust 
moneys,  stocks,  funds  and  securities,  so  limited  to  the  separate  use 
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of  such  daughters  or  daughter  respectively,  under  or  by  virtue  of  the       Wills. 
trusts  aforesaid.    [Add  receipt  clause  and  power  to  give  receiptSy  and     No.  Xll. 
change  trustees^  ut  antCy   No.  VIIL,  clauses   6,   7,  pp.  664,  665 ;  witLhywhkh 
ALSO   CLAUSE  appointing  wife  guardian  of  children  during  her     <*  Testator 
widowhoodj  and  after  her  decease  or  future  marriagcy  the  trustees  to     an  Annuity 
he  guardians ;  AS   ALSO  the   appointment  of  wife  and  trustees  as  Penonci  Estate 
executrix  and  executors^  and  clause  of  revocation,  ut  ante,  No.  VL,    j^j^  **V 
clauses  23,  24,  25,  pp.  659,  660,  661.]  — - 

In  witness,  &c. 


2  Y  2 
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No.  XIIL 


WILL  OF  A  MARRIED  WOMAN,  WHO,  UNDER  A  POWER  Of 
APPOINTMENT  GIVEN  TO  HER  BY  HER  LATE  FATHER'S  WILU 
APPOINTS  A  LIFE  ESTATE  IN  A  TRUST  FUND  TO  HER  HtJS- 
BAND,  AND  THE  CAPITAL  AMONGST  HER  CHILDREN  »' 
UNEQUAL  SHARES,  THE  SHARES  GIVEN  TO  ONE  DAU6HTE£ 
TO  BE  TO  HER  SEPARATE  USE. 


Commence- 
meat     ' 


Beoitalofwill 
beqoeathiog  the 
trust  moneys 
and  creating 
the  power. 


1. 
2. 

3. 


Commencement. 

Recital  of  will  bequeathing  the 
trust  moneys  and  creating  the 
power. 

That  testatrix,  as  one  of  testator's 
three  daughters,  is  entitled  to 
one-third  part  of  the  income  of 
trust  moneys. 


4.  That  she  has   not 
power. 


5.  Appointment    of     life    estite  ti 

nusband. 

6.  Appointment  of  capital  amongit  Imt 

children  in  unequal  portioiit. 


1.  THIS  IS  THE  LAST  AND  ONLY  WILL   OF  MB 

{testatrix)^  the  wife  of  (husband)^  o(,  &c. 

2.  Whebeas  my  late  father  {testator),  late  of,  &c^  deceaaedi  bj 
his  last  willy  dated  the  day  of  ,  and  proved  by  Hb 
executors  therein  nanied>  in  the  Prerogative  Court  of  the  Arch- 
bishop of  Canterbury,  on  the  day  of  ,  after  beqaeatfaio; 
certain  moneys  to  his  trustees  therein  named^  declared  that  tliej 
should  stand  possessed  of  the  same  upon  tbust  for  the  sole  aid 
separate  use  of  each  of  his  daughters  during  their  respective  lireSf 
and  after  the  decease  of  each  daughter  respectively,  upon  trust 
for  her  children  or  other  issue,  in  such  shares  and  proportions  tf 
she  should  by  deed  or  will^  and  whether  covert  or  sole,  appoint;  aod 
in  default  of  such  appointment  upon  trust  for  all  the  childrem 
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f  more  than  one,  of  such  daughter^  in  equal  shares,  and  with  a       Wills. 
urther  proviso^  that,   notwithstanding  the   trusts  thereinbefore     Ko.  XIIL 
leclared,  it  should  be  lawful  for   either  of  his   said  daughters        ^f^ 
espectively,  whether  covert  or  sole,  either  by  deed  or  by  will,  to  o/a  Married 
ippoint,  after  her  decease,  to  any  husband  surviving  her,  during    appointing  a 
tie  life,  and  subject  to  such  restrictions  as  she  might  think  proper,  jvu^  Fund  to 
he  whole  or  any  part  of  the  dividends,  interest  and  annual  produce   f^^**^^ 
if  the  share  to  which  such  daughter  should  be  entitled  in  the  said 
rust  moneys  and  premises,  for  her  separate  use,  under  the  trusts 
ibresaid. 

3.  And  vthereas  I,  as  one  of  the  three  daughters  of  the  said  That  testatrix, 
testatar^s  name\  deceased,  am  entitled  to  one  equal  third  part  or  testator's  three 
jhare  of  and  in  the  dividends,  interest  and  annual  produce  of  the  entitled  to  " 
jaid  trust  moneys  and  premises  so  bequeathed  upon  trust  for  my  ®"^^^!"^  P*^ 
separate  use  as  aforesaid,  and  which  I  have  duly  received  from  the  of  trust 
lay  of  his  death  up  to  the  present  time. 

4.  And  whebeas  I  have  never  exercised  the  power  of  appoint-  That  she  has 

,  •  i**<j.  /•  •-!      'xi        •      r  o  Qot  exercised 

ment  so  given  or  limited  to  me  as  aforesaid,  either  m  favour  of  my  her  power. 
children  or  other  issue,  or  of  my  said  husband. 

5.  Now  I,  the  above-named  (Jtestatrix)j  in  exercise  of  the  power  Appointment 
or  authority  given  or  limited  to  me  in  and  by  the  said  hereinbefore  to  husband. 
in  part  recited  will  of  my  said  deceased  father,  and  of  every  other 

power  in  me  vested,  or  in  any  way  enabling  me  in  that  behalf,  do 
by  this  my  last  and  only  will  appoint,  that  immediately  after  my 
decease,  the  whole  of  the  yearly  dividends,  interest  and  annual 
produce  of  the  share  to  which  I  am  entitled  as  aforesaid  in  the 
9aid  trust  moneys  and  premises,  shall  be  upon  trust  and  for  the 
absolute  benefit  of  my  husband,  the  said  {husbands  name)  and  his 
assigns ;  and  after  his  decease, 

6.  My  VTILL   18,   AND   I  DO   HEREBY  FURTHER  APPOINT,  that  Appointment  of 

the  capital  of  my  said  third  part  or  share  in  the  said  trust  moneys  her  children  in 
and  premises,  or  over  which  I  have  any  power  of  appointment  or  "^^^ 
disposal,  shall  be  subdivided  into  ten  equal  parts,  and  that  one- 
tenth  part  shall  be  upon  trust  and  for  the  absolute  benefit  of 
my  eldest  son  (A.  B,)\  one  other  equal  tenth  part  upon  trust 
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WiLu.  and  for  the  absolute  benefit  of  mj  second  son  (B.  £.) ;  fbor  odic 

No.  XIII,  equal  tenth  parts  upon  trust  and  for  the  absolute  benefit  of  w 

'^  eldest  daughter  {A.  M,\  widow ;   and  the  remaining  four  eqol 

of  a  Married  tenth  parts  UPON  TRUST  and  for  the  sole  and  separate  use  of  mj 

apfHnniinga  daughter  (S,  S.)  the  wife  of  (jB.  S.),  of,  &C.,  free  from  the  cootid, 

jLut  Fund  to  interference,  debts  or  engagements  of  her  husband,  or  of  any  fiitBR 

her  Husband,  fausband  or  husbauds. 

In  WITNESS,  &c. 
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No.  XIV. 


WILL  DEVISING  THE  TESTATOR'S  CAPITAL  MANSION  HOUSE, 
MANOR,  &c.,  TO  TRUSTEES,  TO  SECURE  AN  ANNUITY  OF  £350. 
TO  HIS  WIFE,  WITH  POWERS  OF  DISTRESS,  ENTRY,  AND 
SALE;  AND  SUBJECT  THERETO,  TO  HIS  ELDEST  SON  IN 
FEE.  TO  WHOM  HE  ALSO  BEQUEATHS  HIS  HOUSEHOLD 
FURNITURE,  FARMING  STOCK,  &a,  AND  ALSO  CERTAIN 
LEASEHOLD  ESTATES. 


1.  Commencement. 

2.  Devise  of  capital  mansion  house 

and  manor  to  trustees. 

3.  Rent-charge  of  350Z.  to  wife  for 

life. 

4.  Power  of  distress. 

5.  Power  of  entry. 


6.  Limitation  to  trustee  for  ninety  years, 

with  remainder  to  testator's  heir 
apparent  in  fee. 

7.  Trust  of  ninety  years  to  secure  rent- 

charge. 

8.  Bequest  to  testator^s  eldest  son  of 

household  furniture,  &c. 

9.  Bequest  of  leasehold    estates    to 

testator's  eldest  son. 


1.  THIS  IS  THE  LAST  AND  ONLY  WILL  OF  ME  c<nmnence. 

moDt. 

{t€stator)y  of  ,  in  the  county  of  ,  esquire.      [Insert 

bequest  of  paraphernalia  to  testator^s  wife^  ut  antey  No.  YI.,  clause  4^ 
p.  665.] 

2.  I  GIVE  AND  BEQUEATH  unto  (trustees)  and  their  heirs,  all  ^®T^"  ^^    . 

^  ^  ■     ^  capital  maDsion 

that  mj  capital  mansion  house  and  manor  of  A ,  in  the  county  bouse  and 

of  B ,  with  all  and  singular  the  royalties,  privileges  and  appur-  tnistceB, 

tenances  thereunto  belonging,  TO  hold  unto  them  the  said 
{trustees)^  their  heirs  and  assigns  for  ever,  to  the  uses,  upon  the 
trusts,  and  for  the  ends,  intents  and  purposes,  hereinafter  limited, 
expressed  and  declared  (that  is  to  say), 

Rent-charge  of 

3.  To  THE  USE  AND  INTENT  that  my  siud  wife  (A.  B.)  and  her  ]^^^  ^^^^ 
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Wills.  .  assigns,  shall  and  may  yearly  and  every  year  during  the  term  of 

No.  XIV.  her  natural  life,  receive  and  take   one  annuity  or  clear   yearly 

Will  devUing  Tcnt-charge  of  350Z.,  to  be  issued  and  payable  out  of,  and  charged 

Testator's  a^d  .chargeable  upon  the  said  manor,  hereditaments  and  premises 

Mansion  Mousey 

Manor^  fc,    hereby  granted  and  released,  (a)  free  from  all  deductions  (except 

'    the  present  or  any  future  tax  on  property  or  income),  to  be  in  fiiH 

satisfaction  of  all  dower  and  thirds  to  which  she  may  be  entitled 
by  common  law,  or  by  custom,  and  to  be  paid  to  her  by  four  equal 
quarterly  payments,  with  a  proportionate  sum  for  any  fractional 
portion  of  a  quarter  of  a  year  which  may  happen  immediately  to 
precede  the  determination  of  the  said  annuity  or  yearly  rent-charge, 
the  first  quarterly  payment  thereof  to  be  made  at  the  expiration 
of  three  calendar  months  next  after  my  decease. 

Power  of  4.  And  to  this  furtheb  use  and  intent,  that  in  case  any 

distress. 

quarterly  payment  of  the  said  annuity,  or  yearly  rent-chaige  of 
■  350/.,  or  any  part  thereof,  shall  be  unpaid  for  the  space  of  fourteen 
days  next  after  any  of  the  said  quarterly  days  of  payment,  then 
and  so  often  as  the  same  shall  happen,  it  shall  be  lawful  for  my  said 
wife  or  her  assigns,  during  the  term  of  her  natural  life,  to  enter 
upon  all  and  singular  the  aforesaid  manor,  hereditaments  and 
premises,  and  then^and  there  to  distrain,  and  impound  and  dispose 
of  the  distress  or  distresses  so  taken,  or  otherwise  to  act  thereb 
according  to  due  course  of  law,  as  in  cases  of  distresses  for  rent 
reserved  upon  common  demise  or  lease ;  TO  the  intent  that 
thereby  and  therewith,  she  or  her  assigns  may  be  fully  paid  the 
said  annuity  or  yearly  rentcharge,  and  all  costs  and  expenses 
attending  the  nonpayment  and  recovery  of  the  same. 

Power  of  snlfj.        5.    AnD  TO  THIS  FURTHER  USE  AND  INTENT,   that  in   Case  any 

quarterly  payment  of  the  said  annuity  or  yearly  rent-charge  of 


Pnctical  (a)  It  is  geDerally  advisable  to  charge  an  annuity  on  some  spedfied  part  of 

oboerratioos*  the  property,  if  of  safBcient  value,  instead  of  making  it  a  general  charge  upoo 
the  testator^s  real  estates.  This  is  particularly  important  where  any  part  of  the 
real  estates  are  to  be  sold ;  because,  as  an  annuity  or  rent-charge  charged  upon 
lands  issues  out  of  every  part  of  it,  the  smallest  portion  cannot  be  sold 
discharged  of  the  incumbrance  without  the  annuitant's  concurrence,  and  if  abt 
concurs  and  releases  her  interest,  such  release  will  act  as  an  extiDguiahmeot 
of  the  whole  rent- charge,  so  that  a  re-grant  of  it  will  be  necessary  to  re-ioTeik 
the  rent-charge  in  the  annuitant. 
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350/»>  or  any  part  thereof,   shall  be  in  arrear  for  the  space  of      Wills. 
twenty-eight  days  next  after  any  of  the  said  quarterly  days  of     No.  XIV. 
payment  (although  no  formal  or  legal  demand  shall  be  made),  it   waidevitmo 
shall  be  lawful  for  my  said  wife  and  her  assigns  to  enter  upon  the     Testator's 
said  hereditaments  and  premises,  or  into  any  part  thereof  in  the    Manor,  ^, 

name  of  the  whole,  and  the  same,  with  the  appurtenances,  to  hold        

and  enjoy,  and  the  rents  and  profits  thereof  to  receive  and  take, 
for  her  and  their  own  use  and  benefit,  until  she  or  they  shaU, 
thereby  and  therewith  be  fully  paid  the  said  annuity  or  yearly 
rent-charge  of  350Z.,  and  all  arrears  thereof,  and  all  such  arrears  of 
the  same  as  shall  grow  due  during  the  time  that  she  or  they  shall 
by  virtue  of  such  entry,  be  in  the  possession  of  the  said  heredita- 
ments and  premises,  together  with  all  costs  incurred  in  respect 
thereof;  such  possession,  when  taken,  to  be  without  impeachment 
of  waste. 

6.  And  as  to,  fob  and  concerning  my  said  capital  mansion  Limitation  to 
house,  manor,  hereditaments  and  premises  (so  subject  and  charge-  ninety  yean; 
able  with  the  said  annuity  or  annual  rent-charge  of  350/.,  and  the  J^II^rg'eidert 
remedies  for  the  recovery  and  enforcing  payment  of  the  same),  "^^  *°^  ^«"' 
TO  TH£  USE  of  the  Said  {trustees)^  their  executors,  administrators 
and  assigns  for  the  term  of  ninety  years,  (A)  upon  the  trusts  herein- 
after declared ;  and  after  the  expiration  or  sooner  determination  of 
the  said  term,  and  in  the  meantime  subject  thereto,  TO  the  use 
of  my  said  son  {testator's  eldest  son  and  heir  apparent)^  his  heirs  and 
assigns  for  ever,  (c) 


(()  It  is  a  freauent  practice  to  omit  the  tenn  for  securing  a  rent-charge ;  but  Practical 
in  so  doing  an  important  advantage  is  lost,  which  is,  that  where  a  term  is  snggeationt 
limited  to  the  trustees,  they  are  empowered  to  receive  the  rents  accruing  under  ^  ^  ^he 
any  subsisting  demises ;  whereas  mere  powers  of  distress  and  entry  conferred  by  *7^Jj*°*^J 
will  are  inoperative  against  tenants  holding  under  any  demises  subsisting  at  the  ^'^  ^  ^ 
time  of  the  testator*s  death ;    added  to  which,  the  trustees  taking  an  actual  reut-charee* 
estate  under  the  term,  they  are  enabled  better  to  deal  with  the  property  by 
granting  leases,  or  exercising  other  acts  of  ownership  over  it,  than  where  they 
get  into  the  possession  under  a  mere  power  of  entry. 

(c)  Previously  to  the  statute  3  &  4  Will.  4,  c.  106,  a  devise  by  a  testator  to  Devise  to  the 
his  heir-at-law  would  have  been  void,  the  heir  in  such  case  taking  by  descent  as  heir  formerly 
his  better  title.    The  reason  assigned  why  the  heir  should  take  by  descent  in  void. 

g reference  to  his  taking  by  devise,  was,  that  the  former  conferred  a  better  title 
J  taking  away  the  entry  of  such  as  might  possibly  have  a  right  to  his  estate ; 
whereas,  if  he  had  claimed  only  by  devise,  he  would,  being  only  a  purchaser, 
have  been  deprived  of  this  advantage :  {Chdndey's  case,  Dy.  124,  pi.  38 ;  Plow. 
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Wn.Ls.  7.  And  as  to  the  said  term  of  ninety  years^  it  is  hereby  dedared 

No.  XIV.     that  the  same  is  so  limited  to  the  said  {trustees),  their  executon, 

WiUdevitittff  administrators  and  assigns,  upon  trust  that,  in  case  any  quarteilj 

Testator's 

Mansion  House, — ' '■ 

Manor,  <fc, 

to  Trustees.     545 ;  1  Roll.  Abr.  626;  Cro.  Eliz.  833  ;  Yaugh.  721  ;  Gilb.  Des.  110  ;  Badgtr 

V.  lAoyd^  1  Lord  Raym.  523,  527 ;    Smith  v.  Triggs,  1  Str.  487 ;    Hunt  t. 

Trust  of  ninety  WincheUea  (Earl  of),  2  Bur.  879.)  This  doctrine  was,  indeed,  carried  bo  hi, 
years  term  to  ^y^^^  ^  devise  to  the  heir  for  life,  if  there  was  no  limitation  over,  would  hafe 
reat-char  ^^^  merely  void,  as  his  life  estate  would  instantly  have  merged  in  the  fee 

^  which  descended  upon  him :  (3  Leon.  26.)  So  also  a  limitation  to  the  heir  io 
fee,  after  an  estate  tail  {Nottingham  v.  Jennings,  I  Salk.  234),  or  any  estate  for 
life  limited  to  a  stranger  {Preston  v.  Holmes,  1  Roll.  Abr.  626),  would  have  been 
inoperative,  and  the  heir  would  have  taken  by  descent,  and  not  under  the  wilL 
In  like  manner  also  a  devise  to  the  heir  and  another  person,  as  tenants  in  com- 
mon, would  have  been  void  as  to  the  heir,  and  he  would  have  taken  the  moiefy 
devised  to  him  in  precisely  the  same  manner  as  if  it  bad  been  left  to  descend 
upon  him.  And  where  lands  were  subjected  by  the  will  to  a  charge,  with  a 
devise  over  to  the  heir  in  fee,  he  would  still,  notwithstanding  his  estate  was 
encumbered  with  the  charge,  have  taken  it  by  descent,  and  not  by  purchase : 
(Haynsworth  v.  Pretty,  Cro.  Eliz.  833  ;  Clerk  v.  Smith,  1  Salk.  241 ;  AUam  v. 
HebeTf  Str.  1270 :  Emerson  v.  Inchbird,  1  Lord  Raym.  728 ;  ChapUn  v.  X<ef<«wuE, 
5  Man.  &  Selw.  14;  Doe  d.  Pratt  v.  Timins,  1  B.  &  Aid.  530.)  And  the  kw 
would  have  been  the  same,  although  from  the  circumstances  of  the  case  it 
might  have  been  more  beneficial,  for  the  heir  to  have  taken  by  purchase  than 
descent:  {Hedger  v.  Row,  3  Lev.  127<)  And  the  rule  applied  equally  to  copj- 
holds  of  inheritance  as  to  freehold  estates :  (Lord  Raym.  4,  8,  829.) 
P^^^^^LT^**^^  But  where  a  different  estate  was  given  by  the  will, from  that  which  would 
ff«^  1°  h  otherwise  have  descended  upon  the  heir,  the  devise  would  then  have  been  allowed 
a  difibranT  ^^  ^  prevail,  and  the  heir  would  have  been  in  as  a  purchaser.  As,  for  eanmplc^ 
estate  was  where  a  man  devised  to  A.  and  B.,  his  daughters  and  co-heirs  in  fee,  who  were 

given  by  devise  ^^^^  those  circumstances  held  to  have  taken  as  purchasers ;  because,  instead 
from  vhat         of  the  lands  devolving  upon  them  as  coparceners,  they  were  created  joint  teoants 
would  have        by  the  will  with  benefit  of  survivorship:    {Bear's  case,  Leon.    112.)     And 
descended.         although,  as  we  have  already  seen,  a  devise  to  the  heir  and  another  as  tenants  in 
common  will  not  prevent  the  heir  taking  the  moiety  so  devised  to  him  by  descent, 
yet,  if  the  devise  had  been  to  him  and  another  in  fee  generally,  or  as  joint  tenants 
in  fee  (in  either  of  which  cases  an  estate  in  joint  tenancy  would  have  been  created), 
the  heir  would  have  taken  as  a  purchaser,  because  be  would  have  taken  a  dif- 
ferent estate  from  that  which  would  have  descended  upon  him,  and  transmissible 
in  a  different  manner,  viz.,  an  estate  in  joint  tenancnr,  subject  to  survivorship  in 
a  stranger.    Also  in  some  cases  the  devise  was  holden  to  be  good  in  part  and 
void  in  part ;  as  where  a  man  devised  one  moiety  of  Blackacre  to  B.,  his  hor- 
at-law  in  fee,  and  the  other  moiety  to  him  in  tail,  in  which  case  the  heir  would 
have  been  construed  to  have  taken  the  fee  as  heir  by  descent  in  the  one  moiety, 
and  the  estate  tail  as  a  devisee  in  the  other  moiety :    (2  Lord  Raym.  830.) 
Whether  the  rule  above  laid  down  ought  to  extend  to  a  testamentary  appoint- 
ment, does  not  appear  to  have  been  satisfactorily  settled.    In  one  case,  indeed 
it  appears  to  have  been  decided  that  the  rule  did  not  apply  to  a  case  of  that 
kind :  {Hurst  v.  Winchelsea,  2  W.  Blackst.  187 ;  S.  C,  2  Burr.  872.)     But  the 
correctness  of  this  decision  has  been  much  questioned,  and  it  is  doubtful  whether 
it  would  have  been  followed,  but  the  point  has  never  since  been  determined. 
It  appears,  however,  to  have  arisen  in  the  case  of  Baldwin  v.  Sneyd  (3  Bro.  & 
Bing.  243),  the  opinion  of  the  Court  of  (Common  Pleas,  to  which  a  case  from 
Chancery  was  sent,  being,  that  the  will  of  a  testatrix  (the  determination  of 
whose  coverture  had  enabled  her  to  dispense  with  the  power  if  she  pleased),  ditf 
not  operate  as  an  appointment,  but  took  effect  out  of  her  ownership,  and  it 
became  onnecessary  to  decide  the  question  :  (see  also  1  Jarm.  Pow.  Dev.  427r 
n.  2 ;  1  Hughes  Pract.  Sales,  459)  2nd  edit.) 
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payment  of  the  said  annuity  or  yearly  rent-charge,  or  any  part      Wills. 
thereof,  shall  be  unpaid  for  the  space  of  forty  days  next  after  any     ko.  XIY. 
of  the  said  quarterly  days  of  payment  (although  no  formal  or  legal   ^a/^j^^j,^ 
demand  shall  be  made),  the  said  (trustees)^  their  executors,  adminis-     TeHato^t 
trators  or  assigns,  shall  from  time  to  time,  out  of  the  rents  and    Mtmor,  ^. 
profits  of  the  said   hereditaments  and  premises,  or  by  leasing, 
mortgaging  or  selling  the  same,  or  any  part  thereof,  for  all  or  any 
part  of  the  said  term  of  ninety  years,  or  by  bringing  actions  against 
the  tenants  of  the  said  premises,  for  the  rents  then  in  arrear,  or  by 
such  other  ways  and  means  as  shall  seem  expedient,  raise  and  levy 
such  sum  and  sums  of  money  as  shall  be  sufficient  from  time  to 
time  to  satisfy  such  arrears  of  the  said  annuity  or  yearly  rent- 
charge  as  shall  be  then  owing,  together  with  all  such  costs  as  my 
said  wife   or  her  assigns,  or  the  said  {trustees)^  their  executors, 
administrators  or  assigns,  shall  incur  by  reason  of  such  nonpayment 
as  aforesaid,  and  shall  apply  the  moneys  so  to  be  raised  and  levied 
in  satisfaction   thereof  accordingly.     And,  subject  as  aforesaid, 
shall  stand  possessed  of  the  said  hereditaments  and  premises,  and 
of  so  much  of  the  rents  and  profits  of  the  same,  as  shall  not  be 
disposed  of  for  the  purposes  aforesaid,  upon  tbust  for  the  said 
(heir  apparent\  his  heirs  and  assigns,  (jd) 


As  the  law  formerly  stood,  therefore,  the  heir  would  never  have  taken  by  Alterations  in 

Snrchase  under  his  ancestor's  will,  where  the  interest  devised  to  him  would  not  ^®  ^^^  effected 
ave  been  inconsistent  with  that  which  would  have  devolved  upon  him  in  a  due  ^^  '^^^^ 
course  of  descent,  either  as  to  the  whole  or  as  to  part  of  the  undisposed  real  ®°*<^^^^' 
property  of  such  ancestor.     In  this  respect  the  law  is  completely  altered  by  the 
statute  3  &  4  Will.  4,  c.  106,  by  the  3rd  section  of  which  it  is  enacted,  "  that 
when  any  land  shall  have  been  devised  by  any  testator  who  shall  die  aifter  the 
3l8t  day  of  December,  1833,  to  the  heir,  or  to  the  person  who  shall  be  the  heir 
of  such  testator,  such  heir  shall  be  considered  to  have  acquired  the  laud  as 
a  devisee,  and  not  by  descent ;"  and  so  absolutely  is  the  heir  now  construed  to 
take  as  a  devisee,  that  the  assets  will  not  be  marshalled  against  him :  (^Strickkmd  v. 
Stricldeatd,  10  Sim.  374 ;  see  also  Biederme  v.  Seymour,  3  Bea.  368. 

Previously  to  this  enactment,  the  heir  had  been  deprived  of  all  the  advantages  Descenta  tolling 
he  would  have  derived  from  the  descent  tolling  or  taking  away  a  right  of  entry  entries  taken 
by  an  act  passed  in  the  same  session  (3  &  4  Will.  4,  c.  27),  which,  after  abolishing  away  by 
with  some  few  exceptions,  all  real  actions,  enacts,  "  that  no  descent  cast,  dis-  "tatute  3  &  4 
continuance  or  warranty,  that  may  happen  to  be  made  after  the  3Ut  day  of^'^^-^iO.27. 
December,  1833,  shall  toll  or  defeat  any  right  of  entry  or  action  for  the  recovery  ^  ^^' 
of  land :"  (sect.  39.) 

(d)  Where  a  term  was  created  for  the  purpose  of  securing  an  annuity,  raising  Recent 
portions  for  children,  or  for  any  other  purpose,  it  was  the  usual  practice  to  pro-  eiuictmeDts 
vide  that  when  these  purposes  were  satisfied  the  term  should  cease.    This  proviso  respecting 
18  now  rendered  unnecessary  by  the  recent  statute  8  &  9  Vict,  c.  112,  which  wtiafied  terms. 
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Wills.  8.  I  GIVE  AND  BEQUEATH  anto  mj  Said  BOB  {heir  apparemt)  aD 

No.  XIV.     the  household  famiture,  pictures^  plate^  china,  ghiss,  linen,  books. 
Testator's     ^'^^  ^^^  Other  liquors,  fuel  and  housekeeping  proyiaons,  and  all 


House,  other  moveable  effects  whatsoever,  which  shall  be  in  or  about  my 
to  Tnutees,    said  mansion  house  at  the  time  of  my  decease,  for  his  absolute  use 
Bcqoert  to        <^<1  benefit.     [Add  here  bequest  of  farming  stocky  tfc,  ut  ante, 
r?;^d  No.  XL,  daoee  3.  p.  682.] 

fbnntiire,  &c. 

kudTidauteB      9.  I  ALSO  GIVE  unto  my  said  son  (heir  apparent)  all  that  my 

to  tertator*8       leasehold  estate  called  D ,  which  I  now  hold  of  the  dean  and 

chapter  of ,  for  all  the  unexpired  residue  of  a  term  of  ninety 

years,  and  all  my  estate,  interest,  benefit  and  right  of  renewal 
therein,  (c)  to  hold  to  him,  his  executors,  administrators  and 


enacts,  that  eyeiy  term  of  yean  then  BobsistiDg,  or  hereafter  to  be  created  and 

becoming  satisfied  after  the  3 1  at  day  of  December,  1845,  and  which,  either  bj 

express  declaration  or  by  construction   of  law,  shall  after  that  day  become 

attendant  upon  the  inheritance  or  reversion  of  any  lands,  shall,  immediately  upon 

the  same  becoming  so  attendant,  cease  and  determine  as  to  the  land  upon  the 

inheritance  or  reversion  whereof  such  term  shall  become  attendant  as  aforesaid : 

(sect  2.) 

As  to  the  cSbct       (0  Althongh  previously  to  the  Wills  Act  (1  Vict,  c  26),  a  genend  bequest 

of  renevring        of  leaseholds  would  have  comprehended  all  such  leasehold  estates  as  the  testator 

a  loue  upon       was  possessed  of  at  the  time  of  his  decease,  without  reference  to  the  time  at 

a  prarioDs  which  he  became  possessed  of  them,  the  law  was  otherwise  in  the  case  of  a 

bcqoflBt  of  the    specific  bequest  of  a  leasehold  estate,  which,  if  the  term  was  renewed  snbse- 

{Uvpeitj.  quentlv  to  the  will,  would  have  been  a  revocation  of  the  gift,  unless  some  other 

terms  beyond  the  specific  disposition  were  annexed  to  the  bequest  from  which 

an  intent  to  pass  the  benefit  of  future  renewals  might  reasonably  have  been 

inferred :  {Almeif  v.  Miller,  2  Atk.  593 ;  Coppm  v.  Femyhomgk,  2  Bro.  C.  C. 

291 ;  Rmdstone  v.  Andertom^  2  Yes.  413  ;  Home  v.  Medcraft,  1  Bro.C.  C.  261 ; 

Jamet  v.  DeaUy  1 1  Yes.  385.)    But  whenever  the  general  words  were  auffideot 

to  express  that  intent,  then  the  renewed  leases  would  have  passed.     Hence, 

whenever,  as  was  almost  universally  the  case,  such  was  the  testator's  intent,  it 

became  the  practice  to  add  some  general  words  to  the  specific  description  of  the 

property  by  which  that  intention  might  be  disclosed.    As,  for  example,  *^  all  my 

right,  title  and  interest  therein,"  or  ^*  all  benefit  and  right  of  renewal"  [Abmef 

V.  Miller^  eup.),  or  expressions  to  that  effect,  although  a  general  description  of 

personal  estate  annexed  to  the  bequest  would  also  have  been  sufficient  to  denote 

that  intent :  (Stirling  v.  Lydiard,  3  Atk.  599  ;  Digby  v.  Legard,  2  Dick.  500; 

James  v.  Deem,  15  Yes.  236 ;  Colegrave  v.  Manbg,  2  Russ.  238  ;  S.  C.  6  Mad. 

72  ;  Churchman  v.  Ireland,  1  Russ.  &  Myl.  251  ;  Badt  v.  Kett,  Jac  534.)     Nor 

did  the  rule  above  laid  down  effect  equitable  interests  in  leaseholds,  a  renewal  of 

which  would  have  been  no  revocation  :  (Carte  v.  Carte,  3  Atk.  176 ;  Mantood 

V.  Turner,  3  P.  Wms.  166;  Attorney-General  v.  Downing,  Amb.  572.)     Neither 

would  the  effect  of  surrendering  a  lease  for  the  purpose  of  renewal  have  had  that 

effect;  to  have  produced  that  operation,  the  renewed  lease  must  have  been 

actually  executed  :  (Abney  v.  Miller,  sup,) 

How  a£bcted         The  cause  of  revocation  in  the  above  cases  was  the  ademption  or  withdrawing 

by  recent  the  subject-matter  of  the  gift ;  the  renewed  lease  being  treated  as  a  new  thing, 

eoactments.        was  not  comprehended  in  the  specific  description  contuned  in  the  former  dis- 


MODERN  CONVEYANCING. 


703 


assigns,  for  his  and  their  absolute  use  and  benefit,  for  all  the  un-       Wilub. 
expired  residue  of  the  said  term  of  years,  and  for  all  other     no.  xiv. 

my  estate,  term  and  interest  therein.     [Add  here  general  resi-  y^nYd^^igi^g 
duary  devise  of  real  and  personal  estate^  upon  trust  for  sale,  with      Tutator^s 

power  to  adjust  accountSf  refer  to  arbitratioUy  give  receipts,  ^c,  ut  Mtmor,  fe. 

antey  No.  IL,  clauses  1  to  7  inclusive,  pp.  641  to  643.]  


position,  but  now,  aa  a  will,  in  the  absence  of  a  contrary  intent  appearing,  is  made 
to  speak  from  the  testator's  death,  and  to  take  effect  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator,  a  renewed  lease  would  pass  under  a 
specific  bequest  of  that  property  made  previously,  if  applicable  to  tnat  property 
»t  the  time  of  the  testator^s  decease. 


04 


CONCISE  PBEGEDBNTS  IN 


No.  XV. 


SHORT  FORM  OP  A  WILL,  BEQUEATHING  LEGACIES  AND 
ANNUITIES,  CHARGEABLE  UPON  PERSONAL  ESTATE,  WITH 
DIRECTIONS  THAT  A  SUFFICIENT  PORTION  OF  TOE 
ESTATE  SHALL  BE  INVESTED  TO  SATISFY  THE  SEVERAL 
ANNUITIES.  THE  RESIDUE  TO  BE  DIVIDED  INTO  FOUR 
EQUAL  PARTS:  TWO-FOURTHS  TO  BE  IN  TRUST  FOR  THB 
CHILDREN  OF  A  DECEASED  BROTHER  WHO  SHALL  BE 
LIVING  AT  HER  DECEASE,  WITH  A  CLAUSE  SUBSTITUTING 
THE  ISSUE  OF  A  DECEASED  CHILD  IN  THE  PARENTS 
PLACE.  ALSO  PROVISIONS  FOR  MAINTENANCE,  &c.  THB 
REMAINING  TWO-FOURTHS  TO  BE  INVESTED  BY  THE 
TRUSTEES,  WITH  POWER  TO  VARY  SECURITIES,  AND  THE 
INTEREST  TO  BE  PAID  EQUALLY  BETWEEN  TESTATRIX^ 
TWO  SISTERS  DURING  THEIR  JOINT  LIVES;  AND  AFTER 
THE  DECEASE  OF  EITHER  OF  THEM,  THE  CAPITAL  TO  GO 
TO  THE  SURVIVOR. 


1.  CoQuoencement, 

2.  Bequest  of  legacies.  See, 

3.  Bequest  of  two  legacies  of  100/. 

each. 

4.  Of  the  sum  of  nineteen  guineas 

to  testatrix's  footman. 

5.  Of  a  like  sum  to  her  coachman. 

6.  Of  10/.  to  her  gardener. 

7.  Of  50/.  to  her  housekeeper. 

8.  Bequest  of   legades  of    nineteen 

guineas  each  to  four  female 
servants. 

9.  To  each  of  her  three  friends,  and 

also  to  her  solicitor,  the  sum  of 
200/.,  at  the  same  time  appoint- 
ing them  trustees  and  executors 
of  ner  wilL 

10.  Direction  that  legacies  shall  aU  he 

paid  within  six  calendar  months 
next  after  testatrix's  decease. 


1 1 .  Bequest  of  annuities. 

12.  Direction  that  trustees  shall   se< 

apart  a  fund  for  the  discbarge  of 
annuities. 

13.  Devise  of  residue  to  trustees,  upon 

trust  to  divide  the  same  into  four 
equal  portions. 

14.  Two- fourths  upon  trust  for  chUdreD 

of   testatrix's  deceased    brother 
living  at  her  decease. 

15.  Clause   substituting     children   m 

the  place  of   parents  djing  in 
testatrix's  lifetime. 

16.  Provisions    for   maintenance  and 

powers  of  advancement. 

17-  Declaration  of  trusts  as  to  remain- 
ing two-fourths ;  trustees  to  invest 
with  power  of  varying  securities ; 
to  pay  dividends  to  testatrix's 
two  sisters  during  their  joint 
lives ;  the  survivor  to  be  caAitied 
to  the  capital. 
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1.  THIS  IS  THE  LAST  AND  ONLY  WILL  OF  ME      w,llb. 
(testatrix)   widow    of    {husband's  name),    late    of,    &c,   esquire^     nq.  XIV. 
deceased.  shcTJ^  of 

a  WiU 

2.  I  GIVE  AND  BEQUEATH  the  foUowiDg  legacies  or  sums  of  /J^^3 
money  to  the  several  persons  hereinafter  named  (that  is  to  say),         AtmrntUt. 

Commence- 

3.  To  (A.  BX  of  &c  and  his  sister  (C.  BX  both  of  M ,  in  "'"'• 

the  county  of  Devon,  the  sum  of  100/.  sterling  each.  legacies,  &c. 

Bequest  of  two 

4.  To  (  T.  H.\  tnj  footman,  the  sum  of  nineteen  guineas.  each.  ^ 

Of  the  sam  of 

5.  To  (72.  5.),  ray  coachman,  the  sum  of  nineteen  guineas.  to^iLtatS's*" 

footmao. 

6.  (A  J.  G.),  my  gardener  the  sum  of  lot  h^'c^'S.Z** 

Of  10^  to  her 

7.  To  my  housekeeper  (&  SX  the  sura  of  507.  sterling.  gardener. 

Of  50?.  to  her 
housekeeper. 

8.  And  to  my  other  female  servants,  (P.  C),  {E.  S.\  (/?.  J.  T.)  Bequest  of 
and  {N.  D.\  the  sum  of  nineteen  guineas  each,  (a)  ISn^i^^ineas 

to  four  female 
9.   I    ALSO    GIVE    AND    BEQUEATH    UntO    my    friends    (tT".    2^')»  Toeachofh 

(«/.  ilif.)  and  (P.  G.^  my  trustees  hereinafter  named,  and  also  to  three  friends, 

,  .  .  .  and  also  to  her 

my  friend  and  solicitor  (<?.  S*  E,\  of  P        ,  in  the  county  of  solicitor,  the 

C ,  all  four  of  whom  I  hereby  constitute  and  appoint  to  be  thrsame^me** 

the   trustees  and  executors  of  this  my  will,  the  sum   of  200i  appointing 

*^  them  trustees 

Sterling  each.  and  executors 

of  her  will. 

10.  And  I  HEREBY  DIRECT,  that  all  the  aforesaid  legacies  shall  Direction  that 

lesacies  shall  all 

be  paid  by  my  said  executors  within  six  calendar  months  next  he  paid  withm 
after  my  decease.  Z.t1^ 

after  testatrix^s 
decease 

11.  I  ALSO  GIVE  unto  my  footman,  the  said  (  T.  H.\  the  annual  Req^ggjof 
sum  of  10/.  sterling  during  his  life;    I  also  bequeath  unto  my  ^^i^^ities. 
gardener  (iZ.  P,  (?.),  the  annual  sum  of  107.  sterling  during  his 


(a)  This  is  the  highest  sum  that  can  be  given  withont  suhieetiDg  the  bequest  Practical 
to  legacy  duty,  which,  as  the  legatees  are  strangers  in  blood,  would  be  10/.  per  suggestions, 
cent. ;    consequently,  if  the  bequest  had  been  of  20/.,  they  would  each  have 
received  1/.  19«.  less  than  the  legacies  now  given  to  them. 
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WxLLi.       life;  and  to  my  housekeeper  the  said  (S.  S.)^  the  sum  otSOL  sterling 

Ko.  XV.      during  her  life  ;  such  annuities  to  be  paid  free  from  all  I^acy  dutj 

Short  Form  of  ^^^  ^  deductions  whatsoever,  to  the  said  several  annuitaats  daring 

j^^^y       their  respective  lives,  by  equal  half-yearly  payments;  the  first 

Ixodes  and   payment  to  be  made  within  six  calendar  months  next  after  mj 

'     decease,  and  a  proportionate  part  of  such  annuity  to  be  paid  to  the 

executors  or  administrators  of  each  annuitant  respectively,  from  the 
last  day  of  payment  up  to  and  inclusive  of  the  day  of  his  or  her 
death. 


Direction  that 
tniBte«8  shall 
set  apart  a 
fund  for  the 
diacharge  of 
annoities. 


12.  And  I  hebebt  direct  and  empower  my  said  trostees  or 
trustee  to  set  apart  a  fund  for  the  payment  of  the  aforesaid 
annuities,  either  out  of  my  general  personal  estate,  or  by  the 
purchase  of  stock  in  some  of  the  public  stocks  or  funds  of  Great 
Britain,  or  by  investment  of  a  sufficient  portion  of  my  personal 
estate  upon  the  security  of  good  and  sufficient  freehold,  leasehold  or 
copyhold  estates,  to  be  situate  in  England  or  Wales,  bat  not  m 
Ireland,  to  provide  for  the  payment  of  all  the  above-mentioned 
annuities,  which  from  thenceforth  shall  be  wholly  charged  upon 
such  appropriated  funds. 


Devise  of 
reaidne  to 
trustees  upon 
trost  to  divide 
the  same  into 
four  eqoal 
portions. 


13,  And  all  the  rest,  residue  and  remainder  of  my  estate  and 
effects,  whatsoever  and  wheresoever,  I  give  and  bequeath  unto  the 
said  {trustees),  their  heirs,  executors,  administrators  and  aaeigns, 
UPON  TRUST  (after  payment  of  my  just  debts,  funeral  and 
testamentary  expenses^  and  the  aforesaid  legacies,  bequests  and 
charges,  or  any  other  legacy  or  legacies,  or  other  bequest  or  be- 
quests, charge  or  charges,  which  I  may  at  any  time  hereafter  give, 
by  any  codicil  or  codicils  to  be  annexed  thereto),  to  divide  the 
same  into  four  equal  portions. 


Two-fonrtha 
npon  tmst  for 
children  of 
testatrix's 
deceased 
brother  living 
at  the  time  of 
her  decease. 


Clanse 
subetitnting 


14.  And  as  to  two-fourths  (the  whole  into  four  equal  parts  to 
be  considered  as  divided)  upon  trust  for  all  the  children  of  mj 
late  brother  {A.  B.\  who  shall  be  living  at  the  time  of  my  decease^ 
equally  to  be  divided  between  them  ;  such  distribution  to  be  made 
as  soon  after  my  decease  as  the  settlement  and  arrangement  of  mj 
affairs  will  possibly  admit  of. 

15.  Provided  always^  that  in  case  any  of  my  said  bTOtfaci^* 
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children  shall  happen  to  die  In  my  lifetime,  leaving  any  child,      Willb. 
children  or  issue  who  shall  survive  me,  then  such  child,  children.      No.  XV. 
or  other  issue,  who,  being  a  son  or  sons,  shall  attain  the  age  of  shortForm of 
twenty-one  years,  and  who,  being  a  daughter  or  daughters,  shall    j^^^j^ 
attain  that  afi^e  or  marry,  shall  take  and  be  entitled  through  all  the  Legadet  and 

^  ,        Anmiities. 

degrees,  per  stirpes,  and  not  per  capita,  to  the  share  of  all  my  said        

residuary  estate  and  effects,  as  his,  her  or  their  parent  or  respective  pidcei^^rento 
parents  would  have  taken  and  been  entitled  to  if  then  living.         f ^"^  ^, 

lifetime. 

16.  Pbovtded  also,  that  if  at  the  time  of  my  decease  any  child  ProTisions  for 
or  children,  or  other  issue  of  any  child  of  my  said  brother,  being  a  ^d^werTof 
8on  or  sons,  shall  be  under  the  age  of  twenty-one  years,  or  being  adywioemeiit 
a  daugfateror  daughters,  shall  be  under  that  age  or  unmarried,  then 

I  direct  my  said  trustees  or  trustee  for  the  time  being  [continue 
provisions  for  maintenance,  and  add  power  of  advancement,  ut  ante. 
No.  VL,  clauses  20,  2 1 ,  pp.  658,  659.] 

17.  And  as  to  the  remaining  or  other  two-fourth  parts  of  my  Declaration  of 
said  residuary  estate  and  effects,  upon  trust  that  my  said  trustees  remabing 
or  trustee  do  and  shall  invest  the  same  in  real  or  government  trastees  to  * 
securities,  or  in  some  of  the  public  stocks  or  funds,  which  stod  "*^*'  ^**^ 
stocks,  funds  and  securities,  it  shall  be  lawful  for  my  said  trustees  Taiymg 

....  .        securities;  to 

or  trustee  irom  time  to  time,  to  alter,  vary,  or  transpose,  as  they  paj  dividends 
or  he  in  their  or  his  discretion  shall  think  fit;  and  shall  pay  the  ^^^^" 
interest,  dividends  and  annual  proceeds  thereof  equally  between  ?™?.  ^^^^ 
my  two  sisters  (C  B.)  and  (jB.  jB.),  during  the  term  of  their  joint  survivor  to  be 
lives ;  and^  after  the  decease  of  either  of  them,  then  as  to  the  capital. 
capital  of  my  said  last-mentioned  two-fourths  of  my  said  residuary 
estate,  upon  trust  for  the  survivor  of  my  said  sisters,  her 
executors,  administrators  and  assigns,  absolutely;  and  I  hereby 
direct  that  my  said  trustees  or  trustee  shall  pay  over,  assign,  or 
otherwise  effectually  assure  the  same  to  such  survivor  accordingly. 
[Add  HEBE  clause  that  trustees*  receipts  shall  be  sufficient  discharges, 
ut  ante.  No.  III.,  clause  4,  p.  645 ;  power  to  change  trustees;  and 
clause  of  revocation,  ut  ante.  No.  VIII.,  clauses  7,  8,  9,  pp.  664, 
665.] 

In  witness,  &c. 


VOL.  II.  2  z 
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Na   XVL 


WILL,  BEQUEATHING  A  LEGACY  AND  STOCK  TO  TESTATOR'S 
WIFE,  AND  ALSO  ALL  HIS  HOUSEHOLD  FURNITURE.  BE- 
QUEST OF  STOCK  TO  SEVERAL  LEGATEES.  BEQUEST  OF 
ONE  YEAR'S  WAGES,  AND  OF  MOURNING,  TO  DOMESmC 
SERVANTS.  BEQUEST  OF  ANNUITIES  CHARGED  UPON  i 
FREEHOLD  ESTATE,  WITH  POWERS  OF  DISTRESS  A>T) 
ENTRY;  SUBJECT  TO  THE  ANNUITIES,  THE  TESTATOI 
DEVISES  HIS  REAL,  AND  ALL  HIS  RESIDUARY,  ESTATE  TO 
HIS  HEIR-AT-LAW;  WITH  A  PROVISO  THAT  ALL  PERSONS 
CLAIMING  UNDER  THE  WILL  MUST  ACQUIESCE  IN  THE 
DISPOSITIONS,  OR  FORFEIT  ALL  CLAIM  UNDER  IT. 


1.  CommenoemeDt. 

2.  Bequest  of  lef^aoy  of  lOOt  steriing 

to  wife. 

3.  Bequest  to  wife  of  1,7502.    Three 

per  cent  Reduced  Annuities, 
and  c^  IfiOOl,  Three  per  cent 
Consols. 

4.  Also  of  household  furniture. 

5.  Bequest  of  legacies. 

6.  Of  3,000/.  Three  per  cent.  Consols, 

to  testator's  nephew,  AM^  who 
is  also  his  heir-at-law. 

7.  Of  2,000/.  Three  per  cent.  Consols, 

to  his  nephew  B,B.j  and  1000/. 
Three  per  cent.  Reduced  Annui- 
ties, to  his  nephew,  C.  B. 

8.  Of  100/.  each  to  two  of  testator's 

friends. 

9.  Direction  that  if  testator  isnot  pos- 

sessed of  the  stock  bequeathed 


10. 


11, 


at  the  time  of  his  death,  fas 
ezeeators  shall  make  good  tlie 
deficiency. 

Bequest  of  one  year's  wages  to 
servants. 

Executors  to  proride  servwitB  vift 
a  suit  of  mourning  each. 

12.  Bequest  of  annuities,  and  cfasij^ 
of  the  same  upon  a  freehold 
estate. 

13.  Power  of  distress  and  entry, 

14.  Devise  of  the  lands  diaiged, 
subject  to  annuities  to  testatoi^t 
nephew  and  heir-at-law. 

15.  Also  general  residuaiy  derise  to 
him. 

16.  ProTiso  that  all  penons  taldsff 
under  the  will  are  to  soquieMe 
in  all  the  dispositions  tboeio 
oontained,  or  fbrfeit  all  d^ 
under  it. 


Commenoe. 
ment. 


1.  THIS   IS    THE   LAST  AND   ONLY  WILL   AKD 
TESTAMENT  OF  ME,  (testator),  of,  &c.,  esquire. 

Bequest  of  2.  I  GIVE  AND  BEQUEATH  unto  my  dear  wife,  (&  jBA  the  sam 

legacy  of  100/.      ^        ^,  ,.  i  .,  ,         i  ,         .      a 

to  wife.  of  lOOZ.  sterlmg,  to  be  paid  to  her  by  my  executors  hereinafter 
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ciained^  within  one  calendar  month  next  after  my  decease^  for  her      wills. 
immediate  occasions.  xT"TTrT 

No.  XVI. 


Will, 


3.    I  ALSO   GIVE    AND  BEQUEATH  UntO   my  Said  wife  the  sum  of     ig^athing 

l,750i,  Three  per  cent  Reduced  Annuities.     And  I  also  give  a^gocj/.stock, 

.  .  ^.,  to  Wt/e, 

AKD    BEQUEATH  unto  my  Said  wife  the  further  sum  of   1,000/.      andaUo 
Three  per  cent.  Consols.  t^^o^ 

Anmtilants. 


4.  I  ALSO   GIVE  AND  BEQUEATH    all  the  hoUSchoId  fumiture.  Bequest  to 

and  also  all  wines,  liquors,  fuel,  and  housekeeping  provisions,  which  Thr^  per  cent. 

shall  be  in  or  about  my  dwelling-house  at  A (a)  at  the  time  ^^^ 

of  my  decease,  unto  my  said  wife  absolutely.    [Insert  here  rent-  o^  i^oooL 
charge  to  wife  for  lifsy  ut  ante^  No.  XIV.,  clauses  2  to  5  inclusive,  Consola. 
pp.  697  to  699.1  ^^  »f 

'^'^  ■*  household 

ftuniture. 

5.  I  ALSO  GIVE  AND  BEQUEATH    the   following   legacies  to  the  Bequest  of 

several  persons  hereinafter  named.  ,  Of  Toooi 

Three  per  cent. 

6.  I  GIVE  AND  BEQUEATH  uuto  my  ncphcw  and  heir-at-law,  te^J^a*** 
(JL  B.\  the  sum  of  3,000/.,  Three  per  cent.  Consols.  nephew  a.  b., 

heir-at-li>w. 

7.  I  ALSO  GIVE  AND  BEQUEATH  unto  my  nephcw  {B.  B.)  the  Of  2,0001: 

Three  per  cent> 

sum  of  2,000/.,  Three  per  cent.  Consols,  and  to  my  nephew  (C.  B,)  Consoi^  to  hu 
the  sum  of  1,000/.,  Three  per  cent.  Reduced  Annuities.  "nj  umi.   * 

Three  per  oent. 
8.    I  ALSO  GIVE  AND  BEQUEATH  UUtO  my  mcnds  (jR.  O.),  of,  &C.,  Annuities  to  his 

and  (J.  R  TX  of,  &c.,  the  sums  of  100/1  sterling  each.  °'p^^'''  ^'  ^' 

^  J>      >         >  o  Of  100/.  each 

to  two  of 

9.  And  my  will  is,  and  I  hereby  direct,  that  if  at  the  ^^^^ 
time  of  my  decease  I  shall  not  be  possessed  of  the  said  several  Direction  that 
sums  in  the  respective  stocks  or  funds  so  bequeathed  to  my  said  not^oeseeawi 
wife,  and  my  said  several  legatees^  as  hereinbefore  mentioned,  my 


(a)  Where  household  furniture  is  described  as  contained  in  a  teetator^s  Practical 
dweUing-house  a  chanfii^e  of  residence  will  operate  as  an  ademption  of  the  observations, 
^uest.  Hence,  where  a  testator  in  his  will  described  himself  as  of  Bromfield- 
place,  Ealing,  and  then  gave  all  his  household  furniture,  &c.,  which  should  be 
in,  upon,  or  about  his  said  dwelling-house  at  the  time  of  his  decease,  to  his  wife 
for  her  life,  and  when  he  made  his  will  he  was  living  at  Bromfield-place,  but 
^'^erwards  removed  with  the  aforesaid  furniture  to  Battersea,  where  he  died,  it 
y^  held  that  the  widow  took  no  interest  in  the  testator's  furniture  at  Battersea 
house :  (Holding  v.  Crags,  25  L.  T.  Rep.  28.) 

2  z  2 
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WiLu.      said  executors  shall  make  good  the  deficlencj,  either  hj  purchaai^ 

No.  XVL     80  much  in  the  said  funds  respectively  as  will  make  up  the  amount 

^^       of  such  legacies^  or  by  paying  to  the  legatees  thereof  so  much 

bequeathing    sterling  mouey  as  will  amount  to  the  current  price  of  the  said 

^.,  to  'wife,*  stock  on  the  day  of  my  decease,  (i) 

and  alto 

Bequests        

to  other 

Anmdtant8.  ^^^  Whenever  ttock  in  the  fdnds  is  intended  to  be  bequeathed,  it  will  be 
of  the  stock  ftdvisable  to  ascertain  from  the  testator  himself  whether  he  intends  the  bequest 
bequeathed  at  ^  ^®  general  or  specific,  and  to  frame  the  bequests  aooordinglj.  Id  die 
the  time  of  absence  of  some  expressions  to  denote  a  contrary  mtent,  a  bequest  of  so  modi 
bia  death,  his  Stock,  as,  for  example,  '^the  sum  of  1,000/.  Consols,"  has  been  coostmed  m 
czecDton  shall  expressive  of  the  qaantitj  of  stock  the  legatee  was  to  take  under  the  will,  and 
make  good  the  as  a  direction,  in  case  the  testator  was  not  possessed  of  such  stock,  or  of  a  snffi- 
deficiency.  cient  quanti^  to  satisfy  the  bequest,  that  his  executors  should  pordiase 
~~ .  sufficient  stock  to  make  it  good  (Partridge  ▼.  Partridge,  Ca.  temp.  Talb.  227); 
ht^  i^^  ^^^^^'  ^^  ^^^  questions  have  sometimes  arisen  as  to  what  expresnons  will  be 
T^^  sufficient  to  disclose  an  intent  that  the  bequest  shall  be  8peoific>  which  ereiy 

'  careful  practitioner  should  take  especial  cara  to  avoid. 

In  the  case  of  Ashton  v.  Ashton  (3  P.  Wms.  384  ;  S.  C,  For.  152),  a  testator 
bequeathed  to  trustees  6,000/.  South  Sea  Annuities,  tn  trust  to  sell  amd  lag  emt 
in  the  purchase  qf  lands,  to  be  settled^  &c.,  and  afterwards,  by  a  codicil,  gave  the 
trustees  a  further  sum  of  1,200/.  to  the  same  uses.  At  the  time  of  his  death, 
the  testator,  although  possessed  of  considerable  personal  estate,  had  on\j5,!3GOL 
in  South  Sea  Annuities,  and  Lord  Talbot  determined  the  legacy  to  be  spedfie ; 
the  ground  of  which  decision  seems  to  have  been  guided  by  the  particohr 
circumstances  of  the  case,  vis.,  the  direction  to  the  trustees  to  sell  the  stock, 
and  to  invest  the  produce  in  land,  which  indicated  an  intent  that  the  testator 
only  designed  so  much  of  the  stock  as  he  should  die  possessed  of  to  be  apphed 
for  that  purpose,  and  that  it  could  hardly  be  supposed  he  intended  his  execotois 
to  buy  stock  and  immediately  to  sell  it  out  again  and  buy  the  land  with  the 
money.  (See  the  observations  of  Lord  Hardwicke  upon  the  above  case  in 
Purse  V.  Snaplifty  I  Atk.  418.) 
Whether  the  j^^  ^^^^  tt  j^j**  annexed  to  a  bequest  of  stock,  has  been  faolden  sufficient  to 

^11      d  ^^^^  ^^^  bequest  specific  {As/dmmer  v.  McGuire,  2  Bro.  C.  C.  112)  ;  still,  this 

beoneat  of^stock  J^^^^^^  monosyllable  does  not  appear  to  be  of  such  powerful  import  now  as 
fMcific.  ^^  ^^  formerly  (Parrot  v.  fVorsfold,  1  Jac.  &  Walk.  90);  and  it  seems,  that 

unless  the  stock  is  referred  to,  in  addition  to  the  word  *'  my,"  it  will  not  render 
the  beouest  specific.  So  long  ago  indeed  as  Evelun  v.  Ward  (1  Ves.  sen.  425), 
Lord  Hardwicke  seemed  to  consider  that  too  much  consideration  had  been  given 
to  this  word,  and  that  to  rely  upon  it  entirely  was  to  ^ve  it  too  much  importanee. 
Sir  T.  Clarke,  however,  in  a  subsequent  case,  remarked  that  it  was  very  material 
that  no  pronoun  possessive  was  added  to  the  description  of  the  anninties: 
(Ashburner  v.  JfcGiitre,  sup.)  Lord  Thurlow  also  laid  considerable  stress  upon 
this  pronoun,  and  observed  that  it  had  been  relied  upon  in  many  caaes  ia 
decidmg  the  legacy  to  be  specific.  In  Selwood  v.  Mildrnag  (3  Yes.  310),  how- 
ever, a  bequest  to  A.  of  1,250/.,  ''  part  of  my  stock  in  the  £4  per  oenta,**  was 
'  holden  not  to  be  specific :  as  was  also  a  bequest  of  12,000/.,  **  of  my  fVinded 
property  to  be  transferred,*'  &c. :  (Lambert  v.  Lamhert,  mentioned  3  Yes.  31a) 
The  distinction  taken  by  Lord  Rosslyn,  in  Selwood  v.  Mildrnag,  seems  to  have 
been,  that  if  a  testator  bequeaths  a  sum  of  money  payable  out  of  a  certaio 
quantity  of  stock,  and  has,  at  the  time  of  making  his  will,  the  stock  specified, 
it  will  render  the  bequest  specific,  and  the  testator  will  be  considered  to  have 
meant  the  identical  stock,  and  that  any  act  of  his  destroying  that  subject 
would  be  a  proof  of  an  intent  to  revoke  (see  also  Sleeeh  v.  TAorta^toa,  2  Vet. 
561,  564) ;  but  if  the  description  is  a  denomination,  not  the  identical  corpus^ 
in  that  case,  if  the  thing  itself  cannot  be  fonnd,  and  there  is  a  mistake  in 
the  subject,  out  of  which  it  is  to  arisei  the  legacy  will  not  be  considered  si 
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10.  I  ALSO  GIVE  AND  BEQUEATH  uDto  each  of  my  Servants       Wills. 
that  shall  be  living  with  me  at  the  time  of  mj  decease^  one  year's     No.  xvi. 
vrages  over  and  above  what  shall  be  due  to  them  respectively.  ^,y; 

bejuecUhing 

11.  I  ALSO  DIRECT  that  my  said  executors  shall  supply  each  of  ^'^^Vi/e, 
my  domestic  servants,  both  male  and  female,  living  with  me  at  the      2*1^ 
time  of  my  decease,  with  a  decent  suit  of  mourning  suitable  to  the      ^  other 

AwnuitanCs, 

situations  they  may  respectively  fill  in  my  household.  

Bequest  of 
one  7ear*8 

12.  I  GIVE  to  each  of  the  several  persons  hereinafter  named,  ^»g~  ^ 

J      .  .  .  .  .  r  BenrantB. 

during  his  or  her  natural  life,  the  following  annuities :  [Here 
INSERT   names  of  annuitants  and  amount  of  annuities^  ut  ante^  to  provide 
No.  XV.,  clause  11,  p.  705.]    And  I  hereby  charge  myf^^f^ 

freehold  estate  called  A in  the  county  of  C (c)  with  ™^™*°«  *"^' 

the  payment  of  such  annuities,  and  direct  that  the  same  shall  be  awnu^es,  and 
paid  clear  of  all  legacy  duty,  and  free  from  all  deductions  what-  ^'"f^^J^^* 
soever  (rf)  (except  the  present,  or  any  future  tax  on  property  or  fwehoid  esute 
income),  and  be  paid  by  four  equal  quarterly  payments,  with  a 
proportionate  sum  for  any  fractional  part  of  a  quarter  of  a  year 
that    may   happen    immediately   to  precede  the    determination 
thereof;  the  first  quarterly  payment  to  be  ni^ade  at  the  end  of 
three  calendar  months  next  after  my  decease. 

13.  And  I  herebt  ebipower  any  of  the  aforesaid  annuitants,  Power  of 

distress  and 

VOL  case  either  of  their  respective  annuities  shall  be  unpaid  for  the  eDtry. 
space  of  fourteen  days  next  after  any  of  the  said  quarterly  days 
of  payment,  to  recover  the  same,  together  with  all  arrears  and 


specifio,  and  may  be  paid  oat  of  the  general  personal  estate.  Extrinsic  evi- 
dence is  admissible  in  cases  of  this  kind,  to  show  the  state  of  the  testator's 
property  in  the  funds  at  the  time  he  made  his  will,  for  the  purpose  of  throwing 
a  light  apon  what  was  his  probable  intention  at  that  period  :  (^Selwood  v.  Mild- 
may,  sup, ;  Fonnereau  ▼.  PoiUyZj  1  Bro.  C.  C.  437 ;  Colpoys  ▼.  Colpoys,  Jao. 
451.) 

(e)  Although,  as  remarked  in  a  preceding  page  (ante,  p.  698),  it  is  generally  Practical 
a  better  plan  to  charge  annuities  on  some  specified  property  than  on  the  testa-  anggestdons. 
ior^s  general  estate,  it  must  at  the  same  be  kept  in  mind,  that  if  annuities  are 
chargeable  upon  a  specified  estate  by  name,  they  will  become  specific  charges 
upon  that  property  only,  which,  if  disposed  of  by  the  testator  in  his  lifetime, 
will  be  an  ademption  of  all  the  annuities  :  (Sibley  v.  Perry,  7  Ves.  534 ;  and  . 
see  Long  v.  Short,  1  P.  Wms.  403.)  Annniihes 

(d)  As  annuities  charged  upon  real  estate  are  liable  to  legacy  duty ;  whenever  JeaS^L*-^^" 
it  is  intended  that  annuitants  should  take  them  free  from  that  charge,  an  ]j^|^|^  ^ 
express  direction  to  that  effect  should  always  be  inserted.  legacy  doty. 


712 


CONCISE  PRECEDENTS  IN 


Wills. 
No.  XVI. 

waL 

bequeathing 

a  Legacy,  Stock, 

^  y  to  Wifef 

and  alto 

Bequeats 

to  other 

AfmuUantt, 

Devise  of  the 
Uods  charged, 
sabject  to 
annalties  to 
testator's 
nephew  and 
heir-at-law. 

Also  general 
residuary  devise 
to  him. 

Proviso  that   • 
all  persons 
takuij^  nnder 
the  will  are  to 
acquiesce  in  all 
the  dispositions 
therein 
contained,  or 
forfeit  all  claim 
under  it. 


costs,  by  distress,  or  by  entry  upon,  and  receipt  of  the  rents  tnJ 
profits  of  all  or  any  part  of  the  said  hereditaments  and  premiMi 
so  charged  with  such  annuities  as  aforesaid ;  the  possesion  under 
such  entry  to  be  without  impeachment  of  waste. 

14.  And,  subject  and  chargeable  as  aforesaid,  I  give  and  deviie 
my  said  estate  of  A-  ■ ,  unto  and  to  the  absolute  use  of  my  flud 
nephew  (A.  B,\  his  heirs  and  assigns  for  ever. 

15.  And  as  to  all  the  rest,  residue  and  remainder  of  my  retl 
and  personal  estate,  of  what  nature  or  kind  soever,  I  ^ve  $od 
bequeath  the  same  unto  and  for  the  sole  use  and  benefit  of  tlie 
said  {A.  £.),  his  heirs,  executors,  administrators  and  assigns,  abso- 
lutely and  for  ever. 

16.  Provided  always,  and  I  hebebt  dibect  and  declase, 
that  if  any  person  or  persons  entitled  to  any  benefit  under  this  m; 
will  shall  dispute  the  validity  thereof,  or  of  any  devise,  bequest,  or 
other  disposition  contained  therein,  or  in  any  codicil  or  codiols 
annexed  thereto,  then  all  devises  and  bequests  hereinbefore  con- 
tained in  favour  of  such  person  or  persons  so  disputing  as  aforesaid, 
shall  cease  and  be  void  to  all  intents  and  purposes  whatsoeyer; 
and  I  give  and  bequeath  all  the  estate  and  effects  so  therebj 
forfeited  as  aforesaid  unto  my  said  trustees  or  trustee  for  the  time 
being,  their  heirs,  executors  or  administrators,  to  be  applied  and 
disposed  of  in  the  same  manner  as  is  hereinbefore  directed  con- 
cerning my  general  residuary  estates,  excepting  so  far  as  the 
interests  of  any  persons  so  disputing  the  validity  of  my  said  will 
as  aforesaid  shall  be  concerned,  (e)    [Add  power  to  change  frustees. 


Practical 
observations 
upon  the 
doctrine  of 
election. 


(e)  It  does  not  appear  that  a  clause  of  this  kind  is  absolutely  necessary,  si  i 
ooart  of  equity  will  not  allow  a  party  to  claim  adversely  to  a  will,  and  also  to 
take  a  benefit  under  it.  This  rule  of  equity  is  founded  upon  the  doctrine  of 
election,  which  consists  in  alternate  donations,  with  an  intention,  either  ejnnesi 
or  implied,  that  one  shall  be  a  substitution  for  the  rest ;  not  that  the  iot» 
shall  be  entitled  to  both  benefits,  but  to  the  choice  of  either  (1  Swanst  395,  ■}! 
consequently,  the  second  gift  is  only  designed  to  take  effect  in  case  of  his  dedio- 
in^  the  first ;  and  the  substance  of  the  gifts  combined  is  an  option  which,  by  ^ 
equitable  arrangement,  gives  effect  to  a  donation  of  that  which  is  not  the  pro- 
perty of  the  donor,  and  over  which  he  has  no  legal  power  or  control :  {Bot^^ 
V.  Bou^hton  2  Ves.  sen.  12;  S.  C,  1  Atk.  652  ;  Streatjield  v.  Streatfield,  Ci. 
temp.  Talb.  179-)  Hence,  where  a  person  has  a  claim  under  a  will,  andslao* 
claim  altogether  independently  of  it,  he  will  be  obHged  to  elect  betweeo  bis 
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appointment  of  executors^  and  clatise  of  revocation^  ut  ante^  No.  L,       Wills. 
clauses  11,  12,  13,  pp.  637  to  639.]  NoTxvi. 

Ik  witness,  &C.  hequMihmg 

a  L^aey,  Stock, 

^.,  to  Wife, 

and  alto 

BequMtB 

orij^inal  and  substituted  rights,  and  will  not  be  allowed  to  accept  the  former,       to  other 

unless  he  also  consents  to  renounce  the  latter.    Thus  in  Noys  v.  Mordaunt  (2     AniwtUtmU, 

Vem.    580),  where  a  testator  had  several  daughters  who  had  a  claim  under         

marriaijre  articles,  and  also  a  claim  under  the  will,  and  one  of  the  daughters 
claimed,  not  only  under  the  latter,  but  under  the  articles  also,  it  was  held  that 
she  must  either  acquiesce  under  the  will,  or  renounce  all  benefit  therefrom. 

An  absolute  power  of  disposition,  and  an  intention  to  exercise  that  power,  Whal  will  be 
seems  in  general  sufficient  to  raise  an  election ;  therefore  a  devise  to  a  testator's  Bii£5cient  to 
heir-at-law,  which,  prior  to  the  statute  3  &  4  Will.  4,  c.  106,  s.  3,  would  have  P?*  *  P«f*7  ^ 
been  inoperative  (as  the  heir,  whether  disputing  or  admitting  the  will,  must  have  °^  election. 
taken  by  descent  and  not  under  the  devise),  would  yet  compel  him  to  elect 
between  the  devised  estate  and  claiming  adversely  to  the  will;  ana  the  estate  which 
descended  to  the  heir,  descended  subject  to  this  implied  condition :  (Noys  v. 
Mordaunt t  2  Vern.  581 ;  Whistler  v.  Webster,  2  Ves.  371 ;  Thellusson  v.  nood- 
ford^  1  Dow.  249 ".   Welby  v.  Welby,  2  Ves.  &  Bea.  187.)    It  also  appears  to  be  Equivocal  or 
immaterial  whether  a  testator,  in  disposing  of  that  which  is  not  bis  own,  is  Atnbigaons 
aware  of  the  actual  situation  of  things,  or  proceeds  upon  the  erroneous  supposi-  P^'™^^® 
tion  that  he  is  exercising  a  power  which  actually  belongs  to  him.     Stifi,  in  *°*™'*e°* 
order  to  raise  a  case  of  election,  the  intention  must  be  clearly  expressed,  for  J^^^  ^ 
equivocal  or  ambiguous  terms  will  be  insufficient;  consequently,  it  has  been 
held  that  a  general  devise  of  real  estate  is  not  a  sufficient  indication  of  such 
intent,  although  the  testator  has  no  real  estate  of  his  own  upon  which  the  will 
can  operate. 

Where  lands  were  attempted  to  have  been  devised  by  a  will  incapable  of  Heir, 
passing  them  on  account  of  its  not  having  been  attested  oursuant  to  the  Statute 
of  Frauds  (29  Car.  2,  c.  3,  s.  6),  the  heir  claiming  a  benent  under  it  with  respect 
to  personal  estate,  as  to  which  it  was  valid  and  eftectual,  would  not  have  been 
put  to  his  election,  unless  the  will  contained  an  express  condition  not  to  dispute 
Its  validity:  {Hearle  v.  Greenbank,  3  Atk.  715;  S.  C,  1  Ves.  sen.  306;  Boughton 
v.  Boughton^  1  Atk.  652;  S.  C,  2  Ves.  sen.,  12 ;    Whistler  v.  Webster,  supra: 
Carey  v.  Askew,  1  Cox,  241 ;  Thelluson  v.  Woodford,  13  ib,  223,  cited  8  Ves. 
492.)    This  doctrine  can  now,  however,  only  relate  to  wills  made  previously  jjq  election  will 
to  the  year  1838,  as  the  same  formalities  are  required  in  a  will  made  subsequently  be  raised  upon 
to  that  time  to  pass  the  personal,  as  the  real  estate:  (stat.  1  Vict.  c.  26,  s.  9.)  a  deposition 
And  no  election  will  arise  where  a  person  under  twenty-one  years  of  age  attempts  made  b;  a 
to  make  any  disposition  by  will  of  all  his  real  or  personal  estate :  (s.  7.)    The  minor, 
doctrine  of  election,  it  has  been  decided,  extends  to  deeds  as  well  as  to  wills :  Election  extends 
{Llewellyn  v.  Mackworth^  Bam.  445 ;  Freke  v.  Barrington  (Lord),  3  Bro.  C.  C.  both  to  deeds 
274 ;  Cheiwynd  v.  Fleetwood,  1  Bro.  P.  C.  300;  Moore  v.  Butler,  2  Sch.  &  Lef.  and  wills. 
249 ;  Birmingham  v.  Kirwan,  2  Sch.  &  Lef.  444 ;  Green  v.  Green^  2  Mer.  86.) 

Issue  in  tiul  will  also  be  put  to  their  election  where  the  entailed  estates  are  i^^q^  Jq  ^^ 
devised,  and  they  claim  as  legatees  under  the  same  will :  {Heme  v.  Heme,  2 
Vern.  555 ;  and  see  2  Ves.  14,  617.) 

A  widow  may  be  put  to  her  election  where  she  is  entitled  to  dower  or  a  Widow, 
jointure,  and  is  likewise  a  legatee  under  her  husband's  will,  and  she  claims  her 
legacv  and  her  jointure,  or  her  dower  also,  in  opposition  to  the  will :  {Gosling  v. 
War  burton,  Cro.  ^z.  128;  Co.  Litt.  366;  4  Rep.  4;  Birmingjuim  v.  Kirwan, 
supra;  Chalmers  v.  Storil,  2  Ves.  &  Bea.  222.)  She  has  likewise  been  put  to 
her  election  between  a  devise  or  bequest,  and  the  benefit  to  be  derived  from  her 
marriage  settlement,  and  that  notwithstanding  the  will  was  incapable  of  passing 
real  property:  (Newman  v.  Newman,  1  Bro.  C.  C.  186.)  In  order,  however,  to 
preclude  a  wife  from  taking  under  her  husband's  will,  there  must  be  a  plain 
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Wills. 

No.  XVI. 

Will, 

bequeaihing 

a  Legacy^  Stocky 

fe,io  Wife, 

andalio 

Bequetta 

to  other 

Atmmtanti. 


Children. 


Credilon. 


Cases  of 
election  must 
be  guided 
ntber  by  their 
particiilar 
circomstanoes 
than  hj  any 
fixed  rales. 


Election,  how 
fiu:  compalsory. 


intent  to  ezdade  her;  the  rule  of  equity  beisf^,  that  a  widov  caniioi  hi 
pat  to  an  election,  except  by  an  express  declaration,  or  neoessaiy  infereoe^ 
from  the  inconsistency  of  her  claim  with  the  dispositions  of  the  will :  {B4tbimfftm 
V.  Oreentoood,  1  P.  Wms.  533;  French  ▼.  Dams,  2  Ves.  577;  Btrwum^kam 
▼.  Kirwan,  supra;  therefore  if  both  may  stand  together,  she  will  ixyt  be 
obliged  to  elect  between  them.  Hence,  the  mere  gift  by  the  hoslmiid  ti 
the  wife  of  a  larger  amount  than  her  dower,  will  not  put  her  to  an  electiflB, 
but  she  may  claim  both :  {French  v.  Davis,  2  Ves.  572 ;  Browm  t.  Pmnj, 
2  Dick.  685:  Strahan  v.  Sutton,  3  Ves.  249.)  Nor  does  a  bequest  to  s 
wife  in  bar  and  satisfaction  of  her  thirds,  exclude  her  right  and  title  as  nezt-cf* 
kin :  (Foster  v,  Cooke,  3  Bro.  C.  C.  350 ;  Middleton  v.  Cater,  4  ib.  409-)  Neither 
does  a  bequest  of  the  residue  of  the  personal  estate  (Ayres  ▼.  Willis,  I  Yes.  sea. 
230 ;  Thompson  v.  Nelson,  1  Cox,  44),  nor  the  bequest  of  an  annuity  (uL  ik), 
bar  her  claim  to  dower.  And  notwithstanding  a  testator  has  given  a  provisiaa 
to  the  wife  expressly,  in  bar  of  any  claim  she  might  have  against  any  other 
objects  of  his  bounty,  yet,  if  by  any  accident  these  objects  of  hia  bounty  should 
be  unable  to  claim  the  benefit  of  that  exclusion,  no  other  person  can  set  it  op 
against  the  widow.  Thus,  where  a  testator  gave  his  wife  real  and  personal  estate 
in  bar  of  her  dower  and  thirds,  and  bequeathed  the  residue  to  charities,  which 
bequest  was  void  under  the  Statute  of  Mortmain,  it  was  held  that  the  widov 
should  not  be  put  to  her  election :  (Pickering  v.  Samfort,  3  Ves.  332.)  Wheths 
a  rent-charge  given  to  a  widow,  issuing  out  of  the.  lands  from  which  she  is 
dowable  will  be  sufficient  to  put  her  to  her  election,  still  remains  a  doobdnl 
point.  Lord  Northington  (Arnold  v.  Kemptead,  Amb.  466),  Lord  Camden 
(Villa  Real  v.  Galway  (Lord),  ib.  683;  1  Bro.  C.  C.  682),  Sir  Thomas  Sevdl 
{Jones  V.  CoUier,  Ambl.  730),  and  Mr.  Justice  Buller  (Wake  v.  Wake,  C.  C. 
225),  seem  to  have  considered  a  devise  of  this  kind  a  satisfaction.  But  Lord 
Hardwicke  (Pitt  v.  Snowden^  mentioned,  3  Ves.  252),  Lord  Bathurst  (Davis  v. 
Edwards,  mentioned  1  Bro.  C.  C.  292),  Lord  Thurlow  (Foster  v.  Cooke^  3  Bro. 
C.  C.  347)>  and  Lord  Alvanley  (French  v.  Davis,  2  Ves.  287)f  entertained  a 
directly  contrary  opinion.  Amidst  such  a  variety  of  conflicting  authorities  it  if 
difficult  to  decide ;  but  the  prevailing  opinion  of  the  profession  seems  to  be  in 
favour  of  the  wife :  (see  1  Mad.  Pract.  59»  2nd  edit.)  And  even  where  a  widov 
is  bound  to  elect,  she  will  nevertheless  be  permitted  to  ascertain  which  fund  is 
the  most  beneficial  for  her  to  take ;  and  therefore  she  ma^  file  a  bill  to  have  the 
debts  and  legacies  paid,  and  the  funds  clearly  ascertamed:  {Wake  r.  Wakt) 
2  Ves.  255.) 

Children  also  may  be  put  to  their  election  between  interests  given  to  them  by 
will,  and  benefits  which  they  are  entitled  to  by  settlement,  when  both  daiioa 
are  inconsistent :  {Whistler  v.  Webster,  3  Ves.  367.)  But  it  seems  that  childreo 
will  not  be  bound  by  the  election  of  their  parents,  where  their  interests  are 
distinct  and  separate:  (Ward  v.  Baugh,  4  Ves.  623.)  Creditors  also  mavbe 
put  to  their  election  by  a  bequest  inconsistent  with  the  claim  of  their  dew : 
{ Graves  v.  Boyle,  1  Atk.  509  )  It  must  be  observed  that  election  is  a  doctiine 
inapplicable  as  the  funds  out  of  which  the  debts  are  to  be  paid.  They  are  pay- 
able first  out  of  the  personal  estate ;  and  if  that  should  prove  insufficient  for  the 
purpose,  the  creditors  may  then  resort  to  any  property  liable  to  such  payment: 
{Kidney  v.  Cousmaker,  12  Ves.  154.) 

The  acts  from  which  an  election  must  be  implied  must  be  decided  rather  from 
the  particular  circumstances  of  each  individual  case  than  upon  any  general  fixed 
rule  or  principle :  {Ardsoife  v.  Bennett,  2  Dick.  463 ;  Wilson  v.  Toumsend,  2  Ves. 
693 ;  Bor  v.  Bor,  3  Bro.  P.  C.  167 ;  Northumberland  (Earl  of)  v.  Aylafad 
{Earl  of),  Amb.  540 ;  Butricke  v.  Brodhwrst,  2  Bro.  C.  C.  88 ;  JRaoiiMr  r. 
Rumboli,  3  Yes.  65 ;  Simpson  v.  Vicars,  14  ib.  341 ;  Welby  v.  Welby,  2  Ves. 
&  Bea.  187,  200;  Stratford  v.  Potoe^A  1  Ball  &  B.  1.)  If  the  question  of 
election  is  doubtful,  it  may  be  sent  to  a  juiy :  (RoundeU  v.  Currer,  2  Bro. 
C.  C.  67.) 

Election  may  be  compelled  on  the  part  of  an  ^dult  by  a  direction  or  a  deoee 
on  the  originid  hearing,  that  if  he  neglects  or  refuses  to  signify  his  eleotioB 
within  some  given  time  (six  months  for  instance),  he  shall  be  understood  ai 


MODEBN  COITYEYANCINCU  715 


Willi. 


having  elected  to  take  bis  paramount  rights :  {StreatfiM  v.  StreatfieU  Ca.  temp.      ^^^  XVL 

Xalb.  1 06.)    If  a  person  is  under  res&aint  and  cannot  elect,  the  claim  of  that         1 

party  must  be  barred  as  long  as  such  disability  continues :  ( Wilson  v.  Lord        wiH, 
John  Townsmdf  2  Ves.  697.)    When,  however,  the  devisee  is  an  infant  or  feme    bequeathing 
covert,  the  usual  practice,  if  there  be  any  doubt  about  the  matter,  was  to  refer  a  Legacff,  Stocky 
to  the  Master  to  say  which  is  most  for  their  benefit,  taking  under  or  against  the    #^>  *o  Wifi^ 
will :   (t6.  id,)    Still,  it  seems,  that  where  an  infant  is  an  heir,  he  will  be  allowed      ?f,^ 
until   he  comes  of  age  to  elect :  {Boughton  v.  Boughton,  2  Ves.  sen.  15.)    The      ^^^!S^ 
party  bound  to  elect  is  also  entitled  first  of  all  to  ascertain  the  value  of  the  funds :     ^L^^^i^ 
XHender  v.  Bom,  3  P.  Wms.  124,  n. ;  Ptaey  v.  Desbimverie,  ib.  315  ;  BoyiUon  ' 

V.  Boynton,  1  Bro.  C.  C.  445 ;  BtUrieke  v.  Brodhurst^  3  t&.  88  ;  Wake  v.  Wake, 
ib.  255;  Chalmers  v.  Storil,  3  Ves.  &  Bea.  222);  and  for  that  purpose  may 
•ofltain  a  bill  in  equity  to  have  all  the  neoessaiy  accounts  taken ;  and  an  election 
under  a  misconception  of  the  extent  of  claims  on  the  fund  (Kidney  v.  Cousmaher^ 
12  Ves.  136)  may  be  set  aside. 

When  the  party  elects  to  take  in  opposition  to  the  will,  the  interest  given  Interast  daTised 
him  by  such  will  will  be  applied  in  compensation  to  the  disappointed  devisee:  by  the  will  shsll 
(^jioa.,  Gilb.  Eq.  15 ;  Ward  v.  Baugh,  4  Ves.  623.)    But  the  estate  thus  taken  **  *PP^™ 
in  opposition  to  the  will  vests  in  the  party,  with  all  the  le^^al  consequences  ^™P®°>^<^ 
attached  to  it.    Hence,  where  a  tenant  in  tail  devised  awav  the  entailed  estate,  ^jgi^JL^Qtad 
and  gave  the  issue  in  tail,  who  was  a  married  woman,  and  also  her  husband,  derisM  when* 
other  benefits  by  his  will,  and  she  elected  to  take  her  estate  tail,  but  her  i]^^  p^^  ^loots 
bnsband  took  under  the  will.  Sometime  after  this  the  wife  died,  upon  which  the  to  t«ke  in 
husband  entered  as  tenant  by  the  curtesy,  when  it  was  contended,  that  as  he  opposition  to 
took  under  the  will  he  could  not  claim  in  opposition  to  it:  it  was  nevertheless  the  will. 
ruled^  that  the  wife  took  the  estate  tail  with  all  its  legal  incidents,  and  that 
consequently  her  husband,  upon  surviving  her,  became  entitled  to  be  tenant  by 
the  curtesv  m  right  of  her  seisin,  notwithstanding  that  he  claimed  in  his  own 
right  under  the  will :  (Cavan  (Lady)  v.  PyUeney,  2  Ves.  544;  3  t6.  384  \  and 
see  Brodie  v.  Burry,  2  Ves.  &  Bea.  127*) 


^ 
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CONCISE    PBEC£D£NT8  IK 


No.  XVII. 


BEQUEST  OF  LEGACIES  TO  CHILDREN.  ALSO  ANNUITIES  OF 
100/.  TO  EACH  OF  TESTATOR'S  THREE  YOUNGER  SONS, 
AND  OF  sol,  EACH  TO  HIS  FOUR  DAUGHTERS;  THE 
SHARES  OF  THE  DAUGHTERS  TO  BE  TO  THEIR  SEPARATE 
USE.  PROVISO  FOR  DETERMINING  THE  ANNUITIES  GIX'BX 
TO  THE  SONS,  IN  CASE  OF  THEIR  BANKRUPTCY  OR  INSOL- 
VENCY, THE  ANNUITIES  TO  BE  CHARGED  UPON  THE  WHOLE 
OF  THE  TESTATOR'S  REAL  AND  PERSONAL  ESTATE,  WITH 
POWERS  OF  DISTRESS.  DEVISE  OF  RESIDUE,  CHARGEABLE 
WITH  ANNUITIES,  TO  TESTATOR'S  ELDEST  SON,  ABSO- 
LUTELY,  AND  APPOINTMENT  OF  THE  SON  AND  THE 
TRUSTEES  AS  EXECUTORS.  VARIATION  WHERE  TRUSTEES 
ARE  INVESTED  WITH  A  POWER  TO  PAY  THE  ANNUITIES 
OUT  OF  THE  TESTATOR'S  GENERAL  ESTATE,  OR  TO  PUR- 
CHASE  SUCH  ANNUITIES  FROM  THE  GOVERNMENT,  OK 
PUBLIC  COMPANIES,  &c. 


1.  Bequest  of  legacies  of  1002.  each  to 

testator's  three  jounger  sons; 
and  of  50/.  to  each  of  his  three 
daughters. 

2.  Bequest  of  annuities  of  1002.  ehch 

to  testator's  three  jounger  sons. 

3.  Of  annuities  of  502.  each  to  his 

three  daughters. 

4.  Proviso  for  avoiding  the  annuities 

given  to  his  sons  in  case  of  their 
bankruptcy  or  insolvency. 

5.  Charge    of    annuities    upon   the 

whole  of  testator's  real  and  per- 
sonal estate. 


6.  Devise  of   residue,   chaiyred    ..» 

annuities  to  testator's  eldest  son, 
for  his  absolute  use. 

7.  Appointment    of     executors    and 

clause  of  revocation. 


A.  Variation  clause,  where  the 

tees  are  to  be  empowered  tj  pay 
the  annuities  out  of  the  testator^i 
general  estate,  or  to  purdiase 
such  annuities  from  the  goven- 
ment,  or  from  public  companies, 
&c. 


[Commence  willy  ut  ante.  No.  L,  clause  1,  p.  632 ;  Insert 
ALSO,  general  devise  of  real  and  personal  estate  to  trustees,  ut  ante^ 
No.  III.,  clause  1,  p.  644.] 
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1.  I  GIVE  AND  BEQUEATH  unto  each  of  my  sons  [insebt  names      ^"^- 
of  testator's  three  younger  som\^  the  legacy  or  sum  of  1002.  sterling,     No.  XVIL 
and  I  also  give  to  each  of  my  three  daughters  [insert  daughteti      sequett 
names']  the  legacy  or  sum  of  507.  sterling ;  such  legacies  to  be  paid  ^^^j^  ** 
free  of  all  legacy  duty.  „     — ■ 

^     •'  ^  Bequest  of 

legBoies  of 

2.  I  ALSO  GIVE  to  each  of  my  said  three  younger  sons  [insert  J^t^thwe 
sons^  names'],  an  annuity  or  annual  sum  of  lOOi  each,  to  be  paid  to  younger  sons, 
them  respectively  by  two  eq^al .  half-yearly  payments  during  the  to  each  of 
term  of  their  respective  lives,  but  subject  and  determinable  as  al^iuMB. 
hereinafter  mentioned;  the  first  half-yearly  payment  to  be  made  at  Bequest  of 
the  expiration  of  the  first  six  calendar  months  next  after  my  loo;.  eachto 
decease^  together  with  a  proportionate  part  of  such  annuity  as  shall  ^***<>''» 

'      °  r     r  r  ^  three  younger 

accrue  due  from  the  last  half-yearly  day  of  payment,  up  to  and  bo°>« 
inclusive  of  the  day  of  the  death  of  each  annuitant  respectively. 

3.  I  ALSO  give  and  bequeath  unto  each  of  my  said  three  Of  annuities 

of  501.  each 

daughters  [insert  daughters*  names],  an  annuity  or  annual  sum  of  to  testator's 
50/.,  to  be  paid  to  them  respectively  by  two  equal  half-yearly  ^* 
payments  during  the  term  of  their  respective  lives,  for  their  sole 
and  separate  use,  free  from  the  control,  debts,  or  engagements  of 
any  husband  with  whom  they  may  at  any  time  intermarry,  and  so 
that  they  shall  have  no  power  to  alien  or  anticipate  the  growing 
payments  thereof,  the  respective  receipts  of  my  said  daughters 
being  alone  a  sufficient  discharge  for  the  same. 

4.  Provided  always,  and  I  hereby  direct,  that  in  case  either  Proviso  for 

avoiding  the 

of  my  said  three  younger  sons  [insert  son^  names']  shall  become  a  annuities  given 
bankrupt,  or  take  the  benefit  of  any  Act  for  the  Relief  of  Insolvent  ^jj^^  rf"SbeiJ° 
Debtors,  or  enter  into  any  deed  of  composition  for  the  benefit  of  !**°^'^P**^y  °' 

•^  *  insolvency. 

his  creditors,  or  commit,  do  or  suffer  any  act,  deed,  matter  or  thing 
whatsoever,  whereby  or  by  reason  or  means  whereof  any  annuity  so 
respectively  bequeathed  unto  or  in  trust  for  either  of  my  said  sons 
respectively,  if  still  permitted  to  exist,  would  become  wholly  or 
partially  vested  in,  or  be  for  the  benefit  of  any  other  person  or  per- 
sons whomsoever,  then  such  annuity  shall  from  th^ceforth  cease, 
and  sink  into  and  become  part  of  my  general  residuary  estate. 

5.  And  I  HEREBY  CHARGE  all  my  real  and  personal  estate  with  ^^"9^  ^^ 

annuities  upon 
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WiLiA  the  payment  of  the  whole  of  the  aforesaid  annuities  (a)  and  dms 

No.  XVIL  that  in  case  any  half-yearly  payment  of  the  said  annuities^  or  m 

Sequeti  ^^  them,  or  any  part  of  the  same^  shall  be  in  arrear  for  the  spatt 

^^^flw!  *^  ^^  fourteen  days  next  after  the  time  for  payment  thereof,  it  shaB 

be  lawful  for  the  annuitant  or  annuitants  entitled  to  such  paymeot, 

the  whole  of  ,,  n  t  i-^^- 

testator's  real     to  enter  upou  all  or  any  part  oi  my  real  estates  hereinbe&R 
eetateT^"        devised^  and  then  and  there  to  distrain  for  the  same,  in  like  ma&- 

ner  as  in  case  of  distresses  taken  for  rent  in  arrear  upon  commoi 

demise  or  lease. 

Demise  of  6.  And  subject  and  chargeable  as  aforesaid,  I  gire,  devise  and 

residoe  charged 

with  legacies  to  bequeath  all  the  rest,  residue  and  remainder  of  my  estate  bod 


Practical  (a)  If  the  trustees  are  to  be  empowered  to  pnrchase  annuities  from  the  goten- 

directioDs.         ment,  public  companies,  or  private  individuals,  substitute  for  the  abore  t^ 
following  dause : 

Variatiaii  J^   ^jjp   I  HEREBY  AUTHORIZE^  EMPOWER   AND  DISECT  the 

danse,  where 

the  tnisteei  trustees  or  trustee  for  the  time  being  of  this  my  will  to  appropriate 
empowered  ^^^^  ^t  apart  a  Sufficient  portion  of  my  testamentary  estate  to 
aanuUiesOTtof  ^*^^fy  *^^  sccurc  the  due  payment of  the  several  annuities  herein- 
the  teeutor's     before  respectively  bequeathed  by  this  my  will,  either  by  investiiig 

geoeral  estate,  /«•  •  n  ••«  •  i 

or  to  purchase    a  Sufficient  portion  of  my  said  estate  in  real  or  government  seen- 
firom^e^  ^   rities,  or  in  some  of  the  public  stocks  or  funds  to  produce  aD 
ftwnTuSo  ^   ^^^^  ^^^  sufficient  for  the  purposes  aforesaid,  or  by  purchasing 
oompanies,  &c  from  the  government,  or  from  some  or  one  of  the  public  offices  or 
companies  for  granting  annuities,  or  upon  the  security  of  a  rent- 
charge  to  be  issuing  out  of  real  estates  in  England,  but  not  in 
Ireland,  an  annuity  for  any  or  either  of  the  aforesaid  annuitant^ 
for  the  term  of  his  or  her  life,  for  the  like  amount  as  is  hereby 
bequeathed  to  them  by  this  my  will,  as  my  said  trustees  or  trustee 
shall  deem  most  expedient.* 

Annnity  an  •  ^bis  is  a  very  useful  clause,  as  it  will  always  empower  tbe  trustees  to  zid 

incumbrance  ^y^^  estate  of  an  incumbrance  they  wotdd  otherwise  be  unable  to  compel  a  release 
of  titie^  ^"^^  of;  for,  in  tbe  absence  of  some  provision  of  this  kind,  there  is  no  means  of  com- 
pelling an  annuitant,  who  has  a  charge  upon  real  estate,  to  release  his  or  her 
interest  upon  any  compensation  whatever;  consequently,  an  annuity  charged 
upon  an  estate  is  one  of  those  incumbrances  which  are  matters  of  title,  aod 
wnich  will  always  afford  an  intended  purchaser  sufficient  ground  for  resdnding 
bis  contract :  {Lewin  v.  Guest,  1  Russ.  325 ;  Elliott  ▼.  Menyman^  Barnard,  8S ; 
Wynn  v.  Williams,  5  Ves.  130 ;  Page  v.  Adam,  10  L.  J.  (N.  S.),  407  ;  1  Hugfaa 
Pract.  Sales,  17;  2  t&.  70,  72,  2nd  edit.) 
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eal  and  personal^  to  my  said  (eldest  son  by  name),  TO  HOLD  unto       Wiua 
nd  to  the  absolute  use  and  benefit  of  him,  his  heirs,  executors.    No.  xvii. 
dministrators  and  assigns,  according  to  the  nature  and  qualities      semtt 
if  the  premises.     [Add  declaration  tliat  trustees^  receipts  shall  be  *^if^f*^  *^ 

ufficient  discharges j  and  power  to  change  trustees,  ut  ante\  No.  YIIL,        

Jause  6  and  7,  pp.  664,  665.]  son  fw  bis 

sbeolnte  nae. 

7.  And  I  hebebt  appoiht  my  said  (eldest  son)  and  the  said  Appointment  of 

,  oxocutoTB  and 

trustees)  joint  executors  of  this  my  will,  and  revoking  all  former  cUum  of 
ind  other  wills  by  me  at  any  time  heretofore  made,  do  hereby 
leclare  this  to  be  my  last  and  only  will  and  testament 

Ik  witness,  &a 
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CONCI8S  PRECEDENTS  IN 


No.    XVIIL 


DIRECTION  THAT  TRUSTEES  SHALL  SET  APART  A  FUND  THAT 
WILL  PRODUCE  THE  ANNUAL  SUM  OF  £  .  OUT  OF  WHICH 
THEY  ARE  TO  PAY  A  WEEKLY  ALLOWANCE  TO  A  SON  OF 
THE  TESTATOR,  WITH  A  PROVISO  FOR  AVOIDING  THE 
BEQUEST,  IN  CASE  OF  THE  SON'S  ATTEMPTING  TO 
ALIENATE  THE  ALLOWANCE,  OR  DOING  ANY  ACT  WHEREBY 
SUCH  ALLOWANCE  WOULD  BECOME  VESTED  IN  ANY  OTHER 
PERSON. 


1.  Diieetioa  that  trustees  shall  set 
apart  so  much  of  testator's  per- 
sonal estate  as  will  produce  £  , 
per  annum,  and  thereout  allow 
a  weekly  sum  to  testator's  son. 


2.  Proviso  for  avoiding  anniutj  and 
weeklj  allowance,  if  son  shtll 
do  anj  act  wherehy  it  msj 
become  vested  in  any  other 
person. 


Direction  tluit 
trustees  shall 
set  apart  so 
much  of 
testator's 
personal  estate 
as  will  prodnce 
£    per  annnm, 
and  thereout 
allow  a  we^7 
sum  to  testator's 
son. 


1.  And  I  HEREBY  AUTHORIZE  AND  DIRECT  the  Said  trustees  or 
trustee  for  the  time  being  of  this  my  will,  to  set  apart  and  appro- 
priate so  much  of  my  personal  estate  as  will  produce  the  clear 
yearly  sum  of  £        ,  and  to  stand  possessed  thereof,  upon  trust 
to  pay  or  otherwise  apply  the  weekly  sum  of  £        ,  or  sucb 
lesser  weekly  allowance  as  my  said  trustees  or  trustee  shall  think 
proper,  unto  my  son  {A.  B.)  during  the  term  of  his  life,  or  until 
he  shall  alienate  the  same,  or  do  some  act  whereby  the  said  weekly 
allowance,  if  permitted  to  exist,  would  become  vested  in  or  for  the 
benefit  of  some  other  person  or  persons ;  the  first  payment  to  be 
made  at  the  expiration  of  the  first  week,  to  be  computed  from  the 
day  of  my  deatL     And  I  also  direct,  that  the  unapplied  surplus 
of  such  weekly  allowance,  if  any,  shall  sink  into  and  form  part  of 
my  residuary  personal  estate. 
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2.    And  I  HEREBY  FUBTHEB  DIBECT;  that  if  mj  said  son  {A.B.)        Wilu. 

shall  assign  or  attempt  to  assign^  or  otherwise  alienate  or  dispose    Ho.  xvni. 
of  his  said  annuity  or  weekly  allowance,  or  oommit  or  do  any  act,     />^!^^^ 
d^ed^  matter  or  thing  whatsoever^  whereby  the  said  annuity  or  ^  Trutteet  to 
weekly  allowance  would,  but  for  this  provision,  become  either       ikmd. 
wholly  or  partially  vested  in,  or  be  for  the  benefit  of  any  other  Proyiao  for 
person  or  persons,  then  the  said  annuity  and  weekly  allowance  ^^^^^}^ 
shall  from  thenceforth  determine,  and  sink  into  my  residuary  weekly 

ftlloWBIlOfi 

personal  estate.  if  son  shall 

do  any  act 
wberebj  it  maj 
become  Tested 
in  any  other 
person. 


722 


OOKCISB   PBBCBDENTg  IN 


No.   XIX 


CLAUSES  BY  WHICH  TRUSTEES  ARE  DIRECTED  TO  INVEST 
MONEYS  SUFFICIENT  TO  PRODUCE  A  SPECIFIED  ANNUAL 
SUM,  AND  TO  PAY  THE  SAME  TO  THE  SEPARATE  USE  OF 
A  MARRIED  WOMAN,  BY  MONTHLY  INSTALMENTS,  WITH 
POWER  FOR  HER  TO  APPOINT  THE  PRINCIPAL  IN  CASE  SHE 
SURVIVES  HER  HUSBAND,  BUT  IN  CASE  OF  HIS  SURVIVING 
HER,  TO  SINK  INTO  THE  RESIDUE,  (a) 


1.  Diieotion  that  trustees  shall  invest 

sufficient  moneTS  to  produce  the 
annual  sum  of 

2.  To  receive  the  interest,  dividends, 

&o.,  and  pay  the  same  to  testa- 
tor's sister  b^  monthlj  pajments 
during  her  life. 


3.  In  case  of  her  surviving  her  hus- 
band, testator's  sister  to  have  sa 
absolute  power  of  appointmcBt 
over  the  prindpaL 


4.  If  the  husband  survives,  the  capital 
is  to  sink  into  the  reaidQe. 


DirecUoD 
that  trastecs 
Bhall  inyest 
saffideot 
moneys  to 
prodooe  the 
annual  Bom 
of£      . 


1.   And    I    HEREBY    DIBEOT     AND     DEGLABE^    that    the    Bald 

(trustees),  or  the  Burvivor  of  them^  his  executors  or  adminbtrators, 
or  other  the  trustees  or  trustee  for  the  time  being  of  this  my  wiil, 
do  and  shall  lay  out  and  invest  in  real  or  government  securities, 
or  in  some  of  the  public  funds,  in  the  names  or  name  of  my  said 
trustees  or  trustee  for  the  time  being,  so  much  of  my  personal 
estate,  as  that  the  interest,  dividends,  and  annual  produce  thereof, 
shall  amount  to  the  annual  sum  of  £ 


Practical 
remarka. 


(a)  The  above  clauses  are  adapted  to  a  case  where  a  testator  is  desiroos  of 

Erovidinf^  for  his  sister  or  anj  other  married  woman,  in  such  a  manner  that 
er  husband  shall  have  no  control  whatever  over  the  property,  or  derive  aiif 
benefit  whatever  from  it  beyond  what  he  obtains  indirectly  through  the  mediom 
of  the  benefit  conferred  upon  his  wife,  as  the  wife  cannot  even  exerciae  her 
power  of  appointment  unless  she  survives  him,  so  that  under  no  possible  dr- 
cumstanoes  is  he  to  receive  any  advantage  firom  the  bequest  wludi  tiie  tealator 
can  de|Nrive  him  of» 
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2.  And  I  FURTHER  DIRECT   my  said  trustees  or  trustee  for      Wills. 
the   time  being  to  receive  such  interest,   dividends  and  annual     No.  xix. 
proceeds  of  such  last-mentioned  trust  moneys,  stocks,  funds  and     clauses  by 
securities,  as  and  whenever  the  same  shall  become  due,  and  on  the  ^^ich  Trustees 

are  dtrected 

first  Monday  in  every  month,  to  pay  a  proportionate  part  thereof      to  invest 
into  the  proper  hands  of  my  sister  (A,  B,)y  the  wife  of  {D.  5.),  for       .^'' 
and  during  the  term  of  her  natural  life,  for  her  sole  and  separate  ^e^n^n»t 
use,  free  from  the  control,  debts  or  ennjagements  of  her  present  dividends,  &c, 

*  °  *^  *^  and  pay  the 

husband,  the  said  (Z>.J?.),  or  of  any  other  husband  or  husbands  same  to  tesu- 
with  whom  she  may  at  any  time  intermarry,  and  so  and  in  such  bj  monthij 
manner  as  that  she  may  have  no  power  to  alien  or  anticipate  the  5^^^*°^^ 
growing  payments  thereof,  her  receipt  alone  being  a  suflBcient  iife»  ^or  *»«' 

,  .  separate  use, 

discharge  for  the  same ;  the  first  monthly  payment  to  be  made 
within  one  calendar  month  next  after  my  decease ;  and  after  the 
decease  of  my  said  sister  {A.  B.),  in  case  she  shall  outlive  her 
present  husband  (A  J?.),  my  will  is,  that  my  said  trustees  or 
trustee  shall  stand  possessed  of  the  said  last-mentioned  trust 
moneys,  stocks,  funds  and  securities, 

3.  Upon  trust  for  such  person  or  persons,  and  in  such  manner  ^°  <^"*«  ?^ 
and  form,  and  for  such  ends,  intents  and  purposes,  as  my  said  her  husband, 
sister  shall  from  time  to  time,  or  at  any  time,  and  notwithstanding  to  baye  an 
any  future  coverture,  but  not  during  her  present  coverture,  by  "f^*"*^^^* 
deed  or  will  appoint ;  and  in  default  of  such  appointment,  upon  ^^^^  }^^ 

pnnGipai. 

TRUST  for  my  said  sister  {A.  B.)  absolutely. 

4.  But  in  case  my  sister  {A.B,)  shall  happen  to  die  in  the  if  the  husband 
lifetime  of  her  present  husband,  the  said  {D.  B.\  then  my  will  is,  capital  \&  to 
and  I  hereby  direct,  that  the  said  last-mentioned  trust  moneys,  ^^^^  ^^ 
stocks,  funds  and  securities,  shall  fall  into  and  become  part  of  my 

general  residuary  estate. 
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CONCI8£  PRECEDENTS  IN 


No.  XX. 


BEQUEST  OF  A  LEGACY  OF  500/.  TO  TESTATOR'S  BROTHER  f 
ALSO  OF  LEGACIES  OF  1.000/.  TO  EACH  OF  THE  BROTHESTS 
SONS  ON  ATTAINING  TWENTY-ONE,  AND  SUBSTITUTING 
ISSUE  IN  THE  PLACE  OF  SONS  DYING  WITHOUT  ACQUIRING 
VESTED  INTERESTS.  DEVISE  OF  A  FREEHOLD  ESTATE  TO 
TESTATOR'S  BROTHER  FOR  LIFE,  WITH  REMAINDER  TO 
TRUSTEES  IN  FEE,  UPON  TRUST  TO  SELL,  AND  TO  STAND 
POSSESSED  OF  PURCHASE  MONEYS,  UPON  TRUST  FOR 
DAUGHTERS  OF  TESTATOR'S  BROTHER  ON  THEIR  ATTAINING 
TWENTY-ONE,  OR  MARRIAGE  WITH  CONSENT.  DIRECTIONS 
TO  INVEST  THE  PRESUMPTIVE  SHARES  OF  ANY  DAUGH- 
TERS WHILST  UNDER  AGE  AND  UNMARRIED,  AND  TO 
APPLY  A  SUFFICIENT  PORTION  OF  THE  INCOME  TOWARDS 
THEIR  MAINTENANCE.  IN  CASE  OF  DAUGHTERS  MARRYING 
WITHOUT  CONSENT,  THE  INCOME  OF  THEIR  SHARES  IS  TO 
BE  APPLIED  TO  THEIR  SEPARATE  USE  AND  THE  PRINCIPAL 
DIVIDED  AMONGST  THEIR  CHILDREN. 


L  Commencement. 

2.  Bequest    of    500/.    to    testator's 

brother. 

3.  Also  of  1,000/.  to  each  of  sons  of 

testator's  brother  on  their  at- 
taining twenty-one. 

4.  Claase    substituting   children    in 

the  place  of  parents  dying  before 
they  acquire  vested  interests. 

5.  Devise  of  a  f^hold  estate  to  tes- 

tator's brother  for  life. 

6.  Remainder  to  trustees  in  fee. 

7.  Trusts  for  sale. 

8.  Trustees   to   stand   possessed   of 

purchase  moneys. 

9*  Trust  for  daughters  of  testator's 
brother  on  attaining  twenty-one 
or  marriage. 


10.  Trustees  to  invest  presumptive 
shares  of  danghters  and  i4>ply 
the  same  towards  their 


nance. 

11.  Trustees  to  stand  possessed    of 

shares  of  daughters  nuurryiog 
without  consent. 

12.  Upon  trust  to  invest. 

]  3.  To  pay  income  to  daughters  nr 
life  for  their  separate  use. 

14.  Principal  to  be  divided  amongst 

children:  sons  on  attaining 
twenty-one,  and  daughters  on 
attaining  that  age  or  maniags 
with  consent. 

15.  General  residuary  devise  of  rcsl 

and  personal  estate  to  testslsr^ 
brother  absolatdy. 
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I.  THIS  IS  THE  LAST  AND  ONLY  WILL  OF  ME,      Wilm. 

(testator),  of,  &C.  '  No.  XX. 

Bequest 
2.    I   GIVE    AND   BEQUEATH  Unto   my  Only  brother   {A.  B.)    the    of  Legacies  to 
n  >'^r\i     ,      f  TestcUor*8 

Bum  of  OOOL  sterling.  Brother  and  to 

Brother's  Sons, 


3.    I    ALSO   GIVE    unto  all  the  sons   of  my  said   brother  (A.  B.)  Commencement. 

who  shall  attain  the  age  of  twenty-one  years,  the  sum  of  IfiOOL  ^^^^^f^^ 
sterling  eacL  brother. 

Also  of  1000^ 
to  each  of 

4.  And  I  hereby  further  direct,  that  if  any  of  the  sons  sonsof  tesutor's 

,^  ,,  ,        brother  on  their 

of  my  said  brother  (A.  B.)  shall  die  in  my  lifetime,  or  haying  attaining 
survived  me  shall  die  under  the  age  of  twenty-one  years,  leaving  ^^  ^'^^^ 
any  child,  children  or  other  issue  who  shall  survive  me,  then  such  substituting 
child,  children  or  other  issue,  who,  being  a  son  or  sons  shall  attain  place  of  pai«nto 
the  age  of  twenty-one  years,  or,  being  a  daughter  or  daughters,  Jhey^g™^ 
shall  attain  that  age  or  marry,  shall  take  and  be  entitled  through  ^^^^  interesu. 

ft 

all  the  degrees,  perstirpesy  and  not  per  capita^  to  such  and  the  same 
shares,  and  with  such  and  the  same  provisions  for  maintenance  and 
powers  of  advancement,  as  his,  her  or  their  parent  or  respective 
parents  would  have  taken  or  been  entitled  to,  if  living,  in  the 
several^legacies'or  sums  of  money  so  respectively  bequeathed  to 
them  as  aforesaid.  [Insert  provisions  for  maintenance  and  powers 
of  advancement^  ut  ante^  No.  XV.,  clause  16,  p.  707  ;  and  No.  VI., 
clauses  20,  21,  pp.  658,  659.] 

5.  I  ALSO  GIVE  AND  DEVISE  unto  my  Said  brother  (A.  B.)  all,  ^«^'»  o^* 

•^  .1  freehold  estate 

&c.  [Here  describe  parcels'],  to  hold   the  same,  with  the  to  testator^s 
appurtenances,  unto  and  to  the  use  of  my  said  brother  {A.  B.)  and 
his  assigns,  for  and  during  the  term  of  his  natural  life,  without 
impeachment  of  waste ;  and  after  his  decease,  (a)  * 


(a)  As  the  law  formerly  stood,  a  simple  devise  of  the  subject,  as  a  house,  or  Fee  would  not 
of  a  field,  or  of  a  piece  of  land,  would  only  have  passed  a  Hfe  interest,  unless  formerly  have 
words  of  limitation  had  been  annexed  to  the  gift,  or  some  expressions  had  been  passed  by  a 
employed  by  which  an  intent  to  pass  a  larger  estate  could  have  been  disclosed ;  ^""plc  devise  of 
but,   under   the  Wills  Act  (1   Vict.   c.   26),  unless  words  of  limitation  or  ^^ 
some  other  ezjiressions  are  employed  denoting  a  contrary  intent,  an  absolute 
estate  in  fee  simple  will  pass  by  a  simple  devise  of  the  property :  (sect.  18.) 
Yet,  even  as  the  law  stood  previously,  afar  more  liberal  construction  was  allowed 
in  the  case  of  a  will  than  a  deed,  on  account  of  wills  being  frequently  made 

3  A  2 
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CONCISE    PRECEDENTS  IN 


Wills. 

No.  XX. 

Bequett 
ofLeffaeiuto 

Teitator*$ 
Brother  and  to 
Brother* B  Sons. 

Remainder  to 
trnsteed  io  fee. 


6.  To  THE  USE  of  {trustees),  their  heirs  and  assigns  for  ever;! 
but  nevertheless  upon  and  for  the  several  trusts,  ends,   intents 


In  a  deedf  a 
f^ft  of  lands 
without  words 
of  limitatioQ 
annexed  will 
only  confer  a 
life  estate. 


What'terms 
would  have 
been  considered 
both  as 
descriptive  of 
the  sobject,  and 
of  the  absolute 
interest  of  the* 
testator  therein. 


when  a  party  was  tfi  extremis,  and  unable  to  obtain  that  professional 
of  which  a  party  to  a  deed  had  so  manjr  opportunities  of  availinji^  himBelf ;  henee^ 
where  a  manifest  intent  has  been  disclosed  by  the  terms  made  nse  of  bj  the 
testator,  althouf^h  not  strictly  technical,  an  estate  in  fee  has  been  held  to  pass, 
without  words  of  limitation,  and  an  estate  tul  without  words  of  procreatioa. 
An  estate  in  fee,  in  tail,  for  life,  or  some  lesser  estate,  may  also,  as  will  be  pointed 
out  hereafter,  arise  by  mere  implication,  without  any  direct  words  of  dense 
whatever:  (Year  Book,  13  Hen.  7,  fol.  17;  Bro.  Dev.  pi.  521  ;  8  Vin.  Afac 
214;  2  Freem.  271 ;  T.  Jones,  68  ;  City  of  London  v.  Oarwag^  2  Vem.  573; 
Fowler  v.  Backwell,  Com.  353;  Moone  d.  Fagge  v.  Heaseman,  Wils.  38 ;  Doed. 
Bean  v.  Halley,  8  T.  R.  5 ;  Toovey  v.  Bassett,  10  East,  460 ;  Daskwood  t. 
Pay  ton,  18  Ves.  40;  Dyer  v.  Dyer,  1  Mer.  414;  Doe  d.  Driver  ▼.  BoWm^,  5 
B.  &  Aid.  772 ;  Mackel  v.  Weeding,  8  Sim.  4.)  Real  property  also  might,  and 
still  may  pass,  where  the  intention  is  apparent,  without  any  mention  whaterer 
being  made  of  it,  as,  for  example,  where  one  man  by  will  appoints  another  to 
be  his  heir:  {InkerdaVs  case,  Bro.  Dev.  38;  Taylor  v.  Webb^  Str.  301 ;  Mmrett 
V.  Sly,  2  Sid.  76 :  Tilley  v.  CoUyer,  sup.)  The  Wills  Act  H  Vict  c.  26.) 
has  extended  this  liberal  construction  still  further,  as  we  shall  shortly  heieaftar 
have  occasion  to  notice ;  but  as  this  enactment  does  not  affect  wills  made  pnor 
to  the  year  1838,  it  may  not  be  altogether  out  of  place  to  ascertain  how  the  lav 
stands  independently  of  that  act,  in  order  the  more  clearly  to  ascertain  the  im- 
portant changes  effected  by  it. 

In  a  deed  the  law  always  was,  and  so  it  still  continues,  that  a  linaitatioD  of 
lands  to  a  man,  without  words  of  limitation,  will  confer  no  more  than  a  life 
estate  (Co.  Litt.  112),  with  perhaps  the  single  exception  of  the  now  obsolete 
case,  of  a  gift  to  a  man  and  his  wife  in  frank  marriage,  which  would  hare  laiMd 
an  estate  tail  (Wood,  Ins.  120  ;  Lit.  s.  17) ;  but  no  other  gift,  or  Riant,  eren 
though  it  were  expressive  of  the  estate  the  grantor  intended  to  give,  as  to  a 
grantee  in  fee  simple,  would  have  conferred  anything  beyond  a  life  interest.  Bat 
in  a  will,  as  my  Lord  Coke  aptly  observes  {Lord  Cheney's  case,  5  Rep.  68),  the 
intention  of.  the  testator  is  the  pole-star  which  serves  to  guide  the  judges  in  the 
exposition.  When,  therefore,  this  intention  has  been  apparent,  the  courts  have 
permitted  terms  descriptive  of  the  subject-matter  of  devise,  and  of  the  testator's 
interest  therein,  to  pass  them  both ;  in  other  instances,  they  have  allowed  un- 
technical  expressiims  to  supply  the  place  of  regular  words  of  limitation ;  and 
where  the  intent  has  been  manifest,  the  fee  has  been  raised  by  implicatioo, 
without  any  direct  words  of  devise  whatever.  So,  where  lands  have  been 
devised  subject  to  a  charge,  or  the  devisee  was  directed  to  give  or  forego  aaj 
benefit,  this  would  have  conferred  the  fee  upon  him,  although  no  words  of 
limitation  whatever  were  annexed  to  the  devise.  And  whenever  a  testator 
directed  an  act  to  be  done,  which  a  mere  life  estate  might  have  been  insuf- 
ficient to  have  enabled  the  acting  party  to  perform,  it  would  have  passed  the 
fee  to  him  in  precisely  the  same  manner  as  if  the  regular  words  of  limitation  had 
been  used. 

With  respect  to  what  words  would  have  passed  both  the  subject-matter  of 
devise,  and  the  absolute  estate  and  interest  of  the  testator  therein,  a  learned 
judge  once  said  (per  Wilraot,  J.,  in  Scott  v.  Allberry,  Com.  337)»  that  whenerer 
it  plainly  appeared  that  a  testator  intended  to  devise  a  fee,  it  is  immaterial  what 
words  he  makes  use  of.  Hence  the  woid  **  estate"  in  an  almost  numberless  fist 
of  cases  has  been  held  to  pass  not  only  the  property  itself,  but  also  all  tiie 
estate  and  interest  of  the  testator  therein:  {Wilson  v.  Robinson,  2  Lev.  91; 
1  Mod.  100;  Reeves  v.  Winnington,  3  Mod.  45;  Hyley  v.  Hyley^  ib.  22S; 
Moor  V.  Price^  3  Keb.  ib,  228;  Carter  v.  Homer,  1  Show.  349;  Lane  v. 
Hawkinsy  1  Show.  396  ;  Bridgwater  {Countess  of)  v.  Duke  of  Bolton,  1  Salk. 
236 ;  Hopewell  v.  Ackland,  ib,  239 ;  Murray  v.  Wise,  2  Vem.  564  ;  Beadknfi 
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rd  purpoees  hereinafter  limited,  expressed  and  declared  (that      Wills. 
to  say),  '  K^xx. 
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y.  Beacheroft,  ib,  690;  Cliffe  v.  Oibbons,  2  Lord  Raym.  1324;  Bull  v,  Shaw^  Brother  and  to 
12  Mod.  594  ;  Scott  v.  Allberry,  Com.  337  ;  Barry  v.  Edgeworth,  2  P.  Wins.  Brother^s  Sons. 

^23 ;  Chester  y.  Painter,  ib.  235 ;  Ibbetson  v.  Beckwith,  Gas.  temp.  Talb.  157 ;  

TflttJMT  V.  fVise^  ib.  284 ;  S.  C,  2  P.  Wms.  295 ;  Ttrfnel  v.  Page,  2  Atk.  38 ; 
TimeweU  v.  Perkins,  ib.  102  ;  Ridout  v.  Pain,  3  t&.  486 ;  S.  C.»  1  Ves.  sen.  10; 
Bailis  V.  Oale^  2  ib.4S;  Macaree  v.  TaZZ,  Ambl.  181 ;  S/y^«  d.  Rayment  v. 
Wafford^  2  W.  Blackst.  938  ;  Arminter'scase^  LofiPt,  95 ;  Chesterton  v.  Chesterton, 
ib.  100;  Holdfast  d.  Cooper  v.  Martin,  1  T.  R.  411;  Burhett  v.  Chapman^ 
1  H.  Blaokst.  2231 ;  Fletcher  v.  Smiton,  2  T.  R.  656 ;  Doe  d.  Morris  v.  Anderton, 
Willes,  296 ;  Doe  v.  Woodhouse,  4  T.  R.  89 ;  Doe  d.  Child  v.  fTri^A/,  8  ib.  64 ; 
S.  C,  1  Bos.  &  Pal.  N.  R.  335 ;  Chichester  v.  Oxenden,  5  Taunt.  176 ;  4  Dowl. 
92:  Uthwatt  v.  Bryant^  6  Taunt.  317;  Jongsma  v.  Jongsma,  1  Cox,  362 ;  i>oe 
d.  DacreCLady)  v.  iZoper,  11  East,  518;  Roe  d.  Child  v.  Wright,  7  East,  259; 
Price  T.  Gibson^  2  Eden,  115;  Doe  d.  Allport  r.  Bacon,  4  M.  &  Sehv.  366; 
Pettiward  ▼.  Prescott,  7  Ves.  541 ;  Wilkinson  v.  Ro6tii50fi,  1  Taunt.  &  Brod. 
172;  Doe  d.  Pentcarden  v.  Gilbert,  3  Bro.  &  Bing.  85;  Charlton  v.  Taylor, 
3  Yes.  &  Bea.  160 ;  Gardener  v.  Harding,  3  Moore,  565. 

Although  at  one  time  it  appeared  to  have  been  contended  that  if  a  testator  Whether 
annexed  a  local  description  to  the  word  \*  estate,*'  that  would  have  negatived  anneziog  a 
the  intent  to  pass  a  fee^  it  was  nevertheless  determined,  that  adding  a  local  de-  local  descriptba 
scription,  "  as  my  estate  at  A."  or  "  of  A."  or  "  in  A.,"  would  not  have  restricted  will  negative 
the  import  of  the  word  "  estate"  to  a  mere  local  description  of  the  property,  or  ^®  intent  to 
restrict  the  import  of  the  word  *'  estate"  to  mean  less  than  the  absolute  estate  P^^  ^  ^"^ 
and  interest  which  the  testator  possessed  in  the  property :  (^Barry  v.  Edgeworth^ 
9HD. :  Ibbetson  v.  Beckwith,  sup. :  Titfnell  v.  Page,  sup. ;  Holdfast  d.  Cowper  v. 
Martin^  sup.  j  Doe  d.  Child  v.  Wright,  sup..;  Vthwutt  v.  Bryant,  sup. :  Randall 
▼.  TNcAtfi,  sup.  ;  Denne  d.  Richardson  v.  Hood^  7  Taunt.  35 ;  Doe  d.  Chichester 
y.  Oxenden,  4  Taunt.  176  ;  S.  C,  on  Appeal,  4  Dowl.  92 ;  Gardiner  v.  Harding, 
3  J.  B.  Moore,  565;    Pettward  y.  Prescott,  7  Ves.  541.)    Neither  would  an 
additional  description  annexed  to  the  word  "  estate''  have  controlled  its  more 
extensive  import,  as,  **  all  that  estate  I  bought  of  M."  [Bailis  v.  Gale,  2  Ves. 
sen.  48),  or  "•  all  my  freehold  estate,  consisting  of  thirty  acres  of  land,  more  or 
less,  and  all  erections  of  the  said  farm,  situate,"  &c.  {Gardiner  v.  Harding,  eup.)^ 
or  all  my  estate,  lands,  &c.,  called  or  known  by  the  name  of  the  Coal-jrard,  in 
the  parish  of  St.  Giles,  London :  (Roe  d.  ChUd  v.  Wright,  7  East,  259.)     And 
whatever  doubt  may  at  one  time  have  been  entertained  with  respect  to  the  con- 
struction of  the  word  "estates"  in  the  plural  number  {Goodwyn  v.  Ooodwyn^ 

1  Ves.  sen.  236),  it  has  long  since  been  decided,  that  whether  it  be  used  in  the 
singular  or  in  the  plural  number,  the  construction  will  be  precisely  the  same : 
(Macaree  v.  Tall,  Ambl.  181 ;  Tilley  v.  Simpson,  in  a  note  to  Fletcher  v.  Smiton^   • 

2  T.  R.  656  ;  'Jongsma  v,  Jongsma,  1  Cox,  362  ;  Randall  v.  Tuehin,  6  Taunt. 
410;  Roe  d.  Allport  y.  Bacon,  4  Mau.  &  Selw.  366.) 

But  the  word  *' estate,"  notwithstanding  its  comprehensive  import,  might  When  the  more 
nevertheless  have  been  restricted  tu  a  more  limited  meaning,  where  it  was  fxtenalre 
obvious  that  such  was  the  testator's  intent.    Hence,  where  he  confined  it  to  a  ^^P?'^^  ^^  ^^J 
life  estate,  a  life  estate  and  no  more  would  have  uassed  under  that  description :  ^    /  ^^^® 
(Price  V.  Gibson,  2  Eden,  115.)    So,  where  woras  importing  a  lesser  estate,  or  ""^L^^ 
that  a  fee  were  annexed  to  it,  such  limited  interest  only  would  have  passed ;  as  '^ 
where  a  devise  was  of  the  testator's  estate  at  B.,  with  limitations  in  strict  settle- 
ment :  (Hodges  v.  Middleton^  Doug.  415 ;  Bruce  v.  Bainbridge,  5  J.  B.  Moore,  1 ; 
1  Bro.  &  Bing.  123.) 

The  word  "  estate,"  might  also  have  been  restricted  to  mean  things  of  the  When  the  term 

same  kind  with  which  it  was  coupled  or  associated.    If,  therefore,  it  had  been  *'  estate**  will  be 

coupled  with  articles  of  a  personal  kind,  it  would  have  been  considered  to  relate  conetmed  to 

to  personal  estate  only.    Thus,  where  a  testator,  after  a  specific  devise  of  an  ^1*^  ^  things 

of  the  same 
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WiLLB.  7.  Upon  trust  that  they  the  said  (trustees)  or  the  survivor  d 

Ko.  XX.     them^  his  executors  or  administrators,  or  other  the 

Bequest 

ofL^aciei  to 

TesUUof's 
Brother  and  to  ^>tate  called  Whiteacre,  devised  ^'  all  the  residue  of  bis  leases,  mortga|;es» 

Brother*s  Sont.  debts,  moneys  and  other  goods,  &c.,  tbe  word  '*  estates,"  was  held  to   be  coa- 

fined  to  tbe  chattels  only  :  ( fVilkinson  v.  Mtrryland^  Cro.  Car.  447  ;  S.  O.,  1  Et}. 

Troftte  for  sale.  Ca.  Abr.  178.)     In  Timewell  v.  Perkins  also  (2  Atk.  102),  a  limitation  of  **aa 

other  tbe  rest,  residae  and  remainder  of  my  estate,  consisting  of  readj  money, 

kind  only  as  it  plate,  jewels,  leases,  jadf^ments  and  mortgages,  was  confined  to  the   kind  fif 

is  associated  property  with  which  it  was  thus  associated,  and  of  which  the  testator  exprea^ 

^^'  stated  it  to  have  consisted.    Yet  for  all  this,  the  mere  circumstance  of  the  woii 

'*  estate''  being  in  tbe  same  sentence  with  an  enumeration  of  chattela,  wooy 
not  have  so  inseparably  connected  itself  with  them  as  to  have  deprived  the  tarn 
of  its  more  extensive  signification.  If  inserted  so  as  to  precede  the  enumerasM 
of  the  chattels,  it  might  have  been  construed  to  relate  to  real  estate  not  previoosly 
disposed  of  {Fletcher  v.  Smiton^  2  T.  R.  656 ;  and  see  ToM^er  v.  Morse,  Ca.  temfk 
Talb.  284)  :  if  inserted  after  such  enumeration,  and  the  description  was  aoffieieot 
to  comprehend  the  whole  personal  estate,  a  similar  construction  would  have 
prevailed,  and  when  thus  extended  to  include  tbe  real  estate,  would  also  have 
comprised  all  the  testator's  right  and  interest  therein :  (Terrel  v.  Page,  1  £4^ 
Ca.  Abr.  209,  pi.  H  ;  Scott  v.  AUberry,  Com.  337 ;  TUley  v.  Stm/won,  stated 

2  T.  R.  659,  n. ;  Jongsma  v.  Jongsma,  1  Cox,  362 ;  Doe  d,  Evans  v.  Evams,  9 
Ad.  &  Ell.  719.)  Upon  tbe  principle  laid  down  by  Lord  C.  Talbot,  in  Ibbetsm 
V.  Bechwith  (Ca.  temp.  Talb.  157),  where  be  says,  "that  if  the  words  of  the 
will  be  general,  and  taking  tbe  testator's  words  in  one  sense  will  make  the  will 
to  be  a  complete  disposition  of  tbe  whole,  whereas,  taking  them  in  another, 
there  will  be  a  chasm,  they  shall  be  taken  in  that  sense  which  ia  moat  likely  to 
be  agreeable  to  his  intention  of  disposing  of  the  whole  estate." 

The  word  Neither  was  tbe  word  '*  estate"  the  only  term  which  would  have  embraced  as 

*'  property*'  of  ^f,]i  the  testator's  interest  as  the  subject-matter  of  devise ;  for  the  word  ^  pro- 
the  same  perty,"  unless  restrained  by  the  context,  would  have  been  of  equal  force :  (i>9e 

import  as  the  ^  ^  l,ainchbury,  11  East,  290;  Doe  d.  Dacre  v.  Rohn,  ib.  618;  Doe  Lessee  ef 
wora  esute.  ^^^^  ^  Langlands,  14  East,  371 ;  Nicholts  v.  Butcher,  18  Ves.  193  ;  Roe  v. 
Pattison,  16  East,  221 ;  Patton  v.  Randall,  1  Jac.  &  Walk.  189;  Noel  t.  Hog, 
5  Mad.  38.)  But  tbe  word  "property,"  like  tbe  word  "estate,"  when  coupled 
and  associated  with  things  of  a  personal  nature,  would  have  been  construed  to 
have  related  only  to  personal  property :  {Bunng  v.  Rout,  7  Taunt.  79-) 
What  other  With  regard  to  otner  terms  capable  of  passing  both  the  subject  and  the  tea- 

words  have  been  tator's  estate  and  interest  therein,  it  was  held  that  the  absolute  estate  and 
capable  of  interest  in  an  estate  in  remainder  or  reversion,  would  have  passed  under  either 
passing  both  ^f  ^^^^  expressions  (Oale  v.  Bat/w,  2  Ves.  sen.  48;  Norton  v.  Ludd^  1  Lot. 
the  subject  and  ^55^.  ^  ^^^^  ^^^  ^  j^^g^  ^f  "  my  moiety"  {Doe  d.  Atkinson  v.  Fameett, 
the  lee.  ^  ^  r^  j^p  233)  ;  or  of  "all  my  right,  title,  and  interest"  {Cole  v.  RawUnsom, 

1  Salk.  234 ;  S.  C.,  1  Lord  Raym.  331) ;  or  *'  all  my  part,  share  and  interest^ 
(Andrew  v.  Southhouse,  5  T.  R.  592 ;  or  ''  alll  am  worth"  (Huxtep  v.  Broommt, 
I  Bro.  C.  C.  437*  cited,  and  approved  of  by  Lord  C.  J.  Gibbs,  in  Doe  v.  Rout 
(7  Taunt.  81);  or  ''all  that  1  shall  be  possessed  of,  real  and  personal"  {Pitwtat 
V.  Stevens,  15  East,  505  ;    Wilce  v.  Wike,  7  Bing.  664;   Thomas  v.  Pke^ 

3  Rus.  348) ;  or  "  whatever  else  I  have  in  the  world  not  before  disposed  of** 
(Hopewell  v.  Ackland,  Com.  164) ;  would  have  passed  an  estate  in  fee  simple  in 
the  property  to  which  those  terms  were  applicable. 

Observations  None  of  those  terms,  however,  would  have  passed  the  fee,  unless  contained 

upon  the  in  the  devising  part  of  the  will.     If  inserted  simply  in  tbe  introductoiy  daose 

operation  and  ly^^y  ^ould  not  have  varied  the  construction  of  a  devise  afterwards  made,  if  tbe 
^SwitofiAM  expressions  in  the  devising  clause  had  been  insufficient  to  have  canied  die 
mtrodnctory  j^  ^£  interest  contended  for :  (Loveaeres  v.  Blight,  Cow.  152 ;  Wright  v. 
clanse  in  a  wilL  fl^,,^//,  cited  ib.  669  ;  Wright  v.  Wright,  2  Wils.  114 ;  Denn  v,  Gaskim,  Com. 
659 ;  Right  v.  Sidebottom,  Doug.  734.)    And,  notwithstanding  the  fee  simpk 
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mstee  for  the  time  being  of  this  my  will,  do  and  shall,  as  soon  as      Wiua 
ionveniently  may  be  after  the  decease  of  mj  said  brother  {A.  B.\     no.  xx. 
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a  an  eatate  in  remainder  or  reversion  would  have  passed  bj  that  appellation,  srffther  and  to 
et  the  usual  terms,  "rest,  residue  and  remainder,"  as  relating  to  residuary  pro-  Brother's  Sons. 

lerty  undisposed  of  hy  the  will,  would  have  been  incapable  of  enlarging  any         

leviae  of  real  estate  to  which  they  mi^ht  have  related,  beyond  the  mere  life 
)Btate  ^rhich  the  devise  of  the  mere  subject  itself  would  have  conferred  :  CCan- 
ung  V.  CatuwM,  Mos.  240 ;  Denn  d.  Moor  v.  Afellor,  5  T.  R.  502 ;  Doe  d.  Small 
r.  AUenj  8  T.  R.  147;  1  Hughes  Pract.  Sales,  311,  2nd  edit.) 

The  word  "inheritance"  would  have  passed  a  fee  {Widlake  v.  Harding,  Hob.  Import  of  the 
2  ;  Pur^oy  v.  Rogers,  2  Saund.  288);  as  would  also  a  devise,  '^to  hold  in  fee  terms  *'inheri- 
simple,"  or  "  in  fee  simple"  {Baker  v.  Raymond,  Anders.  51 ;  Perks.  567) ;  but  tance  or  fee 
the  word  "  hereditaments,"  although,  strictly  speiUcing,  applicable  to  estates  of  simple,"  &c. 
inheritance  only,  would  not  have  received  this  construction  {Hopwell  v.  Ack- 
land,  Salk.  388  ;  IS.  C,  Com.  164;  Canning  v.  Canning^  sup.:  Doe  d.  Palmer  v. 
Richards,  3  T.  R.  356J ;  neither  would  a  devise  of  a  house,  or  of  lands,  or  of 
a  oiesauage,  or  of  a  farm,  or  a  tenement,  have  been  sufficient  to  comprehend 
more  than  the  mere  subject,  notwithstanding  the  word  ^*  freehold"  had  been 
annexed  to  it  (Lee  v.  Withers,  T.  Jones  10;  Wilson  v.  Robinson,  2  Wills.  91 ; 
Denn  d.  Moor  v.  Melhr,  5  T.  R.  558  ;  Doe  d.  Korris  v.  Tucker,  3  B.  &  Aid. 
471  ;  Doe  d.  Ashley  v.  Raines,  2  Cr.  M.  &  R.  23.)     Nor  would  the  term  "  all," 
as  "  I  give  all  to  my  mother,"  have  been  holden  sufficient  to  have  comprehended 
real  property :  {Bouman  v.  Milbank,  1  Lev.  140.) 

The  word  **  effects"  is  a  term  of  rather  equivocal  import,  yet  upon  the  whole  Import  of  the 
more  applicable  to  personal  than  to  real  estate  {Can^eld  v.  Gilbert,  3  East,  519 ;  ^o"l  ''effecta." 
but  if  the  term  "real"  (Doe  v.  Clark,  2  Bos.  &  Pull.  N.  R.  243 ;  or  "testa- 
mentary" (Doe  d.  Penwarden  v.  Gilbert,  2  Bro.  &  Bing.  85),  had  been  annexed 
to  it,  or  if  from  the  general  context  it  had  appeared  that  the  testator  intended 
to  apply  the  term  "  effects"  to  real  property,  then  not  only  would  the  property 
itself  have  been  comprehended  under  that  term,  but  also  all  the  testator's  estate 
therein :  (Doe  v.  Lainchbury,  sup.) 

There  were  some  instances  also  in  which  words  of  limitation,  although  not  When  nn- 
technically  correct,  have  been  construed  according  to  the  intention  in  which  the  technical 
testator  evidently  meant  to  use  them,  and  have  been  held  to  pass  either  an  ezpnisioiu  wiQ 
estate  in  fee  simple,  or  in  tail,  according  as  such  intention  could  have  been  ^  ci^trued 
collected  from  the  ordinary  and  general  import  of  the  terms  employed.    Thus,  f?^  •'^^ 
as  previously  remarked,  a  devise  to  a  man  in  fee  simple,  or  appointing  anothtt    ^  uiteotioo. 
his  heir,  would,  in  either  case,  have  passed  the  fee ;  as  would  also  a  devise  to  a 
man  in perpetuum  (2  Bla  Com.  108),  or  for  ever  (Whiting  v.  Wilkins,  8  Vin. 
Abr.  208] ;  or,  to  a  man  and  his  blood,  for  the  blood  runs  through  the  colla- 
teral as  well  as  the  lineal  heirs :  (Co.  Litt.  6 ;  1  Prest.  Estates,  84.)    Whether  a 
devise  to  a  man  and  his  posterity  would  have  passed  an  estate  in  fee,  or  in  tail, 
was  a  doubtful  point,  though  it  seems  that  a  devise  to  a  man  et  semino  suo, 
would  have  created  an  estate  tail.    A  limitation  by  will  to  a  man  and  his  heir, 
in  the  singular  number,  or  a  limitation  to  a  man  or  his  heirs  (1  Roll.  Abr.  833 ; 
Plow.  288 ;  Snell  v.  Read,  2  Atk.  645),  would  have  passed  the  fee,  although  the 
same  terms  in  a  deed  would  only  have  passed  a  life  estate  (5  Co.  Litt.  112; 
Chapman  v.  Dalton,  Plow.  286) ;  whilst  a  limitation  to  a  man  and  his  heirs  male, 
or  female,  which  in  a  deed  would  have  passed  a  fee  simple  (Abraham  v.  T^oigg, 
Cro.  Eliz.  478),  when  contained  in  a  will,  would  have  created  an  estate  tail : 
(Blaxton  v.  Stone,  3  Mod.  133  ;  Denn  v.  Slater,  5  T.  R.  434.)    A  devise  to  A. 
and  his  heirs  for  their  lives,  will  vest  the  fee  m  A.,  because  there  cannot  be  a 
saooession  of  heirs  for  life  estates  (Doe  v.  Stenlake,  sup.) ;  but  a  devise  to  a 
man  and  his  assigns  would  have  passed  a  life  estate  only :  (Fisher  v.  NichoUs, 
3  Salk.  139.) 

Previously,  however,  to  the  Wills  Act  (1  '^ct.  c.  26,)  coming  into  operation,  OonstmctioD  of 
it  was  considered,  that  in  order  to  redaoe  a  devise  to  a  man  and  his  heirs  to  an  the  term 
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Wills.      make  sale  and  absolutely  dispose  of  the  said  {short  general  deter^^ 
No.  XX.     iion  of  parcels)  by  public  auction  or  private  contract^ 

JBequest        .«____^_^___^ 

ofLfgadei  to 

Te8tator*9 
Brother  and  to 
Brother'i  Sons. 


tt 


dying  without 


uuae. 


Effect  of  the 
Wills  Act 
npon  the 
constrnction  of 
the  terms  **  die 
without  issue," 
or  similar 
ezpreMsioDS. 


Constmction, 
where  the 
limitation  over 
is  npon  a  dying 
without  heirs 
generally. 


When  an  estate 
in  fee  maj  arise 
by  implication. 


estate  tail,  by  reasoki  of  a  limitation  over,  upon  failure  of  hia  iaaue,  tfae 
plated  failure  of  issue  must  have  been  an  indefinite  failure  of  iasoe  :   for  «] 
such  dyin^  without  issue  was  restricted  to  the  period  within  which  an 
devise  may  be  limited  to  take  effect,  the  first  devisee  would  have  taken  a  fee 
subject  to  a  limitation  over  by  way  of  executory  devise.  ^^ 

But  with  respect  to  the  construction  of  wills  made  subsequently  to  tbe  WSi 
Act,  considerable  doubt  has  been  thrown  by  the  29th  section  of  the  above- 
mentioned  statute,  which  enacts,  *'  that  in  any  devise  or  bequest  of  real  or  pa- 
sonal  estate,"  the  words  *'  die  without  issue,"  or  '*  die  without  leavtn|^  iaaoe,* 
or  "  havinf(  no  issue,"  or  any  other  words  which  may  import  either  a  want  m 
failure  of  issue  of  any  person  in  his  lifetime,  or  at  the  time  of  bis  deatii.  or  tm 
indefinite  failure  of  his  issue,  shall  be  construed  to  mean  a  want  or  failure  in  tfe 
lifetime,  or  at  the  time  of  the  death  of  such  person,  and  not  an  indefinite  fiiflBr 
of  his  issue,  unless  a  contrary  intention  shall  appear  in  the  will,  6y  reaatm  tf 
such  person  having  a  prior  estate  tail,  or  a  preceding  gift^  being  wiikouS  amy  searrir 
of  implication  arising  from  such  words^  a  limitation  of  an  estate  tail  to  sack 
person  or  issue,  or  otherwise ;  with  a  proviso  that  the  act  shall  not  extend  ta 
cases  where  such  words  as  aforesaid  import,  if  no  issue  described  in  a  precediiy 
gift  shall  be  born,  or  if  there  shall  be  no  issue  who  shall  live  to  attain  the  ag^ 
or  otherwise  answer  the  description  required  for  obtaining  a  vested  estate  by  a  I 
preceding  gift  to  such  issue. 

Now,  as  the  above  act  confines  the  import  of  the  terms  "  die  without  issnet** 
or  "  without  leaving  issue,"  to  the  death  of  the  party,  it  seems  to  follow,  n|ioB 
the  authority  of  the  cases  in  which  tbe  dying  without  issue  has  been  oonstraei 
to  relate  to  that  period  (Pells  v.  Brown,  Cro.  Jac.  590 ;  Stevens   v.  Oiocer, 
Com.  Pl^  April,  1845,  MS.),  that  if  the  preceding  words  of  limitation 
sufficient  to  pass  the  fee,  a  limitation  over  in  a  will  within  the  scope  and  o; 
tion  of  the  Wills  Act  ^1  Vict.  c.  26,)  would  not,  as  formerly,  create  an 
tail,  but  an  estate  in  fee  simple,  subject  to  a  limitation  over  by  way  of 
devise,  dependent  upon  the  contingency  of  the  first  taker  leaving  no  issue  vbo 
should  be  alive  at  the  time  of  his  decease. 

It  may  be  proper  here  to  observe  that  the  Wills  Act  (l  Vict,  c  26),  is  siknl 
upon  the  question  of  a  limitation  over  upon  a  dying  without  heirs  generally, 
which,  being  an  event  beyond  the  limits  for  an  executory  devise  to  happen  in, 
would  it  seems,  be  void  for  remoteness.  The  only  exception  to  this  rule  seems 
to  be,  where  the  person  to  whom  the  limitation  over  is  made  is  a  relation  of  and 
capable  of  being  the  collateral  heir  of  the  first  devisee ;  for,  in  that  case,  the 
first  devisee  would  be  construed  to  take  an  estate  tail  onlv,  and  then  the  limita- 
tion over  would  be  good ;  because  the  latter  limitation  denotes  that  only  lineal 
heirs  could  possibly  have  been  intended,  as  it  would  have  been  impossible  for 
the  first  devisee  to  have  died  without  heirs,  so  long  as  the  remainderman  or  any 
of  his  issue  existed :  {Morgan  and  Wife  v.  Griffith^  Cow.  224.) 

An  estate  in  fee  may  also  arise  by  implication  by  reason  of  words  of  direct  and 
immediate  reference  to  other  devises  in  the  same  will  ( Wright  v.  Cmu/d/,  9  East, 
400) ;  or  where  a  testator  refers  to  a  particular  person  as  his  heir,  in  which 
ease,  although  he  be  mistaken  as  to  the  fact,  such  reference  will  be  sufficient  to 
create  an  estate  in  fee  simple  by  implication  to  the  party  without  any  words  of 
express  devise.     Thus,  in  Tilley  v.  Collyer  (3  Keb.  589)i  where  a  testator 
having  issue  by  C,  three  daughters,  S.,  A.  and  E.,  devised  to  C.  for  life  all  his 
freehold,  wherever,  until  S.,  his  heir^  came  to  twenty-one,  paying  to  the  heir  lOH. 
during  the  term,  and  to  the  rest,  after  fifteen  years  old,  205.  a-piece,  and  the  heir 
to  pay  to  A.  and  E.  100/.  a- piece,  40/.  at  the  decease  of  the  wife,  &c. ;  and  if 
S.,  his  heir,  died  without  heir  before  twenty-one,  so  that  the  lands  descended 
and  fell  to  A.,  then  A.  to  pay  E.,  &c.;  Lord  C.J.  Hale  said  that,  not^thstanding 
testator  was  mistaken  in  his  intent  that  his  eldest  daughter  was  his  heir,  lie 
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together  or  in  parcels,  and  for  such  price  as  my  said  trustees  or  Wnxs. 

trustee  for  the  time  being  shall  consider  reasonable,  and  subject  No.  XX. 

or  not  subject  to  any  special  or  other  conditions  or  stipulations  Bequest 

relative  to  the  title,  or  evidence  of  title,  or  otherwise,  as  they  or  Tutat^e 
he  may  think  proper,  and  generally  to  sell  in  such  manner  as 
they  or  he  may  deem  expedient ;  and  I  hereby  declare  that  my 


Brother  and  to 
Brother's  Sons, 


intended  his  lands  should  go  according  to  his  mistake ;  therefore,  albeit  there 

was  no  express  devise  to  S.,  yet  she  being  named  his  heir,  was  sufficient  to 

exclude  the  rest,  and  to  constitute  her  his  sole  heir :  (see  also  Taylor  v.  Webb, 

Str.  301.)    And  if  a  testator  should  refer  to  a  disposition  as  having  been  made 

bj  him,  when,  in  fact,  he  has  not  made  any  such  disposition  at  all,  a  devise  may 

still  arise  by  implication.     Hence,  in  {Bibin  v.  Walker,  Ambl.  661),  where  a 

testator  bequeathed  one  moiety  of,  or  term  of  leasehold  estates  to  £.  G.,  and 

if  she  should  die  before  twenty-one  to  G.  S.,  and  if  she  should  die  before  a 

certain  event  to  another  person,  and  after  her  death  to  A.,  and  provided  that  in 

case  A.  should  die  without  issue,  and  E.  G.  or  G.  S.,  should  be  then  living,  or 

either  of  them,  the  said  moiety  of  his  leasehold  messuages  before  given  to  the  Recital  of  an 

nid  A.  should  go  to  the  said  E.  G.  and  G.  S.,  Sir  T.  Sewell,  M.R.,  said,  that  as  inteot  to  givo 

there  could  be  no  doubt  as  to  the  intention  and  the  words  of  gift  being  omitted  ^'U  °ot 

by  mistake,  the  court  would  supply  them,  and  imply  a  gift  to  A.  and  her  issue,  generally 

with  a  contingent  limitation  over.    But,  generally  speaking,  a  mere  recital  ©f  ®P®**"*"  ".'° 

tn  intent  to  give  will  not  amount  to  a  gift,  or  a  demonstration  of  an  intent  to  ■*^''**^  aevifle. 

give. 

A  fee-simple  estate  would  also  have  been  created  by  a  devise  without  any  When  a  chaiige 
words  of  limitation,  whenever  lands  were  devised  to  a  person  charged  with  the  o"  ™*1  estate 
payment  of  a  sum  in  gross  :  {Read  v.  Halton,  2  Mod.  26) ;  or  of  debts  or  of  ^^  create  a  fee. 
legacies  {Doe  d.  Palmer  v.  Richards,  3  T.  R.  356)  ;  or  of  an  annual  sum  (Webb 
V.  Hearing,  Cro.  Jac.  114.)  An  estate  in  fee  simple  would  also  have  passed  to 
a  devisee  who  was  required  to  give  up  or  to  relinquish  a  benefit  to  some  other 
person,  or  to  buy  an  estate  for  another  (2  Rep.  21);  and  it  was  altogether  im- 
material whether  the  charge  amounted  to  or.  fell  short  of  the  annu^  value  of 
the  devised  lands  ( Webb  v.  Hearing^  sup. ;  Smith  v.  Fendall,  sup.) ;  or  that  the 
payment  was  only  to  endure  during  another  person^s  lifetime ;  for  a  devise  was 
always  construed  beneficially  for  the  devisee,  and  this  construction  might  have 
been  rendered  nugatory  by  giving  him  no  more  than  a  life  estate,  as  he  might 
have  died  before  he  had  received  the  amount  of  the  charges  paid  by  him  under 
the  will.  But  where,  on  the  other  hand,  the  devisee  could  by  no  possibility  have 
been  a  loser  by  defraying  these  charges,  a  less  liberal  construction  prevailed, 
sod  he  would  have  taken  a  life  estate  and  no  more ;  as  where  the  devisee  was 
cnly  directed  to  pay  the  charges  out  of  the  rents  and  profits  generally,  or  when 
or  as,  or  after  he  had  received  them ;  for,  in  that  case,  he  could  have  incurred 
DO  loss,  as  he  was  only  to  pay  out  of  what  he  had  before  actually  received ;  and 
for  precuely  the  like  cause,  the  rule  was  the  same,  where  the  devisee  was  not  to 
take  until  ofter  the  charges  were  satisfied:  {Dichens  v.  Marshall,  Cro.  Eliz. 
330;  Doe  d.  Jackson  v.  Uamsbottom,  3  Mau.  &  Selw.  516.)  And  if  the  charge 
had  been  in  a  distinct  clause,  without  any  direction  either  expressly  or  by  con- 
struction that  the  devisee  was  personally  liable,  a  devise  in  fee  would  not  haye 
been  implied  from  such  a  charge.  As,  where  a  devise  was  to  A.  and  B.,  except 
20/.  to  be  pud  out  of  E.'s  part  of  the  lands,  it  was  held  to  pass  an  estate  ft>r 
life  only,  tney  being  no  charge  on  the  estate  in  the  hands  of  A.  and  B. :  (Row 
V.  Doio,  3  Mau.  &  Selw.  518.)  And  where  there  is  an  actual  personal  charge  on 
a  devisee,  a  testator  might  nevertheless  have  restricted  it  to  a  less  estate  than  a 
fee,  by  employing  words  of  limitation  adapted  to  the  estate  he  intended  the 
devisee  should  actually  take  in  the  premises,  as  by  giving  him  an  express  estate 
for  life,  pur  autre  vie,  or  in  tail. 
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WiLLB.       said  trustees  or  trustee  shall  have  fall  power  to  bay  in  the  wink 
No.  XX.      or  any  part  of  the  said  hereditaments  and  premises,  and  to  resd 
Bequut      the  Same  at  any  future  sale  or  sales,  whether  by  public  auction  or 
Tak^'t     ty  private  contract,  without  being  responsible  for  any  loss  tint 
£^aZ*^'s^  may  be  thereby  incurred;  and  also  with  full  power  to  rescind  and 
—        annul,  or  to  alter  the  terms,  conditions  and  stipulations,  or  anj 
contract  which  may  at  any  time  or  times  be  entered  into  respecting 
the  sale  of  the  said  hereditaments  and  premises,  without  bdng 
answerable  for  any  loss  that  may  be  sustained  in  consequence 
thereof;  and  also  do  and  shall  convey  and  assure  the  said  here- 
ditaments and  premises,  when  sold,  to  the  purchaser  or  respectire 
purchasers  thereof,  his,  her  or  their  heirs  or  assigns,  or  to  suck 
uses  as  he,  she  or  they  shall  direct.  [Insert  receipt  clause,  ut  omUy 
No.  11.  clause  7,  p.  643.] 


Trustees  to 
stand  possessed 
of  purchase 
moDOTs^ 


8.  And  I  H£B£BT  direct  and  declabe  that  the  said  (tmsUa) 
and  the  survivor  of  them,  his  executors  or  administrators,  or  otha 
the  trustees  or  trustee  for  the  time  being  of  this  my  will,  do  and 
shall  stand  and  be  possessed  of  the  moneys  to  arise  from  such  sale 
or  sales,  and  of  the  rents  and  profits,  if  any  shall  have  been 
received  by  them  or  him  during  the  period  between  the  death  of 
my  said  brother  {A,  B,)  and  the  exercise  of  the  aforesaid  tmsts 
for  sale,  Upon  trust,  in  the  first  place,  to  defray  all  incidental 
expenses  incurred  in  or  about  such  sale  or  sales;  and  subject 
thereto^ 


Trust  for  9.  XJpON  TRUST  for  all  and  every  the  daughter  or   daaghten 

testatco's         of  my  Said  brother  {A,  B,)  who  shall  attain  the  age  of  twenty-ooe 


No  words  of 
limitation  now 
necessary  to 
create  a  fee. 


Most  of  the  foTegoiDf^  observations,  it  must  be  kept  in  mind,  are  applicable 
to  the  oonstroction  of  wills  previously  to  the  operation  of  the  Wills  Act :  for 
as  to  all  wills  made  subsequently  to  the  1st  day  of  Jannaiy,  1838,  no  words  d 
limitation  are  necessaiy  to  pass  an  absolute  estate  in  fee  simple,  when  the  safaject 
matter  of  the  devise  is  sufficiently  described  to  identify  the  property  intended 
to  be  included  in  it.  The  words  of  the  act  are,  "  that  where  any  real  estate 
shall  be  devised  to  any  person  without  any  words  of  limitation,  such  deviie 
shall  be  construed  to  pass  the  fee  simple,  or  other  the  whole  estate  or  interest 
which  the  testator  had  power  to  dispose  of  by  will,  in  such  real  estate,  unless  a 
contrary  intent  shall  appear  by  the  will ''  (sect.  28) ;  so  that  now,  instead  of 
words  of  limitation  being  essential  to  create  an  estate  in  fee  simple,  they  aie 
rendered  necessary  to  prevent  such  an  estate  from  passing,  and  to  restrict  the 
gift  to  a  lesser  interest. 


10.  And  I  HEREBY  DIRECT,  that  if  at  the  time  of  the  decease  xJ^?'****^!, 

'  Brother  and  to 
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years,  or  be  married  under  that  age,  with  the  consent  of  her  or  Wnxg. 
their  said  father,  or  of  her  or  their  guardian  or  guardians  for  the  no.  xx. 
time  being,  ^, 

of  Legacies  to 

Twtator't 
Brother  and  to 

of  my  said  brother  (A,  B.)  any  of  his  said  daughters  shall  be  under  Brother't  Sons, 
the  age  of  twenty-one  years,  and  unmarried  with  such  consent  brother  on 
as  aforesaid,  then  that  my  said  trustees  or  trustee  for  the  time  Jt^ty^ne  or 
being  shall  invest  the  presumptive  share  or  shares  of  such  last-  m*rriage. 
mentioned  daughter  or  daughters,  by  way  of  mortgage  upon  the  jn^t^^^ 
security   of  sufficient  freehold,  leasehold,   or  copyhold  estates  of  ^'^'"P*'^  *^*''" 

•^  ^  ...     ofdaughtera, 

ample  value  in  England  or  Wales,  but  not  in  Ireland,  which  said  and  apply  the 
stocks,  funds  and  securities  it  shall  be  lawful  for  my  said  trustees  their 
or  trustee  for  the  time  being  to  alter,  vary,  and  transpose,  at  th^ir  ™""^®°"*<^ 
or  his  discretion ;  and  do  and  shall  apply  a  competent  part  of  the 
income  of  such  invested  capital  towards  the  maintenance,  education, 
and  support  of  such  daughter  or  daughters,  and  invest  the  residue 
in  augmentation  of  the  share  or  respective  shares  from  which  the 
same  shall  have  arisen. 

11.  Provided  always,  that   if  any  one   or   more  of  the  Tmstees  to 

stand  possessed 

daughter  or  daughters  of  my  said  brother  (A,  B.)  shall  marry  of  shares  of 
under  the  age  of  twenty-one  years  without  the  consent  of  her  or  ma°ifyinr 
their  said  father,  or  guardian  or  guardians  for  the  time  being,  then  ^t^^oot  consent. 
and  in  such  case  my  said  trustees  or  trustee  for  the  time  being 
shall  stand  and   be  possessed  of  and  interested  in   the  share  or 
respective  shares  in   the   said  purchase  moneys   to  which  such 
daughter  or  daughters  would  have  become  entitled  on  her  attain- 
ing the  age  of  twenty-one  years,  or  marrying  with  such  consent 
as  aforesaid. 

12.  Upon  trust  during  the  lifetime  of  such  daughter  or  Upon  trust  to 
daughters  as  shall  marry  without  such  consent  as  aforesaid,   to 

invest  her  or  their  share  and  shares,  to  which  she  or  they  would 
have  become  entitled  on  attaining  the  age  of  twenty-one  years, 
or  marrying  with  such  consent  as  aforesaid,  in  such  or  similar 
investments  as  are  hereinbefore  mentioned  respecting  the  appli* 
cation  of  their  shares  during  their  respective  minorities,  and  with 
like  power  of  varying  securities;  and  do  and  shaU  stand  and  be 
possessed  thereof, 
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Wills. 

No.  XX. 

Bequest 
qfLegadetto 

TestcUor*s 
brother  and  to 
Brother's  Sone, 

Topaj  income 
to  daughters  for 
life  for  their 
separate  use. 

Prindpal  to  be 
divided  amoDgst 
childroD ;  eoiui 
on  attaining 
twenty-one, 
daughters  on 
attaining  that 
age  or  marriage 
with  consent 


General 
residaaiy 
devise  of  real 
and  personal 
estate  to 
testator's 
brother 
absolate. 


13.  Upon  tbust  during  the  life  of  such  daughter  or  daughten 
as  shall  marry  without  such  consent  as  aforesaid,  to  pay  the  interest, 
dividends  and  annual  produce  thereof  unto  such  daughter  or 
daughters  respectively,  for  her  sole  and  separate  use,  free  from  the 
control^  debts  or  engagements  of  her  then  present,  or  of  any  future 
husband  or  husbands,  and  so  that  she  may  have  no  power  to  alia 
or  anticipate  the  growing  payments  thereof,  her  receipts  alone 
being  a  sufficient  discharge  for  the  same. 

14.  And  after  the  decease  of  any  or  every  such  daughter  or 
daughters  marrying  without  such  consent  as  aforesaid,  my  ssH 
trustees  or  trustee  for  the  time  being  shall  assign  the  share  or 
respective  shares  of  and  in  the  said  trust  moneys,  the  annual 
income  of  which  is  hereinbefore  directed  to  be  applied  to  tlie 
separate  use  of  such  daughter  or  daughters  marrying  without  sodi 
consent  as  aforesaid,  to  all  and  every  her  children,  who,  being 
a  son  or  sons,  shall  attain  the  age  of  twenty-one  years,  or  who 
being  a  daughter  or  daughters,  shall  attain  that  age  or  many 
(with  the  consent  of  her  or  their  guardian  or  guardians  for  the 
time  being),  equally  to  be  divided  between  them,  if  more  than  one, 
as  tenants  in  common.  [Add  here  provisions  far  fnamtenimee 
and  powers  of  advancement  according  to  directions,  ante.  No.  XIL, 
clauses  8,  9,  pp.  692,  693.] 

15.  And  all  the  rest,  residue  and  remainder  of  my  real  and 
personal  estate,  of  what  nature,  quality,  or  kind  soever^  I  give, 
devise  and  bequeath  unto  my  said  brother  {A,  B.)  to  houo  to 
him,  his  heirs,  executors,  administrators  and  assigns,  according  to 
the  nature  and  quality  of  the  premises,  for  his  and  their  absolute 
use  and  benefit.  [Add  power  to  change  trustees,  and  clause  appoiMt- 
ing  testator^ s  brother  and  trustees  executors  ;  and  clause  of  revocatieM, 
ut  ante,  No.  L,  clauses  11, 12,  13,  pp.  637,  639.] 


In  witness,  &c. 
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No.  XXI. 


WILL,  DEVISING  A  FREEHOLD  ESTATE  TO  TESTATOR'S  ELDEST 
SON,  TO  USES  TO  BAR  DOWER;  AND  ALSO  CONTAINING  A 
PROVISO  AGAINST  LAPSE  AND  A  FURTHER  PROVISO  THAT, 
IN  CASE  THE  PROPERTY  IS  SOLD,  THE  DEVISEE  SHALL 
HAVE  THE  PURCHASE-MONEYS.  ALSO,  DEVISE  OF  LANDS 
CONTRACTED  FOR  BUT  NOT  CONVEYED,  TO  THE  TESTA- 
TOR'S  SON,  WITH  A  DIRECTION  THAT  IN  CASE  THE  CON- 
TRACT SHOULD  BE  RESCINDED,  HIS  EXECUTORS  ARE  TO 
LAY  OUT  THE  PURCHASE-MONEY  IN  THE  PURCHASE  OF 
OTHER  LANDS  FOR  THE  DEVISEE'S  BENEFIT ;  WITH  DIREC- 
TIONS THAT  UNTIL  AN  ELIGIBLE  PURCHASE  CAN  BE 
FOUND,  THE  EXECUTORS  ARE  TO  INVEST  THE  PURCHASE- 
MONEYS,  AND  APPLY  THE  INTEREST  FOR  THE  DEVISEE'S 
BENEFIT.  ALSO,  DEVISE  OP  LANDS  WHICH  ARE  IN  MORT- 
GAGE, CHARGED  WITH  THE  MORTGAGE  DEBT,  TO  TES- 
TATOR'S THIRD  SON  IN  FEE.  GENERAL  DEVISE  OF  RESIDUE 
TO  TESTATOR'S  THREE  SONS  IN  EQUAL  SHARES. 


1.  Devise  of  a  freehold  estate  to  tes- 

tator's eldest  son  to  uses  to  bar 
dower. 

2.  Ph>viso  against  lapse. 

3.  In  case  devised  property  is  sold,  de- 

visee to  have  the  purchase  money. 

4.  Devise  of  lands  contracted  for,  but 

not  conveyed  to  testator's  second 
son  in  fee. 

5.  In  case  of  contract  being  rescinded, 

executors  to  purchase  other  lands 
for  devisee's  benefit. 


6.  Until  an  eligible  purchase  can  be 

found,  executors  to  invest  the 
purchase-moneys,  and  apply  the 
interest  for  devisee's  benefit. 

7.  Proviso  against  lapse  in  favour  of 

appointment  made  by  devisee. 

8.  Devise  of  a  mortgaged  estate  to 

testator's  third  son  charged  with 
the  mortgage  debt. 

9.  Gifts  of  residue  between  testator's 

three  sons  in  equal  shares. 


Commence  will,  ut  ante.  No.  L,  clause  1,  p.  632.] 


LI  GIVE  AND   DEVISE   all  that  {sJiort  general  description  o/ Devise  ol  a 
parcels)^  unto  my  eldest  son  {A,  B.),  and  his  heirs,  to  such  useSf  to  tastator^s 
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Wills.- 
No.  XXI. 

Freehold 

Estatet 

to  Tettator*s 

EldettSonto 

Uses  to  bar 

UOWCTm 

eldest  son  to 
OSes  to  bar 
dower. 


ProyiM)  against 
lapse. 


Practical 
SQggestioDS. 


Practical 
observations. 


upon  such  trusts,  and  for  such  ends,  intents  and  purposes,  as 
said  son  {A*  B.)  shall  from  time  to  time,  or  at  any  time,  by 
or  deeds  appoint;  and  in  default  of  such  appointment,  and  sobj 
thereto,  to  the  use  of  my  said  son  {A.  B.)  and  his  assigna 
the  term  of  his  natural  life,  without  impeachment  of  waste; 
immediately  after  the  determination  of  that  estate  by  any  m 
in  his  lifetime,  to  the  use  of  {dotoer  trustee),  his  execoton  or 
administrators,  during  the  life  of,  and  in  trust  fob^  my  said  soft 
{A.  B.)  and  his  assigns ;  and  after  the  determination  of  the  oil 
hereinbefore  lastly  limited  estate,  to  the  use  of  the  said  {A,B.\ 
his  heirs  and  assigns  for  ever.  And  I  do  hereby  declare  thatM 
widow  of  the  said  (A.  B. )  shall  be  entitled  to  dower  out  of  tiii 
said  devised  hereditaments  and  premises,  (a) 

2.  And  I  do  hereby  direct  and  declare,  that  in  case  my 
said  son  {A,  B.)  shall  happen  to  die  in  my  lifetime,  the  siil 
hereditaments  and  premises  so  devised  to  him  as  aforesaid  shall  Vll 
and  enure  to  such  uses,  upon  such  trusts,  and  for  such  endi 
intents  and  purposes,  as  my  said  son  {A.  B.)  shall  by  deed  or  «9 
appoint,  in  the  same  manner,  to  all  intents  and  purposes  as  if  Bf 
said  son  {A.  B.)  had  died  seised  thereof  immediately  after  me,  aal 
as  if  his  last  will  (if  any)  had  then  first  taken  effect,  {b) 


(a)  A  declaration  to  bar  dower  is  necessary  to  exdade  an  after-taken  vifct 
for  although  the  above  form  of  limitation  to  uses  to  bar  dower  wifl  exdok 
a  widow  married  prior  to  1834,  it  will  not  bar  a  widow  married  after  M 
period. 

(b)  This  may  often  prove  an  exceedingly  useful  clause*  as  it  will  embie  tti 
devisee  to  make  certain  provisions  for  his  family,  or  other  purposes,  whidi  bl 
could  not  otherwise  have  e£Pected.  It  is  true  the  devise  itself  would  not  iMo* 
gether  have  lapsed  by  his  death  in  his  father's  lifetime,  provided  be  had  left  mf 
children  or  other  issue,  as  the  statute  I  Vict.  c.  26,  expressly  enacts  *'  thai  vbo* 
any  child,  or  other  issue  of  a  testator  to  whom  any  real  or  personal  estate  shil 
be  devised,  or  bequeathed  for  any  estate  or  interest  not  determinable  at  or  beCM 
the  death  of  such  person,  shall  die  in  the  lifetime  of  the  testator,  leaving  vat^ 
and  any  issue  of  such  shall  be  living  at  the  time  of  the  death  of  the  teatifio^. 
such  devise  or  bequest  shall  not  lapse,  but  shall  take  effect  as  if  the  deiA 
of  such  person  had  happened  immediately  after  the  death  of  the  testator^  (s-^ 
upon  the  construction  of  which  statute  it  has  been  held,  that  the  issue  are  Ml 
merely  substituted  in  the  place  of  the  predeceased  devisee,  but  that  the  hW 
will  take  a  fee  simple  conditional,  depending  either  on  his  surviving  the  testator 
or  of  his  leaving  issue  at  the  time  of  such  testator's  death ;  which  interest  ^ 
devisee  may  dispose  of  by  his  will,  notwithstanding  he  should  die  in  the  teststK^ 
lifetime :  (johnton  v,  Johnson,  3  Hare,  157 ;  and  see  QriJUk  v.  Gale^  12  Stt. 
327 ;  and  see  1  Hughes  Pract.  Sales,  334,  2nd  edit.) 
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3.  And  my  will  also  is,  that  in  case  the  said  hereditaments      Wills. 
\d  premises  so  devised  to  my  said  son  {A.  B,)  shall  at  any  time     No.  xxi. 

treafter  be  sold,  or  be  contracted  to  be   sold  by  me,  then,  I  ppa/^^^ 
we  and  bequeath  the  parchase-moneys  thereof,  which  I  or  my     -^>ee&o« 

ecntors  shall  receive  for  the  same,  unto  my  said  son  {A.  B,),  to  Tesuoor^t 

B  executors,  administrators  and  assigns  absolutely,  (c)  u^  to  bar 

Dotoer, 
4.   I  ALSO  GIVE  AND  BEQUEATH  UntO  and  tO  the  use   of   my  in  case  devised 

cond  son  (C  B.)  all,  &c.     [Descbibe  parcels'],  which  I  have  soic^deTisee  to 

have  the 
. porchaBeniODey. 

Contract  to  sell 
(c)  Whenever  a  testator  intends  that,  in  the  event  of  the  property  being  sold,  ^  total  revoca- 
e  devisee  should  have  the  benefit  of  the  purchase  money,  a  clause  to  the  DgyiB^  of 
ove  effect  should  always  be  inserted ;  because  not  only  an  actual  sale  but  j^Q^g  cootracted 
en,  as  previously  remarked  (^ante  p.  620),  a  mere  contract  for  the  sale  of  the  for,  but  not 
vised  property,  will  be  an  equitable  revocation  of  the  devise,  and  nothing  oooTcyed,  to 
raid  be  left  to  the  devisee  but  the  mere  dry  legal  estate,  which  he  would  hold  testator's  seooad 
a  trustee  for  the  purchaser,  without  any  claim  whatever  upon  the  purchase  bod  in  fiw. 
mey,  which  will  then  form  part  of  the  testator's  general  personal  estate.  A 
labt  has  certainly  been  suggested  (Sug.  on  Wills,  53 ;  Sug.  Vend.  304)  as  to 
bether  this  doctrine  has  not  been  altered  by  the  Wills  Act  (1  Vict.  c.  26)  ; 
rl  the  eases  which  have  since  been  determined  upon  the  subject  show  clearly 
It  such  doubts  are  altogether  without  foundation,  and  that  as  well  subse- 
lentlv  as  previously  to  the  Wills  Act,  the  devisee  will  have  no  claim  whatever 
on  the  purchase  money.  Thus,  in  Fairer  v.  Earl  of  Winterton  (5  Beav.  1), 
fcestatriz  devised  a  resd  estate,  and  afterwards  sold  it.  The  purchase  was  not 
mpleted  until  after  the  death,  and  it  was  held  that  the  purchase  money 
longed  to  the  personal  representatives  of  the  testatrix  and  not  to  her  devisees, 
rtwithstanding  her  lien  on  the  estate  for  the  purchase  money,  and  notwith- 
ioding  the  1  Vict.  c.  26,  s.  23,  which  directs  '*  that  no  conveyance,*  or  other 
%  made  or  done  subsequently  to  the  execution  of  a  will  of  or  relating  to  any 
a]  or  personal  estate  therein  comprised,  except  an  act  by  which  such  will 
lall  be  revoked  as  aforesaid,  shall  prevent  the  operation  of  a  will  with  respect 
i  such  estate  or  interest  in  such  real  or  personal  estate  as  the  testator  shall 
ive  power  to  dispose  of  at  the  time  of  his  death."  And  Lord  Langdale,  M.  R., 
nerved,  **  the  question  whether  the  devisees  can  have  any  interest  in  that 
irt  of  the  purchase  money  which  was  unpaid,  depends  on  the  rights  and  interests 
the  testatrix  at  the  time  of  her  death.  She  had  contracted  to  sell  her  benefi- 
il  interest.  In  equity  she  had  alienated  the  land,  and  instead  of  her  beneficial 
terest  in  the  land,  she  had  acquired  a  title  to  the  purchase  money.  What  was 
slly  hers  in  right  and  equity  was,  not  the  land  but  the  money,  of  which  alone 
e  had  a  right  to  dispose,  and  though  she  had  a  lien  upon  the  land,  and  might 
\rt  refused  to  convey  till  the  money  was  paid,  yet  that  lien  was  a  mere 
cnrity,  in  or  to  which  she  had  no  right  or  interest,  except  for  the  purpose  of 
labling  her  to  obtain  payment  of  the  money.  The  beneficial  interest  in  the 
sd  which  she  had  devised  was  not  at  her  disposition ;  but  was  by  her  act 
iiolly  vested  in  another  at  the  time  of  her  death ;  and  the  case  is  clearly  dis- 
iguishable  from  cases  in  which  testators,  notwithstanding  conveyances  made 
feer  the  dates  of  their  wills,  have  retained  estates  or  interests  in  the  property 
hich  remain  subject  to  their  disposition.  Being  of  opinion  that  by  the 
ntract,  the  testatrix  must,  in  this  court,  be  deemed  to  have  alienated  the 
liole  of  her  beneficial  interest  in  the  estate ;  that  at  the  time  of  her  death  she 
id  no  beneficial  interest  in  the  land  at  her  disposition,  and  that  the  will  only 
nes  that  which  was  at  her  disposition,  I  am  of  opinion,  that  the  devisees  of 
e  land  have  no  interest  in  the  purchase  money :"  (1  Beav.  8,  9*) 
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^"•^  contracted  to  purchase  of  (tT".  S,,  Esquire\  for  the  sum  of  5,O0QL, 

^0.  XXI.  which  I  direct  shall  be  conveyed  and  assured  unto  my  8aid  «» 

wiU  demtmg  (C  B,)  his  heirs  or  assigns,  or  to  such  uses  as  he  or   they  shil 

Estates  direct,  and  the  purchase-money  paid  by  my  executors  hereinafter 

«w  ^^^t  '^"^^^^  ^^*  ^^  ™y  general  personal  estate* 

Uses  to  bar 

"^'  5.  And  my  will  further  is,  that  in  case  the  aforesaid  cod- 

tion  of  the        |.j.j^q^  gjjjjj  \yQ  rescinded  on  account  of  any  defect  of  title  in  tbe 

devise,  and  the  -^ 

devisee  will  vendor,  or  for  any  other  cause  whatever,  that  my  said  execatoR 

whatever  upon  shall  lay  out  the  Said  sum  of  5,000/.  in  the  purchase  of  some  other 

i^parc  ase-  j^Q^jg  ^j^^  hereditaments,  (c)  which  said  lands  and  hereditament! 

In  case  of  shall  be  conveyed  and  assured  unto  and  to  the  use  of  my  said  son 

reiKiinded  (^*  -&•)'  ^^^  heirs  or  assigus,  or  otherwise,  as  he' or  they  shall  direct 

^:S;ri„  or  appoint,  (d) 

lands  for 
devisee's  benefit. 

Until  an  eUgibie  6.  And  until  an  eligible  purchase  can  be  found,  I  hebebt 
fomad^execSore  I^IRECT  my  Said  executors  to  invest  the  said  purchase-money  or 
to  invest  gm^  q(  s^QOOi  in  some  of  the  public  stocks  or  fiinds,  or  in  ^k 


Dinction  to  (<?)  A  direction  to  purchase  lands  for  another  always  implies  that  the  piucfaaB 

purchase  lands    shall  be  in  fee-simple :  {Green  v.  Armstead,  Hob.  65.) 
implies  a 


purchase  in  fee. 
Practical 


(d)  Whenever  lands  contracted  for  are  devised,  and  the  same  is  oonastent 
'^^^^^  With  the  testator's  intent,  a  clause  to  the  above  effect  should  always  be  inserted; 

snggescions.  otherwise,  in  case  the  contract  should  after  the  testator's  death  be  reacincfed, 
either  because  the  vendor  is  unable  to  make  a  title,  on  account  of  the  ooatnel 
itself  being  imperfect,  or  such  as  a  court  of  equity  should  think  ooeht  not  to  be 
executed,  the  devisee  will  lose  all  benefit  under  the  devise,  ana  will  not  be 
entitled  to  the  money  agreed  to  be  paid  for  the  lands,  or  to  have  any  other  estate 
purchased  for  him:  {Green  v.  Green,  1  Atk.  573;  Attorney- General  v.  Dor, 
1  Ves.  sen.  218  ;  Broome  v.  Monck,  10  Ves.  597 :  Sewage  v.  CarroU^  Ball  &fi. 
265.)  Nor  will  the  devisee  be  allowed  to  waive  all  objections,  and  t^e  a  defec- 
tive title,  although  the  testator  himself  might  undoubtedly  ha^e  done  so  had  he 
thought  proper  {Collier  v.  Jenkins^  You.  295) ;  for  after  his  death  the  cooit 
will  not  speculate  on  what  he  would  or  would  not  have  done :  the  onlj  qaeatioa 
is,  whether  at  the  time  of  his  death  there  was  an  existing  contract  by  which  he 
was  bound,  and  that  which  he  could  be  compelled  to  perform;  for  that  alone  it  is 
which  can  give  the  devisee  a  right  to  call  for  the  personal  estate  to  be  applied  in 
completing  the  purchase :  {Potter  v.  Potter,  1  Ves.  438 ;  Radnor  (fieri  rf) 
V.  Shafio^  1 1  Ves.  448.)  But  if  the  contract  is  abandoned,  not  on  acoount  of 
any  imperfection  either  in  the  contract,  or  in  the  vendor's  title,  but  on  aoooimt  of 
circumstances  arising  subsequently  to  the  testator's  death;  as,  for  example, 
^here  his  estate  does  not  afford  the  means  of  paying  the  purchase-money  wi&s 
the  time  prescribed  by  the  terms  of  the  contract,  in  that  case  the  purchase-mooej 
will  not  sink  into  the  personal  estate,  but  must  be  laid  out  in  other  lands  to  the 
same  uses  as  the  testator  had  devised  the  lands  contracted  for:  (WkUtakerr, 
fVhittaker,  4  Bro.  C.  C.  30.) 
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Eiiik  of  England,  or  by  way  of  mortgage  upon  the  security  of      Wili^ 

i£Elcient  freehold^  leasehold,  or  copyhold  estates,  with  power  to  no.  xxi. 

^y  such  securities  from  time  to  time,  in  such  manner  as  my  said  ^^//^^is^ 

ceeutors  may  think  fit,  and  to  pay  the  interest,  dividends  and  f^-eehold 

-^  ^  -^  '  Estates 

inual  produce  hereof  unto  my  said  son  {C.B.),  his  heirs  and    to  Testator's 
signs,  for  his  and  their  own  use  and  benefit.  27^*  to  bar 

Dower. 

7.  And  I  hereby  further  direct,  that  my  said  son  (C  B.)  purchaw- 

L  case  of  his  death  in  my  lifetime,  shall  have  the  same  powers  of  apply  the" 
sposition  over  the  said  lands  so  contracted  for  and  devised  to  him,  aeiWsbenefit. 
r  of  such  other  lands  as  may  be  purchased  for  him  as  aforesaid,  or  Proviso  against 
rer  the  said  sum  of  5,000i,  as  are  hereinbefore  directed  concerning  rf'.^in^m^t 
le  hereditaments  and  premises  so  devised  to  my  said  son  {A,  B.)  made  by  devisee. 
I  aforesaid. 

8,  I   ALSO  GIVE  AND   DEVISE  unto  my  third  son    (X).  5.),  ^^*«®^* 

mortgaged 

id    his  heirs,  all   [Here   describe  parcels  shortly^  now  in  estate  to 
lortgage  to  (mortffogor),   for   securing   the  sum  of  1,500/.  and  sOT^charged 
itere8t,(^)  at  the  rate  of  41  per  cent,  per  annum;  to  hold  the  '^**^*^« 

'  ^  /  *^  *  '       ^  mortgage  debt, 

ime  unto  and  to  the  use  of  my  said  son  (D,  j5.),  his  heirs  and 
ENsigns  for  ever,  subject  to  the  said  mortgage  debt,  which  I  hereby 
irect  shall  be  borne  by  my  said  estate  so  charged  therewith,  ex- 
lusively  of  any  of  my  other  property,  and  that  my  said  son  {D.  B.\ 
is  heirs,  executors,  administrators  or  assigns,  shall  pay  off  and 
ischai^e  such  mortgage  debt,  and  all  interest  accruing  thereon 
rom  the  time  of  my  decease  accordingly;  but  any  arrear  of  interest 
rhich  shall  have  accrued  thereon  up  to  the  time  of  my  decease, 
hall  be  paid  out  of  my  general  personal  estate.  (/) 


(e)  A  doabt  appears  to  have  been  once  raised  as  to  whether,  prior  to  the  Rights  of  entry 
reach  of  the  condition,  at  which  time  the  mortgagor  has  only  a  right  of  entry  now  rendered 
pon  such  condition  being  performed,  a  valid  devise  could  have  been  made,  on  devisable, 
be  ground  that  the  benefit  of  a  condition  was  not  devisable  (2  Cha.  Cas.  12) ; 
'ut  upon  whatever  grounds  this  doctrine  might  have  been  supported  at  law, 
bere  can  be  no  doubt  the  devise  would  have  stood  good  in  equity;  and  now, 
ince-  the  Wills  Act  (1  Vict.  c.  26)  has  come  into  operation,  the  devise  most 
lecessarily  be  operative  even  at  law ;  for  by  the  third  section  of  that  act,  a  will 
B  made  to  comprehend  all  the  real  and  personal  estate  a  testator  is  entitled  to, 
ither  at  law  or  in  eouity,  at  the  time  of  his  death,  and  which  if  not  devised  or 
^neathed,  would  devolve  upon  the  heir  at  law,  including  all  the  right  of  entry 
or  condition  broken,  and  other  rights  of  entry. 

(/)  The  personal  estate  was  always  formerly  considered  as  the  primary  fund  ^^  primary 
VOL.  II,  3  B 
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WiuA  9.  Akd  all  the  rest,  residue  and  remainder  of  mj  real 

NdTxxi.  personal  estate,  not  hereinbefore  disposed  of,  I  give, 

WiUdeviM'mg  ^^^  BEQUEATH  unto  my  Said  three  sons,  {A,  B.\  ( C  B.\ 

Freehold  fj)^  ]g\  xo  HOLD  unto  and  to  the  use  of  them,  their  heirs, 

to  7'e$fatur*i  tors  and  administrators,  according  to  the  nature  and  quality 

Eldest  Hon  to    .i.j  ••  ii  ..•  r 

Utet  10  bar    the  said  premises,  in  equal  snares  as  tenants  in  oommon  for 
^^^'       own  absolute  use  and  benefit.     [Add  appointment  of  executory 
Gifu  of  retidiM  clouse  of  revocation^  ut  ante.  No.  L,  clauses  12,  13,  p.  639.1 

beiwfen 

te»tator*§  tbree 

»on8  in  equal  Jj^   WITNESfl,  &C. 


fund  to  diM.       for  the  payment  of  debts  of  eveiy  kiod  (Cope  t.  Cope,  2  Salk.  449)f  so  that 

chari^emortgngs  a  direction  from  the  testator  to  sell  or  mortfca^^e  his  real  estate  for  the 

dcbti.  of  his  debts  and  ]efi;acies  would  have  been  insufBcient  to  exonerate  the  pcnosiJ 

estate  from  its  primary  liability.     But  important  alterations  have  heen  recc^7 

made  in  the  law  regulating  the  administration  of  the  real  and  personal  aaaeto  of 

Altcmtirins  Id     deceased  persons  by  the  act  17  Vict.  c.  113,  by  which  it  is  enacted  that  vhen  tef 

thft  l.iw  dlWicd  person  shall  after  the  dose  of  the  eatvent  vear  (1854)  die  seised  of  any  crtalea 

by  rvront  interest  in  lands  or  other  hereditaments  which  is  at  the  time  of  bis  death  dbatfA 

eiiaotniinu.        with  the  payment  of  any  sum  of  money  by  way  of  mortgage,  and  such  petaos 

shall  not  by  his  will  or  deed  hare  signified  a  contrary  intention,  the  bar  « 

devisee  shall  not  be  entitled  to  have  the  mortgage  debt  discharged  or  satiafiei 

out  of  the  persona]  estate,  or  any  other  real  estate  of  such  person,  bat  the  badi 

or  hereditaments  so  charged  shall,  as  between  the  different  persons  **'t'"«f 

through  or  under  the  deceased  person,  be  primarily  liable  to  the  payment  of  tbr 

mortgage  debt  with  which  the  same  shall  be  charged,  and  evevy  pait  thcno^ 

according  to  its  value,  bearing  a  proportionate  charge  of  the  mortf^age  defaii 

charged  upon  the  whole ;  but  notning  in  the  act  is  to  affect  or  tiiminisb  aar 

right  of  the  mortgagee  on  such  lands  to  obtain  fall  payment  of  his  mortgage 

debt  either  out  of  the  personal  estate  of  the  deceased  or  otherwise ;  neither  sit 

the  rights  of  any  person  claiming  under  a  deed  or  will  already  made  at  or  beftie 

the  first  day  of  January,  1S65,  to  be  affected  by  this  act;  and  to  which, 

the  pre-existing  law,  still  remains  applicable. 
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No.  XXII. 


ILL,     BY    WHICH    TESTATOR,   AFTER    GIVING    DIRECTIONS 
ABOUT   HIS   FUNERAL,    RATIFIES    HIS    MARRIAGE    SETTLE- 
MENT,    GIVES  TO   HIS   WIFE  THE   USE    OF    HIS    MANSION 
AND  HOUSEHOLD  FURNITURE,  PLATE,  JEWELS,  &c.,  DURING 
WIDOWHOOD,  AFTER  WHICH  THE  HOUSEHOLD  FURNITURE 
IS  TO  GO  TO  HIS  ELDEST  SON,  AND  THE  JEWELS,  &o.  TO 
BE      EQUALLY     DIVIDED     AMONGST     HIS     DAUGHTERS.— 
ALSO    ABSOLUTE   BEQUEST  TO   WIFE  OF  THE  FURNITURE 
OP  HER  BED-CHAMBER,  AND   OF  A   CARRIAGE  AND  A  PAIR 
OF  HORSES  5  ALSO  OF  HOUSEKEEPING  PROVISIONS,  FUEL, 
AND    FODDER,  AND  OF  ALL  HER  WEARING  APPAREL  AND 
LINEN,     AND     ALSO     OF    ALL    THE    TESTATOR'S      READY 
MONEY.    ALSO  BEQUEST  OF  ALL  OTHER  THE  TESTATOR'S 
HORSES,    CARRIAGES,    &c.   TO    HIS   ELDEST    SON.    OF   HIS 
FOWLING  PIECES,  SPORTING  DOGS,  FISHING  TACKLE,   &c., 
TO   HIS  SECOND   SON,   WITH  THE   OPHON  OF  SELECTING 
ANY  TWO    SPORTING   DOGS    FROM   TESTATOR'S    KENNELS, 
ALSO  BEQUEST  OF  SIX  DOZEN  OF  WINE  TO  A  FRIEND,  THE 
REST  TO  GO  TO   HIS  ELDEST  SON.    ALSO  BEQUEST  OF  A 
CABINET   OF   CURIOSITIES;    OF  WEARING   APPAREL  TO   A 
SERVANT.    RELEASE  OF  A  DEBT  ON  A  PROMISSORY  NOTE, 
AND  ALSO  OF  A  DEBT  ON  BOND.    BEQUEST  OF  A  LEGACY 
TO  A   CREDITOR,  WITH  A  DECLARATION  THAT  IT   SHALL 
NOT    BE    CONSIDERED    A    SATISFACTION    OF    THE    DEBT. 
BEQUEST  OF  ONE  YEAR'S  WAGES  AND  A  SUIT  OF  MOURN- 
ING EACH  TO  SERVANTS,  AND  OF  MOURNING  TO  FRIENDS. 
ALSO   BEQUEST  OF  1,000/.  TO   YOUNGER  SONS,  AND  OF  7S0l. 
TO  DAUGHTERS  IN   ADDmON  TO  THE  PORTIONS  SECURED 
TO  THEM    BY  TESTATOR'S    MARRIAGE    SETTLEMENT.     BE- 
QUEST  OF  ALL  TESTATOR'S  LEASEHOLDS  TO  HIS  ELDEST 
SON.    APPOINTMENT  OF  TRUSTEES  AND  EXECUTORS,  WITH 
LEGACIES  OF  200/.  EACH  FOR  THEIR  TROUBLE.    BEQUEST  OF 
RESIDUE  AMONGST   ALL  TESTATOR'S  CHILDREN  IN  EQUAL 
SHARES,   AND  APPOINTMENT  OF  WIDOW,  DURING  WIDOW- 
HOOD,  TO  THE  GUARDIANSHIP  OF  HER  CHILDREN. 

3  B  2 
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WlUA, 


No.  XXII. 


Wm,  by  which 

Testafor  girea 

to  Wife  use 

of  Mansion^  (f  c. 

daritig 
Widowhood^  ^e. 


1.  Direction    that    testator  shall  be 

buried  in  the  family  vault. 

2.  Testator    confirms    his    marriaffe 

settlement,  whereby  a  rent- 
charge  of  1,000Z.  is  ((ranted  to 
his  wife. 

3.  Bequest  of  use  of  mansion-house 

to  wife  durinf(  widowhood,  she 
payinf(  rates  and  taxes,  and 
keeping  the  premises  in  repair. 

4.  Absolute  bequest  to  wife  of  her 

bed-room  furniture. 

5.  Bequest  to  wife  of  the    use    of 

household  furniture,  plate, 
jewels,  pictures,  &c.,  during 
widowhood,  and  after  the  deter- 
mination of  her  interest,  the 
household  furniture,  piate,  pic* 
tures,  &c.,  to  go  to  testator's 
eldest  son. 

6.  Jewels,  trinkets,  &c.,  to  be  equally 

divided  amongst  testator's 
daughters. 

7    Wife  to  sign  inventory. 

8.  Bequest  to  wife  of  a  carriage  and 

pair  of  horses. 

9.  Of  housekeeping  pronsions,  fuel, 

fodder,  and  live  stock. 

10.  Bequest  to  wife  of  her  wearing 
apparel. 

]  1.  Also  of  all  testator's  ready  money, 
and  moneys,  in  his  banker's 
hands. 

12.  Bequest  of  a  gold  watch  and  ap- 

pendages to  testator's  eldest  son. 

13.  Also    of    horses,    carriages,  &c., 

except  the  chaise  and  pair  pre- 
viously given  to  his  wife. 

14.  Bequest  of  fowling  pieces,  fishing 

tackle,  &c.,  with  power  of 
selecting  two  sporting  dogs,  to 
testator's  second  son. 


15.  Bequest  to  testator's  third  soad 

plants  and  exotics. 

16.  Beouest    of  six    dozen  of 

with  power  to  select  the  asai 
from  testator's  cellars. 

1/.  Remainder  of  wine  and  spiriti  to 
ffo  to  testator's  second  son. 

18.  Bequest  of  a  collection  of  stnfej 

birds,  fossils,  minerals, 
coins,  &c. 

19.  Bequest    of     testator's 

apparel  to  an  old  servant. 

20.  Release  of  a  debt  of  1002.  iipoa  a 

promissory  note. 

21.  Release  of  a  bond  debt  for  5002. 


22.  Bequest  of  a  legacy  to  a 

with  a  declaration  that  it  sbsfi 
not  be  construed  a  satisfaetiaB 
of  the  debt. 

23.  Bequest  of  one    yearns   wages  to 

servants. 

24.  Servants  to  have  a  suit  of  moan- 

ing each. 

25.  Bequest  of  mourning  rin|^ 

26.  Bequest  of  1 ,000/.  each  to  younfer 

sons,  and  of  750/.  to  each  of 
testator's  daughters  in  additioa 
to  the  sums  secured  to  them  bf 
his  maniage  settleoaent,  aad 
charge  of  the  same  upon  us- 
settled  estates. 

27*  Bequest  of  leasehold  estate  to 
testator's  eldest  son. 

28.  Appointment  of  trustees  aad 
executors,  with  legacy  of  2O0/. 
each  for  their  trouble. 

29-  Bequest  of  reversion  amongst  ail 
testator's  children  eqoaUy. 


30.  Appointment  of  testator's 

to  the  guardianship  of  his  cbO- 
dren  during  her  widowhood. 


[Commence  willy  ut  ante.  No.  I.,  clause  1,  p,  632.] 


Slutorshau'        ^*  ■'"  ^^^^^^  ^^^^  ^  ™*y  ^®  buried  in  my  family  vault,  in  the  parid 

be  baried  in  the  cburch  of  St. 
family  vault 


in  the  county  of  N ,  and  that  my  fiineni 


may  be  conducted  with  as  much  privacy  as  possible. 


Testator 
confinnK  liia 


2.  I  HEREBY  RATIFY  AND  CONFIRM  the  Settlement  made  by 
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le  upon  my  marriage  with  my  present  wife,  whereby  she  is  en-       Wxlia 
[tied  to  the  annual  sum  of  IfiOOL  for  the  term  of  her  life  in  case    No.  xxil. 
tie  shall  happen  to  survive  me,  charged  upon  certain  of  my  real  wiirbTtohieh 
states  in  such  settlement  mentioned.  Testator  giota 

to  Wife  u$s 
of  Mansion f  <^. 

3.  I  ALSO  GIVE  AND  BEQUEATH  unto  my  said  wife  the  use  and  widowhood,  fc, 

njoyment  of  my  said  capital  mansion  house  at during  the  nuirrirTHettle- 

erm  of  her  natural  life,  if  she  shall  so  long  continue  my  widow,  ™*°^  whereby 

.  /.I  Ti  *  rent-charge  of 

he  paying  the  rates  and  taxes  for  the  same,  and  at  her  own  proper  i,ooo^is 
iosts  and  charges  keeping  the  said  premises  in  good  and  tenantable  ^. 

epair. .  Bequest  of  use 

of  mansion- 
hoose  to 

4.  I  ALSO  GIVE  unto  my  said  wife,  all  the  household  furniture  testator's  wife 

(iuriDfiT  widow* 

ind   effects  which,  at  the  time  of  my  decease,  shall  be  used  or  hood,  she  paying 

employed  by  her  in  her  bed-chamber,  at  my  said  mansion  at ,  tax<^Md*°^ 

For  her  absolute  use.  keeping  the 

premuea  id 
repair. 

5.  I  ALSO  GIVE  unto  my  said  wife  the  use  of  all  the  household  Absolute 

beqaest  to  wife 

furniture  and  effects  which  shall  be  in  or  about  my  mansion  house  of  her  bedroom 
at at  the  time  of  my  decease ;  and  also  the  use  of  all  my  plate  ""**  "*" 

,  ,  ,  Beqaest  of 

and  plated  ware,  household  linen,  jewels,  jewellery,  necklaces,  brace-  household 
lets,  rings,  trinkets,  and  ornaments  of  the  person  (excepting  my  jeweisTpictoi^ 
gold  watch,  with  the  appendages  hereinafter  mentioned),  and  *l80*^y^^***°'^'" 
of  all  ray  books,  pictures,  drawings  and  prints,  during  the  term  of  «^»dowhood,  and 
her  life,  if  she  shall  so  long  continue  my  widow;  and  after  her  mination  of  her 
decease,  or  marriage,  then  as  to  my  said  household  furniture  and  ^^oid  * 
effects,  plate  and  plated  ware,  household  linen,  'books,  pictures,  fa"»»tji™.  P^**®, 
drawings  and  prints,  I  give  and  bequeath  the  same  unto  my  testator's  eldest 
eldest  son  {C,  B.\  if  he  shall  be  living  at  the  time  of  the  decease 
or  future  marriage  of  ray  said  wife ;  but  in  case  he  shall  be  then 
dead,  then  I  give  and  bequeath  the  said  furniture  and  effects 
so  bequeathed  to  hira,  unto  and  amongst  such  of  his  children  as 
shall  be  then  living,  in  equal  shares,  and  to  be  divided  and  appor- 
tioned between  them,  if  more  than  one,  at  such  time,  and  in  such 
manner  as  the  trustees  or  trustee  for  the  time  being  of  my  will 
shall  in  their  or  his  discretion  think  fit. 

6.  And  as  to  my   said  jewels,  necklaces,   bracelets,  rings,  Je'«^e|s,Wnkets, 
trinkets,  and  ornaments  of  the  person,  I  give  and  bequeath  equally  divided 
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WiLiA       the  same  unto  and  amongst  such  of  my  daughters  as  shall  be 

No.  xxiL    at  the  time  of  the  decease  or  future  marriage  of  mj  said  wife^ti 

Will,  by  which  ^®  equally  divided  amongst  them,  if  more  than  one,  in  sncb  propv- 

^^'^^^9^^  lions  as  my  said  trustees  or  trustee  for  the  time  being  shall  oooaidff 

to  Wife  fue  ^  ^  ^  ... 

o/Manaion,  #«•  to  be  as  nearly  equal  in  value  as  possible ;  such  division  to  be 
Widowhood,  4c  made  by  my  said  trustees  or  trustee  for  the  time  being  as  soon  a 
•monnt"  Conveniently  may  be  after  the  decease  or  future  noarriage  of  mj 
tefctetor*8         gaid  wife. 

danghten. 

^tS;?°  "  7.  AUD  I HBBBBT  DiBBCT,  that  aa  80011  US  Conveniently  nay  k 
after  my  decease,  my  said  trustees  or  trustee  for  the  time  beag 
shall  cause  a  correct  inventory  to  be  taken  of  all  the  aforeBBJ 
articles,  the  use  whereof  is  so  bequeathed  to  my  said  wife  dming 
her  widowhood  as  aforesaid,  and  shall  cause  two  copies  of  sodi '» 
ventory  to  be  made ;  each  of  which  copies  shall  be  signed  by  fSf 
said  wife,  and  by  my  said  trustees  or  trustee,  of  which  my  aH 
wife  shall  keep  one  copy,  and  my  said  trustees  or  trustee  the  other 
copy,  (a)  And  I  hebebt  dibect  and  deolabe,  that  after  tk 
delivery  of  such  inventory  as  aforesaid,  my  said  trustees  or  trosts 
for  the  time  being  shall  be  exonerated  from  all  responsibility  wi& 
respect  to  the  custody  of  the  articles  specified  in  such  inyentoij} 
until  they  or  he  shall  receive  actual  notice  of  the  death  or  fiitaR 
marriage  of  my  said  wife. 

Bequest  to  wife        g^   J    ^^gQ    ^jy^g    ^jq^    BEQUEATH    Unto   mv    Said    Wife,   WT 
of  a  carnage  •'  ^      " 

and  pair  of  carrii^e  or  coach,  with  the  harness  and  all  other  aoooutremento 
belonging  thereto ;  and  also  the  pair  of  horses  used  for  drawii^  Ae 
same ;  or  such  other  carriage  or  coach,  harness  or  aooontremeslB 
thereunto  belon^ng,  or  pair  of  horses  usually  employed  for  drawii; 
the  same,  of  which  I  shall  or  may  be  possessed  at  the  time  of  17 
decease. 

^^p^SHwtS       *•  ^  -^^^^  ^^^^  ^^™  BEQUEATH  uuto  my  Said  wife,  aD  Ae 


'Puit\9B  taking  (a)  It  is  always  prudent,  although  not  actually  neoessaiy,  to  dinet  M 
limited  mtereetB  persons  taking  a  fimited  interest  in  property  of  this  kind  should  sign  an  ioveo- 
m  movables  ^^^^  ^^^  ^  ^^^y^  ^  direction  he  omitted,  the  Court  of  Chanceiy  wiU  order  loeh 
"^  Ded  to^skn  i^^^^^^'J  to  he  prepared  and  signed  accordingly,  which  may  be  kept  either  bf 
an  inveoto^  ^^^  person  next  entitled  in  succession,  or  deposited  in  the  Master's  office;  hi 
^'     the  party  taking  such  limited  interest  cannot,  it  seems,  be  compelled  to  p^ 

security  for  the  preservation  of  such  articles :  (Bill  v.  Kynasion,  2  Atk.  dl ; 

Slannmg  v.  SiyU,  3  P.  Wms.  S35 ;  Condvitt  v.  Stone,  1  Coll.  285.) 
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Eiel^    hoosekeeping  provisions,  and  all   other  consomable  stores      Willi. 

excepting  wines  and  spirits),  and  also  all  mj  cows,  pigs,  poultry  Ko.  xxii. 

nd  other  Rye  stock,  together  with  all  corn,  hay,  straw  and  fodder,  witi^bylakh 

rhicb  shall  be  in  or  about  my  said  mansion  house  and  premises  at  ^*^^?^^*^ 

•^  ^  to  Wife  u» 

he  time  of  my  decease.  ^  j/oiMton,  ^. 

durinff 
Widowhood^fe. 

10.  I  ALSO  GIVE  unto  my  said  wife  all  the  wearing  apparel  and       TTT  ^ 
inen  usually  worn  by  or  reputed  to  belong  to  her.  iiT«  0iock. 

Bequest  to  wife 
^  ,  of  her  wearing 

11.  I  ALSO  GiYB  unto  my  said  wife  all  my  ready  moDey»  and  appAreL 
dX\  8uch  moneys  as  I  shall  have  in  the  hands  of  my  bankers  at  the  ^^^^^^ 
time  of  my  decease,  for  her  immediate  purposes,  (b)  money,  and 

moneys  in  his 
«  bankei's  hands. 

12.  I  ALSO  ory£  auto  my  said  son  (£7.  J3.),  my  gold  watch  Beqnestofa 
which  I  now  usuaUy  wear,  together  with  the  gold  chain,  seals,  appendages  to 
and  other  appendages  attached  thereto.  i^?*""" "  *^*^ 

13.  I  ALSO  GIVE  onto  my  said  son  (C  J5.),  all  my  saddle  and  Alao  of  horses, 
other  horses,  together  with  all  chaises,  carriages  and  other  yeiiicles,  except  the 
harness,  saddles  and  other  accoutrements  (excepting  the  carriage  previon^y  ^L, 
and  pair  of  horses  and  harness  so  bequeathed  to  my  said  wife  ^  ^^  ^^®' 

as   itforesaid),  of  which  I  may  be  possessed  at  the  time  of  my 
decease. 

14.  I  GiyE  unto  my  second  son  {D,  B*\  my  two  double  bar-  Bequest  of 
relied  guns,  and  also  my  single  barrelled  gun,  and  rifle,  with  the  fishing i^u^ 
cases  and  other  appurtenances,  and  also  the  powder  flasks  and  shot  ^^^  ^ 
belts   and  other  articles  thereunto  belonging ;   and  also  all  my  Beiecting  two 

sporting  dogs, 

fishii^  rods  and  fishing  tackle  whatsoeyer.  I  also  authorize  to  testator's 
my  said  son  to  take  from  my  kennels  any  such  two  of  my  sporting  ***^°  "**"* 
dogs^as  he  may  think  proper  to  seleet. 

15.  I  oryE  unto  my  third  son  {E.  B.)  such  of  my  plants  and  Bequest  to 

, .  1    -11    1        •  t_  X  X  xi-     testator's  third 

exotics  as  shall  be  in  my  greenhouses  or  conseryatoiy  at  the  .on  of  plants 
time  of  my  decease,  as  he  may  think  proper  to  select  ^^  exotics. 


(b)  A  bequest  of  "  ready  money"  will  inclade  moneys  in  a  banker^s  hands :  Practical 
^orkir  V.  Marokant,  1  Phil.  366;  Montresaor  v.  Atoniressor,    1  Coll.  693.)  obserrationa. 
Still  it  is  better  to  particulaiise  the  moneys  as  in  the  aboye  olaose,  so  as  to 
prevent  all  possible  dispute  upon  the  matter. 
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Wills.  16.  I  GIYE  onto  my  esteemed  friend  (iZ.  S.)y  such  ox  dcna 

No.  xxiL     of  my  best  wine  as  he  shall  think  proper  to  select    from  m 

Wm,  by  which  C®^". 
Testator  gives 

of  Mansion,  fc      17.  And  the  remainder  of  my  said  wine,  and  all  my  spirits  ani 
TVu^i^^.  spirituous  liquors,  I  give  unto  my  said  son  (  C.  B.) 


Bequest  of  six 
dozen  of  wine, 
with  power  to 
select  the  same 
from  testator's 
cellars. 

Reminder  of 
wines  and 
spirits  to  go  to 
testator*s  eldest 
son. 

Beqaest  of  a 
collection  of 
stuffed  birds, 
foshils,  minerals, 
medals,  coins, 
&c. 

Bequest  of 
testHtor's 
wearing  apparel 
to  an  old 
servant. 

Belease  of  a 
debt  of  5002. 
upon  a 
promissorj 
note. 


Release  of  a 
bond  debt  for 
500iL 


18.  I  oiYE  unto  my  old  and  valued  friend  (JR.  ^),  ibt 
collection  of  stuffed  birds,  and  other  animals,  shells^  fossik 
minerals,  medals,  coins,  antiquities,  and  all  other  my  curioa- 
ties  whatsoever,  and  also  the  cabinets  wherein  they  are  cw- 
tained. 

19.  I  GIVE  AND  BEQUEATH  unto  my  old  and  faithful  servut 
(i.  S.)  all  my  wearing  apparel  and  linen  of  which  I  shall  be  po^ 
sessed  at  the  time  of  my  decease. 

20.  I  FORGIYE  unto  (debtor)  the  sum  of  10021,  for  moneys  owii^ 
from  him  to  me,  and  for  which  I  now  hold  his  promissory  note, 
payable  upon  demand,  and  all  interest  due  upon  the  same  at  tie 
time  of  my  decease ;  ai^d  I  hereby  direct,  that  in  case  of  ins 
decease  in  my  lifetime,  that  his  representttives  shall  be  entitled 
to  the  benefit  of  this  bequest  in  the  same  manner  as  if  he  had 
survived  me.  (c) 

21.  I  ALSO  FORGIYE  unto  {bond  debtor)  the  sum  of  500/L,  which 
he  now  owes  me  upon  his  bond,  and  all  interest  which  may  be  doe 
in  respect  of  the  same  at  the  time  of  my  decease ;  and  I  dib£CT 
that  the  said  bond  shall  be  delivered  up  to  be  cancelled,  and  tht 


Practical 
suggestions. 


(c)  Whenever  it  is  intended  that  the  representatives  of  the  debtor  aretabivv 
the  advantage  of  the  bequest  in  case  the  debtor  should  happen  to  die  in  the 
testator^s  lifetime,  the  benefit  of  the  release  should  always  be  extended  to  tbe 
debtor's  representatives,  for  it  seems  that  a  release,  if  only  to  the  debtor  hf 
name  is  subject  to  lapse  in  case  he  should  die  before  the  testator :  {Sibtkorpt  r. 
Moxam,  3  Atk.  579;  Elliott  v.  Davenport,  1  P.  Wms.  83;  ThplisY,  Baker,ib,S6.) 
And  where  a  testator  released  and  forgave  to  A.B.  the  sum  of  500^  upoo  to 
bond,  and  directed  the  bond  to  be  delivered  up  to  him  to  be  cancelled,  it  «>* 
held  that  the  will  did  not  import  a  general  release ;  and  that  the  benefit  of  tbe 
release  lapsed  by  the  death  of  the  legatee  before  the  testator :  {Izon  r.  Ai/^i 
2  Pri.  34.)  A  release  of  a  debt  is  regarded  in  the  light  of  a  specific  gift,  tod  is 
not  subject  to  abatement  in  case  of  a  deficiency  of  assets. 
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in  case  of  his  decease  in  my  lifetime,  that  his  representative  shall       Wilu. 
be  entitled  to  the  benefit  of  this  request  in  the  same  manner  as  if    No.  Xxii. 
he  had  sarvived  me.  wi^^uH 

Testator  gives 
•22-1  ALSO  GIVE   AND    BEQUEATH  UntO  (creditor)  the    sum   Otqf  Mansion,  ^c. 

500L  sterling ;  and  I  hebebt  DniECT  that  the  said  legacy  shall  widowh(Md4c. 
not  be  taken  to  be  in  full  or  in  part  satisfaction  of  any  sums  of  ^     ~^ 

*  •'  Bequest  of  a 

money  which  are  now,  or  at  the  time  of  my  decease  may  be^  owing  legacy  to  a 
from  me  to  the  said  (creditor.)  (d)  declaration  that 

it  shall  not  be 

23.  I  GIVE  unto  each  of  my  domestic  servants,  both  male  and  satisfactioiiof 

the  debt. 
. Bequest  of  one 

• 

(cQ  It  18  a  general  rule,  that  where  a  person  indebted  to  another  bequeaths  to  Bequest  of  a 
him  fis  great  or  a  larger  sum  of  money  than  the  debt,  and  whether  sucn  debt  be  legacy  whether 
or  be  not  noticed  in  the  will,  the  bequest  will  operate  as  a  satisfaction  of  the  debt  ^  satisfaction  of 
(Brown  v.  Dawson,  Pre.  Cha.  240;  Fowler  v.  Fowler,  3  P.  Wms.  364;  Gaynor  *  P^®^^°? 
▼.  Wood,  Dick.  331),  unless  there  are  some  expressions  in  the  will  by  which  it  j     J?® 
can  be  shown  that  the  testator  designed  to  confer  a  benefit  as  well  as  to  satisfy  ^^ 
a  claim.     Still,  as  the  rule  which  construes  a  bequest  to  operate  as  a  satisfaction 
of  a  debt  is  not  looked  upon  in  a  favourable  light,  whenever  there  is  no  defi- 
ciency of  assets,  the  courts  are  not  unwilling  to  lay  hold  of  any  little  circumstance 
which  will  take  the  case  out  of  the  strict  application  of  the  rule,  and  thus  enable 
a  testator  to  be  generous  as  well  as  just.    Hence  a  bequest  of  property  of  a 
different  nature  from  the  debt  will  be  sufficient  to  repel  the  inference  of  satis- 
faction ;  consequently,  as  money  and  lands  are  things  of  a  different  nature,  a 
gift  of  one  shall  never  be  taken  as  a  satisfaction  of  the  other :  (Eastwood  v. 
Vincke,  2  P.  Wms.  61 6  ;  Forsight  v.  Grant,  1  Yes.  298);   neither  is  a  bequest 
of  a  legacy  an  extinguishment  of  a  negotiable  security:  {Carr  v.  Eastabrook, 
3  Yes.  594.)     Nor  will  a  debt  due  on  an  open  and  running  account  be  deemed 
satisfied  by  a  bequest  of  a  legacy,  for  at  the  time  the  testator  gave  the  legacy, 
he  might  not  have  been  aware  that  anything  whatever  was  owinsr  from  him  to 
the  legatee,  and  therefore  no  inference  can  arise  that  he  meant  the  legacy  as  a 
satisfaction  of  a  debt  which  he  did  not  know  to  have  any  existence:  (Rawlins 
T.  Powell,  I  P.  Wms.  279;  S.  C,  Pre.  Cha.  314;  Thomas  v.  Benneff,  2  P.  Wms. 
34*2.)     Upon  this  principle  also  a  legacy  is  no  satisfaction  of  a  debt  contracted 
subsequently  to  the  will:  (Cranmer^s  case,  3  Salk.  508.)    Nor  will  legacies  to 
servants,  to  whom  wages  may  be  due,  be  ever  deemed  a  satisfaction :  (Richard' 
son  v.  Orease,  3  Atk.  69-) 

In  order  also  that  a  legacy  may  operate  as  a  satisfaction,  it  most  at  least  be  Legacies  to 
equal  in  amount  to  the  debt,  for  if  less,  it  wiU  not  amount  to  a  satisfution  even  operate  as  a 
pro  tanto:  (Eastwood  v.  Vincke,  sup,)     It  seems,  however,  that  if  any  specific  satjrfaction  of  a 
thing,  as  a  piece  of  art,  or  curiosity,  as  a  fine  picture  or  the  like,  be  bequeathed  j    I?'"'  *\ 
in  express  satisfaction  of  a  debt,  and  be  accepted  as  such  by  the  creditor,  it  j®      ^^° 
would  be  treated  as  a  satisfaction,  notwithstanding  it  should  eventually  turn 
out  that  the  gift  was  of  less  value  than  the  debt :  (Byde  v.  Bgde,  1  Cox,  49-) 

To  operate  as  a  satisfaction  of  a  debt,  the  time  of  payment  of  the  legacy  must  The  time 
be  eaually  certain  as  of  the  debt  (Richardson  v.  Grease^  sup.) ;  and  there  must  of  payment 
also  be  equal  certainty  of  payment ;  therefore  a  legacy  on  a  condition  or  con-  ™^t  be  equally 
tingency  will  never  be  construed  as  a  satisfaction  :  (Nicholls  v.  Judson,  2  Atk.  ^'^^"^ 
301.) 

The  fund  also  must  be  equally  beneficial  to  the  creditor,  and  for  this  reason  a  ^®  ^^  °^^ 
residuary  bequest  will  never  be  construed  as  a  satisfaction :  (Devise  ▼.  PoiUet,  vL!!^^ 
Pre.  Cha.  240,  n.) ;  on  account  of  the  uncertainty  at  the  amount 
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Wills.       female^  living  with  me  at  the  time  of  my  death,  that  shall  ka^s 
No.  XXII.    been  in  my  semce  for  upwards  of  twelve  calendar  monthe,  one 
waihytokich  7^^^  wages^  in  addition  to  what  shall  be  due  to  them  on  aoooimt 
^^^  gives  of  wages  at  the  time  of  my  decease. 

to  Wife  use  ^  ^ 

of  Mansion  fc, 

Wichl^^Sc.     24.  I  ALSO  DiBBCT,  ^at  my  said  executors  shall  suf^Iy  each 
^ of  my  said  domestic  servants  with  one  decent  suit  of  mourning 

years  wages  to        ,     "^  ... 

serTants.  suitable  to  the  respective  situations  they  may  severally  fill  in  my 

ServantotohaYe  household  at  the  time  of  my  decease. 

a  anit  of  ^ 

moorou^  each. 

Beqaeat  of  25.  I  GITE  to  cach  of  my  friends  (iNSEBT  names),  the  sum  of 

moammg  rmgs.  £  each,  for  the  purchase  of  mourning  rings. 

Beqaest  of  26.  I  GIVE  to  cach  of  my  youngcr  sons  the  sum  of  l^OOU 

yoangersons,  starling;  and  to  each  and  every  of  my  daughters^  the  sum  of 

toeach  rf^^  750t  Sterling,  in  addition  to  the  portions  secured  to  them  re^eo- 

tesutor'a  lively  by  my  said  hereinbefore  recited  marriage  settlement.     AnD 

addition  to  the  I  BO  HEREBY  CHABGE  all  my  real  estates  not  included  in  such 
^em  hj^  ^  settlement  with  the  payment  of  the  said  several  sums  so  devised 

Mtd^^^L    d  by  me  to  my  said  younger  sons^  and  to  each  and  every  my  aaid 

charge  of  the  daughters  as  aforesaid^  in  aid  of  my  personal  estate,  {e) 

aazne  apoa 
unsettled 

®^*^  27.  I  GIVE  AND  BEQUEATH  unto  my  Said  eldest  son  (C  B.), 

leasS^d  estate  ^  ^7  leasehold  estates  whatsoever  and  wheresoever,  to  hoij> 


How  hi  a  (e)  With  respect  to  legacies  to  cbildren  operating  as  a  satisfaction  of  poitioBB 

bequest  of  secured  to  tbem  by  a  testator's  marriage  settlement,  a  different  rale  prevails  tban 
legacies  will  in  case  of  creditors ;  for,  as  we  have  already  noticed,  a  beqaest  of  a  legacy  of  a 
operate  as  a  lesser  amount  than  the  debt  will  not  be  a  satisfaction  even  j^ro  tatUo  ;  whereas 
satisfaction  (^  ^q  ^\^^  ^^^j^  ^f  portions,  although  the  bequest  is  not  equal  in  amount  to  the 
portions sacaced  portion,  it  will  still  be  a  satisfaotioB  in  part:  (Jessoa  v.  Jeuon,  2  Vem.  355.) 
jJ^^^^^       Nother,  it  seems,  will  a  diffiareace  in  the  time  of  payment  of  the  legacy  be 


safficient  to  repel  the  presumption  of  satisfaction,  and  in  sudi  case  the 
win  be  put  to  their  election  to  take  either  their  portion  or  their  legacy :  (firaea 
V.  Bmcfi,  2  Yarn.  439.)  An  inlant,  however,  it  eeems,  w411  be  allowed  until  he 
comes  of  age  to  make  his  election.  But  although  a  diffeienoe  in  the  time  of 
payment  mil  not  repel  the  presumption  of  satisfaction  of  a  portion^  still  the 
bequest,  in  order  to  operate  as  a  satisfaction,  must  be  of  the  same  nature,  and 
be  as  certain  as  to  its  eventual  payment,  as  the  portion  itself:  a  devise  of  land, 
therefore,  is  no  satisfaction  of  a  money  portion,  neither  is  a  bequest  of  moniy 
any  satisfaction  of  a  settiement  of  land :  (£s2to«ts  v.  UthwaUe^  1  Atk.  426 ; 
Bengough  v.  Walker,  15  Yes.  512.)  Neither  will  contingent  legacies  be  aasiia- 
faotion  of  absolute  portions,  and  if  the  bequests  are  given  with  a  view  to  aome 
other  purpose  than  the  portions  wore  desSgaed,  they  will  bot  be  construed  to 
be  in  satisCtM^tion  of  suoh  portions :  (UmAigry  v.  Hambmr}^^  2  Bro.  C.  C.  352.) 
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to  him^  his  executors,  administrators  and  assigns,  for  all  such  term.       Wills. 
estate  and  interest,  as  I  shall  be  possejssed  of  therein.  (/)  Ho.  yxn. 

WiU,  bywkich 

28.  I  ALSO  APPOINT  my  valued  and  esteemed  friends  (trustees'  Testator  gives 
names),  trustees  and  also  executors  of  this  my  will,  and  I  give  of  Mansion,  ^. 
to  each  of  them  the  said  {trustees)^  the  sum  of  200/.  for  their  ^^aweAoodA? 
trouble  in  executing  the  office  of  such  trustees  and  executors        — - 

,  ^  to  testator's 

respectively.  (^)  eldest  son. 

Appointment 
of  trustees  and 

29.  Akd  dl  the  rest^  t^sidue  and  remainder  of  my  personal  executors,  with 
estote  and  effects,  I  give  unto  all  and  every  my  sons  and  daughters  ^^or  their 
as  shall  be  living  at  the  time  of  my  decease,  equally  to  be  divided  ^^^^^ 
between  them.     [Insert  power  to  change  trusteesy  ut  ante,  No.  L,  r^dlw  amount 
clause  11,  p.  637;  also  declaration  that  trustees^  receipts  shall  Je^J.,^**^"„ 

'  *  *  childreneqnally. 

sufficient  discharges,  ut  ante.  No.  II.,  clause  7,  p.  643.] 

30.  And  I  hebebt  appoint  my  said  wife,  during  such  time  Appointment  «f 

•^  .  testator's 

as  she  shall  continue  my  widow,  to  be  the  sole  guardian  of  the  widow  to  the 
persons  and  estates  of  my  said  children  during  their  minorities ;  \^  culidnn^ 
and  after  her  decease  or  future  marriage,  I  appoint  the  said  ^^°^i^ 
(^trustees)  guardians  of  my  said  children.    [Add  claiue  of  revocation, 
wi  antey  No.  YI.,  clause  25,  p.  661.] 

In  witness,  &c. 


(/)  It  18  always  prudent,  where  a  testator  has  freehold  eetates  which  be  Practloal 
intends  shall  go  to  his  eldest  son,  or  any  other  person,  to  add  a  general  hequeat  remarks. 
of  leaseholds,  so  as  to  include  any  portions  of  the  pnmerty  which  nu^  happen 
to  be  of  leasehold  tenure,  and  which  would  otherwise  devolve  upon  his  personal 
representatives. 

(ff)  Whenever  legacies  are  given  to  trustees  or  executors,  it  is  always  proper  praotioal 
to  state  whether  such  legacies  are  so  given  as  a  compensation  for  their  trouble  saggestioDs. 
in  discharging  the  duties  of  their  office,  so  as  to  prevent  any  questions  from 
bemg  aft^wards  raised  in  case  thev  should  renounce  or  become  incapable  to 
exercise  the  office,  as  to  whether  they  should  still  be  entitled  to  claim  their 
legacies ;  for  although  the  general  rule  seems  to  be  against  such  claim,  it  is  the 
safer  plan,  by  an  explicit  statement,  to  remove  all  doubt  whatever  upon  the 
subject. 
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WILL,  BEQUEATHING  1,500/.,  TO  BE  INVESTED  IN  STOCK,  AND 
THE  DIVIDENDS  APPLIED  IN  THE  MAINTENANCE  OF  A 
CHARITY  SCHOOL  UPON  THE  PRINCIPLES  OF  THE  ESTAB- 
LISHED  CHURCH,  WITH  A  DESIRE  THAT  THE  DONATION  MAY 
BE   DENOMINATED  AFTER  THE  DONOR'S   NAME,  (a)     ALSO, 


Chftritabte  osee.  (a)  The  Statute  of  Wills  (32  Hen.  8,  o.  1,  explained  by  stat.  34  &  35  Hen.S, 
Stat  9  Geo.  2,  c.  5,)  imposed  do  restraint  upon  devising  lands  to  charitable  uses;  aod  the 
c.  36.  statute  43  Elis.  o.  4,  tended   even  to  encourage   dispositions  of  this  kind: 

{Flood's  case.  Hob.  136;  CoUinson*s  case^  id.  ib,;  Atiomey^Generul  t.  2^ 
2  Vern.  453 ;  Attorney*^  General  v.  Burdett,  ib,  755;  Rivetfs  ease^  3  Chs.Bcp. 
220;  S.  C,  Moor,  890,  pi.  1253.)     But  as  devises  to  charitable  uses,  like  iH 
other  gifts  of  land  in  mortmain,  rendered  the  property  for  ever  unalieDable, 
great  public  inconvenience  must  eventually  have  ensued  if  dispositions  of  thii 
kind  had  been  carried  to  any  considerable  extent,  which  at  length  became » 
apparent  that  the  Legislature  thought  proper  to  put  a  proper  check  upon  gifts  ^ 
this  nature.    This  was  e£Pected  bj  the  statute  9  Geo.  2,  c.  36,  commonlyt  thoos^ 
not  very  accurately,  called  "  The  Statute  of  Mortmain.'^ 
Statute  of  Mort-      The  above-mentioned  statute,  after  reciting  that  gifts  or  alienations  in  mart- 
main,  9  Geo.  2|  main  were  prohibited  by  Magna  Charta  and  divers  other  wholesome  laws,  la 
c.  36.  prejudicial  to,  and  against  the  common  utility ;  nevertheless,  that  public  mil- 

chief  had  of  late  greatly  increased  by  large  and  improvident  alienations  or 
dispositions  made  by  languishing  or  dying  persons,  or  oy  ^ther  persons,  to  uses 
called  charitable  uses,  to  take  place  after  their  deaths,  to  the  disinherison  of  tbdr 
lawful  heirs,  for  remedy  whereof  it  is  enacted,  that  from  and  after  the  24th  dtj 
of  June,  1736,  no  manors,  lands,  rents,  tenements,  advowsons,  or  other  here- 
ditaments, corporeal  or  incorporeal,  whatsoever,  nor  any  sum  or  sumsof  monej. 
goods,  chattels,  stock  in  the  public  funds,  securities  for  money,  or  any  other 
personal  estate  whatsoever,  to  be  laid  out  and  disposed  of  in  the  purchase  of  ti^ 
lands,  tenements,  or  hereditaments,  shall  be  given,  granted,  aliened,  limited, 
released,  transferred,  assigned,  or  appointed,  or  in  anywise  conveyed  or  settled, 
to  or  upon  any  person  or  persons,  bodies  politic  or  corporate,  or  otherwise,  for 
any  estate  or  interest  whatsoever,  or  anyways  charged  or  incumbered  hj  u/ 
person  or  persons  whatsoever,  in  trust,  or  for  the  benefit  of  any  charitable  usn 
whatsoever,  unless  such  gift,  conveyance,  appointment,  or  settlement  of  an/ sod 
lands,  tenements,  or  hereditaments,  sum  or  sums  of  money,  or  other  f^^ 
estate  (other  than  stock  in  the  public  funds),  be  made  by  deed  indented,  se^ 
and  delivered  in  the  presence  of  two  or  more  credible  witnesses,  twelve  caieodar 
months  at  least  before  the  death  of  such  donor  or  grantor  (including  the  dsjs 
of  execution  and  death),  and  be  enrolled  in  the  High  Court  of  Chancery  vitiuo 
.  six  calendar  months  next  after  the  execution  thereof;  and  unless  such  >^^J^ 

transferred  in  the  public  books  usually  kept  for  the  transfer  of  stock  six  calendsr 
months  at  least  before  the  death  of  such  donor  or  grantor  (including  the  dsjs 
of  transfer  and  death),  and  unless  the  same  be  made  to  take  effect  in  possessioD 
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for  tbe  charitable  use  intended  immediately  from  the  making  thereof,  and  be,  Sunuo/Mimey, 
without  any  power  of  revocation,  reservation,  trust,  coDdition,  limitation,  clause,    to  be  invesUd 
or  agreement  whatsoever,  for  the  benefit  of  the  donor  or  grantor,  or  of  any  otlier      in  Stock, 
person  or  persons  claiming  under  him:  (sect.  1.)     In  Way  v.  East,  22  L.  T.  for  Charitabie 
Kep.  156,  A.  granted  an  annuity  out  of  leaseholds  to  trustees  for  charitable      Purpotes. 

purposes.    It  was  done  by  indenture,  duly  enrolled,  and  made  twelve  months         

before  A.*s  death.  He  kept  the  deed  for  eleven  years  after  its  execution,  and 
gave  a  cheque  for  the  amount  of  the  annuity,  which  cheque,  however,  he  subse- 
quently received  back.  The  evidence  proved  a  secret  understanding  between  the 
parties,  and  a  design  in  A.^s  mind  that  the  annuity  should  not  be  claimed  in 
bis  lifetime.  It  was  held  to  be  a  void  gift,  and  that  to  bring  the  case  within 
tbe  Mortmain  Act  it  was  not  necessary  that  the  design  should  appear  on  the 
instrument. 

By  the  three  next  sections  (sects.  2,  3,  4,)  the  act  is  declared  not  to  extend  to 
purchases  for  a  valuable  consideration  actually  and  bond  fide  made ;  nor  to 
dispositions  to  or  in  trust  for  either  of  the  two  English  Universities,  or  for  the 
Colleges  of  Eton,  Winchester,  or  Westminster,  for  the  better  support  and  main- 
tenance of  the  scholars  upon  the  foundation  of  the  same  colleges ;  or  to  the 
disposition  of  any  estate,  real  or  personal,  lying  or  being  in  Scotland. 

This  wise  provision  of  the  Legislature  does  not  absolutely  prohibit  a  gift  of  How  lands  may 
lands  to  charitable  uses,  but  merely  interposes  a  wholesome  restraint  upon  the  °<^  be  given 
too  free  alienation  of  lands  for  purposes  of  this  kind,  by  which  persons  under  a  *®  charitable 
mistaken  notion  of  religion,  bestowed  their  lands  upon  charities  to  operate  after  "^^^ 
their  deaths,  to  which  they  paid  no  regard  whatever  whilst  living;  and  therefore 
a  donor  may  still  give  lands  to  charitable  uses,  provided  he  does  so  by  deed  to 
take  effect  immediately  in  his  lifetime;   which  restriction,  as  to  the  mode  of 
giving,  which   can  be  only  effected  at  the  sacrifice  of  the  donor's   personal 
enjoyment  of  the  property,  has  proved  a  sufficient  test  of  tbe  sincerity  of  the 
true  impelling  motives  of  gifts  of  this  description,  to  dispel  all  apprehensions  of 
any  public  mischief  likely  to  arise  from  the  too  frequent  exercise  of  the  power  of 
donation  which  the  statute  still  permits. 

With   respect  to  the  kind  of  property  prohibited  to  be   given   by  will  to  What  kinds  of 
charities,  it  is  quite  clear  that  copyholds  and  even  leasehold  estates  for  years  are  property  are 
within  the  operation  of  the  act,  which  in  fact  extends  to  every  species  of  property  within  the 
which  savours  of  the  realty  {Howse  v.  Chapman,  4  Ves.  542);  hence,  moneys  ^^^P*  f"*! 
secured  upon  turnpike  tolls   (Knopp  v.  mUiams,  4  Ves.  430) ;  shares  in  the  operation  of  the 
Grand  Junction  Waterworks  Company  (^Ware  v.  Cumberland,  25  L.  T.  Rep.  ^^ 
138 ;  see  also  10  Ves.  44;  Ram.  on  Assets,  431 ;  Howse  v.  Chapman,  4  Ves.  542), 
or  by  an  assignment  of  poor  rates,  or  county  rates  {Finch  v.  Squire,  10  Ves.  41), 
or  any  moneys  secured  upon  mortgages  of  real  property  of  any  kind  or  des- 
cription, whether  in  fee,  or  for  a  term  of  years  (Attorney- General  v.  Earl  of 
Winchelsea,  3  Bro.  C.  C.  373) ;  moneys  secured  by  mortgage  of  rates  levied 
under  a  local  act  for  building  a  town-hall,  and  recoverable  by  distress  (Thomson 
V.  Kempson,  23  L.  T.  Rep.  186);  and  even  judgment   debts,  so  far  as  they 
operate  as  an  actual  charge  of  the  land,  will  aJl  come  within  the  scope  and 
operation  of  the  statute;   as  does  also  the  right  of  laying  down  mooring 
chains  in  the  river  Thames :  (Negus  v.  Coulter,  Wms.  Exors.  778,  2nd  edit.) 
In  Howse  v.  Chapman  (4  Ves.  542),  it  was  held  that  a  devise  of  canal  shares  was 
within  the  statute,  which  upon  the  same  principle  would  seem  to  include  also 
railway  shares.     But  in  the  recent  case  of  Re  Langham's  fViU,  22  L.  1\  Rep.  63, 
where  A.  by  will  gave  to  a  charity  some  canal  shares,  which  were  declared  by 
act  of  Parliament  to  be  personal  estate ;  and  al^o  a  sum  of  money,  secured  by 
mortgage  of  tolls  of  the  same  canal,  the  gift  of  the  shares  was  held  to  be  good, 
but  that  the  mortgage  was  within  the  Statute  of  Mortmain. 

Bat  the  more  recent  cases  on  the  subject  seem  to  have  determined  that  shares  What  interests 
of  the  latter  kind,  as  they  do  not  savour  of  the  realty,  do  not  fall  within  the  do  not  come 
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ffmn*ofjSmt!L  ^^P®  ^  ^  efiitoie,  and  thu  more  partioiilariy  m  most  of  the  aote  bf  «UA 

iobewwe^S^  ihese  oompanies  ue  oooBtituted,  negatiTe  in  the  most  poaitive  and  ezpaoH  tarn 

m  Slock,      ^^  qnalitj  of  real  eetate  ae  applicable  to  the  aharea;  and  by  the  Tta  aectioii  of 

/vr  Chariiaih  the  Companies  Conaolidatioa  Act  (8  Vict  c  16.)  it  is  expresaly  dedand  "tint 

Pmytmt,      all  shares  in  the  undertaking  shi^  be  personal  eatate>  and  tranamiaaiMe  ai 

snob,  and  shall  not  be  of  tiM  natoie  of  real  catate."    Thna  it  has  been  hdd 

within  the  that  the  shares  in  a  fj^as-light  oompanj  {SpwrUmg  ▼.  Parker,  9  Ben.  45oX  ^ 
operation  of  the  ni^^g^  in  a  dock  oompanv  (HiUau  ▼.  Qirard,  1  De  Gez  &  Sm.  183),  pofiaa 
*^  of  assurance,  by  which  tne  directors  engage  to  pay  out  of  the  fluids,  aie 

not  considered  as  aavonring  of  the  realty,  although  in  the  latter  inatanrp  tiie 
assets  of  the  assoranoe  company  consist  in  part  of  real  estate :  {Marck  r. 
Attorney-Oeneral,  5  Beav.  433.)    In  HUUm  ▼.  Cfirard,  above  refened  to,  whkk 
arose  out  of  a  bequest  of  shares  in  the  London  Dock  Compauiy  and  Weak 
India  Dock  Company,  Sir  Knight  Bruce,  V.-C,  said : — "  I  am  of  opinion  Aaft 
stock  in  the  incorporated  companies  in  question,  in  which  the    ahareholden 
are  interested  in  the  profits  to  be  made,  is  not  to  be  considered  aa   '  eatalei 
interest,  or  hereditaments,'  within  the  meaning  of  the  act  of  King  GeoiRe  1 
The  charity  is  therefore  entitled."    East  India  stock  has  been  dearly  held  aol 
to  be  within  the  Statute  of  Mortmain :  {Attomeif-Oemeral  ▼.  GiU$s  5  ll  J.  {JUS) 
44,  Ch.) 
Lien  of  teitator     It  has,  however,  been  decided  that  where  a  testator  who  haa  bequeathed  all 
on  the  Unds       his  personal  estate  to  charities,  afterwards  contracts  to  sell  any  of  hia  land^  the 
Bold  for  his        ii£Q  which  he  has  upon  the  property  sold  for  his  unpaid  purchase-moBcy,  vifl 
™P^<1  be  an  interest  in  land  within  the  meaning  of  the  statute,  and  will  not  pass  with 

^  bt^TS  ^®  ****  ^^  ****  personal  estate  j  (Harruon  v.  Harrisfm,  1  Russ.  &  MyL  71.) 
knds  within  ^^^  where  A.  being  entitled  to  certain  sums  of  money  which  were  to  ba 

^3  ^^  raised  by  the  ezecatioa  of  a  trust  for  sale  of  real  estote,  bequeathed  all  ha 

personal  estate  to  B. ;  B.  bequeathed  the  residue  of  her  personal  eatate  to  a 
Proceeds  of  the  charity.  It  was  contended  that  as  the  period  for  raising  the  sums  in  queatioo 
sale  of  real  had  arrived  in  the  lifetime  of  B.  (although  they  were  not  actually  raised  aatil 
estate.  ^Lftet  her  decease),  it  was  a  breach  of  duty  in  the  trustees  not  to  raise  them,  and 

this  neglect  ought  not  to  invalidate  the  gift,  especially  as  the  charities  had  do 
right  to  take  it  aa  land ;  but  Sir  John  Leach,  V.  C,  held,  that  theae  auoa, 
conatituting  an  intereat  in  land  at  the  testator's  death,  could  not  be  lefcallf 
given  to  charities:  (Attorney' Chneral  v.  Harley,  5  Madd.  321.)  And,  nabrntk- 
atending  the  Mortmain  Act  contains  no  express  words  prohibiting  a  beqoest  of 
moD^  arising  out  of  a  sale  of  lands,  it  is  quite  dear  that  such  a  beouest  k 
within  the  spirit  and  meaning  of  the  enactment:  (TVaateet  of  the  brilidt 
Museum  v.  White,  2  Sim.  &  Stu.  595.)  But  if  a  pecuniaiy  gift  to  a  diaii^ 
ia  charged  partly  upon  reiJ,  and  partly  upon  the  personal  estate  it  will  ba 
good  pro  tanto,  or  in  other  worda,  it  will  be  good  as  feur  aa  the  charge  oa 
the  peraonalty  extends,  but  void  as  to  the  charge  upon  the  lands  :  ( Waite  v. 
fVebb,  6  Mad.  71.) 
Assets  not  It  appears  to  be  now  a  fixed  rule  of  equitf  that  assete  will  never  ba 

marshalled  in     marshalled  in  favour  of  a  charitv:  ( Attorney ^  General  v.  Tyudall^  2  Eden,  207; 
fa^onr  of  Makeham  v.  Hooper,  4  Bro.  C.  (J.  153.)    A  learned  writer  on  the  law  of  aaaeCa 

chariuble  naes.  obaervea  (Ram.  on  Aaaete,  430),  that  formerly  a  distinction  appears  to  hata 
been  taken  between  the  bequest  of  a  legacy  and  of  the  residue.  For  whea 
a  peraon  bequeathed  a  legacy  out  of  peraonal  eatote  to  chariteble  uses,  and 
bequeathed  other  legaciea  oot  of  his  personal  estote,  and,  in  aid  of  the  per- 
sonalty devised  real  estote,  in  trust  for,  or  charged  with,  the  payment  of  debta 
and  legacies;  in  this  case,  there  being  two  funds  applicable  to  pay  the  dehta 
and  legacies,  a  Court  of  Equity  did  marshal  the  assets  in  favour  of  the  chaii^ 
by  throwing  over  the  legacies  (Ambl.  156,  217;  2  Eden,  211),  or,  as  the  caae 
might  be,  both  debta  and  legacies  on  the  real  estate :  (Ambl.  25.)  On  moR 
than  one  occasion  Lord  Hardwicke  steted,  and  in  this  doctrine  Lord  NortlH 
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ington,  it  shoolcl  seem,  ooDouired  (2  Eden,  21 1),  that,  "  when  thtre  are  general  Smu  cf  Mimtg^ 
lef(acies,  and  the  testator  has  charged  his  real  estate  with  the  payment  of  all    lo  6«  mouud 
bis  legacies,  if  the  personal  estate  is  not  sufficient  to  pay  the  whole,  the  coart      m  ficoefe, 
has  said  the  legacy  to  the  charity  shall  be  paid  out  of  the  personal  estaia»  for  Chariiabh 
and  the  rest  out  of  the  real  estate,  that  the  will  of  the  testator  may  be  per-      PvrpoHi. 
fomaed  tn  toto  :'*  (Ambl.  168,  217.)  • 

A  bequest  payable  oat  of  personal  estate  is  clearly  good,  bnt  if  given  to  be  Bequests  of 
laid  out  in  the  purchase  of  lands,  it  will  then  come  within  the  very  words  of  penonal  estate 
tbe   act,  and   even  a  recommendation  to  purchase  lands  will   be   considered  to  charities 
eqnallj  imperative  as  a  direct  command  to  that  effect,  and  the  bequest  will  ™*7  ^  good. 
be  invalidated  accordingly :  (AUorney'Oeneral  v.  Davies,  9  Ves.  646.)    But  it 
seems  that  if  an  option  is  given  to  the  tmstees,  either  to  lay  out  the  money, 
in  lands,  or  to  invest  it  in  the  funds,  the  bequest  will  be  unaffected  by  the 
statute  (^Soresby  v.  HoUitts,  Ambl.  212);  but  if  the  ultimate  direction  is  the 
parchase  of  lands,  a  mere  direction  that  the  moneys  shall  be  invested  in  tbe 
ftinds  until  an  eligible  purchase  can  be  found,  will  be  insufficient  to  protect 
the  bequest  from  the  operation  of  the  statute :  (Orievea  v.  Case,  4  Bro.  C.  G.  67 ; 
PrUchard  v.  Arbouin,  3  Russ.  468.)     Still,  if  the  object  of  the  charity  can  be 
accomplished  without  purchasing  land,  then  the  bequest  may  be  effectual ;  as, 
for  example,  where  personal  estate  is  given  for  the  perpetual  endowment  of  a 
school,  the  bequest  may  be  supported,  for  non  constat  that  land  must  necessarily 
be  pmrchased  for  that  purpose,  as  the  same  object  may  be  obtained  by  renting 
premises  for  the  purpose,  or  the  roaster  might  teach  in  his  own  house :  (Kirk- 
btmk  v.  Hudson,  7  Pri.  221 ;  Hill  v.  Jones,  23  L.  T.  Rep.  253.)    The  Mortmain 
Act  does  not  apply  to  lands  situated  in  New  South  Wales  (PnUcker  v.  Hums, 
18  L.  T.  Rep.  326.) 

But  a  bequest  of  money  directed  to  be  laid  out  in  rebuilding  or  repairing  that  Whether  a 

whioh  is  already  in  mortmain  will  be  supported ;  as,  in  or  towards  rebuilding  a  bequest  to 

church,  or  repairing  a  tree  chapel,  or  a  parsonage  house,  or  in  rebuilding  any  ircpsir  or  nbnild 

building  devoted  to  charitable  purposes ;  for  none  of  these  gifts  come  within  tbe  Pj^^j*^. 

operation  of  the  act  (Attorney-  General  v.  Parsons,  8  Ves.  1 86) ;  for  no  additional  ^"~^  ?" . 
ij-.i.!.  ^«.T  .      '  mortmaiD  is 

land  IS  thereby  converted  mto  roortmam.  within  the  act. 

It  seems,  however,  that  a  direction  annexed  to  a  pecuniary  bequest  to  charities, 
that  it  shall  be  applied  in  the  discharge  of  existing  incumbrances  charged  upon  J^^  f^J^v. 
charity  property,  will  be  considered  as  appropriating  to  the  charity  a  new  interest  ^Jtd'in 
in  land  within  the  meaning  of  the  act ;  as,  where  a  bequest  was  made  of  a  sum  ^f^aree  of 
of  money  to  be  applied  in  paying  off  a  mortgage-debt  on  a  meeting-house,  it  incnmbrances 
was,  for  the  reasons  above  mentioned,  decided  that  the  bequest  could  not  be  comes  within 
supported  {Corbyn  v.  French,  4  Ves.  418);  and  the  circumstance  that  the  charge  the  operation  of 
is  a  mere  equitable  incumbrance  will  in  nowise  vary  the  case :  (Waterhouse  v.  the  act. 
Holmes,  I  Sim.  162.) 

Neither  can  the  operation  of  the  Mortmain  Act  be  evaded  by  any  secret  trust.  Mortmain  Act 
Mid  the  testator's  heur  may  compel  a  devisee  to  disclose  anv  promise  which  he  cannot  be 
may  have  made  to  the  testator  with  respect  to  devoting  the  devised  lands  to  any  evaded  bj 
charitable  purposes:  (Boson  v.  Statham,  1  Eden,  608;  Paine  v.  Hall,  18  Yes.  secret  trust. 
475.)     And  should  the  devisee  deny  that  he  has  ever  made  a  promise  of 
the  kind,  extrinsic  evidence  may  be  admitted  to  prove  the  fact  (Edwards  v. 
Pike^  1  Cox,  17) ;   and  if  such  secret  trust  can  by  any  means  be  established 
it  will  be  sufficient  to  vacate  the  devise,  and  thus  let  in  the  title  of  the  heir- 
at-law. 

Where  a  charity  is  the  general  object  of  the  bequest,  it  will  not  altogether  Of  the  cypres 
ful  by  reason  that  the  charitv  to  which  it  is  devoted  has  ceased  to  exist,  or  a  doctrine,  as 
TCfusal  to  accept  the  proffered  bounty ;  or  even  where  the  object  of  it  is  contrary  applicable  to 
to  law,  or  the  established  religion  of  the  land ;  but  in  all  such  oases,  it  will  charitable 
devolve  upon  the  Crown  to  appoint  the  fund,  by  sign  manual  sent  to  the  bequests. 
Attorney-General,  to  other  charitable  purposes  corresponding  as  neariy  as  may 
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JSmu^Mwey  ^  ^  ^^^  testator's  original  intention :  (Atiomejf'Oeneral  y.  Glasgow  Cofleyci 
to  be  invested '  I^  Jur.  676.) 

tn  Stock,  But,  notwithstanding,  where  charity  is  the  evident  object  of  the  bequest,  it 

for  Charitable  will  not  be  allowed  to  fail  of  effect,  because  the  charity  cannot  be  ctiried  out 

Purposes,      to  the  very  letter.     Still  cases  have  sometimes  occurred  m  which  a  testator  \m 

expressed  himself  in  so  vague  or  ambiguous  a  manner  that  it  has  been  impoMbie 

Whore  a  to  ascertain  that  any  known  charity  was  his  object,  in  which  case  the  beqnoi 

chanty  u  too  i^jis  necessarily  been  holden  void,  and  the  beneficial  interest  has  in  conaeqaena 
^^^n^ed.  't  ^^^ol^c^  upon  the  next-of-kin.  Thus,  a  bequest  to  the  Bishop  of  Darba 
wiUfi^^  effect  "  '®  ^"P^**  ^/^^  *"<?*  objects  of  benevolince  and  liberality  as  he  shomld  apprm 
altoeether.  ^^  considered  too  vague  tjp  amount  to  a  charitable  bequest,  and  therefore  tlie 
bishop  was  holden  to  be  a  trustee  for  the  next-of-kin :  {Morice  v.  Bitkap  rf 
Durham,  9  Ves.  408 ;  S.  C,  10  Ves.  532.) 

And  upon  precisely  the  same  principle  it  was  subsequently  determined  tbiit 
bequest  for  such  charitable  or  other  purposes  as  the  trustees  should  think  fii, 
was  altogether  void  for  uncertainty ;  {Ellis  v.  Selby,  7  Sim.  352.)    And  iriiott 
testatrix  declared  that  she  wished  certun  moneys  which  she  specified  "'  to  k 
given  in  private  charity,*'  Sir  T.  Plumer,  M.  R.,  held  that  the  words  did  not 
create  sudi  a  trust  as  could  be  carried  into  effect.    The  charities  recognised  bf 
the  court  were  public  in  their  nature,  and  such  as  the  court  could  see  to  tbe 
execution  of ;  but  here  the  disposition  was  confined  to  private  charity.   Atsisdog 
individuals  in  distress  was  private  charity ;  but  such  a  purpose  could  not  be 
executed  by  the  court,  or  by  the  Crown :  {Ommaney  v.  Butcher^  Turn.  &  Ro» 
260.)    And  in  a  still  more  recent  case  (Kendall  v.  Granger^  5  Beav.  300),  Lord 
Langdale,  M.  R.,  held,  that  a  bequest  to  trustees  to  be  applied  for  the  relief  of 
domestic  distress,  assisting  indigent  but  deserving  individuals,  or  enooungiiV 
undertakings  of  general  utility,  to  be  altogether  void  as  a  charitable  bequest 
What  doDations      It  now  remains  for  us  to  point  out  what  donations  are  considered  is  gifii 
are  considered    to  charitable  uses,  within  the  Statute  of  Mortmain  (9  Geo.  2,  c.  36.)    In  the 
*"'  ?^^|^^^      statute  43  Eliz.  c.  4,  gifts  for  the  relief  of  aged,  impotent  and  poor  people,  for 
M^rtel  *    A       mftintenanoe  of  sick  and  maimed  soldiers  and  mariners,  for  ease  of  poa 
Mortmain  Act.  inbabitants  concerning  payment  of  taxes,  for  aid  of  young  tradesmen,  handi- 
craftsmen, and  persons  decayed,  for  relief,  stock,  and  maintenance  of  faousei  oi 
correction,  for  marriage  of  poor  maids,  for  education  and  preferment  of  orpbam, 
for  schools  of  learning,  free  schools,  and  scholars  in  universities,  for  relief  and 
redemption  of  prisoners  and  captives,  for  repair  of  bridges,  ports,  havens,  csnst- 
ways,  churches,  sea-banks,  and  highways,  are  all   enumerated  as  chanties 
(Wms.  Exors.  781);  and  all  bequests  for  any  such  purposes,  or  purposes  of  a 
like  nature,  are  considered  as  bequests  to  charitable  uses  within  the  Statute  of 
Mortmain.    Hence,  not  onlv  bequests  for  the  relief  and  education  of  the  poor, 
as  bpr  means  of  schools  lAttomev- General  v.  Nash,  3  Bro.  C.  C.  58S);  or 
hospitals  (Pelham  v.  Anderson,  2  Eden,  296) ;  or  to  the  poor  inhabitants  not 
receiving  alms  of  a  particular  parish  {Attorney- General  v.  Clarke,  Ambl.  42'i); 
or  to  the  widows  and   children  of  seamen   belonging  to  a  particular  plac* 
(PotoeU  V.  Attorney-General,  3  Mer.  48);  and  to  the  widows  or  orphans  of  th| 
parish  of  A.  {Attorney- General  v.  Comber,  2  Sim.  &  Stu.  931) ;  but  also  ill 
bequests  for  public  purposes,  conferring  a  public  benefit,  whether  loosi  <v 
general  {Attorney- General  v.  Pearce,  2  Atk  88);  as  a  bequest  to  the  British 
Museum  {British  Museum  v.  White,  2  Sim.  &  Stu.  59)  ;  or  for  the  erection  or 
improvement  of  water-works  for  the  use  of  the  inhabitants  of  a  particular  tova 
or  city  (Jofiet  v.  JVUliams,  Ambl.  651);  or  of  a  perpetual  botanical  garden  for 
the  public  benefit  {Townley  v.  Bedwell,  6  Ves.  194) ;  or  for  the  general  im- 
provement of  a  town  or  city  {Howse  v.  Chapman,  4  Ves.  542) ;  or  for »« 
establishment  of  a  hfe-boat  {Johnson  v.  Swann,  3  Mad.  457) ;  and  likeffin 
bequests  for  the  promotion  of  the  Protestant  religion,  as  for  the  advanoemeDt 
of  the  Christian  religion  amongst  infidels  {Attorney- General  y.  Virginia  Colkfi 
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INVESTED.  AND  THE   DIVIDENDS  LAID   OUT  IN  BLANKETS,     „  — ",, 

No.  XXIII. 

II     '  ■  ■      ■  • 

I  Ves.  233);  or  for  the  establishment  of  a  preacher  of  a  particular  chapel         ^^r 
Grieves  v.  Case,  4  Bro.  C.  C.  67  ;  S.  C,  2  Cox,  301,  302  ;  1  Ves.  648)  ;  or  for     he^iteathing 
he  benefit  of  poor  dissenting  ministers  residing  in  any  of  the  counties  of  SmnsofMoneg 
Sngland  {Waller  v.  Ckilds,  Ambl.  524 ;  Attorney-General  v.  Fowler,  15  Ves.  85);    to  be  ifwested 
a  a  bequest  of  an  annual  sum  to  the  clerk  of  a  parish  to  keep  the  chimes  in       m  Stock 
epair,  or  to  play  certain  psalms  (Turner  v.  Ogden,  1  Cox,  316) ;  or  to  the  f^  Charitable 
ilerijryman  of  a  particular  parish,  for  preaching  an  annual  sermon  on  a  par-      Purpotes. 
icnlar  day  (Soresby  v.  HoUimt,  Highm.  174;  S.  C,  9  Mod.  221 ;  Durour  v. 
\fotteaux,  I  Yes.  sen.  320;  Turner  v,  Ogden,  1  Cox,  316);  or  to  be  paid  on  a 
iertain  day  to  the  singers  sitting  in  the  gallery  of  the  church  (Turner  v.  Ogden, 
iqtra),  have  been  adjudged  to  be  charitable  donations  within  the  spirit  and 
ntendment  of  the  Statute  of  Mortmain :  (Wms.  Exors.  782.) 

Before  the  statute  43  Geo.  3,  c.  1 07,  even  pensions  and  bequests  to  the  As  to  beqaests 
Corporation  of  Queen  Anne^s  Bounty,  for  the  augmentation  of  small  livings  were  to  Queen  Anoes 
lolden  to  be  charitable  bequests  within  the  Statute  of  Mortmain,  because  by  boanty. 
ts  rules  such  corporation  was  bound  to  lay  out  the  money  so  bequeathed  to 
hem  in  lands  (Middleton  v.  Clitherow,  3  Ves.  734) ;  but  under  the  provisions 
»f  the  above-mentioned  statute,  43  Geo.  3,  not  only  may  money  be  bequeathed 
o  the  Corporation  of  Queen  Anne's  Bounty,  but  even  a  devise  of  real  estate  is, 
mder  certain  restrictions  hereinafter  mentioned,  rendered  valid. 

Bequests  for  building  churches  were  also  regarded  as  charitable  uses  within  Bequests  for 
he  Mortmain  Act  (Pritchard  v.  Arbouin,  3  Russ.  456) ;  but  now,  by  statute  boilding 
13  Geo.  3,  c.  108,  all  persons  are  empowered  by  will,  executed  three  months  at  churches, 
^ast  before  death,  to  bequeath  all  their  estate  in  real  property,  not  exceeding 
ive  acres,  or  goods  and  chattels  not  exceeding  in  value  500/.,  for  the  erecting, 
■ebnilding,  repairing,  purchasing,  or  providing  any  church  or  chapel  where  the 
Liitnrgy  of  the  Church  of  England  shall  be  used,  or  any  mansion-house  for  the 
esidence  of  any  minister  of  the  Church  of  England  ofnciating  in  such  church 
v  chapel,  or  any  outbuilding,  churchyard,  or  glebe  of  the  same  respectively. 
fhe  same  act  also  provides  that  any  gift  exceeding  five  acres,  or  500/.,  is  to  be 
educed  by  order  of  the  Chancellor  on  petition,  and  that  no  glebe  containing 
ipwards  of  fifty  acres  shall  be  augmented  by  more  than  one  acre.     An  im-  School  for  tho 
Mntant  and  interesting  point  of  law  arising  upon  the  construction  of  the  last-  education  of 
nentioned  statute  has  been  decided  in    The  Incorporation   Society    v.   Coles,  the  sons  of 
S4  L.  T.  Rep.  167.     In  that  case,  B.  by  will  executed  three  months  before  his  gentlemen. 
leath,  gave  lands  in  trust  for  sale,  and  the  produce  to  be  invested  in  the 
nnds  to  be  made  over  to  the  treasurer  of  the  church-building  society,  to  be 
ipplied  for  the  purposes  of  the  society.     It  was  held,  that  the  above-mentioned 
itatnte,  which  permits  persons  by  will  executed  three  months  before  death  to 
pve  lands  not  exceedmg  ^ve  acres,  or  goods  not  exceeding  500/.  in  value, 
or  erecting  any  chapel  or  church,  did  not  mean  a  general  vague  gift,  but  a 
nft  to  some  particular  church,  and  that  the  above  bequests  were  void  under 
he  Statute  of  Mortmain. 

A  gift  of  personal  estate  to  be  applied  towards  the  political  restoration  of  the 
Fews  to  Jerusalem,  was  held  void  upon  the  ground  of  being  against  public 
lolicy,  being,  in  point  of  tad,  ^*  a  gift  for  the  purpose  of  creating  a  revolution  in 
k  foreign  state  :"  (Habershon  v.  Vardon,  17  L-  T.  Rep.  126.) 

But  a  bequest  of  money  to  be  raised  out  of  real  estate  for  the  purpose  of  Bequest  for 
irecting  a  monument  with   a  view  to  perpetuating  the  name  of  the  donor,  erectmg  a 
B  not  a  charitable  purpose  within  the  Statute  of  Mortmain  (MeUick  v.  The  monument  or 
isylum,  I  Jac.  180) ;  neither  is  a  trust  to  repair,  and,  if  need  be,  to  rebuild  a  making  a 
'ault  and  tomb  to  contain  the  testator's  remains,  a  charitable  use   {Doe  v.  ""^"7  vault. 
?itcher^  6  Taunt.  329;  S.  C,  3  Mau.  &  Selw.  407),  although  in  Thompson  v. 
Pitcher  (3  Mau.  &  Selw.  407),   Lord  Ellenborough,  C.  J.,  is  said  to  have 
expressed  that  notwithstanding  it  was  not  a  charitable  use  with  respect  to  the 
estator's  own  interment,  it  was  so  with  respect  to  his  family.    The  correctness 
>f  this  distinction,  however,  seems  questionable,  and  the  true  distinction  seems 
o  be  between  gifts  for  the  benefit  of  the  family  of  the  donor  and  of  strangers ; 
VOL.   II.  3  C 
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Wills. 

No.  XXIIL 

Will, 

hequeatkinff 

Sums  of  Mon^ 

to  be  invuied 

in  Stock 

for  Charitable 

Purpotee, 

A  beqoeflt  is 
not  rendered 
charitable  on 
ooconnt  ol  the 
professional 
oharacter  of  the 
party  to  whom 
it  is  given. 


TO  BE  DISTRIBUTED   AMONGST  SUCH   POOR   PERSONS  AS 
THE  MINISTER  AND   CHURCHWARDENS  SHOULD  CONSIDER 


Exceptiona  in 
the  Statute  of 
Mortmain  in 
faTOur  of  the 
two  universities, 
and  the  colleges 
of  Eton, 
Winchester,  and 
Westminster, 
and  with 
relation  to 
property  in 
Scotland. 

Restriction  as 
to  number  of 
advowsons  to 
be  held  by 
colleges 
repealed  by 
sUt.  45  Geo.  3, 
c.  101. 

Exceptions  with 
respect  to 
Scotland. 

Provisions  of 
Mortmain  Act 
are  locaL 


and  Gibbs,  C.  J.,  is  reported  to  have  said  (3  M.  &  S.  410),  "the  piaiittiri 
counsel  next  insists  that  the  residue  of  the  land  is  applicable  to  a  charitable  bk, 
because  the  condition  is  that  the  donee  shall  keepin  repair  a  vault  to  reedse 
the  body  of  the  donor,  or  any  of  her  family.  We  agree  with  the  Court  of 
Kinf^'s  Bench  that  this  is  not  a  charitable  use." 

A  bequest  will  not  be  rendered  charitable  on  account  of  the  professional  ditt- 
acter  of  the  party  to  whom  it  is  bequeathed,  nor  will  the  circomstaoce  of  & 
bequest  being  accompanied  with  an  expression  of  the  testator's  intention  thil 
he  will  discharge  the  duties  incidental  to  that  character,  be  sufficient  to  lender 
the  bequest  charitable.  Hence,  where  testator  devised  to  A^  preacher  of  tix 
meeting-house  at  C,  for  life,  upon  condition  that  he  should,  immediately  dfcer 
the  testator's  decease,  settle  ana  conv^  the  same  to  tnisteeB,  to  take  plaoe  ss 
his  (A.'s)  decease  for  the  support  of  the  preaching  of  the  word  of  God  at  tiie 
meeting-house  for  ever ;  and  in  case  the  preaching  there  should  be  discontiniied, 
then  over  to  a  charity  school ;  it  was  held  that  though  the  subsequent  limxtaitiaB 
was  void,  the  life  estate  was  clearly  good ;  that  the  religious  persuasion  of  the 
defendant  raised  no  ground  of  objection  to  his  taking  the  estate ;  and  that  the 
devise  over  to  the  school,  in  case  the  preaching  should  be  discontinned,  os^ 
related  to  the  limitation  after  the  deiendanf s  death  (^Doe  dem,  PkiS^  v. 
Aldridpe,  4  T.  R.  264.) 

With  respect  to  the  two  exceptions  contained  in  the  Statute  of  Mortmain,  tia 
one  in  favour  of  the  two  universities,  and  the  colleges  of  Eton,  Winchester,  and 
Westminster,  and  the  other  respecting  property  in  Scotland ;  with  regard  t9 
the  former  of  these,  it  has  been  holden  that  the  Legislature  meant  to  execfit 
such  devises  only  as  were  really  and  bona  fide  for  the  benefit  of  the  colkgo 
and  not  those  in  which  the  legal  interest  only  passes  to  the  college  for  otBa 
charitable  purposes :  {Attorney-General  v.  Mumby,  1  Mer.  3270  It  was  abo 
said  by  Lord  Northington,  in  the  case  of  Attorney' General  v.  Tancr^i^  stpri, 
that  the  exception  extends  only  to  colleges  established  in  the  university  at  da 
time  of  the  statute,  and,  consequently,  would  not  include  colleges  founded  sinoe 
that  time,  as  Downing  college  for  instance ;  but  this  distinction  was  doubted 
by  Lord  Loughborough  in  Attorney-General  v.  Bowyer  (3  Ves.  728}^  yet  the 
question  still  remains  undecided. 

The  restriction  as  to  the  number  of  advowsons  to  be  held  by  the  coJlegcf 
belonging  to  the  two  universities,  imposed  by  the  Mortmain  Act,  ba^e  beea 
repealed  by  statute  45  Geo.  3,  c.  101.) 

With  respect  to  the  exception  of  property  in  Scotland,  legacies  to  be  laid  out 
in  land  in  Scotland,  or  in  heritable  securities  there,  have  been  decided  to  be 
within  the  provisions  of  the  act  (Macintosh  v.  Townsend,  16  Ves.  330.) 

The  provisions  of  the  Mortmain  Act  are  local,  and,  consequently,  do  not 
prohibit  dispositions  of  real  estate,  or  personal  property  connected  with  lesl 
estate  in  Ireland  (Campbell  v.  Lord  Radnor,  1  Bro.  C.  C.  272),  or  in  West 
India  or  other  colonial  property  (Attorney-General  v.  Stewart,  2  Mer.  143.) 
But  the  converse  of  this  rule  does  not  hold ;  for  bequests  of  personal  estate 
connected  with  real  estate  in  England,  to  be  laid  out  in  land  in  Sootiand, 
Ireland,  &c.,  for  charitable  uses,  are  within  the  Mortmain  Act  and  void: 
(Curtis  V.  HtUton,  14  Ves.  6370  And  where  a  Scotchman,  by  a  will  in  ti» 
English  form,  made  in  England,  gave  the  residue  of  his  personal  estate  ta 
trustees,  of  whom  some,  but  not  all,  were  resident  in  Scotland,  upon  toust  to  lay 
out  the  same  in  the  purchase  of  land  or  rents  of  inheritance  in  fee  simple,  fir 
the  intent  expressed  in  an  instrument  of  even  date  with  his  will ;  and  by  that 
instrument  he  directed  the  trustees  of  his  will  to  pay  the  rents  annually  to  certun 
other  trustees,  who  at  all  times  were  to  be  persons  residing  within  twenty  miki 
of  Montrose,  to  be  by  them  applied  to  the  relief  of  indigent  ladies  of  Montrose^ 
or  within  twen^  miles  of  that  town ;  it  was  holden  fa^y  Lord  Lyndhurst,  aad 
afterwards  by  the  House  of  Lords,  that  the  bequest  was  void  under  the  statute: 
{Attorney' General  v.  Mill,  3  Russ.  328;  2  Dow.  &  CI.  393.). 
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MOST  DESERVING,  ON  EVERY  CHRISTMAS  DAY.  ALSO,  BE- 
QUESTS OF  600Z.  TO  THE  SOCIETY  FOR  THE  I^ROMOTION 
OF  CHRiynAN  KNOWLEDGE;  AND  OF  TWO  LIKE  SUMS,  ONE 
TO  THE  SOCIETY  FOR  THE  PROPAGATION  OF  THE  GOSPEL  IN 
FOREIGN  PARTS,  AND  THE  OTHER  TO  AN  INFIRMARY,  WITH 
DIRECTIONS,  THAT  IN  CASE  OF  A  DEFICIENCY  IN  ASSETS, 
THE  THREE  LAST-MENTIONED  BEQUESTS  SHALL  ABATE 
RATEABLY,  AND  IN  CASE  OF  THERE  BEING  ANY  SURPLUS, 
THE  SAME  IS  TO  BELONG  TO  THE  EXECUTORS.  ALSO, 
POWER  TO  ADD  TO  THE  NUMBER  OF  TRUSTEES  WHENEVER 
THE  NUMBER  SHALL  BE  REDUCED  TO  THREE,  IN  SUCH 
MANNER  AS  SHALL  MAKE  UP  THE  NUMBER  OF  SIX 
TRUSTEES. 


Wills. 
No.  XXIII. 

Willy 

hequeathing 

Sums  of  Money 

to  be  invested 

in  Stock 

for  Charitable 

Purposes. 


1.  Appointment  of  six   persons   as 

trustees. 

2.  Bequest  of  ]  ,500/.,  upon  tiost,  to 

invest  in  the  iiinds. 

3.  Trustees  to  apply  the  dividends  to- 

wards the  oudntenanoe,  and  if 
necessary,  the  enlargement  of  a 
school-house,  erected  hy  the 
testator,  and  united  to  the  Na- 
tional Society  for  Promoting 
the  Education  of  the  Poor. 

4.  Donation  to  be  denominated  the 

"  Donor's  Charity." 

5.  Bequest  of  100/.,  to  be  invested  in 

stock,  and  the  dividends  ex- 
pended in  bread  to  be  distri- 
buted weekly  in  penny  loaves. 

6.  Of  3502.  to  be  invested,  and  the 

dividends  applied  in  keeping 
certain  almshouses  in  repair. 


7.  Also  of  250/.,  to  be  invested,  and 

the  dividends  applied  in  the 
purchase  of  blankets,  to  be  dis- 
tributed on  every  Christmas  Day. 

8.  Bequests  of  500/.  each  to  the  So- 

ciety for  the  Promotion  of  Chris- 
tian Knowledge ;  to  the  Society 
for  the  Propagation  of  the  Gospel 
in  Foreign  Parts;  and  to  an 
infirmary. 

9.  Direction  that  in  case  of  a  defi- 

ciency of  assets,  the  three  last- 
mentioned  legacies  shall  abate 
proportionably,  so  as  not  to  pre- 
judice the  preceding  bequests. 

10.  Residue,  if  any,  to  executors,  and 

appointment  of  executors. 

11.  Power  to  add  new  trustees  when- 

ever the  number  shall  be  reduced 
to  three  persons. 


[Commence  will,  ut  antcy  No.  I.,  clause  I,  p.  632.] 

1.  I  HEBEBT  APPOINT   (stx  trustees  by  their  nameSy  place  o/"  Appointment  of 
residence^  occupations  in  lifey  Sfc),  to  be  trustees  for  the  several  trastwar""  ** 
purposes  hereinafter  mentioned ;  and  I  also  give  the  sum  of  100/. 

sterling,  unto  each  of  them  the  said  (trustees)^  for  their  trouble  in 
executing  the  trusts  hereby  in  them  reposed,  which  said  last- 
mentioned  legacies  I  hereby  direct  shall  not  abate  in  proportion 
with  any  other  legacies  hereby  given  in  case  of  a  deficiency  in  my 
assets. 

2.  I  ALSO  GIVE  AND  BEQUEATH  unto  the  Said  (trustees)  the  ^^^^  ^pon 

3  c  2 
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Wills. 
No.  XXIII. 

bequeathing 

Sums  of  Money 

to  be  invested 

in  Stock 

Jor  CkaritaNe 

Purposes, 

trost  to  ioYest 
in  the  fimdB. 


Trustees  to 
apply  the 
diTidends 
towards  the 
maintenance, 
and,  if 

necessary,  the 
enlargement, 
of  a  school- 
hoQse  erected 
by  testator,  and 
united  to  the 
National 
Society  for 
Promoting  the 
Education  of 
the  Poor. 


sum  of  1^50021  sterling  (free  from  all  legacy  duty),  to  be  pud  to 
them  by  my  executors  bereinafter  named*  within  six  calendir 
months  next  after  my  decease,  TO  hold  to  them  the  said  {tnuUaX 
their  executors,  administrators  and  assigns,  upon  trust  tint 
they,  or  the  survivor  of  them,  his  executors  or  administrators,  or 
other  the  trustees  for  the  time  being  of  this  my  will,  do  and  sUi 
lay  out  and  invest  the  same  in  the  purchase  of  parliamentirr 
stocks  or  fiinds  of  Great  Britain,  in  the  names  of  my  siud  trostees 
for  the  time  being,  and  do  and  shall  alter  such  investments  u  ud 
whenever  they  may  think  proper  so  to  do. 

3.  And  do  and  shall  apply  the  dividends  or  annual  prodooe 
of  the  said  sum  of  1,50021,  when  so  invested  as  aforesaid,  in  and 
towards  the  maintenance,  and  also,  if  necessary,  in  the  repain  or 
enlargement  of  the  present  school-house  erected  by  me  in  tk 

parish  of y  which  I  do  hereby  direct  shall  always  be  united  to 

the  National  Society  for  Promoting  the  Education  of  the  Poor  b 
the  Principles  of  the  Established  Church  throughout  England  simI 
Wales,  and  shall  be  conducted  in  conformity  with  the  principles 
of  that  institution,  and  towards  the  advancement  of  its  ends  and 
designs,  and  to  be  generally  applicable  to  further  this  object  as  of 
said  trustees  for  the  time  being  shall  deem  most  advisable. 


4.  And  it  is  mt  wish  and  earnest  desire  that  this  mj 


Donation  to  be 
denominated 

the ''Donor's     donation    for  ever  afterwards   be  denominated  the  *HteM0f* 

Cbaritj."  ,  ^ 

name)  charity/' 


BeqnestoflOO/. 
to  be  invested 
in  Btock,  and 
the  dividendB 
expended  in 
bread,  to  be 
distributed 
weekly  in 
penny  loarei. 


5.  I  also  give  and  bequeath  unto  the  said  {trustees)  tk 
further  sum  of  100/.  sterling  (free  from  all  l^cy  duty)^  upon 
TRUST  that  they^  or  the  survivor  of  them,  his  executors  or  i^ 
ministrators,  or  other  my  trustees  for  the  time  being,  do  and  shau 
invest  the  same  in  like  manner  as  hereinbefore  mentioned  respecting 
the  said  sum  of  1,500/.,  and  apply  the  dividends  and  annual  pro- 
duce thereof  in  the  purchase  of  bread,  which  I  hereby  direct  smB 
be  distributed  in  penny  loaves,  by  the  minister  and  churcbward^i^^ 

of  the  said  parish  of for  the  time  being,  immediatelj  after 

divine  service  on  eveiy  Sunday  morning'  throughout  the  j^9 
to  such  poor  persons  as  the  said  minister  and  churchwardens  shall 
consider  most  deserving  of  the  same. 
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6.    I  ALBO   GIVE    AND   BEQUEATH   QDtO   the   Baid   (trustees)  the        WXLLB. 

further  sum  of  350/,  sterling,  upon  trust  that  they,  or  the  sur-   No.  xxin. 
Tivor  of  them,  his  executors  or  administrators,  or  other  my  trustees        ^^ 
for  the  time  being,  do  and  shall  invest  the  same  in  like  manner  as  .^^^^Jl'iV^ 
hereinbefore  directed  respecting  my  other  charitable  bequests,  and  to  ht  woated 

in  Stoch 

apply  the  dividends  and  annual  produce  thereof  in  maintaining,  ^  charitabU 
upholding  and  repairing,  and  also,  if  necessary,  in  enlarging  thd     ^^"^v^* 
several  almshouses  in  the  said  parish  of [Here  insert  short  OfSboL  to  bo 

*■  ,    ^  inTested,  and 

general  description  oftlie  almshouses]^  so  and  in  such  manner  as  that  the  diTidends 


the  same  may  from  time  to  time  and  at  all  times  for  ever  hereafter^  keeping  cc 


certain 


be  kept  in  proper  and  tenantable  repair,  (b)  b°JSSak" 

7.  I  ALSO  give  and  bequeath  unto  the  said  (trustees)  the^f  ^^^^'^ 

^  .    ^  '  to  be  invested, 

further  sum  of  250L  sterling,  upon  trust  that  they,  or  the  sur-  tmd  the 

/.    ,  1  .  "I     .    •  1  dividends 

vivor  of  them,  bis  executors  or  admimstrators,  or  other  my  trustees  applied  in  the 
for  the  time  being,  do  and  shall  invest  the  same  in  like  manner  as  bunk^  to  be 
hereinbefore  directed  respectinfif  my  said  other  charitable  bequests,  diatributedon 

,   ,  ,  •▼•T  Chnalmaa 

and  shall  lay  out  the  dividends  and  annual  produce  thereof  in  the  day. 
purchase  of  blankets,  to  be  distributed  by  the  minister  and  church- 
wardens for  the  time  being  of  the  said  parish  of ^  on  Christmas- 
day  in  every  year,  amongst  such  poor  persons  as  the  said  minister 
and  churchwardens  shall  consider  most  deserving  of  the  same. 

8.  I  ALSO  GIVE  to  the  Society  for  the  Promotion  of  Christian  Beqaeata  of 

__.  /.-»,  i/^*nt-rk  •       l«g*ciea  of  500/. 

Knowledge  the  sum  of  500/. ;  to  the  Society  for  the  Propagation  each  to  the 
of  the  Gospel  in  Foreign  Parts,  the  like  sum  of  500t  sterling ;  and  ^^Stion  rf  * 

also  to  the  Infirmary  at the  like  sum  of  500/,  sterling.     And  ^^^.  ^ 

I  DIRECT  that  the  said  three  several  legacies  so  bequeathed  by  me  the  Society  for 
as  last  aforesaid,  shall  be  respectively  paid  to  the  treasurers  for  oftheGoapelin 
the  time  being  of  the  several  societies  or  institutions,  and  bCj^^f^^*^' 
applied  to  the  general  purposes  thereof  respectively.  infinnary. 

9.  Provided  always,  and  I  hereby  further  direct,  that  Diractioo,  that 
in  case  my  personal  estate  should  prove  insu£Scient  to  pay  aU  my  ^^l^^cy  of 
charitable  bequests  in  full,  then,  and  in  such  case,  the  said  three  f "f '*»  **I?  *'*®" 

*  '  '  '  laat-mentioned 

several  charitable  legacies  lastly  hereinbefore  bequeathed,  shall  bequeata  ahall 


(h)  That  a  bequest  of  a  sum  of  money  to  refmir  or  rebaild  premises,  which  Practical 
we  aliefMly  in  mortmain  is  valid :  (see  ante,  p.  763,  n.)  obaerrationi. 
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WiLXii.      abate  rateablj  and  in  proportion  with  each  other,  ao  as  to  make 

No.  XXIII.    up  such  deficiency,  without  any  prejudice  to  the  other  legacio^ 

jy^       hereby  given,  and  which  I  hereby  declare  shall  be  entitled  to 

s^aS^Zy  P"^"*y  '"^  payment,  (c) 

to  be  invetted 

in  Stock 
for  Charitable 

Purposes.  (c)  In  case  the  assets  are  sufBcient  to  pay  the  debts  and  specific  legacies,  Hal 

not  the  general  legacies,  the  latter  will  be  subject  to  abatement  in  equal  pio- 

^  H'  hi  P^^i^oDS,  and  the  executor  cannot,  as  in  the  case  of  debts,  show  any  prrfewDee 
sT*  *t  to  *  *^  ^°y  ®"®  legatee  over  another,  or  even  give  himself  a  preference  with  regiid 
preiudice  the  *®  ^^  °^"  legfacy,  but  all  must  abate  equally :  (ToU.  Exors.  347  ;  Wma.  Exofs. 
preoedioff  ^^^*  ^^^  edit.)     But  a  specific  legatee  does  not  abate  in  proportion  wilh  tiie 

bequests.  other  legatees  (Brown  v.  Alien,  1  Vern.  31) ;  still,  it  seems  that  if  a  testate 

were  to  bequeath  specific  legades,  and  also  general  pecuniary  legpaciea,  and  to 

Abatement  of  direct  that  such  pecuniary  legacies  should  come  out  of  all  his  personal  estate,  & 
legacies.  words  tantamount,  then,  if  there  should  turn  out  io  be  no  other  personal  etttti 

than  the  specific  legacies^  they  would  be  construed  to  have  been  intended  to  be 
subject  to  those  which  are  pecuniary ;  otherwise  the  bequest  to  the  pccuoiarf 
legatees  would  be  nugatory :  (Sayer  v.  Sayer^  Pre.  Cha.  393 ;  Wms.  Exors.  97i 
973,  3nd  edit.  But  a  residuary  legatee  has  no  call  upon  particular  geneial 
legatees  for  an  abatement  (Fonnereau  v.  Poynte,  1  Bro.  (J.  C.  487 ;  1  Rop.  LejE- 
355,  2rd  edit.)  ;  his  only  claim  being  upon  the  surplus  after  all  such  legacies 
shall  have  been  discharged. 
Priority  in  The  circumstance  of  some  of  the  legacies  having  a  priority  in  time  of  payment 

time  of  payment  will  have  no  effect  upon  the  rule  as  to  all  abating  equally  where  the  assets  sze 
will  not  prevent  deficient,  for  the  court  has  disdiumed  laying  weight  on  particular  words,  m 
the  Jegacies        imprimis,  or  in  the  first  place,  or  a  direction  as  to  the  time  of  payment  (Lewis r. 
fr^m  abating.      Xj^^gns^  2  Ves.  415),  as  that  one  legacy  shall  be  paid  in  three  months,  another  in 
.six,  and  another  in  twelve  months :  in  case  of  a  defidency  of  all  asaetSy  all  mmt 
ahate  in  equal  proportions  (Blower  v.  Morret,  4  Ves.  421) ;  for  such  direcCioiis 
mark  only  the  order  in  whick  it  occurred  to  the  testator  to  name  the  objeets  cf 
his  bounty,  and  affords  no  evidence  whatever  that  when  the  time  of  paymeok 
arrives  all  are  not  to  be  paid  equally,  and  are  therefore  perfectly  consistent  vitii 
the  presumed  intention  that  all  shall  be  equally  paid  in  tiieir  order :  (Jahusom  v. 
Child,  4  Hare,  87.) 
Rule  as  to  The  rule  with  respect  to  abatement  holds  only  as  hetween  volunteers,  for  if 

abatement  holds  there  be  any  valuable  consideration  for  the  testamentary  giSt,  as  where  a  genotl 
only  as  between  legacy  is  given  in  consideration  of  a  debt  owing  to  the  legatee,  or  of  the  relin- 
volnnteers.  quishment  of  a  right,  claim,  or  interest  upon  the  testator's  estate,  as  a  right  of 
dower,  for  instance  (Davenhill  v.  Fletcher,  Ambl.  444),  such  legatee  will  be 
entitled  to  a  preference  of  payment  over  the  general  legacies,  which  are  mere 
bounties  (Tr.  £q.,  B.  4,  pt.  1,  ch.  2,  s.  2;  Wms.  Exors.  976,  2nd  edit.) ;  and 
this  advantage  extends* to  the  entire  legacy,  although  it  should  exceed  the  value 
of  the  right  or  interest  relinquished  b^  the  legatee :  (Davenhill  v.  Fletcher,  svp^) 
But  it  is  requisite  that  the  right  relmquished  should  be  an  actoal  sabsistiog 
right  at  the  time  of  the  testator's  death ;  and  such  as  might  be  enforced  againft 
him ;  therefore,  where  a  testator  bequeathed  to  certain  creditors  who  had  accepted 
of  him  a  composition  of  ten  shillings  in  the  pound,  sums  equal  to  the  residue 
of  their  debts,  it  was  held  that  the  sense  of  moral  obligation  which  had  induced 
this  act,  did  not  confer  on  the  legatees  any  superiority  of  claim  over  the  other 
legatees :  (Coppin  v.  Coppin,  2  P.  Wms.  292.) 

As  between  volunteers,  the  particular  object  for  which  a  legacy  is  given  will 
afford  no  ground  for  its  not  abating  equally  with  the  rest  upon  a  dmkmcf  of 
assets.  Thus,  legacies  to  executors  for  their  care  and  trouble  (Heron  v.  Henm, 
2  Atk.  121),  or  to  friends  for  the  purchase  of  mourning  rings  (Apreeee  r. 
Apreece,  1  Ves.  &  Bea.  364),  or  to  servants  (Wms.  Exors.  978,  2nd  edit),  or  to 
charities  {Bithop  qf  Peterborough  v.  Mortlock^  I  Bro.  C.  C.  566),  are  not  to  be 
preferred  to  any  other  legacies ;  neither  is  the  wife  or  child  of  a  testator  in  aoy 
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1 0.  Pboyided  also,  that  in  case  after  payment  and  satisfaction      Wnxik 
i>f  all  my  said  charitable  bequests,  any  overplus  of  my  said  personal   Ko.  xxill. 
estate  shall  remain,  then  and  in  such  case,  I  give  and   be-        j^ 
QXJ£ATH    all    such    residue  of   my  said    personal    estate  unto  „**^"*?^ 

,        ,  ,     ^  .  Sums  of  Money 

{executors),  {d)  whom  I  hereby  appoint  joint  executors  of  this  my  to  be  wveeud 

••  in  Stock 

' for  Charitabk 

Purpotee, 

better  predicament  than  a  mere  stranger  in  respect  of  abatement :  {Blower  r.         

Morreti,  2  Yes.  sen.  420.)     And  an  annuity  chargeable  on  the  personal  estate  is  Beiidiie,  if  any, 
a  general  legacy,  and  must  abate  with  the  rest  of  the  general  legatees  :  (Hume  <<>  executors, 
▼.  Edwardsy  3  Atk.  693.)  «^^  "PP""*- 

Butf  notwithstanding  any  directions  by  a  testator  with  respect  to  priority  in  the  ™®°^^ 
time  of  payment  of  legacies,  it  will  be  insufficient  to  prevent  such  legacies  from  **"°*°"* 
abating  proportionally  with  other  general  legacies  upon  a  deficiency  of  assets,  a  '^  ***  power  for 
testator  may,  nevertheless,  if  he  uses  such  expressions  as  leave  no  doubt  as  to  his  ^^^^  ^ 
intent,  give  one  general  legatee  a  preference  over  another,  as  well  in  amount  as  !|^o^t7  of 
in  the  time  of  payment :  {Letoin  v.  Lemn,  sup.)    As,  for  example,  in  the  case  of  Lym^t. 
Marsh  v.  Evans  (l  P.  Wms.  668),  where  a  testator  gave  legacies  to  his  two  sons 
and  bis  daughters,  with  a  proviso  that  if  the  assets  should  fsJl  short  for  the  satis- 
faction of  those  legacies,  his  daughter  should,  notwithstanding,  be  paid  her  full 
lency,  and  the  abatement  be  borne  proportionally  by  the  legacies  of  the  son  only. 

^ut  to  confer  this  priority,  the  terms  of  the  will  must  be  dear  and  unequivocal ;  To  confer  a 
for,  if  the  expressions  are  ambiguous,  and  do  not  mark  with  certainty  the  priority,  the 
testator's  intent,  no  such  priority  will  be  allowed.     Hence,  it  is  not  sumcient  terms  of  the 
that  %  testator  gives  a  direction  as  to  a  general  legacy  to  his  wife,  that  it  shall  ^'"  ^^^  ^ 
be  paid  immediately  after  his  death,  out  of  the  first  moneys  that  shall  be  received  ^^^  >ocal 
by  his  executors  {Blower  v.  Morrett,  2  Ves.  sen.  240) ;  this  direction  will  give  ^^^^ 
no  priority  over  the  other  general  legatees.    And  where  a  testator  gave  his 
personal  estate  to  executors  in  the  first  place  to  pay  debts,  funeral  and  testa- 
mentary expenses  and  legacies,  and  in  the  next  place,  three  legacies  to  B.,  C, 
and  D.,  with  legal  interest  for  three  months  after  nis  death ;  and  afterwards  to 
raiae  and  set  apart  three  sums  of  money  to  be  applied  as  therein  mentioned, 
upon  a  question  of  abatement,  the  court  declared,  upon  the  principle  before 
stated,  that  none  of  the  legacies  were  entitled  to  priority  of  payment,  and, 
therefore,  that  all  of  them  must  abate  proportionally :    (JBeeston  v.  Booth, 
1  Madd.  161 ;  Rop.  Leg.  369,  3rd  edit.) 

But  where  legacies  are  charged  upon  or  made  payable  out  of  any  specified  As  to  legacies 
fund,  then,  although  the  legatees  must  abate  amongst  each  other  in  case  the  made  payable 
fund  should  prove  insufficient  to  pay  them  in  full,  they  will  in  no  wise  be  com-  ont  of  a 
pelled  to  abate  with  the  general  legatees ;  and  in  this,  as  in  the  preceding  cases,  specified  (and, 
the  testator^s  intent  is  the  principle  by  which  the  court  is  guided ;  for  it  is 
inferred,  that  a  testator,  in  referring  to  the  specific  parts  of  his  estate  for  pay- 
ment of  particular  legacies,  intend^  those  legacies  a  preference  to  others  he  had 
not  so  secored:   (Acton  r.  Acton^  1   Mer.   178;  1  Rop.  Leg.  316,  3rd.  edit. : 
Wms.  £xors.  980,  2nd  edit.) 

With  respect  to  specific  legatees,  although  they  cannot  be  called  upon  to  As  to  Rpecifio 
abate  as  long  as  any  assets  not  specificaJly  oequeathed  remain  unappropriated  legacies. 
to  the  payment  of  debts,  still,  if  the  general  assets  prove  insufficient  for  that 
purpose,  they  must  abate  in  proportion  to  the  value  of  their  individual  legacies 
(Heme  v.  Edwards,  3  Atk.  693  ;  2  Fonbl.  £o.  377 ;  1  Rop.  Leg.  213,  3rd  edit. ; 
Wms.  Exors.  980,  981,  2nd  edit.)  ;  for  though  not  liable  to  abate  with  general 
legatees,  still,  where  the  general  assets  prove  deficient,  specific  legatees  are  liable 
to  abate  amongst  each  other  (Roberts  v.  Pocock^  4  Ves.  160);  otherwise,  some 
one  or  more  of  the  specific  legatees  might  be  caUed  upon  to  contribute  more  than 
ft  iost  proportion,  and  thns  confer  an  unfair  preference  upon  the  others,  all  of 
whom  are  equally  bound  to  sustain  their  portions  of  the  charge. 

Practical 

(d)  In  order  that  an  executor  may  be  entitied  to  the  residue,  it  is  necessary,  obswationa. 
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WiLiA      will,  for  their  sole  and  absolnte  use  and  benefit.     [  Ai>i>  power  u 
No.  xxiir.   ^wc  receipts^  ut  antey  No.  VIIL,  clause  6,  p,  664.] 

bequeathing        ^^'  Pboyided  ALWAYS^  that  whenever  the  said  trastees  hereby 

^^toheiJ^ted  ftppoi^ted,  or  any  trustees  to  be  appointed  as  hereinafter  mentioned, 

in  Stock      shall,  by  death  or  any  other  eause  whatever,  be  reduced  to  the 

Jbr  CkariiUsble  it/ 

Purposet.     number  of  three,  or  any  lesser  number,  then  and  in  such  case,  Ik 

t     trustees  or  trustee  of  this  my  will  for  the  time  being,  or  the  execo* 

tors  or  administrators  of  the  last-acting  trustee  or  snrviying  tmettt 

'  thereof,  shall,  by  writing  under  their  hands  and  seals^  or  hand  aod 

*  seal,  appoint  some  other  fit  persons  as  trustees  in  the  place  of  sod 

trustees  so  deceased,  or  ceasing  to  act  as  such  as  aforesaid,  so  ant 

in  such  manner  as  shall  make  in  the  whole  the  number  of  ax 

trustees;  which  said  newly-appointed  trustees  shall,  immediatdj 

upon  being  so  appointed,  become  and  be  joint  trustees  with  the 

sidd  surviving  or  continuing  trustees,  and  have  the  same  powen 


Stat.  11  Geo.  4 
&  1  Will.  4, 
c.  40. 


After  l8t 
September, 
1830, 

executors  to  be 
deemed  to  be 
tnutees  for 
lienons  entitled 
to  any  residue, 
under  the 
Statute  of 
DistributioDB, 
unlei»  otherwise 
directed  by  will. 

Not  toafiect 
rights  of 
executors  when 
thece  is  not 
any  person 
entitled  to  the 
residue. 


either  that  it  should  be  expressly  bequeathed  to  him,  or  that  tiie  will  shonU 
contain  some  expressions  07  which  such  intent  may  reasonably  be  infand. 
Formerly,  the  law  was  otherwise ;  and,  as  the  whole  personal  estate  vested  in  as 
executor  by  virtue  of  his  office,  it  was  considered  that  the  surplus  which  remttufld 
after  payment  of  funeral  and  testamentary  expenses,  debts,  and  lefipacies,  he  vn 
entitled  to  retain  as  his  own  absolute  propcoiy.  But  by  the  statute  1 1  Geoi  I 
and  1  Will.  4,  c.  40,  unless  it  shall  appear  by  the  wiU  that  the  executors  voe 
intended  to  take  the  residue  beneficially  then,  they  will  now  take  it  merely  tf 
trustees  for  the  next-of-kin. 

All  the  questions,  which  proved  such  an  ample  source  of  litigation,  were  set 
at  rest  by  the  statute  11  Geo.  4  &  1  Will.  4,  c.  40,  which  after  reciting  U 
"  testators  by  their  wills  frequently  appoint  executors,  without  making  any  expRB 
disposition  of  the  residue  of  their  personal  estate,  and  whereas  exeouton  w 
appointed  become  by  law  entitled  to  the  whole  residue  of  such  perBonal  estate; 
and  Courts  of  Equity  have  so  fur  followed  the  law  as  to  hold  such  ezecuton  to 
be  entitled  to  retain  such  residue  for  their  own  use,  unless  it  appean  to  btie 
been  their  testator's  intention  to  exclude  them  from  the  beneficial  interest  theroB^ 
in  which  case  they  are  held  to  be  trustees  for  the  person  or  persons  (if  any)  «1m> 
would  be  entitled  to  such  estate  under  the  Statute  of  Distributions,  if  theteststcr 
has  died  intestate :  and  whereas  it  is  desirable  that  the  law  should  be  extended 
in  that  respect,"  proceeds  to  enact,  "that  when  any  person  shall  die  after  the  M 
day  of  September  next  after  the  passing  of  this  act,  having  by  his  or  her  inDi 
or  codicil  or  codicUs  thereto,  appointed  any  person  or  persons  to  be  his  or  bff 
executor  or  executors,  such  executor  or  executors  shall  be  deemed  by  Gouite  d 
Equity  to  be  a  trustee  for  the  person  or  persons  (if  any)  who  would  be  entitled 
to  the  estate  under  the  Statute  of  Distributions,  in  respect  of  any  residue  not 
'expressly  disposed  of,  unless  it  shall  appear  by  the  will,  or  any  codicil  theKto, 
the  person  or  persons  so  appointed  executor  or  executors  was  or  were  intended 
to  take  such  residue  benefically.*' 

And  by  the  second  section  it  is  further  provided  and  enacted,  *^  Tliat  notiusf 
herein  contained  shall  affect  or  prejudice  any  right  to  which  any  executor,  b 
this  act  had  not  been  passed,  would  have  been  entitied,  in  cases  where  there  ii 
not  any  person  who  would  be  entitled  to  the  testator*s  estate  under  the  SMU^ 
of  Distributions,  in  respect  of  residue  not  expressly  disposed  of." 
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and  authorities  to  all  intents  and  purposes  as  if  they  had  been      Wills. 
originally  appointed  trustees  by  this  my  wilL     And  no  trustees    No.  xxm. 
hereby  appointed  or  to  be  appointed  as  aforesaid  shall  be  responsible        j^^, 
for  the  acts,  deeds  or  defaults  of  any  co-trustee  or  co-trustees,  nor  ^  ^^^^letukmg 

...  ,    .   .  .         Sums  of  Money 

for  moneys  received  in  which  they  shall  jom  only  for  conformity ;   to  be  mveeted 
nor  be  accountable  for  the  insuflSciency  of  any  banker,  broker,  ^  charUabU 
attorney,  solicitor,  or  other  person  whomsoever  with  whom  any  of  the     -'^^y^- 
said  trust  moneys  may  be  deposited  for  safe  custody,  or  otherwise ; 
or  who  may  receive  the  same  in  the  course  of  the  execution  of  the 
aforesaid  trusts ;  nor  for  any  other  loss  or  damage  that  may  happen 
to  all  or  any  part  of  the  said  trust  moneys  and  premises,  unless 
through  the  wilful  default  of  such  trustees  respectively.    Ani>  that 
every  present  and  future  trustees  or  trustee  shall  or  may,  out  of 
the  trast   moneys  which  shall  come  to  their  respective  hands, 
reimburse  themselves  and  each  other  all  such  costs,  charges  and 
expenses  as  they  shall  respectively  have  sustained,  disbursed,  or 
been  put  unto,  in  or  about  the  execution  of  the  aforesaid  trusts 
or  in  relation  thereto.     [Add  clause  of  revocation^  ut  ante.  No.  L, 
clause  13,  p.  640. J 

In  witness,  &c. 
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WILL,  CONTAINING  BEQUESTS  TO  SEVERAL  CHARITIES 
THEREIN  ENUMERATED.  CERTAIN  PECUNIARY  LEGACIES 
BEQUEATHED  IN  A  PRECEDING  PART  OF  THE  WILL  ABE 
CHARGED  UPON  THE  REAL  IN  AID  OF  THE  PERSONAL 
ESTATE,  THE  CHARITABLE  LEGACIES  BEING  CHARGED 
EXCLUSIVELY  UPON  THE  PERSONAL  ESTATE,  WITH  A 
DIRECTION  THAT  THEY  ARE  NOT  TO  ABATE  IN  PROPOR- 
TION WITH  THE  PECUNIARY  LEGACIES,  IN  CASE  OF  A 
DEFICIENCY  OF  ASSETS. 


1.  Charge  of  pecuniary  legacies  on 

the  real  in  aid  of  the  personal 
estate. 

2.  Greneral  bequest  to  several  charities. 

3.  To  the  Infirmarj  at  A.,  lOOJ. 

4.  To  the  Eye  Infirmary  at  the  same 

place,  lOOJ. 

5.  To  the  Dispensary,  1002. 

6.  To  the  School  for  the  Instruction 

of  the  Blind  at  A.  100/. 

• 

7.  To  the  School  for  the  Instruction 

of  the  Deaf  and  Dumb  at  B., 
100/. 

8.  To  the  Refoge  for  the  Destitute, 

100/. 


9.  To  the  British  and  Forei|;n  Bibie 
Society,  100/. 

10.  To  the  London  Missionaiy  Sociely, 
500/. 

U.  Direction  that  the  legacies  shaO  be 
paid  to  tiie  respective  tremsnren 
of  the  several  charitable  inalite- 
tions. 

12.  Direction  that  the  charitaUe 
legacies  shall  be  paid  excfai- 
sively  out  of  the  personal  estate, 
and  that  they  shall  not  abate  in 
proportion  with  the  peouniaiy 
legacies  in  case  of  a  dendency  of 
assets. 


Charge  of 
pecuniary 
legacies  on  the 
real  in  aid  of 
the  penonsJ 
esUte. 


[Commence  wiUy  ut  arUe^  No.  L,  clause  1^  p.  632.  Insert 
A1.SO  bequest  of  pecuniary  legacieSy  ut  ante,  Na  XV.,  clause  2,  rf 
seq.,  p.  705.] 

1.  And  I  HEREBY  charqe  all  my  real  estates  with  the 
payment  of  all  the  aforesaid  legacies  in  aid  of  my  personal 
estate. 
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2.  And  I  also  give  asj>  bequeath  the  several  sums  of      Wills. 
Qoney  hereinafter  mentioned,  to  the  several  charitable  institotionfl    Ko.  xxiv. 
lereinafter  named  (that  is  to  saj) :  ^^ 

vontaimnff 

^  To  the  Infirmary  at  A y  the  sum  of  1002.  sterling.  seomd 

Ckaiititt, 


4.  To  the  Eye  Infirmary  at  the  same  place,  the  sum  of  100/.  Bequest  to  the 
sterling.  charitici. 

Tothe  infirmary 

5.  To  the  Public  Dispensary  at  the  same  place,  the  sum  of  !1    '       ' 

lOOi  sterling.  iDfirmaryat 

the  same  place, 
1002. 

6.  To  the  School  for  the  Instruction  of  the  Blind  at  A ,  To  the 

the  sum  of  lOOL  sterling.  loo^""*^* 

To  the  School 

7.  To  the  School  for  the  Instruction  of  the  Deaf  and  Dumb,  at  jo^g^^etion  of 
B ,  the  sum  of  100/.  sterling.  **»«  P^d  at  A. 

To  the  School 

8.  To  the  Refuge  for  the  Destitute,  at  E ,  the  sum  of  100/.  for  the 

iDstraction  of 
sterling.  the  Deaf  and 

Dumb  at  B. 
lOOi 

9.  To  the   British  and  Foreign   Bible   Society,  the  sum  of  to  the  Refuge 
lOOi  sterUng.  '^^  ,^ 

To  the  British 

10.  To  the  London  Missionary   Society,   tbe    sum  of  500/.  and  Foreign 

.     ,.  Bible  Society, 

sterhng.  loo/: 

To  the  London 

11.  And   I  HEREBY  DIRECT,  that   all    such   last-mentioned  ^7^^°*^^ 
legacies  shall  be  paid  by  my  executors  hereinafter  named,  dear  Direction  that 
of  all  legacy  duty,  to  the  seyeral  treasurers  for  the  time  being  of  ^"^  the 
the  said  several  charitable  institutions.     And  I  further  direct  «»p«^»^« 

treasnrers  ot 

that  the  receipt  or  receipts  of  the  respective  treasurers  for  the  time  theaeverai 

1    .  n     ,  . ,  .,.11-..  1     11   1  «.        charitable 

being  of  the  said  several  charitable  mstitutions,  shall  be  an  enec-  institntions. 
tual  discharge  to  my  said  executors  paying  the  same  for  so  much 
money  as  in  such  receipt  or  receipts  shall  be  expressed  to  have 
been  received,  and  shall  effectually  exonerate  my  said  executors 
from  all  responsibility  with  respect  to  the  application  thereof. 

12.  And  I  hereby  further  direct,  that  all  the  above- ^>«ction  that 

•     ,  the  charitable 

mentioned  charitable  legacies  shall  be  paid  exclusively  out  of  my  legacies  shall 
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No.  XXIV. 

be  paid 

exdoBivelj  out 
of  the  peraonal 
estate,  and  that 
thej  ahall  not 
abttte  in 
proportioa  irith 
the  pecnniacy 
legpiciee  incase 
of  a  deficienoj 
of  assets. 


Practical 
snggestioDs. 


personal  estate,  and  shall  be  paid  in  preference  to  the  eerenl 
pecuniary  legades  hereinbefore  beqneathed,  and  shall  not  be  liable 
to  abate  in  proportion  with  such  legacies  on  a  deficiency  of  assetB, 
but  shall  be  fully  paid  and  discharged  before  any  other  l^acy  or 
legacies  whatsoever,  (a)  [Add  clause  appoinUng  exectdors^  ad 
clause  of  revocation,  ut  antCy  No.  I.,  clauses  12  and  13,  p.  639.] 

In  witness,  &c. 


(a)  In  bequests  to  charitable  uses  it  will  often  be  advisable  to  ffive  them  s 
prioritj  in  payment  over  other  legacies,  and  also  to  direct  that  thej  shall  be 
paid  ezdusivelv  out  of  the  personal  estate ;  for  legacies  to  charities  abite  ia 
proportion  with  other  legacies  in  case  of  a  deficiency  of  assets  (^Aitormf- 
Oeneral  if.  RMns,  2  P.  Wms.  23),  and  can  neither  be  paid  out  of  real  eststo 
charged  with  the  payment  of  legacnes,  nor,  as  we  have  previously  noticed,  will 
assets  be  marshalled  in  favour  of  charitable  bequests ;  so  that  where  the  leil 
estate  is  charged  with  the  payment  of  legacies,  but  there  is  no  direction  fiiak  tti 
charitable  legacies  shall  be  paid  exclusively  out  of  the  personal  estate,  the  other 
legatees  will  be  entitled  to  come  first  upon  the  general  personal  estate  pari  pasm 
with  the  charity  legatees,  and  then  to  resort  to  the  real  estate  to  make  up  whii 
the  personal  estate  shall  prove  insufficient  to  satisfy ;  whereas  the  charity  legateei 
will  neither  be  entitled  to  come  upon  the  real  estate,  nor  to  throw  the  other 
legacies  upon  that  fund  in  aid  of  the  personal  estatOi  which  is  the  only  fund  out 
of  which  the  charitable  legacies  can  be  paid. 
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No.  XXV. 


CLAUSES  BY  WHICH  THE  SUM  OF  3,500/.  IS  BEQUEATHED  FOR 
THE  PURPOSE  OF  REPAIRING  A  SCHOOL-HOUSE,  AND 
RESIDENCE  FOR  THE  MASTER,  AND  FOR  SUPPLYING 
BOOKS  FOR  THE  SCHOLARS.  AND  IN  AUGMENTATION  OF 
THE  SCHOOLMASTER'S  SALARY.  ALSO,  A  BEQUEST  OF  500/. 
UPON  TRUST,  TO  INVEST  THE  CAPITAL  IN  THE  FUNDS, 
AND  APPLY  THE  SAME  IN  PLACING  OUT  POOR  CHIL- 
DREN  AS  APPRENTICES.  ALSO,  A  BEQUEST  OF  l,5pO/.  FOR 
THE  BENEFIT  OF  A  MECHANICS'  INSTITUTE,  THE  CAPITAL 
TO  BE  INVESTED  AS  A  SEPARATE  AND  PERMANENT  FUND, 
TO  BE  CALLED  AFTER  THE  DONOR'S  NAME,  AND  THE 
INCOME  APPLIED  FOR  THE  PURPOSES  OF  THE  INSTITUTION. 


1.  Recital  that  the  school-house  and 

other  buildings  are  in  a  ruinous 
condition,  and  bequest  of  3,500/. 
upon  the  trusts  thereinafter  de- 
clared. 

2.  Trust  to  expend   any    sum  not 

exceeding  1,000/.,  in  repairing 
or  rebuilding  the  premises. 

3.  To  invest  the  residue  of  the  un- 

appropriated capital  in  the 
funds. 


4»  To  apply  the  dividends  in  the  pur* 
chase  of  books,  and  in  augmenta- 
tion of  the  income  of  the  master. 

5.  Bequest  of  500/.  upon  trust,  to  invest 

the  capital  ana  apply  the  income 
in  apprenticing  poor  children. 

6.  Bequest  of  1,500/.  to  a  mechanics' 

institute,the  capital  to  be  invested 
as  a  permanent  fund,  to  be  called 
after  the  donor's  name,  and  the 
income  to  be  applied  for  the  ob- 
jects of  the  institution. 


1.  WHEKEAS  the  school-house  at  A ,  and  other  buildings  Recital  that  the 

thereunto  belonging,  erected  some  time  since  upon  certain  lands  and  other 
which  had  been  duly  conveyed  for  thatpurpose,  in  pursuance  ofJ'^J^^*"™ 
the  statute  in  such  case  made  and  provided,  having  become  dilapi-  «>nditi<m,  and 
dated  and  ruinous,  and  the  funds  given  for  the  endowment  thereof  3,5002.  npon 
being  wholly  inadequate  for  the  purpose  of  upholding  and  main-  th^nafter 
taining  the  same,  I  do  hebebt  give  and  bequeath  unto  (six  ^^^•'^ 
trustees)  the  sum  of  3,500/.  sterling,  free  from  all  legacy  duty,  to 
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Wills.      HOLD  the  same  unto  the  said  {trustees)^  their  execators,  adminB- 
No.  XXV.    trators  and  assigns,  upon  the  trusts  hereinafter  declared  ;  (that  k 
to  say,) 


Clame  hy  wkkk 

a  Sum  it 
bequeathed  fir 

Repairing 

Schod-houte 

and  Retidenoej 


Trastto 
ezpesd  any 
sum  not 
exceeding 
1,000^  in 
repairing  or 
rebuilding  the 
premises. 


2.  Upon  teust  that  the  said  {trustees),  or  the  surviTors  or 
surviyor  of  them,  his  executors  or  administrators,  or  other  mr 
trustees  or  trustee  for  the  time  being,  do  and  shaU,  out  of  the  said 
sum  of  3,5002,9  lay  out  and  expend  any  sum  or  sums  of  money,  not 
exceeding  in  the  whole  the  sum  of  l,000iL  in  amending,  rebnildnf 
or  enlarging  the  «ud  echool-house.  and  the  residence  of  the  maata 
or  any  other  buildings  on  the  premises  connected  therewith  and 
belonging  to  the  said  school. 


To  invest  the  3.  And  ALSO  DO  AND  SHALL  lay  out  and  invest  the  surplus  of 
nnappropriated  the  Said  sum  of  3,500/.  in  the  purchase  of  parliamentary  stoeks  or 
fon^  ^°  ^^*    funds  of  Great  Britain,  in  the  names  of  my  said  trustees  for  the 

lime  being,  and  do  and  shall  alter  such  investments  whenever  thej 

may  think  proper  so  to  do. 

To  apply  the  4.  And  DO  AND  SHALL  pay  and  apply  the  dividends  and  annual 
pnit^ase  of  producc  thereof  in  the  purchase  of  such  books,  stationery,  and  sadi 
^mentau^  Other  materials  as  may  be  required  by  the  free  scholars  at  the 
Jk-*^- °^™*  °^  ^^^  school ;  and  shall  pay  and  apply  the  residue  in  augmentation 

of  the  salary  or  stipend  of  the  master  of  the  said  school  for  the' 

time  being,  for  ever. 


the  master. 


invest  the 
capital  and 
applj  the 
income  in 
apprenticing 
poor  children. 


Bequest  of  600«.     5,  J  ^j,go  GIVE  AND  BEQUEATH  unto  the  Said  (trustees)  the 

npon  tmsti  to  , 

further  sum  of  500Z.  sterling,  free  from  all  legacy  duty,  ijpov 
TBUST  that  they^  or  the  survivors  or  survivor  of  them^  his  execnton 
or  administrators,  or  other  the  trustees  or  trustee  for  the  time  beiog 
of  this  my  will,  do  and  shall  invest  the  same  in  like  manner  as 
hereinbefore  directed  respecting  the  unapplied  residue  of  the  ssid 
sum  of  3,50021,  and  apply  the  dividends  and  annual  produce  thereof 
in  placing  out  or  apprenticing  to  some  trade,  business  or  employ- 
ment as  many  poor  children,  as  well  females  as  males^  as  the  nature 
of  the  said  fund  will  reasonably  pernut 


Bequest  of  6,  I  ALSO  GIVE  AND  BEQUEATH  the  SUm  of  1^5002.  steiiing  10 

mechanics'       aid  of  the  funds  of  the  Mechanics'  Institute  in  the  borough  of 
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A. ,  which  I  direct  shall  be  paid  by  my  executors  hereinafter      Wills. 

named  to  the  treasurer  of  the  said  institute.      And  I  hereby     No.  xxv. 
DiB£GT  that  the  said  sum  of  1,500/.  shall  be  invested  on  permanent  ciom«  by  which 
security,  and  kept  apart  as  a  fund  to  be  called  "  (danar^s  name)  j^JJ^^/j^ 
Fund,**  the  income  whereof  I  direct  the  managers  for  the  time  being     Repairing 
of  the  said  institution,  annually,  and  not  by  anticipation,  to  apply  and  Residence, 
in  such  manner  as  they  may  deem  most  expedient  for  carrying  out         ^' 
the  objects  and  design  of  the  sud  institution.     [Insebt  power  to  '^^^^^^^  ^ 

CftplEftl  CO  DO 

add  to  the  number  of  trustees  when  reduced  to  three,  ut  ante.  No.  invested  as  a 

._,___-_.       ,  -,  *-/,«  n  permanent  fond 

XXm.,  clause  11»  p.  762.]  to  be  caUed 

after  the  donor's 
name,  and  the 
income  to  be 
applied  for  the 
objects  of  the 
institntion. 
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MISCELLANEOUS  FORMS  OF  PECUNIARY  LEGACIES,  (a) 


1 .  Bequest  of  a  ]ef|[acy,  to  be  vested, 

and  pajT&ble  at  twenty-one,  but 
without  interest  in  the  mean- 
time. 

2.  Bequest   of  legacies  of   100/.  to 

each  of  children  of  testator's 
brother,  pajrable  at  twenty-one, 
with  inteo^st  in  the  meantime  at 
4/.  per  cent. 

3.  Charge  of  legacies  on  the  real  in 

aid  of  the  personal  estate. 

4.  Bequest  of  a    legacy  of  1,000/., 

payable  to  the  legatee,  with 
mterest  in  the  meantime  at  4/. 
per  cent.  Interest  during  his 
minority  to  be  applied  for  his 
maintenance,  &c. 

5.  In  case  of  first  legatee's  death  in 

testator's  lifetime,  the  legacy  to 
go  to  A.  B.,  payable  when  first 
legatee  would  have  attained 
the  age  of  twenty-one,  with 
interest  from  the  time  of  tes- 
tator's decease. 

6.  Beouest  of  legacies  to  each  of 

aaughters  of  testator's  brother, 
payable  to  them  on  their  day  of 
marriage. 

7.  During    minority    of   daughters, 

interest  at  4/.  per  cent,  to  be 
paid  to  their  father  or  guardian. 
In  case  of  no  parent  or  guardian, 
interest  to  be  applied  by  trus- 
tees. 


8.  On  daughters  attaininff  tweoif- 

one,  interest  to  be  piud  to  thca. 

9.  Legacies  to   daughters  who  aW 

die  unmairied   to  sink  into  Ae 
residue. 


10.  Bequest  of  legacies  to  the 

use  of  -daughters    of  testatoi^ 

deceased  sister. 

11.  Bequest  of  1,500/.   and    interat 

at  4/.  per  cent,  to  truatees,  so^ 
ject  to  power  of  appointment  of 
cesttd  que  trust  (a  maziiei 
woman.)  In  default  of  appoint- 
ment, trustees  to  invest,  aod 
apply  the  income  for  her  sepa- 
rate use  for  her  Ufe. 

12.  In  case   of  her  decease  witfaorf 

exercising  the  power  of  ^>poiBl- 
ment,  upon  trust  for  penooi 
entitled  to  testator's  personsl 
estate  under  the  Statutes  of 
Distribution. 

13. 


Proviso,  that  in  case  testate*i 
estate  shall  prove  insaflScient  to 
pay  the  whole  of  the  k|{aciei, 
certun  legacies  shall  abate  so  m 
to  give  a  preference  to  cettaia 
other  legacies. 

14.  Bequest  of  legacies  of  lOO/L  aad 
150/.  to  two  several  l^^atees^  to 
be  vested  immediately,  but  not 
payable  until  four  ^ears  fivm 
testator's  decease,  with  intereit 
in  the  meantime  at  4/.  per  cent 


As  to  vested  (a)  Whenever  the  time  of  payment  of  legacies  b  to  be  postponed  to 

and  contingent    future  time,  as  until  the  legatees  arrive  at  a  certain  age,  or  at  any  other  stated 
legacies.  period,  it  is  important  to  ascertain  whether  the  testator  intends  such  legacies  to 

oe  contingent  or  vested ;  as  in  the  former  instance,  the  legacies  wiU  £ui  if  tk 
legatees  die  befe>re  the  time  of  payment,  whereas  in  the  latter  case,  although  tbe 
legatees  should  die  before  the  time  of  payment  arrives,  the  legacies  will  be 
vested  and  then  beoome  transmissible  to  their  personal  representatives. 
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15.  In  case  of  the  death  of  either  of 
the  Icf^tees  in  testator's  life- 
time, the  le^i^acies  bequeathed  to 
them  to  go  their  children. 

L6.  Bequest  of  legacies  of  2,000/.  to 
each  of  testator's  two  nephews, 
on  their  attaining  twenty-one, 
with  cross  limitations  between 
them,  in  case  of  either  dying 
under  twentj-one. 

17*  If  hoth  testator's  nephews  die 
under  twenty-one,  their  legacies 
to  go  to  testator's  brother. 

18.  Trustees  to  invest  until  legacies 

shall  become  payable,  and  apply 
the  income  in  maintenance  of 
le^ratees  during  their  respective 
muiorities. 

19.  Power  of  advancement. 

20.  Bequest   of  legacies   to  all   the 

children  of  testator's  brother. 
Trustees  to  pay  the  legacies  of 
legatees  under  twenty-one  or 
unmarried  to  their  father.  In- 
demnity to  trustees.  In  case 
of  father's  death,  trustees  to 
apply  legacies  for  children's 
benefit. 


21.  Bequest  to  nephews  and  nieces, 

living  at  testator's  decease,  who 
shall  attain  twenty-one,  or  die 
under  that  age  leaving  issue. 

22.  Trustees  to  invest  during  minority, 

and  apply  income  in  mainte- 
nance, &o.,  of  minors.  Power 
of  advancement. 

23.  Proviso  for  substituting  the  issue 

of  chUdren  dying  in  testator's 
lifetime,  or  without  acquiring  a 
vested  interest. 

24.  Trust  for  grandsons  on  attaining 

the  age  of  twenty-one,  and 
daughters  on  attaining  twenty* 
one  or  marriage. 

25.  Trustees  to  pay  income  of  pre- 

sumptive snares  of  grand- 
chilaren  to  their  ikther  during 
their  respective  minorities. 

26.  In  case  of  parent's  decease  during 

children's  minorities,  trustees 
to  apply  income  of  their  pre- 
sumptive shares  for  tneir 
benefit. 

27*  Grandsons  on  attaining  twenty- 
one  to  receive  the  income  of 
their  presumptive  shares. 


•Wnis. 


No.  XXVt. 


Fomu 

<lfPeeu»iary 

LegacM^ 


1.  I  GIVE   AND   BEQUEATH    unto  {legatee's  name),  the  Bequeetofa 
sum  of  500L  sterling,  to  be  vested  and  payable  to  him  upon  his  y^tS*  and 
attaining  the  age  of  twenty-one  years,  but  without  any  interest  in  EIJJ*^^  ** 

without  interest 
in  the 
meantime. 


the  meantime. 


In  oases  of  this  description,  the  legacy  being  vested  or  contingent  will  depend  When  legadea 
upon  whether  the  legacy  is  to  take  cSPect  upon  the  happening  of  some  contingent  will  be  vested 
event»  or  whether  the  bequest  is  immediate,  but  the  time  of  payment  only  is  to  be  And  when 
delayed  until  those  events  shall  take  place.    In  the  former  case  the  legacy  will  contingent 
he  contingent,  because  the  time  of  payment  is  annexed  to  and  forms  part  of  the 
substance  of  the  gift  (Knioht  v.  Knight,  2  Sim.  &  Stu.  490 ;  Young  v.  Macin' 
toihf  13  Sim.  445),  but  in  the  latter  case  it  will  be  vested ;  for  the  bequest  being 
immediate,  the  postponement  of  pavment  disannezes  the  time  from  the  gift, 
which  no  longer  forms  its  essence,  the  legacy  being  debiiwn  in  prmsenti  sohen* 
dmm  infuiuro,  or  in  other  words,  the  gift  is  immediate  as  to  its  vesting,  although 
the  time  of  its  enjoyment  is  deferred  to  some  future  period :  (Famikner  v.  HoU 
Ungiworth,  stated  8  Ves.  668 ;  2  Wms.  Ezors.  881,  2nd  edit. ;  J  Rop.  Leg.  657» 
4th  edit) 

The  legacy  being  to  take  effect  at  a  future  time,  as  distinguished  from  the  As  to  con- 
postponement  of  the  payment  to  some  future  time,  will  render  it  contingent ;  as  Ungent  legacies. 
for  example,  where  a  testator  bequeaths  100/.  a-piece  to  the  two  chUdren  of 
J*  S.  at  the  end  of  ten  years  after  his  decease,  such  legacies  will  be  held  to 
he  contingent,  and  if  the  legatees  both  die  within  the  ten  years,  the  legacies 
wUl  fail  and  will  not  be  transmissible  to  their  personal  representatives :  {SfM 
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772  OOKCISE  PR£C£DSNT8  UT 

Wells.  2.  1  QiVE  aKd  bbqubath  unto  each  and  everj  the  ofafldren  i 

No.  xxvi    nij  late  deceased    brother  (name),  the   sum  of  lOOiL    sterin^ 

Jtfiwei^naMit  ^  ^  vefited  in  or  paid  to  them  respectively,  on  their  aeTmOj 

Formt 

XtfAMMI. 

Beqaestof  V.  Dee,  4  Salk.  414.)  A  legacy  may  also  be  oontingent  on  aooount  of  ^ 
legacies  of  lOOi.  objects  being  only  ascertainable  at  some  pigrticular  time,  as  the  tiine  of  dmaas» 
to  each  of  or  answering  some  particular  description  at  some  future  period ;  aa  what  i 
children  of  bequest  was  to  A.  to  be  paid  at  twenty-one  or  marriage,  with  interest  in  & 
testator's  meantime,  but  if  A.  died  before  twenty-one  tben  tbe  bluest  was  to  go  ovcrii 

brother,  payable  ^^  youngest  obildren  of  B.,  this  legacy  was  held  contingent  as  to  tbe  diil&s 
^\^f^^'<*^^  of  B.,  and  to  vest  in  such  only  as  sbould  answer  that  deseription  at  tiM  time<f 
the  mwnt^e''  ^•''  ^^^^  ^^^  twenty-one :  iDamel  v.  Damid,  6  Vea.  297;  Orooe  w.  OdA 

»t  AL  n*r  ««n»       1  Ball  &  B.  449.) 

at4^j>^cent  ^^  ^  with  mpeot  to  a  Itg^  being  construed  to  be  continfceBt  wfas 
ExceptioQs  to  bequeathed  to  one  at  a  future  time,  is  not  without  exceptions  ;  aa,  fini;  wkae 
the  rule  as  to  a  person  bequeaths  a  legapy  to  a  person  on  his  attaimng  a  certain  mfg^  sad 
legacies  being  either  gives  nim  tiie  immediate  interest,  or  directs  it  to  be  applied  for  lii 
contingent,  benefit,  tbe  legacy  will  not  be  contingent,  for  the  disposition  of  the  interest  «9 
when  be  considered  a  sufficient  indication  of  the  testator's  intent  that  the  le|{atee  st 

bequeathed  to     all  events  should  have  the  principal,  and  on  these  grounds  the  legacy  will  b« 
l^atees  at  a      treated  as  vested :  (Hanton  v.  Oraham,  6  Ves.  236 ;  1  Rop.  Leg.  498,  3rd  ofit; 
future  penod.     g  Wms.  Ezors..  889.)    But  in  order  that  provision  for  maintenance  may  sid 
First  exception,  the  construction  of  a  vested  interest,  it  must  be  oo-eztensive  with  the  M 
amount  of  interest  on  the  legacy:  (Vaudry  v.  Oeddes^  I  Rusa.  &  MyL  203); 
and  payable  out  of  no  other  fund,  otherwise  such  provisions  will  afford  as 
ground  for  presuming  the  testator  intended  such  legacies  to  Fest  before  tbef 
became  due.    To  raise  such  a  presumption,  also,  the  bequest  of  the  interert 
must  be  certain ;  for  if  the  interest  be  as  uncertain  as  the  principal,  it  will  nst 
convert  the  latter  into  a  vested  interest;  consequently,  a  legacy  to  A.  when  he 
attains  twenbr-ona,  with  interest,  will  be  a  contingent,  and  not  a  vested  kga^: 
{Knight  v.  Knight,  2  Sim.  490, 1  Rop.  Leg.  578,  4th  edit.) 
Second  The  exception  to  the  rule,  with  respect  to  contingent  legacies,  is,  when  the 

exception.         absolute  property  in  a  fund  is  bequeathed  in  fractional  interests  in  saooeasioB  it 
periods  which  mutt  arrive ;  as,  to  or  in  trust  for  A.  for  life,  and  after  his  death 
to  B. :  (Davis  v.  Fisher,  5  Beav.  201 ;  see  Hao  Hammond  v.  Maade,  1  CoIL  281.) 
When  the  But  this  exception  wiU  not  apply  to  cases  where  the  principal  itself  is  not 

exception  will  bequeathed  to  the  tenant  for  lifB ;  f or  tf  the  tenant  for  lifb  has  only  the  intenst 
not  apply.  o|.  mcome  bequeathed  to  him,  and  at  his  decease  tbe  principal  is  bequeathed 

to  another,  or  if  it  appears  from  the  general  context  of  tne  wfll,  ihak  no  inftenst 
in  the  capital  was  designed  to  pass  until  the  dstermination  of  the  lilb  intenslft 
the  gift  of  the  income  and  the  pit  of  the  principal  will  be  conafcraed  as  distiBSt 
gifts ;  and  the  bequest  to  the  legatee  will  not  become  vested  until  the  life  inftsnst 
is  determined :  (1  Rop.  Leg.  688^  4tii  edit ;  fVatmm  t.  Hages,  5  MyL  &  Gk^ 
126.) 
Third  xhe  third  exception  to  the  above  rule  is,  where  the  legacy  is  engiafted  by 

exception.  ^^^j  ^f  exeootory  bequest,  to  take  effect  on  a  contingent  event  defoating  tts 

first  bequest ;  as  where  personal  estate  is  bequeathMl  to  A.,  and  if  he  shall 
have  no  ehild  who  shall  hve  to  attain  the  age  of  twenty-one  years,  then  to  B.,  Ifaie 
interest  so  limited  to  B.,  although  treated  as  contingent  in  some  respects,  yet 
in  others  it  is  so  far  vested  in  him  in  right  as  to  be  transmissible  to  his  penoosl 
representatives,  the  interests  of  the  first  and  second  taker  being  considefed  ta 
vest  at  the  same  time,  The  consequence  is,  that  if  the  second  legatee  diee 
whilst  the  event  defSeating  the  first  bequest  is  in  suspense,  his  reprpsnntatifM 
will,  notwithstanding,  be  entitled  to  it»  if  such  event  should  afterwards  hkt 
place:  {RamneU  v.  Giliow,  9  You.  &  Coll.  704 ;  Roberts  v.Barder,  2  ColL  130.) 
Exceptions  to  And  as,  on  the  one  hand,  the  rule  with  respect  to  contingent  legacies  has  iie 
the  rule  with     exosptlona,  SO,  OB  the  other,  exceptions  are  not  wanting  to  the  rule  which  oso- 
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ttaining  the  age  of  twenty-one  years,  but  such  several  legacies,       Wims. 
ntil  Buch  time  of  payment,  to  carry  interest  at  the  rate  of  4/.  for    no.  xxvi. 
eery  lOOi  by  the  year.  Mis^^eou, 

FormM 

3  Ani>  I  DO  HEREBY  CHABGE  my  real  estates  and  heredita-      Leffodes^ 

^^_________^ Charge  of 

lefracies  on  the 
reid  in  aid  of 
braes  a  legacy  as  vested  whenever  the  time  of  payment  is  distinct  from  the  the  personal 
ift ;  such  last-mentioned  rale  beinf?  oontrolled  by  the  intention  of  the  testator,  estate 

3  which  it  is  always  subservient,  so  that  if  from  the  general  context  of  the  will         

I  should  appear  that  the  testator  meant  the  time  of  payment  to  be  the  time  i^P^^  to 
rfaea  the  legacy  should  vest,  the  words  "to  be  paid/*  or  "  payable  at,'*  or  other  ""^^^  i^ff^^^- 
enns  of  immediate  gift  being  employed  in  the  will,  wUl  be  insufficient  to  rebut  First  exception. 
he  oonstruotion  that  the  time  of  payment  is  to  form  the  essence  of  the  beqaest, 
os^  which  period  the  legacy  must  remain  contingent,  and  in   case  of  the 
egatee*8  death  before  that  period  arrives,  he  will  take  no  interest  in  the  legacy 
^ioh  he  can  transmit  to  his  personal  representatives :  (Hunter  v.  Judd,  4  Sim. 
k55 ;  1  Rop.  Leg.  557»  4th  edit.) 

The  second  exception  to  the  rale  of  immediately  vesting  is,  where  the  vesting  Second 
>f  legatee's  shares  in  residuary  personal  estate  is  postponed  until  the  death  of  exception, 
tn  annuitant :  (Pearson  v.  Ctusamajor,  8  CI.  &  Fin.  74,  n.  (a) ;  1  Rop.  Leg.  560, 
tth  edit.) 

The  third  exception  is,  where  a  testator  has  shown  a  dear  intention  that  the  Third 
legacies  shall  not  vest  until  his  debts  are  satisfied,  in  which  case  the  bequests  exoeptbo. 
irill  be  contingent  until  the  debts  mi^kt  have  been  paid  upon  a  due  administra- 
lion  of  assets :  (1  Rop.  Leg.  560,  4th  edit. ;  2  Wms.  Exors.  883,  2nd  edit.) 

A  fourth  exception  is,  where  a  testator  has  plainly  and  with  certainty  ex-  Fourth 
pressed  his  intention  that  the  legades  shaU  not  vest  until  his  property  has  been  exception. 
sold  or  realized,  or  got  in  by  his  execiitors,  or  laid  out  in  a  purchase.    For  if  a 
testator  thinks  proper  to  say  distinctly  that  his  legatees,  general  or  residuary, 
shall  not  be  entitled  to  the  property  unless  they  live  to  receive  it,  there  is  no 
law  against  such  intention,  if  clearly  expressed. 

But  in  all  these  cases,  to  prevent  the  operation  of  the  general  rale  of  imme-  In  order  to 
diate  vesting,  the  intention  of  the  testator  that  the  legacies  shall  not  vest  must  form  an 
be  expressed  with  certainty j  for  although  the  payment  of  the  legacies  be  ex-  exception  to  the 
pressly  postponed  till  the  testator's  debts  are  discharged,  or  till  the  sale  of  an  general  rule,  the 
estate  be  effected,  or  till  after  the  residue  of  personal  estate  shall  be  laid  out  in  testators 
the  purchase  of  lands,  the  beauests  will  only  be  treated  as  contingent,  until  such  ^^^L!^ 
time  as  the  debts  might  have  been  paid,  or  the  sale  or  purchase  might  have  been  ^t^Lrtainty 
effected,  upon  a  due  administration  of  the  affairs  of  the  testator.    And  a  Court  ^' 

of  Equity  will  inquire  into  what  that  period  might  have  been ;  for  that  court 
will  not  sufiler  the  rights  of  legatees  to  be  prdudiced  by  the  fraudulent  or  unne- 
^Msary  delays  of  executors  or  trastees :  (1  Rop.  Leg.  460,  4th  edit. ;  2  Wms. 
Exors.  884,  2nd  edit. ;  Elwin  v.  Elwin,  snp,) 

A  fifth  exception  is,  where  the  event  upon  which  the  legacy  is  payable  is  not  Fifth  exception, 
certain  of  happening,  or  which  the  law  for  this  purpose  does  not  consider  as 
certain  or  fixed ;  as  upon  the  legatee's  marriage,  or  his  taking  holy  orders ; 
which  events  may,  or  may  not  happen,  from  whence  it  is  presumed  that  the 
expeetetion  of  one  or  other  of  such  events  taking  place  was  the  sole  motive  of 
atteching  it  to  the  beqaest,  and  thus  making  it  form  its  very  essence :  (I  Rop. 
Leg-  562,  4th  edit. ;  Atkins  v.  Hiccocks,  1  Atk.  500.)  So  that  whenever  the 
event  upon  which  a  legacy  is  directed  to  be  paid  is  uncertain  as  to  its  ever 
^^Dg  [dace,  the  legacy  will  not  vest  preinously  to  the  happening  of  that  event; 
ud  in  this  respect  it  is  perfectly  immaterial  whether  the  gift  and  the  time  oJF 
psyment  be  in  form  distinct :  as  to  which  (see  Atkins  v.  Hiccocks,  sup.),  or 
whether  there  be  no  gift  except  in  the  direction  for  payment  of  the  legacy: 
Malcolm  v.  O^Caltaghan,  2  Mad.  349),  since  in  either  instance,  the  taking  place 
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WiLiA  mentfl  with  the  payment  of  all  the  before-mentioned  legacies,  aeai 

No.  XXVL  auxiliary  fund  and  in  aid  of  my  personal  estate^  and  whether  tk 

MisoeUanetm  ^^^  legatees,  or  any  or  either  of  them,  shall  die  before  the  time  of 

Fomu  payment  or  not 

of  Pecumary  *    ^ 


I^gaciu, 


Intentioii  of  the 
testator  must 
prevail,  where 
it  is  manifest 
that  he  did  not 
intend  the 
legaeytobe 
conditional. 

As  to  the 
Testing  and 
devesting  of 
legacies  where 
thej  are 
subject  to  a 
limitation  over. 

Where  the 
event  on  which 
the  executory 
limitation 
depends  is  not 
expressed  with 
sufficient 
cleamesSf  it 
will  fail,  and 
the  first 
limitation 
become 
absolnte. 


First  gift  wni 
not  be  devested, 
unless  the 
event  upon 
which  the 
executory 
limitation  over 
is  to  take  e£foct 
literally 
happens. 

In  provisions 
for  children, 
subject  to  a 
prior  life 
interest,  the 
couit  leans  in 
favour  of  the 
construction 
that  wilt  give 


of  the  event  is  a  condition  precedent  to  the  resting  of  the  le^Bcj,  aeeuriiBgta 
the  maxim  that  "  dies  incertus  in  testamento  condiHonemfaeiiJ' 

But  even  this  maxim  must  yield  to  the  intention  of  testator  where  it  is  !■■■-. 
feet  it  was  not  his  intention  that  the  legacy  should  he  oonditional :  (1  Hop.  Ltg. 
563,  4th  edit.) 

The  effect  of  the  vesting  and  devesting  of  legacies,  when  they  are  snhjeet  ti 
a  limitation  over,  has  given  rise  to  manj  different  questions ;  but  the  geaai 
rule  appears  to  be,  that  a  devise  over  on  a  contingency,  doea  not  of  itntf  sai 
without  more,  prevent  any  of  the  shares  of  the  legatees  from  vestinur  in  the  bob- 
time,  provided  the  words  of  the  bequest  be,  in  other  respects,  sufficient  to  psB 
a  present  interest  (Skeif  v.  Bamegf  3  Mer.  340),  though  such  a  devise  owtf 
the  entirety  may  be  called  in  aid  of  other  circumstances  to  show  that  no  praot 
interest  was  intended  to  pass :  {ib.,  and  see  Hwmter  v.  Judd,  4  Sim.  455 ;  3  Woa 
Ezors.  895,  2nd  edit.) 

And  where  the  event  on  which  the  executory  limitation  depends  is  not  dmAj 
pointed  out,  so  as  to  satisfy  a  Court  of  Equity  what  the  intention  of  the  testsfar 
actually  is,  or  if  understood,  so  as  to  enable  it  to  carry  that  intention  ints 
execution,  the  bequest  over  will  fail,  and  the  first  legatee  win  take  an  inde- 
feasible vested  interest  at  the  death  of  the  testator :  (1  Rop.  Leg.  603,  4th  tdoL) 
As,  for  example,  suppose  a  testator,  after  an  immediate  gift  to  a  legatee,  aboiH 
declare  that  UP  he  (the  legatee)  die  before  he  might  have  received  the  money,  or 
before  it  might  have  been  recovered  (Wood  v.  Penvfse,  13  Ves.  395),  the  legs^ 
shall  go  over  to  B.,  such  intention  with  regard  to  the  time  at  whidi  B.  istB 
take  would  be  altogether  so  vague,  that  a  Court  of  Equity  would  not  ventne 
to  act  upon  it ;  consequentJy,  the  interest  will  vM  in  nnt  legatee  immediately; 
and  he  will  be  entitled  tu  payment  of  it  at  the  end  of  a  year  after  the 
death :  (1  Rop.  Leg.  604,  4th  edit.) 

But  if  the  testator  had  mentioned  any  time  which  could  have  afforded 
sort  of  rule  to  go  by,  and  upon  which  the  court  might  have  acted,  then  Ui 
intention  would  have  been  allowed  to  prevail ;  as,  if  he  had  declared  the  beooot 
over  should  take  place  in  the  event  of  the  legatee  dying  brfore  he  received  tte 
property,  or  before  the  fund  was  achudly  realized  by  the  executor,  in  eitfier  of 
which  cases  the  executory  limitation  would  have  been  good :  (  Whiting  v.  Fortu^ 
2  Beav.  571 ;  Rammel  v.  GiUow,  9  Jur.  704.) 

And  unless  the  event  upon  which  a  legacy  is  gi^^i^  orer  literally  happens, 
the  primary  gift  will  not  be  devested ;  for  where  there  are  dear  wcoda  of  gift 
creating  a  vested  interest,  the  court  will  never  permit  the  absolute  gift  to  be 
defeated,  unless  it  be  perfectly  clear  that  the  veiy  case  has  happened,  in  whidi 
it  is  declared  that  the  interest  shall  not  arise.  It  must  be  determined  on  the 
toords  of  the  totff,  that  there  was  a  vested  interest,  which  was  to  be  devested 
only  upon  a  given  contingency ;  and  the  single  question  is,  whether  that  coo* 
tingency  has  or  has  not  happened :  (5  Ves.  209 ;  and  see  Sckneli  v.  7)frr«4 
7  Sim.  86.) 

In  construing  either  a  settlement  or  a  will  in  which  a  provision  is  made  for 
children,  subject  to  a  prior  life  interest,  the  court  leans  strongly  in  fiavour  of 
that  construction  bv  which  the  children  will  take  a  vested  interest  at  twen^« 
one  or  marriage,  whether  they  survive  the  tenant  for  life  or  not;  and  if  the 
instrument  is  incorrectly  or  ambiguoudy  expressed,  or  if  it  contuns  cos^Uetimg 
or  contradictory  clauses,  so  as  to  leave  in  a  degree  uncertain  the  pcnod  st 
which,  or  the  contingency  upon  which,  the  shares  are  to  vest,  the  rationsl 
presumption  is,  that  the  child  acquires  a  vested  and  transmissible  interest  at  the 
period  at  which  it  is  most  needed,  oti.,  at  twenty-one  if  a  son,  or  on  maniage  or 
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4.   I  GIVE  AND   BEQUEATH  unto  {legatee)  the   sum  of  l,000i       Wills. 
terling^  to  be  paid  to  him  on  his  attaining  the  age  of  twenty-one    no.  xxvi. 
rears ;    and  I  further  direct  that  such  legacy  shall  carry  jfis^^^eaua 
nterest  at  the  rate  of  4i  for  every  lOOi  by  the  year,  firom  the     ^  ^^^'^ 

1  /«  •  ^  tf  <f        *•  qf  Pecuniary 

lay  of  my  death  until  such  time  of  payment     And  I  further     Legacies. 
DiRSCT  that  such  interest  shall,  during  the  minority  of  the  said  Bequest  of  a 
[legatee)^  be  applied  by  the  said  trustees  or  trustee  for  the  time  \*^^**^ 
being  in  and  towards  the  support,  maintenance  and  education  of  P*7«^i>i«  to 
the  said  (legatee^  in  such  manner  as  the  said  trustees  or  trustee  interoBt  ia  the 
shaU  in  their  or  his  discretion  think  fit.  ZT^'^^t 

loterest  during 

""  '  "  his  minority  to 

at  that  age  if  a  daughter:  (Torres  v.  France,  1  Russ.  &  Myl.  649)    Bat  where  hia  maintenance, 
a  testator  has  uneqaivocally  expressed  an  iDteDtion  that  a  provision  to  be  made  &c 
for  his  children  shall  depend  upon  their  surviving  both  or  either  of  their  parents,         — — 
the  (M>art  must  give  e£Pect  to  that  intention,  and  can  only  lean  to  the  presump-  to  tbem  Tested 
tion  in  ftivoor  of  the  children,  where  the  intention  of  the  testator  is  ambiguously  interesu. 
expressed :  QBrigki  v.  Rowe,  3  Myl.  &  Kee.  316.) 

if  a  legacjr  is  given  generally  to  be  at  the  disposal  of  the  legatee,  the  bequest  A  legacy  given 
will  becoaie  immediately  vested,  and  be  transmissible  to  his  personal  representa-  to  be  at  the 
lives,  whether  he  makes  any  disposition  or  not ;  nor  will  the  circumstance  of  the  alwolate 
particular  mode  of  disposition  being  pointed  out,  as  to  be  disposed  of  by  will  jli»P<»"  Oj  *^\« 
(Hixon  V.  Oliver,  13  Ves.  108),  or  the  legacy  being  given  over  in  the  event  of  |^^^"  5*'* 
his  djing  without  disposing  of  it,  in  anywise  vary  the  rule ;  because  the  abso-  jjjj^"  ** 
lute  interest  in  the  fund  having  once  vested,  to  which  a  power  of  spending  or 
otherwise  disposing  of  it  is  incident,  the  executory  limitation  over  of  the  pro- 
perty, if  the  legates  does  not  dispose  of  it,  is  a  conditional  defeasance  repugnant 
to  the  original  bequest,  and  cannot  therefore  be  supported ;  consequently,  the 
estate  of  the  legatee  not  being  devested,  his  personal  representative  will  be 
entitled  to  the  legacy,  if  it  be  not  received  by  the  legatee  during  his  lifetime : 
{Comber  v.  Graham,  1  Russ.  &  Myl.  450.)    But  where  a  particular  estate,  as  for 
life,  for  instance,  is  limited  to  the  legatee,  with  a  power  of  disposition  over  the 
funds,  it  will  not  enlarge  his  particular  estate,  and  he  will  have  a  power  to  dis- 
pose, which,  if  he  fails  to  execute,  will  determine  with  his  own  life  interest : 
{Archibald  v.  fVrighty9  Sim.  I6l ;  1  Rop.  L^.  642,  644,  4th  edit.) 

Where  a  legacy  is  given  to  be  applied  for  a  particular  purpose,  which  becomes  Where  a  legacy 
incapable  of  being  effected,  the  legacy  will  become  absolute :  as  where  30/.  was  is  given  to  be 
bequeathed  to  A.,  ah  infant,  for  the  purpose  of  binding  him  an  apprentice,  but  »ppli«i  for  a 
who  died  before  he  attained  a  proper  age  to  be  so  placed  out,  it  was  determined  P*rticnlar 
that  A.  took  a  vested  interest  in  the  legacy,  which  was  transmissible  to  hih  per-  P"P**^7  -n 
Bonal  jepresentative ;  {Barton  v.  Cook,  6  Ves.  662.)  Sc^iiL^lnte 

In  case  also  a  legacy  is  given  to  trustees  upon  trust  to  apply  the  produce  for 
the  maintenance  and  education  of  the  legatee,  until  he  attains  twenty-one,  and  Where  trustees 
theq  upon  trust,  either  to  apnly  the  whole,  in  such  manner  for  his  benefit  or  "*^"^>^  *® 
tttablishment  in  life,  or  to  settle  the  same  upon  him  or  her  issue  in  such  manner  J^y  *t!^"*^ 
•s  his  trustees  shall  think  fit,  the  legatee,  on  attaining  twenty-one,  will  acquire  ^nSniuaw 
such  an  interest  as  will  be  immediately  transmissible  to  his  personal  representa*  mj^  j,^  comm 
tive  upon  his  death,  or  which  he  may  dispose  of  by  his  will,  although  no  settle-  of  age,  and  then 
ment  or  other  particular  mode  of  applying  the  legacy  is  previously  made :  to  settle  the 
(Cmtpbell  V.  Brownrigg,  i  Ph.  301.)  same  on  him, 

Where  legacies  or  portions  are  bequeathed  amongst  a  class  of  persons  in  the  legatee  will 
common,  with  a  power  in  a  third  party  to  ^  the  amount  of  the  shares,  such  acqoire  a  vested 
shares  will  vest  in  each  legatee  immediately  on  the  testator's  decease,  subject  iQUnrest  oo 
only  to  be  devested  by  the  execution  of  the  power;  and  if  the  shares  or  portions  attaining  bis 
M«  not  to  be  enjoyed  until  after  death  of  the  donee  of  the  power,  then  such  ™^«"^r- 
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^"-''-  5.  And  in  case  the  said  {legatee)  shall  die  in  mgr  lifetioie,  9 

No.  XXVI.  under  the  age  of  twenty-one  years,  I  give  and  bsqusath  tk 
said  sum  of  1,0002.  to  {A.  B.\  to  be  vested  in  him  at  the  same  tioe 
as  the  said  (^rst  legatee' $  name),  if  then  living,  would  haye  attaiaei 
his  s^d  age  of  twenty-one  years ;  but  the  said  {A.  jK.}  aball  reoene 
interest  on  the  said  l^acy  at  the  rate  aforesaid  from  the  time  of 
my  decease. 


MuceUaneoug 

Jrorms 

qf  Pecuniaiy 

Legacies, 


lo  c«be  of  first 
legatee's  death 
in  teatator^s 
lifetime,  the 
legacy  to  go  to 
A.  B.,  payable 
wheo  first 
legatee  woald 
have  attained 
twentj-one, 
with  interest 
from  the  time 
of  testator's 
decease. 

When  legacies 
are  devested  by 
the  exercise  of 
a  power  of 
appointment. 

As  to  the 
▼cstiog  of 
legacies  and 
portions 
charged  npon 
real  estate. 


Exceptions  to 
the  rnle 
respecting  the 
vesting  or 
legacies  charged 
npon  land. 


Bole  may  be 
controlled  by 
the  testator 
directing  that 
the  legacy  shall 
be  vested. 


shares  will  vest  in  interest,  subject  to  such  derestment  as  aforesaid,  not  caiw  m 
such  of  the  lei^atees  as  shall  survive  the  testator,  but  also  in  all  soch  as  sbiE 
answer  the  description,  and  shall  come  in  esse  during  the  lifetime  of  the  dowe 
of  the  power,  provided  all  the  legatees  survive  such  donee  ;  for  if  any  of  tfaea 
die  during  the  donee's  life,  and  before  the  execution  of  the  power,  the  iDtere^ 
which  vested  in  the  deceased  legatee  will  be  devested  if  the  donee  appoint,  as  k 
may,  the  whole  fund  amongst  the  survivors :  (1  Rop.  Leg.  629,  4th  edit. ;  Bofk 
V.  Bishop  qf  Peterborough,  1  Ves.  299 ;  S.  C.)  But  if  no  such  appointment, « 
an  imperfect  or  invalid  appointment,  be  made,  then  the  represeDtatiTcs  of  s 
deceased  legatee  will  be  entitled  to  his  share  with  the  surviving  legatees: 
(Malin  v.  Keighley,  2  Ves.  336,  506.) 

The  whole  of  the  preceding  observations  are  only  applicable  to  legacies  arisaf 
out  of  personal  estates,  for  where  the  legacies  are  payable  out  of  real  eatatc  a 
different  rule  prevails.  The  reason  of  this  diversity  is,  that  where  the  Ii^acy 
or  portion  is  chargeable  upon  personal  estate.  Courts  of  Equity  have  adopud 
the  rule  of  the  civil  law,  which  it  seems  was  at  first  introduced  upon  veiy 
slender  reasons,  and  rather  for  the  purpose  of  having  a  conformity  in  the 
decisions  of  two  courts  having  concurrent  jurisdiction,  than  from  any  oonvktii» 
of  the  soundness  of  the  rule.  But  when  the  legacy  is  charged  on  lands,  cm 
which  the  Ecclesiastical  Court  has  no  jurisdiction,  Courts  of  Equity  have  not 
found  themselves  bound  for  the  sake  of  conformity  to  adopt  the  aanae  ruk  of 
construction,  and  have  therefore  required  that  the  whole  condition  upon  whidi 
the  legacies  or  portions  are  given  shall  be  complied  with,  viz. :  the  attainmeitf 
of  the  legatee  to  the  age  of  twenty-one,  &c.,  nor  do  they  admit  of  any  exoeptioa 
whether  the  legacies  or  portions  were  made  payable  at  twenty-one,  or  with  of 
without  interest  (1  Rop.  Leg.  650,  4th  edit. ;  Harrison  v.  I^ajflor,  3  Bro.  C.  C 
108);  so  that  if  the  legatee  dies  before  the  time  of  payment  the  legacy  is  lost, 
or  perhaps,  more  correctly  speaking,  will  sink  into  the  land  for  the  benefit  of 
the  heir  or  devisee. 

Bot  the  rule  above  laid  down  respecting  the  vesting  of  legacies  chaiged  on 
land  admits  of  an  exception  in  those  cases  where  the  legacy  or  portion  ia  post- 
poned, not  with  respect  to  circumstances  personal  to  the  legatee,  but  with 
regard  to  the  circumstances  of  the  estate;  as,  for  example,  where  a  l^acy 
instead  of  being  given  to  a  person  upon  his  attaining  a  particular  age  or  day  i 
marriage,  which  is  merely  personal  to  the  legatee,  is  postponed  until  after  the 
decease  of  a  devisee  for  life  of  the  lands  charged  with  the  payment  of  such 
legacies  or  portions,  and  which  therefore  relates  to  the  circumstances  of  the 
estate ;  as  it  must  be  inferred  in  the  latter  case  that  a  benefit  was  intended  lor 
the  legatee,  and  that  the  time  of  payment  was  delayed  only  with  a  view  to  the 
convenience  of  the  estate,  and  not  to  prevent  the  legacy  from  vesting,  so  thst 
in  the  event  of  the  legatee^s  death  during  the  continuance  of  the  preceding  lifB 
estate,  his  personal  representatives  will,  on  the  determination  of  that  estate,  be 
entitled  to  have  the  legacy  raised  for  their  benefit:  (But!.  Feame  C.  R.  557i 
note;  King  v.  Withers^  Forrest,  117  ;  Hawkins  v.  Phillipsont  3  Myl.  dc  Kee. 

257.) 

It  must  also  be  further  observed,  with  respect  to  this  general  rule,  that  it 
may  clearly  be  controlled  by  a  direction  in  the  will  that  the  legacy  shall  rest 
on  the  testator^s  death :  (2  Wms.  Exors.  301,  3rd  edit.) 
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&•   I  oiVB  AND  BEQUEATH  unto  each  and  every  the  daughter      wilia 
Dd  daughters,  if  more  than  one,  of  mj  brother  {name)y  the  sum  of   Ho.  ZXVL 
>  sterling,  to  be  paid  to  her  or  them  on  the  day  of  her  or  ^igcdUmoM 

heir  marriage,  or  respective  days  of  marriage.  SSon* 

JAgaeiu* 

7*  Ajsj>  I  DIRECT  that  until  such  daughter  or  daughters  shall  Beqnest^ 
ittain   her  or  their  age  or  respective  ages  of  twenty-one  years,  legacies  to  ndi 
ny  said  trustees  or  trustee  for  the  time  being  shall  pay  interest  on  testator's 
sU.  and  every  the  aforesaid  legacies,  at  the  rate  of  4/«  for  every  ^bie  to%Cm  od 
lOOi    by  the  year,  unto  the  father,  or  unto  the  guardian  or^^j^"^ 
guardians  for  the  time  being,   of  such  daughter  or  daughters  Darmgnunorit/ 
respectively  for  her  or  their  maintenance  or  education ;   and  in  ^^t^^^i, 
ease  there  diall  be  no  such  guardian  or  sniardians  as  aforesaid,  then  per  cent,  to  be 

.        .  ,  .       paid  to  their 

I  direct  that  such  interest  shall  be  applied  in  or  towards  the  mam-  father  or 
tenance  and  education  of  such  daughter  or  daughters  respectively,  ^  ^^' 
in  auch  manner  as  my  said  trustees  or  trustee  for  the  time  being  pwent  or 

shall  think  fit.  interest  to  be 

applied  bj 
tmatces 

8.  And  when  and   as   any  such  daughter  or  daughters  shall  * 
attsun  the  age  of  twenty-one  years,  then  I  direct  my  said  trustees  attaining 

/.         1  .  1     .  ,      •  «    twenty-one 

or  trustee  for  the  tmie  being  to  pay  such  interest  unto  such  bterest  to  be 
daughter  or  daughters  respectively,  for  her  and  their  own  proper  ^^  **  *^ 
use  and  benefit 

9.  And  in  case  any  such  daughter  or  daughters  shall  die  with-  Legacies  of 

,  ,  daaghters  who 

out  being  married,  then  the  legacy  so  bequeathed  to  such  daughter  shall  die 
or  daughters  so  dying  unmarried  as  aforesaid,  shall  sink  into  and  ^^Into  the 
form  part  of  my  general  residuary  estate.  re«due. 

10.  I  GIVE  and  bequeath  unto  each  of  the  daughters  of  my  Bequest  of 
late  deceased  sister  (name),  who  shall  be  living  at  the  time  of  my  gepanue  use 
death,  the  sum  of  £  each,  which  said  several  legacies  I  declare  ^  ^^^ 
shall  be  in  trust  and  for  the  sole  and  separate  use  of  such  daughter  deceased  siater. 


In  case,  as  sometimes  happens,  the  legacies  or  portions  are  charged  both  GoDStmctkn 
i^wn  the  real  and  personal  estate,  then,  ii  the  legatees  die  before  the  time  of  wliere  legacies 
payment,  the  legacies  or  portions  will  sink  into  the  land,  in  all  cases  where  they  an  charged 
would  be  held  to  sink,  if  the  fund  consisted  of  real  estate  only;  and  they  will  both  u^n  the 
be  considered  vested  with  regard  to  the  personal  estate,  in  all  cases  in  which  «al  a°d 
the  same  would  be  so  adjudged,  if  the  fund  consisted  of  personal  property  only:  P"""***  «•»*«• 
(1  Rop.  Leg.  650,  4th  edit.) 
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WiLLA.      or  danghters  reepectWelj,  and  be  disposed  of  as  she   or  lie; 

No.  XXVL    respectively  shall  by  deed  or  instrument  in  writing  under  her  of 

MuceUameoai  their  respective  hand  or  hands  appoint^  firee  from  the  control,  deta 

ofp"^^'      ^^  engagements  of  her  or  their  husband  or  respective  hnsbaodi) 

Ltgacies.     AND  I  FUBTHEB  DiBECT,  that  the  receipt  or  receipts  of  soA 

daughter  or  daughters  respectively,  or  her  or  their  appointee  or 

appointees,  shall,  notwithstanding  the  coverture  of  such  daugliter 

or  daughters,  be  an  effectual  discharge  for  her  or  their  l^acy  or 

respective  l^acies,  and  the  interest  thereof,  or  of  any  part  thereof 

respectively. 

^•^*®f  11.  I  GIVE  AND  BEQUEATH  unto  (inutees)  the  sum  of  1,5001 

1,900/1,  and  .  .        .  ^  ^ 

interest  at  4L  Sterling,  tc^cther  with  interest  for  the  same  at  the  rate  o(4Lfat 
^bJJ^'  every  lOOi  by  the  year,  from  the  time  of  my  decease,  upon  TBrer 
"I^^J^  that  the  said  (trustees),  or  the  survivor  of  them,  his  execators  or 
appointment  of  administrators,  or  other  the  trustees  or  trustee  for  the  time  beii^ 

06ff M  0116  tnut 

(a  married  of  this  my  will,  do  and  shall  from  time  to  time  pay,  apply,  or 
woman.)  dispose  of  the  same,  or  of  the  stocks,  funds  or  securities  in  or  npoa 

which  the  same  may  be  invested,  to  such  person  or  persons,  and  in 
such  manner,  as  the  said  (name),  the  wife  of  (husband),  shall  by  aoj 
^'^M^tefloiL  ^^^°g  under  her  hand  appoint ;  AND  in  default  of  such  appomt- 
tnuteea  to  ment,  and  so  far  as  any  such  appointment,  if  incomplete,  shall  not 
iqipij'tbe  extend,  THEN  UPON  TBU8T  to  invest  the  said  sum  of  1,500/1  in  real 
•nu^w^fot  ^'  government  securities,  or  in  some  of  the  public  stocks  or  fVmd^, 
^  ^^  and  to  vary  such  securities  from  time  to  time  in  such  manner  as 

my  said  trustees  or  trustee  for  the  time  being  shall  think  fit ;  and 
do  and  shall  pay  the  interest,  dividends  and  annual  produce  of  the 
said  trust  moneys,  stocks,  fnnds  and  securities,  into  the  proper 
hands  of  the  stud  (Christian  name),  the  wife  of  the  said  (huAand)^ 
for  the  term  of  her  natural  life,  for  her  sole  and  separate  use» 
free  from  the  control,  debts  or  engagements  of  her  present  or 
of  any  future  husband  with  whom  she  may  at  any  time  inter- 
marry, and  so  that  she  shall  have  no  power  to  alien  or  anticipate 
the  growing  payments  thereof,  (b) 

In  eaae  of  her 

decease  wiihoot      12.  And  after  her  decease,  and  without  having  exerdsed  her 


(b)  In  the  above  case  the  legatee  has  no  children  and  is  supposed  never  likelf 
to  have  any. 
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bresaid  power  of  appointment,  then  upon  trust  for  such  person       Wills. 
:  persons  as,  at  the  time  of  the  decease  of  the  said  (  Christian  name).    No.  xzvi. 
le  wife  of  the  said  {husband's  name)  would,  under  the  statutes  for  Miscelianeow 
le  distribution  of  the  personal  esti&te  of  intestates,  be  entitled  to    ^p^^ 
ij  personal  estate ;  and  to  be  divided  amongst  such  persons,  if     Legacies, 
lore   than  one,  in  the  same  proportions  as  the  same  would  be  exercising  her 
ivinble  amongst  them  under  the  statute.  I^^tment, 

npon  trnst  for 

13.  Pbovided  always,  and  my  will  is,  that  in  case  "^7^'^^.*^ 
eneral  personal  estate,  after  payment  thereout  of  my  just  debts,  penonai  esute 
nneral  and  testamentary  expenses,  shall  be  insufficient  to  pay  the  statntes  of 
rhole  of  the  legacies  by  me  hereinbefore  bequeathed,  then  I  direct  J^ .  ^  ^  . 

ProYisO)  thftt  in 

bat  the  deficiency  shall  wholly  fall  upon  and  be  satisfied  out  of  casetestatoi's 
he  following  legacies  hereinbefore  bequeathed  by  me  (that  is  to  ^ove^insoffi- 
ay),  [ILbbe  insert  amount  of  legacies  and  names  of  legatees']  who  ^^^^J^^  **** 
ihall  respectively  abate  amongst  each  other,  in  proportion  to  the  legacies, 

,  ,_  ,,  certaiD  legacies 

respective  amounts  of  their  several  legacies ;   and  in  case  such  shall  abate,  so 
lefidency  shall  exceed  the  amount  of  such  last-mentioned  legacies  Jl^wfl^Qce  to 
fhen,  but  not  otherwise,  I  direct,  that  such  deficiency  shall  be  J*"^!**  ^^^ 
made  good  out  of  the  legacies  bequeathed  by  me  unto  [Here 
[KSEBT  names  of  legatees],  who  shall,  in  like  manner  as  aforesaid, 
respectively  abate  amongst  each  other  in  proportion  to  the  respec- 
tive amounts  of  their  several  legacies ;   but  such  last-mentioned 
legatees  shall  not  be  called  upon  to  make  good  such  deficiency 
until  the  whole  of  the  legacies  first  hereinbefore  mentioned  shall 
be  entirely  exhausted  and  shall  be  found  insufficient  to  make  up 
such  deficiency,  (o) 

14.  I  give  and  bequeath  unto  {A.  B,)  the  sum  of  100/.^  and  Bequest  of 

unto(C  2>.)  the  sum  of  150/.;   such  legacies  to  be  an  interest  i^150L  to 
vested  in  them  and  immediately  transmissible,  but  not  to  be  paid  J^^T'^  be 
to  them  until  the  expiration  of  four  years  from  my  decease,  unless  ^«»t®d  imme- 

.,  1    «     1.    ,    «  ,  diately,  but  not 

my  said  trustees  or  trustee  shall  think  fit  to  make  an  earlier  pay-  payable  nnto 
ment ;  and  I  direct^  that  in  the  meantime,  and  until  payment  of  t^J^    °* 
the  said  legacies  respectively,  that  my  said  trustees  or  trustee  shal^  ^T^^t  b^^e 
pay  the  interest  thereon  unto  the  said  {A.  B.)  and  {CD.)  at  the  m^timeat4i. 
rate  of  4/.  for  every  100/.  by  the  year.  ^  **° 


(c)  See  observations  as  to  the  abatement  of  legacies,  ante,  p.  760,  note  (c). 
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• 

Wills.  15.  Akd  I  HEREBY  DIBEGT^  that  in  case  either  of  them,  Ac 

No.  XXVI.  said  {A.  B.)  or  (  C.  D.),  shall  happen  to  die  in  my  lifetime,  I  Glfi 

Miteelianeout  -^^^^  BEQUEATH  the  Said  legacy  SO  bequeathed  to  such  <»■  bodi  of 

p»^  them  as  shall  so  die»  to  such  his  or  their  child^  children  or  iasae^ 

LeffociM.  living  at  the  time  of  my  decease,  who,  being  a  son  or  sods,  dal 

inoMeofthB  attain  the  age  of  twenty-one  years,  or  who,  being  a  daughter  or 

of  the  icntMB  daughters,  shall  attain  that  age  or  marry,  in  equal  shares,  if  more 

in  tMUter's  ^q  o^g  ^g  tenants  in  common. 

lifetime,  tha  ' 

legacies 

tiSmtogoto        16.  I  GIVE  AND  BEQUEATH  unto  my  uephew  (-4.  JB.)  the 
their  children.    ^{  2,000i  sterling,  if  he  shall  live  to  attain  the  age  of  twenty 
kgaoiee  of        years;  and  to  my  nephew  {CD.)  the  like  sum  of  2,000L  steifiBg 

rf^teSute'sltifo  ^^  ^®®  ^^  ^^^  ^^^®  ^  attain  the  age  of  twenty-one  years.  A5D 
nephewi  on  Jq  (5^86  either  my  nephew  {A.  B.)  or  my  nephew  ( C  Z>.)  shiD 
the  age  of  happen  to  die  under  the  age  of  twenty-one  years,  then  I  give  ud 
yd^ct^'      bequeath  the  said  legacy  so  bequeathed  by  me  unto  my  flod 

betwe^^em  ^^p'^^w  ^^^  ^^^  *^  ^^®*  ^^*^  ^7  Surviving  nephew^  upon  Us 
in  oaee  of  either  attaining  the  age  of  twenty-one  years. 

djing  under 
twenty-one. 

lOto^  17.  And  in  case  both  my  said  nephews  shall  happen  to  die 

neSew'*di  before  me,  or  under  the  age  of  twenty-one  years,  then  I  give  tke 
under  twenty-    said  two  several  legacies  so  bequeathed  to  them  as  aforesaid  nito 

one,  their  /  d    n  \ 

legacies  to  go    my  brother  (Js.  B.) 

to  testator's 
brother. 

Tmstees  to  1^*  And  I  HEBBBT  DIRECT,  that  my  said  trustees  or  trustee 

i^ies^aU  ^^^  ^^  ^^^  being  shall  invest  the  said  two  several  sums  of  2,00tt 
beoome  pyabie,  and  2,0002.  in  real  securities  in  England  or  Wales,  bat  not  is 

and  apply  the  ^  ... 

inoome  in         Ireland^  or  in  government  securities,  or  in  some  of  the  pubfie 

maintenance  of.  /ti*i  1  ..«• 

legatees  daring  stocks  or  funds,  With  power  to  vary  such  securities  from  tuie  to 

mboriSsr*^^*  time  as  they  or  he  may  think  proper,  until  such  legacies  shdl 

respectively  become  payable ;  and  in  the  meantime  shall  apply  the 

income  of  each  legatee's  legacy  for  and  towards  his  maintenanoei 

education  and  support. 


Power  of  19.   Am>  I  ALSO  FUBTHEB  AUTHOBIZE  AND  EMPOWEB  my 

faaooBMBt^  trustees  or  trustee  for  the  time  being,  to  advance  any  sum  not 
exceeding  one-half  of  the  capital  of  the  aforesaid  presumptire 
shares,  in  'or  towards  the  placing  out  or  advancement  in  life  of 
both  or  either  of  my  said  nephews. 
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20.  I  GIVE  AND  BEQUEATH  unto  each  of  the  children  of  my      Wnxa. 
brother  {name$\  {d)  the  sum  of  20L  sterling.     And  I  fubxheb   No.  xxvi. 
LUTHOBIZE  AND  DiBECX  mj  Said  trustees  or  trustee  for  the  time  Mi$oeiiantoiu 
»eing,  to  pay  the  legacy  or  legacies  of  such  of  my  said  brother's  ^/•^JJJI^^^- 
Mldren  as  may  be  under  the  age  of  twenty-one  years,  unto  my  said     UgacUa. 
brother,  to  be  applied  by  him  for  the  benefit  of  such  child  or  children.  BequMt  of 
iND  I  HEREBY  DECLABE5  that  the  receipt  or  receipts  in  writing  of  ^^*^^j^  ^ 
ny  said  brother  for  the  moneys  so  paid  to  him,  shall  be  a  sufficient  £^^" 
lischarge  to  my  said  trustees  or  trustee  for  the  time  being,  and 
*ully  exonerate  such  trustees  or  trustee  from  all  responsibility  with  the  legacies  of 
respect  to  the  application  thereof.     And  in  case  my  said  brother  tXnty-one  or 
ihall  happen  to  die  in  my  lifetime,  or  before  the  said  legacies  shall  °hd^j^^!^ 
lave  been  so  paid  to  him  as  aforesaid,  then  I  direct  my  said  indemnity  to 
^ustees  or  trustee  for  the  time  being  to  apply  the  legacies  of  such  ^"^'^^^* 

Id  case  of 

child  or  children,  so  being  under  the  age  of  twenty-one  years  and  father's  death, 
iinmarried  as  aforesaid,  as  my  said  trustees  shall  consider  to  be  most  a'^lykgades 
for  the  benefit  and  advantage  of  such  child  or  children  respectively.  ^^^  chiidrea'a 

21.    I    GIVE   AND    BEQUEATH    UntO    SUch  of   my   ncphcwS   and  Bequest  to 

lueces,    sons  and  daughters  of  my  late  two  brothers    [insert  nj^se^vj^g  at 
brothers*  namei]^  and  my  sister  (name)^  as  shall  be  living  at  the  ^^'^ho 
dme  of  my  decease,  who  shall  attain  the  age  of  twenty-one  years,  "^u  attain 

,         ,  1        .  1  M 1  11  1  •!  1  1        twenty-one  or 

or  die  under  that  age  leaving  children,  and   the  children  then  die  under  that 
living  who  shall  attain  the  age  of  twenty-one  years,  or  die  leaving  J^u]*"^"** 
children,  of  such  last-named  persons  as  shall  happen  to  die  in  my 


(d)  A  bequest  to  the  children  of  a  person  will  embrace  all  each  children  as  Beqnests  to 
Aat  person  may  have,  and  whether  of  any  past,  present,  or  future  marriage ;  nor  chiJdren  will 


grandchildren  or  more  remote  kin  ^^^  wiU  not 
{Badcliffe  v.  Bulkeky^  10  Yes.  195)  ;  and  the  same  doctrine  holds  with  respect  indnde  crand- 
to  great  grandchildren,  who  will  not  be  included  under  a  bequest  to  g^rand-  children  or 
ohildreo  {Hustey  v.  Berkely,  2  Eden,  196),  or  to  children  and  grandcUldren  more  x«mote. 
(Earl  of  Oatford  y.  Churchill,  sup.)\  but  descendants  of  every  degree  would  be  issne. 
comprehended  under  the  term  issue :  {Bernard  v.  Montague,  I  Mer.  422.) 

It  has,  however,  been  held,  that  where  a  bequest  is  made  to  first  eousina,  or  Coosins. 
cousins  german,  it  will  include  the  descendants  of  first  cousins  {Sanderson  v. 
Bavley,  4  Myl.  k  Cr.  66) :  and  it  has  also  been  determined,  that  a  legacy  tcr  first 
and  second  cousins  includes  first  cousins  not  only  once  removed  but  even  twice 
removed :  (Charge  v.  Goody  ear  ^  3  Russ.  140.)    But  it  has  never  yet  been  decided 
whether  a  bequest  to  brothers  and  sisters  will  include  as  well  brothers  and  Brothers  and 
sisters  of  the  half  as  of  the  whole  blood,  still  the  better  opinion  seems  to  be  that  outers. 
it  would  do  so,  upon  the  principle  that  relations  of  the  half-blood  are  within  the 
Statute  of  Disferibotioos :  (Cotton  v.  Seharmicke,  1  Mad.  45.) 
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^^^'  lifetime^  in  equal  shares  as  tenants  in  common;  but  so  neverthdei 

No.  XXVI.  that  no  child  or  children  collectively  of  one  parent  shall  take  xhr 

Mueeiianeoiu  than  the  share  to  which  such  parent  would  have  been  entitled  n 

o/Peemi<«y  It  then  hving. 

Legaciet. 

Trustees  to  22,  And  I  AUTHOBIZE  AND  DIRECT  my  Said  trustees  or  trustee 

mbwity^and    ^^^  *^®  *^°*®  being  to  invcst  the  presumptive  shares  of  any  of  tk 
apply  income     beforc-mentioned  le^tees  who  may  be  under  the  age  of  twentT- 

m  msiotenanoe,  ^  °  •'       ^  ^  ^°  ^ 

&c  of  minor,  one  years,  in  real  or  government  security,  or  in  some  of  the  pnbGe 
stocks  or  funds^  and  to  vary  such  securities,  and  apply  so  modiu' 
the  income  and  annual  proceeds  thereof  as  my  said  trustees  or 
trustee  may  think  proper,  towards  the  maintenance  and  edocatiB 
of  such  legatee  or  legatees  respectively,  and  shall  accumolate  die 
surplus ;  which  accumulations  may  be  applicable  for  future  maime 
nance ;  and  subject  thereto,  such  surplus  shall  be  added  to  and  is 
augmentation  of  the  principal  shares.   And  I  further  authorize 

Power  of         j^jy  EMPOWER  my  Said  trustees  or  trustee  to  apply  any  pordoi, 

adTsncement  ,  "^  i.M.  ^         ^    r 

not  exceeding  one-half  of  the  presumptive  shares  of  any  eoA 
legatee  under  the  age  of  twenty-one  years,  for  his  or  her  placiif 
out  or  advancement  in  the  world* 

Proriso  for  23.  PROVIDED  ALWAYS,  that  in  case  any  child  or  children  d 

ifsne  of  mine  shall  die  in  my  lifetime^  or  any  such  child  or  children,  beio; 

in  twta^/s"**^   a  son  or  sons,  shall  die  under  the  age  of  twenty-one  years,  or  bring 

lifetime  before    a  daughter  or  daughters,  shall  die  under  that  age  and  unmarried, 

Tested  interest,  leaving  any  child,  children  or  issue,  then  I  direct  and  declare  tfast 

all  such  last-mentioned  child,  children  or  issue,  who,  being  a  soo 

or  sons,  shall  attain  the  age  of  twenty-one  years,  or  who^  being  i 

daughter  or  daughters,  shall  attain  that  age  or  marry,  shall  take 

and  be  entitled  to  the  share  in  the  said  trust-moneys,  stocka,  funds 

and  securities,  which  his,  her  or  their  parent  would  have  takoi 

under  the  trusts  aforesaid  if  he  or  they,  being  a  son  or  sons,  bad 

attained  the  age  of  twenty-one   years,  or  being  a  daughter  or 

daughters,  had  attained  that  age  or  been  married,  if  more  than  one, 

to  be  apportioned  between  them  in  equal  shares  as  tenants  in 

common. 


Tnist  for  24.   AnD  MT  WILL    IS,  AND   I   HEREBY  DIRECT,  that   the 

f^^gZ     {trustees),  and  the  survivor  of  them,  his  executors  or  administmton 


MODEBN  CONVETANCING.  783 

r  Other  the  trnstees  or  trustee  for  the  time  being  of  this  my  will,      Wiu^. 
lall  stand  and  be  possessed  of  the  said  trust-moneys,  stocks,  funds    Ko.  xxvi. 
ad   securities,  upon  trust  for  all  and  every  my  grandchildren,  MUcdianetm 
le   sons  and  daughters  of  my  son  {name\  who,  being  a  son  or       p^^"'^. 
>n8,  shall  attain  the  age  of  twenty-one  years,  or  who,  being  a     Legacies, 
aughter  or  daughters,  shall  attain  that  age  or  marry,  to  be  divided  age  of  twenty- 
qually  between  them,  if  more  than  one,  as  tenants  in  common ;  ^^JJJ^  on 
nd  if  there  shall  be  only  one,  then  the  whole  of  the  said  trust-  •ttaining 

1       /.      ,  ,  .  .  ,  i»  1    twenty-one  or 

doneySy  stocks,  funds  and  secunties,  to  be  upon  trust  for  such  marriage. 
ne  only  grandchild. 

25.  And  irr  will  is,  and  I  hereby  further  direct  my  XmsteeB  to 
aid  trustees  or  trustee  for  the  time  being,  during  the  minority  presumptiYe 
)f  any  of  my  said  grandchildren,  who,  being  a  son  or  sons,  shall  be  ^[^  to'"*^' 
inder  the  age  of  twenty-one  years,  or  who,  being  a  daughter  or  ^^'  ^*^*f 
laughters,  shall  be  under  that  age  and  unmarried,  to  pay  the  Tespectire 

!•  ••i?xi_  .'i.  i_  i»i.  minorities, 

innual  income  arising  from  the  presumptive  share  or  snares  of  each 
Bind  every  such  last-mentioned  grandsons  and  granddaughters, 
unto  their  father,  my  said  son  (name),  to  be  applied  by  him  for 
their  maintenance,  support  and  education,  in  such  manner  as  he 
may  think  proper.  And  I  further  direct  such  payments  to 
be  made  without  any  reference  as  to  the  ability  of  my  said  son 
{jiame)  to  maintain  his  children  out  of  his  own  property^  or 
otherwise. 

26.  Provided  always,  that  in  case  my  said  son  (name)  shall  in  ease  of 
die  in  my  lifetime,  or  during  the  minority  of  any  of  my  said  §JJ^" during 
grandchildren,  then  my  will  is,  and  I  hereby  direct,  that  my  said  ^*^^'" 
trustees  or  trustee  for  the  time  being  shall,  during  such  minority  tniBtees  to 

apply  income 

as  aforesaid,  apply  so  much  of  the  income  of  the  presumptive  share  of  their  pre- 
or  shares  of  any  such  grandchildren  in  or  towards  his,  her  or  their  folJ^tSleiTbeneflS 
muntenance,  support  and  education,  as  my  said  trustees  or  trustee 
shall  think  proper,  and  shall  apply  the  surplus,  if  any,  in  augmen- 
tation of  the  share  or  respective  shares  from  which  the  same  shall 
have  arisen. 

27.  And  when  and  as  each  such  grandchild  or  grandchildren,  Grandsons  on 

1    •  _  ,  attaining 

being  a  son  or  sons,  shall  attain  the  age  of  twenty-one  years,  then  twenty-one  to 
1  direct  my  said  trustees  or  trustee  for  the  time  being  to  pay  JJ^^J  of  tiieir 
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Wills.      unto  such  grandchild  or  grandchildren  the  whole  of  the 
No.  XX.      arising  from  his  or  their  presnmptive  share  or  shares  of  sod 
jiigeeUanetm  ^^^  ^^  trust-moneys^  stocks,  funds  and  securities,  until  sodi  tbv 
Fonns      ^g  y^Q  q,.  ^^j  q}^  attwi  theiT  said  age  of  twenty-one  yens 

Legaeiet.     aforesaid. 

pnBmnptiyo 
sham. 


JfODSBN  CONVBTANOING.  785 


No-  XXVII. 


VILL,  DEVISING  FREEHOLD,  COPYHOLD,  AND  LEASEHOLD 
ESTATES   TO  TRUSTEES,    UNTIL   THE  YOUNGEST    OF   TES- 

TATOR'S  CHILDREN,  BEING  A  SON,  SHALL  ATTAIN  TWENTY- 
ONE  YEARS,  OR  BEING  A  DAUGHTER,  SHALL  ATTAIN  THAT 
AGE  OR  MARRY,  WITH  POWER  TO  GRANT  LEASES,  TO  KEEP 
PREMISES  IN  REPAIR,  AND  TO  INSURE  AGAINST  DAMAGE  BY 
FIRE ;  ALSO,  POWER  TO  DRAIN,  INCLOSE,  AND  PLANT  TIM- 
BER. TRUSTEES  TO  PAY  RENTS,  RENDER  SERVICES,  AND 
PERFORM  COVENANTS  IN  RESPECT  OF  COPYHOLD  AND 
LEASEHOLD  PREMISES,  AND  TO  RENEW  LEASES.  TO  PAY 
RENTS  AND  PROFITS  TO  TESTATOR'S  WIFE,  UNTIL  HIS 
ELDEST  SON  ATTAINS  TWENTY-ONE,  IF  SHE  SO  LONG  CON- 
TINUES HIS  WIDOW,  SHE  THEREOUT  MAINTAINING  HIS 
FAMILY.  ON  ELDEST  SON  ATTAINING  TWENTY-ONE,  TRUS- 
TEES TO  ALLOW  HIM  350/.  PER  ANNUM  OUT  OF  THE  RENTS 
AND  PROFITS,  AND  THE  SURPLUS  TO  BE  PAID  TO  TESTA- 
TOR'S WIFE,  UNTIL  SOME  OTHER  OF  HIS  CHILDREN,  BEING 
SONS,  ATTAIN  TWENTY-ONE,  OR  BEING  DAUGHTERS,  AITAIN 
THAT  AGE  OR  MARRY,  EACH  OF  WHOM  ARE  THEN  TO 
RECEIVE  AN  ANNUITY  OF  lOOZ.,  PAYABLE  OUT  OF  THE  RENTS 
AND  PROFITS,  AND  THE  SURPLUS  TO  BE  PAID  TO  THE 
WIFE,  PROVIDED  SHE  SO  LONG  CONTINUES  A  WIDOW.  IN 
CASE  OF  DEATH  OR  FUTURE  MARRIAGE  OF  THE  WIFE, 
SURPLUS  RENTS,  &c.,  TO  ACCUMULATE  AT  COMPOUND 
INTEREST.  ON  YOUNGEST  CHILD,  BEING  A  SON,  ATTAINING 
TWENTY-ONE,  OR,  BEING  A  DAUGHTER,  ATTAINING  THAT 
AGE  OR  MARRIAGE,  TRUSTEES  BY  SALE  OR  MORTGAGE  TO 
RAISE  2,500/.  FOR  EACH  OF  THE  YOUNGER  CHILDREN,  WITH 
INTEREST  AT  4l  PER  CENT.  IN  THE  MEANTIME.  WIFE  TO 
RECEIVE  AN  ANNUITY  OF  250/.  DURING  HER  WIDOWHOOD, 
PAYABLE  QUARTERLY,  AND  CHARGEABLE  AS  AFORESAID, 
UPON  TRUST  FOR  TESTATOR'S  ELDEST  SON  ABSOLUTELY. 
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Wills. 


N<K  XXVII. 

WUL  deoiting 
Freehold^ 

Copifhold^  and 
Leatekold 
EiUOetto 


1.  General  devise  of  freehold,  copy- 
hold, and  leasehold  estates. 


A. 


Hahendum. 


3.  Trustees  to  be  possessed  of  pre- 

mises' until  testators  younfl^est 
child,  being  a  son,  sliall  attain 
tweutj-one,  or  being  a  daughter 
shall  attain  that  age  or  marry. 

4.  Power  to  grant  leases  at  rack- 

rent. 

6.  To  keep  premises  in  repair,  and 
to  insure  the  same  against 
damage  by  fire. 

6.  To  drain,  indose,  and  make  im- 

|)rovement0,  and  also  to  plant 
timber. 

7.  To  pay  rents,  duties,  suits,  and 

services  due  in  respect  of  the 
copyholds. 

8.  To  pay  and  perform  rents  and 

covenants  in  respect  of  leasehold 
premises. 


9.  To  renew  leases,  with  power  to 
raise  the  money  for  that  purpose 
by  way  of  mortgage. 


10.  Proviso  that  it  shall  be  at  the  op- 

tion of  the  trustees  to  renew  or 
not  as  they  may  think  proper. 

11.  Trustees  to  pay  rents  and  profits 

to  testator's  wife  until  his  eldest 
son  attains  twenty-one,  if  she  so 
long  remains  bis  widow,  she 
thereout  maintaining  his  family. 


12.  Trustees,  out  of  rents  udinfe 

to  pay  an  annoity  of  35(lt  i 
testator's  eldest  son  oi  h 
attaining  twenty-one,  ud  tk 
surplus  rents  and  profita  to  k 
paid  to  wife,  until  some  ok  • 
other  of  the  younger  chite 
being  a  son,  shall  attain  ttH?* 
one,  or  being  a  danghfter,  M 
attain  that  age  or  many. 

13.  Younger  children,  on  re>peelif(i^ 

attaining  twenty-onei  to  leeas 
an  annuity  of  100/.  onAti^ 
rents  and  profits  nntfl  tt 
youngest  child  attaini  tn^ 
one,  &c.,  the  surplus  Roti  ■ 
profits  to  be  paid  to  the  wife. 

14.  In  case  of  death  or  fiitoR  tf- 

riage  of  wife,  trustees  to  ian^ 
the  surplus  profits  to  soffH' 
late  at  compound  intnesL 

15.  On  youngest  child,  beioff  i» 

attaining  twenty -onei  or  beqf* 
daughter,  attaining  thit  ip  « 
marriage,  trustees,  ^7  ^  jj 
mortgage,  to  raise  the  na  > 
2,500/.  for  each  of  the  jw^ 
children,  with  interest  in  ^ 
meantime  at  4/.  per  cent 

16.  Wife  to   receive   an  snnmtf  •^ 

250/.  payable  quaiteriy,  M 
widownood. 

17*  Power  of  distress. 

18.  Chargeable  as  aforesaid,  tnrfg 
to  stand  sdsed  and  possenN^ 
trust  for  testatoi^s  too  »«- 
Intdy. 


General  devise 
of  freehold, 
copyhold,  and 
leasehold 
ttatates. 


[Commence  tm?4  ut  ante,  No.  L,  clause  1,  p»  632.] 

L  I  GIVE  AND  DEVISE  unto  {trustees),  their  heirs,  execntonO" 
administratorsy  all  my  freehold,  copyhold  or  customary  and  let*" 
hold  estates,  lands,  tenements  and  hereditaments  whatsoeyer  iw 
wheresoever,  whether  in  possession,  reversion,  remainder  * 
expectancy,  which  I,  or  any  other  person  or  persons  ^ 
trust  for  me,  is  or  are  seised  or  possessed  .of,  indading  v^ 
all  such  estates  as  are  vested  in  me  in  trust  or  by  waf  v 
mortgage,  and  as  to  my  copyhold  or  customary  estates,  wbetotf 
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the  same  shall  or  shall  not  haye  been  surrendered  to  the  use  of  my      Wilu. 
wilL  (a)  No.  xxvn. 

. FtC,  demmg 

Freehold^ 

(a)  By  the  general  law  of  copyholds,  a  sanender  to  the  uses  of  a  will  was  ^^^S^j^^^j^ 
essedtial  to  its  testamentary  operation  (MvrreU  t.  Smithy  A  Co.  24,  note  b  :      '^ff'rv 
Co.  Cop.  8.  36,  Tr.  83  ;  Wat.  Cop.  122.  2W^  Sc 

But  to  remedy  the  inoonvenienoes  occasioned  b^  the  omission  of  surrenders  of        \^^ 

copyholds  to  the  uses  of  a  will,  by  which  the  mtention  of  a  testator  was  so  ggj^nder  to 
frequently  thwarted,  the  statute  65  Geo.  3,  o.  192,  was  passed,  by  which  it  is  the  vae  of 
enacted,  that  devises  of  copyholds  shall  be  f^rood  without  anj^  surrender  to  the  willof  copyholds 
use  of  a  will :  (sect.  1.)    The  same  enactment,  however,  provides,  that  the  same  formorly 
duties  and  fees  shall  continue  payable  as  have  been  paid  on  snnenders :  (sect  2.)  enentud. 
The  act  is  not  to  render  invalid  any  devise  or  disposition  that  would  have  been  g^at.  55  Geo.  S, 
▼slid,  nor  to  render  valid  such  as  would  have  been  invatid  if  a  surrender  had  o.  192. 
been  made  to  the  uses  of  the  will.  Deme  of 

The  act  therefore  supplies  a  surrender  only  in  point  of  form,  and  not  in  ogpyhoidt  ^mlid 
substance,  and  does  not  render  copyholds  devisable  which  were  not  so  other-  ^ii^oat  a 
wise ;  neither  does  it  supply  an  act  necessaiy  to  give  validity  to  the  devise,  swraider  to  the 
beyond  the  simple  act  of  surrender.    Hence,  where  by  the  particular  custom  nee  of  the  wilL 
of  a  manor  a  married  woman  was  incapable  of  devising  her  copyhold  lands,  Samodntivaiid 
except  through  the  medium  of  a  surrender  to  a  will  under  the  sanction  and  pro*  f^  payable  as 
tection  of  the  private  examination  by  the  lord  or  his  steward  as  to  her  bnoon-  on  a  somnder. 
trolled  assent,  the  act  was  held,  not  to  supply  a  surrender  unaccompanied  with  j^^^^ 
the  above-mentioned  formalities — ^this  being  a  surrender  in  substance  intended  ,^1^  inyalid, 
to  protect  the  acts  of  a  married  woman,  which  protection  the  Legislature  did  not  ^  ^o  raider 
intend  to  deprive  her  of:   (Doe  dem.  Netkercote  v.  Bartle,  6  Bani.  &  Aid*  492 ;  ^alid  anj 
S.  C,  Dowl.  Sc  Ry.  81.  disposition  not 

By  the  WjXIb  Act,  1  Vict.  c.  26,  s.  26,  it  is  enacted,  *'  That  a  devise  of  the  land  of  otherwiee  so. 
the  testator,  or  of  the  land  of  the  testator  in  aujr  place,  or  in  the  occupation  of  any  ^tt  sapplin 
person  mentioned  in  bis  will,  or  otherwise  described  in  a  general  manner,  and  any  fnmnder  only 
other  general  devise  which  would  describe  a  customary,  copyhold  or  leasehold  inpointof  fona. 
estate,  if  the  testator  had  no  freehold  estate  which  could  be  described  by  it,  shall  ^  ggg^gg^ 
be  construed  to  include  the  customary,  copyhold  and  leasehold  estates  of  the  d«^ae^the 
testator,  or  his  customary,  copyhold,  and  UAsehold  estates,  or  any  of  them,  to  tostotor's  lands 
wMch  such  description  shall  extend,  as  the  case  may  be,  as  well  as  fiwehold  am  indnde 
estates,  unless  contrary  intention  shall  appear  by  the  wilL"  oop^hold  and 

Another  doubt  arising  upon  the  construction  of  the  statute  55  Geo.  3,  was  leasehold  aa 
whether  it  would  have  have  embraced  an  unadmitted  heir  at  law.    But  now  the  well  as  freehold 
WiDs  Act  (1  Vict  c  26),  after  empowering  copyholders  to  devise  their  copyholds  ^^'^ 
without  surrender  (sect.  83),  proceeds  to  enact,  that  the  power  hereby  given  Gnstomaiy 
shall  extend  to  all  real  estate  of  tiie  nature  of  customary  freenold  or  tenant  right,  freeholds  and 
or  customary  or  copyhold,  notwithstanding  the  testator  may  not  have  surrendered  oopyholds 
the  same  to  the  use  of  his  will,  or  notwithstanding  that  being  entitled  as  heir,  without 
devisee,  or  otherwise,  to  be  admitted  thereto,  he  shall  not  lukve  been  admitted  ?^?^^*  '"^ 
thereto,  or  notwithstanding  that  the  same,  in  conseauence  of  the  want  of  a  ^Z^!^^^_^     ^ 
cnstom  to  devise  or  surrender  to  the  use  of  a  will  or  otnerwise,  could  not  at  law  ^'Z!!^ 
have  been  disposed  of  by  will  if  this  act  had  not  been  made,  or  notwithstanding  ^^^  ^  cannot 
that  the  same,  in  consequence  of  there  being  a  custom  that  a  will  or  a  ^^  ^^^  devised, 
surrender  to  the  use  of  a  will,  should  continue  in  force  for  a  limited  time  only,  j.   ^^^ 
or  any  other  special  custom,  could  not  have  been  disposed  of  bj  will  according  f*^  ViUabv 
to  the  power  contained  in  this  act,  if  this  act  had  not  been  made:  (sect.  3.)  devisMa  of 
Bat  with  a  proviso,  '^that  where  any  r^  estate  of  the  nature  of  customary  oagiomaiT  and 
freehold  or  tenant  right,  or  customary  or  copyhold,  might,  hj  the  custom  at  oopjiioid 
A  manor  of  which  the  same  is  holden,  have  been  surrendered  to  the  use  of  a  ^u^^ 
^,  and  the  testator  shall  not  have  surrendered  the  same  to  the  use  of  his  will* 
no  person  entitled  or  claiming  to  be  entitled  thereto  by  virtue  of  such  will  shall 
be  entitled  to  be  admitted,  except  upon  payment  of  idl  such  stamp  duties,  free, 
and  sums  of  money  as  would  have  been  lawfrdly  due  and  payable  in  respect  of 
the  surrendering  of  such  real  estate  to  the  use  of  the  will,  or  in  respect  of 
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premiMs  until 
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shall  attain 
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being  a 

daofrhler,  shall 
attain  that  age 
or  many. 

Power  to  grant 
leaMS  at 
lack-rent 


2.  To  HOLD  the  Bame^  with  the  appurtenanceB,  unto  and  tofti 
nee  of  the  said  (trustees^  their  heirs,  executorsy  administratOD  ai 
assigns,  according  to  the  respective  natures  and  qualities  of  tk 
premises,  npon  the  tmsts,  and  for  the  ends,  intents  and  parpom 
hereinafter  expressed  and  declared  (that  is  to  say)^ 

m 

3.  Upon  TBUST,  that  they  the  sud  {inutee8\  and  the  sanmt 
of  them,  his  heirs,  executors  or  administrators,  do  and  shall  stni 
seised  and  be  possessed  of  my  said  freehold^  leasehold  and  oopyholi 
estates,  until  the  youngest  of  my  children  for  the  time  being,  wk) 
being  a  son^  shall  attain  the  age  of  twenty-one  years^  or  who  beiif 
a  daughter^  shall  attain  that  age  or  marry. 

4.  And  I  hebebt  authorize  and  dibect  my  said  trustees  or 
trustee  during  the  period  which  my  said  youngest  child,  being  t 


WlOsof 
extracts  of  wills 
of  castomary 
freeholds  and 
oopjholds  to  be 
entered  on  the 
court  roDs. 

Lord  to  be 
entitled  to  the 
same  fine,  &c. 
When  such 
•states  are  not 
now  devisable^ 
as  he  would 
have  been 
entitled  to  from 
the  heir  in  case 
of  descent. 


the  registering  or  enroQiiig  such  smrender,  if  the  same  real  estate  liad  bea 
surrendered  to  the  use  of  £he  will  of  snch  testator."  And  with  a  faxther  profiA 
'Uhat  where  the  testator  was  entitled  to  have  been  admitted  to  mch  real  estite, 
and  might,  if  he  had  been  admitted  thereto,  have  surrendered  the  same  to  tk 
use  of  his  will,  and  shall  not  have  been  admitted  thereto,  no  person  entitled,  or 
claiming  to  be  entitled  to  snch  real  estates  in  consequence  of  such  will,  shall  be 
entitled  to  be  admitted  to  the  same  real  estate  l^  virtue  thereof,  except  opoi 
payment  of  all  such  stamp  duties,  fees,  fine  and  sums  of  monej  as  would  lotit 
been  lawfully  due  and  payable  in  respect  of  the  admittance  of  such  testator  \b 
such  real  estate,  and  also  of  all  such  stamp  duties,  fees,  and  sums  of  moDer.s 
would  have  been  lawfully  due  and  payable  in  respect  of  surrendering  sudi  mi 
estates  to  the  use  of  the  will,  or  of  presenting,  rmstering  or  enrolling  toA 
surrender  had  the  testator  been  duly  admitted  to  sudi  real  estate,  and  atevaidi 
surrendered  the  same  to  the  use  of  his  will ;  all  which  stamp  duties,  fees,  fise 
or  sums  of  money  due  as  aforesaid,  shall  be  paid  in  adcution  to  the  stM 
dntieSy  fees,  fine  or  sums  of  money  due  or  payable  on  the  admittance  of  ns 
person  so  entitled  or  claiming  to  be  entitled  to  the  same  real  estate  as  aibraaid:* 
(sect  4.) 

And  by  the  section  next  immediately  following  (sect  5),  **  it  is  further  eoaoled, 
that  when  any  real  estate  of  the  nature  of  customary,  l^hold  or  tenant  rif(Ui 
or  customary  or  copyhold,  shall  be  disposed  of  by  will,  the  lord  of  the  ototf 
or  reputed  manor  of  which  such  real  estate  is  holden,  or  his  steward,  or  ^ 
deputy  of  such  steward,  shall  cause  the  will  by  which  such  disposition  shal 
be  made,  or  so  much  thereof  as  shall  contain  the  disposition  of  such  real  estate,  t0 
be  entered  du  the  court  roUs  of  such  manor  or  reputed  manor ;  and  when  any  tnnts 
are  declared  by  the  will  of  such  real  estate,  it  shall  not  be  necessary  to  enter  the 
declaration  of  snch  trusts,  but  it  shall  be  sufficient  to  state  in  the  entiy  on  ^ 
court  rolls,  that  such  real  estate  is  subject  to  the  trusts  declared  by  such  will;  lo^ 
when  any  such  real  estate  could  not  have  been  disposed  of  by  will  if  this  act  bi^ 
not  been  made,  the  same  fine,  heriot,  dues,  duties,  and  services  shall  be  paid  bf 
the  devisee,  as  would  have  been  due  from  the  customary  heir  in  case  of  desoetf 
of  the  same  real  estate,  and  the  lord  shall,  as  against  the  devisee  of  such  estate, 
have  the  same  remedy  for  recovering  and  enforcing  such  fine,  heriot,  does, 
duties,  suits  and  services,  as  he  is  now  entitled  to  for  recovering  and  enfoicwg 
the  same  from  and  against  the  customary  heir  in  case  of  a  descent 
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pon^    ahall  be  under  the  age  of   twenty-one   years^  or,  being      Wills. 
i  daughter,  shall  be  under  that  age  and  unmarried,  to  demise,  at   Ko.  xxvii. 
rack-rent,  all   or  any  part  of   my  said    freehold,  copyhold  or  wu^devinng 
mstomary  and  leasehold  estate  and  premises,  either  from  year  to  ^^''JoW^iirf 
^ear^  or  for  any  term  or  terms  of  years  not  exceeding  fourteen     Leasehold 
frears,  in  possession,  from  the  time  of  such  letting ;  but  subject   7Vt<#i^,  ^e. 
dways  to  a  proviso  for  re-entry,  for  nonpayment  of  the   rent 
thereby  to  be  reserved  for  the  space  of  twenty-one  days  next  after 
the  same  shall  become  due,  and  so  that  the  tenant  or  tenants  shall 
Dot  be  made  dispunishable  for  waste.     And  provided  also 
that    no    lease  of  my  said  copyhold  or  customary  estates  be 
panted  without  the  previous    licence  for  that  purpose  to  be 
obtained   of  the  lord  or  lady  for  the  time  being  of  the  manor 
or  manors  whereof  the    same    copyhold  or  customary  estates 
are  holden. 

5.  And  I  furtheb  direct  that  my  said  trustees  or  trustee  for  ^o  k««p  the 

•        '        .  .  premises  in 

the  time  being  shall,  at  their  or  his  discretion,  during  such  time  as  repair,  and  to 
my  said  youngest  child,  being  a  son,  shall  be  under  the  age  of  against  damage 
twenty-one  years,  or  being  a  daughter,  shall  be  under  that  age  and  ^^  ^"' 
unmarried,  and  at  the  costs  of  the  said  trust  premises,  keep  all 
the  dwelling-houses,  buildings,  and  fixtures  upon  my  said  freehold 
and  copyhold    or  customary  hereditaments    and    premises  and 
leasehold   estates,  in  proper  and  tenantable   repair;    and  also, 
during  all  such  time  as  aforesaid,  keep  all  such  dwelling-houses, 
buildings  and  fixtures  insured  against  damage  by  fire  to  the  full 
value   thereof,  in  some  fire  insurance  office  in  England;   and 
apply  any  moneys  to  be  received  by  virtue  of  any  such  insurances 
in  reinstating  the  property  in  respect  of  the  damage  whereof  such 
moneys  shall  be  so  received. 

6.  And  also  to  drain,  inclose,  or  otherwise  improve  any  part  of  7®, ^'"^ 
my  said  ireehold,  copyhold,  or  customary  and  leasehold  estates  and  make  improve- 
premises ;  and  also,  if  my  said  trustees  or  trustee  shall  deem  it  ^t  timber. 
expedient  so  to  do,  to  plant  timber  or  other  trees  on  any  part  of 

the  said  real  estates  as  shall  be  of  freehold  tenure,  {b)    And  also 


{b)  The  power  of  planting  timber  should  be  restricted  to  the  freehold  portion  Practical 
of  the  property,  as  it  would  be  an  act  of  waste  in  the  owners  of  copyhold  or  suggeatioDs. 

3  £  2 
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WnuL      to  adjust  and  setde,  with  the  tenants  of  way  of  the  sud  praafli 

No.  xxviL  what  proportions  of  the  expenses  of  draining,  indoeing^  oroAv 

wm^devitrng  improvements  shall  be  borne  by  such  tenants  respectiTdj,  oi 

Q^^T^^^^  whether  in  the  shape  of  immediate  payments,  or  of  a  per  oeotep 

leattkM    in  the  nature  of  an  increased  rent   upon  the  capital  esftsM 

Trmieetf  ^  by  my  Said  trustees  or  trustee  in  such  draining^  indosure  9 

improyement ;    and  also  what  allowances   shall    be  msde  iB 

such  tenants  in  respect  of  any  part  of  the  sud  premises  lAU 

shall  at  any  time  hereafter  be  devoted  to  the  plantatkm  iii 

growth  of  timber  and   other  trees  to  be  planted  thaeon  « 

aforesaid. 

Toptyasd  7.  ^4jq>  ALSO  do  and  shall  from  time  to  time,  as  and  whenem 

raider  the  rents,    •  ,  -  „ 

diitui,8iiitB«Dd  the  same  shall  be  due  and  required,,  pay  and  perform  ail  T€b^ 
rapectofthe    heriots,  duties,   suits   and   services,  to   be   paid,  rendered  lil 
oopjbdds.        performed  for  or  in  respect  of  the  said  copyhold  or  coaUiatt] 
hereditaments  and  premises. 

Tojaytnd  3^  ^p  j^^  ^^  ^^^  g|^^  [j^  ];]^e  manner,  pay  and  perfbmal 

pernrm  rents  >  J 

■nd  oorenants    rcuts  and  covcuants  to  be  paid  and  performed  for  and  in  rejects 
iwdcihoid         the  said  leasehold  estates  and  premises. 

praniaes. 

To  raww  9,  j|jf D  ALSO  do  and  shall  from  time  to  time,  out  of  the  nf^ 

— —  with 


poirer  to  niM  and  profits  of  my  said  leasehold  estates,  or,  if  necessaiy,  by  nurt* 
^^cpLehj  way  gsgiug  the  Same,  or  a  competent  part  thereof,  raise  a  soffic!^ 
of  mortgai^e.  g^^  ^f  money  to  defray  the  expenses  of  fines  and  other  dwup* 
incurred  in  renewing  any  now  subdsting  lease  or  leases^  or  si? 
other  lease  or  leases  to  be  hereafter  granted  of  the  sud  leaflehoU 
estates  and  premises,  when  and  so  often  as  such  lease  or  letftf 
shall  expire,  or  a  renewal  shall  or  may  become  necessary  or  e^ 
dient ;  and  do  and  shall  from  time  to  time,  when,  as,  and  wbenefcr 
the  same  may  be  so  necessary  or  expedient,  use  their  or  his  be^ 
endeavours  to  obtain  such  renewals  accordingly ;  and  for  tbotf 
purposes  I  do  hereby  authorize  and  empower  my  sud  tmsto^' 
trustee  for  the  time  being  to  surrender  the  now-subeisdiig  or  *V 
future  lease  or  leases  to  be  granted  of  the  said  leasehold  eststfl^ 


leasehold  estates  to  cut  down  or  appropriate  to  their  own  ose,  ahhough 
by  themaelves  or  the  persons  under  whom  tbcy  daim  the  property. 
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vhen   and  as  often  as  the  same  may  beoome  so  renewable  as      Wilu. 
foresaid.  No.  xxvn. 

10,  PbOVIDED   NEYEBTHELESS  (c)  and  I   HBBEBT  DSOLABE^  CtmMd!^ 

hat  notwithstanding  any  directions  hereinbefore  contained^  it  shall     i^ottMd 
lot  be  imperatiye  on  my  said  trustees  or  trustee  to  proceed  in   TVuHMi,  ^ 
>btaimng  any  such  renewal  or  renewals  as  aforesaid,  if  the  lessor  ProvbT^  it 
>r  lessors  shall  demand  for  the  granting  thereof  such  fine  or  pre*  ^L^^^ 
ninm  as  to  my  said  trustees  or  trustee  shall  seem  ezcessiye  or  the  trutoai  to 

,,  renew  or  not  M 

[uireasonable.  tiiej  may  *j»<«v 

proper. 

11.  AkD  my  WU.L  IS,  AKD  I  DO  HSBEBY  FUBTHEB  DIBECT, 

that  until  my  said  youngest  child,  who,  being  a  son,  shall  attain 

the  age  of  twenty-one  year^  or  being  a  daughter,  shall  attain  that 

age  or  marry,  my  said  trustees  or  trustee  for  the  time  being  shall  Sj^JJJJ^*^ 

pay  the  whole  of  the  net  rents  and  profits  of  my  said  freehold,  p'^^  to 

11,  11111  1  .^'teBtator'Bwife 

copyhold  or  customary  and  leasehold  estates,  unto  my  dear  wife  nnta  his  eldest 
(^.  jB.),  if  she  shall  so  long  continue  my  widow,  until  my  eldest  twm^!me,  if' 
son  for  the  time  being  shall  attain  the  age  of  twenty-one  years,  "^ll^J^ 
she  thereout  maintaining,  educating  and  bringing  up   such  of^<^^>she 
my  said  children  as,  being  a  son  or  sons,  shall  be  under  the  age  nuunuimng  his 
of  twenty-one  years,  or  being  a  daughter  or  daughters,  shall  be  ^^^* 
under  that  age  and  unmarried,  suitable  to  their  degree  and  station 
in  life. 

12.  And  when  my  said  eldest  son  (name),  or  my  eldest  son  Tnutees  oot  of 
for  the  time  being,  shall  attain  the  age  of  twenty-one  years,  then  profite  to  pay 
UPON  TEU8T,  out  of  the  said  rents  and  profits,  to  pay  unto  my  as^J^to^^ ^ 
said  eldest  son  (name),  or  to  my  eldest  son  for  the  time  being,  the  teetatn^i  ddert 

son  on  his 

annual  sum  of  35021  sterlmg,  by  equal  quarterly  payments,  on  attaining 
the  25th  day  of  March,  the  24th  day  of  June,  the  29th  day  of  J^aS^*"^ 
September,  and  the  25th  day  of  December,  together  with  the^j^^J^i^ 
proportionate  part  which  shall  become  due  during  the  interval P^dtowift 


uniu  aouie  cos 

between  the  time  of  his  becoming  so  entitled  as  aforesaid  and  the  other  of  ibo 


(c)  It  18  generally  advisable  to  authorize  trustees  to  exercise  a  discretion  as  to  practical 
whether  or  not  ihej  shall  e£fect  renewals ;  for  if  the  trust  for  renewal  is  imperative,  mggvitioDs. 
and  the  reversioner  is  aware  of  the  fact,  the  latter  may  possibly  insist  upon  snoh 
unreasonable  terms  titot  a  compliance  with  them  might  far  exceed  the  actual  value 
of  the  property. 
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WiLLB.  first  quarterly  day  of  payment;  and  do  and  shall  pay  over  tk 

No.~xxvii.  BU^^uB  of  B^^^h  rents  and  profits  unto  my  said  wife,  provided  d» 

„ , .  shall  so  lonir  continue  my  widow,  until  some  one  of  my  yoiu^ 

Freehold,  children  who,  being  a  son  or  sons,  shall  attain  the  age  of  twenty- 

^asMid  ^^^  years,  or  who,  being  a  daughter  or  daughters,  shall  attuntbt 

j^^  age  or  many. 

jotiDger 

children,  being       13.  And  whcu  and  as  cach  of  my  said  younger  children,  who, 

a  son,  shall        ..  iii>i  /•  i 

attain  bcmg  a  SOU,  shall  attain  the  age  of  twenty-one  years,  or  wbo, 

he^^tT^  ^  being  a  daughter,  shall  attain  that  age  or  marry,  then  upon  trust 
^jSf^' hat"^^  out  of  the  said  rents  and  profits,  to  pay  unto  each  such  younger 
or  many.  fiou,  upou  his  respectively  attaining  the  age  of  twenty-one  jeu% 
\^i^n^  and  unto  each  daughter,  on  her  respectively  attaining  that  ige 

respectiTeij  or  day  of  marriage,  (d)  the  annual  sum  of  1002.  sterling  during  their 
twenty-one,  to  respective  livcs,  by  four  equal  quarterly  payments^  on  the  saii 
M^^y  rf  looz.  Several  days  hereinbefore  mentioned,  together  with  the  propw^ 
out  of  tie  rente  tionate  part  which  shall  become  due  during  the  interval  between 

and  profits,  ^     ^  ^  ,  °    , 

nntii  the  the  time  at  which  each  of  my  said  younger  children  shall  so  beoooe 

atb^  entitled  as  aforesaid,  and  the  first  quarterly  day  of  payment;  aid 

thT^T^  ^  ^'^^  P^y  ^^®^  *^®  surplus  rents  and  profits,  which  shall  from  time 
rente  to  be  paid  to  time  remain,  after  payment  of  such  annuities  as  aforesaid,  unto 

to  the  wife.  7  r  J  ^  ^  .  -i 

my  said  wife,  if  she  shall  so  long  continue  my  widow,  until  mjaid 
youngest  child,  being  a  son,  shall  att^n  the  age  of  twentj-ose 
years,  or  being  a  daughter,  shall  attain  that  age  or  jDairj,u 
aforesaid 

In  case  of  14.   PeOTIDED  ALWAYS  AND  I  HEREBY  DIRECT,  in  Case  of  the 

murine  of  death  or  future  marriage  of  my  said  wife  before  my  said  youngest 
bvest'S^**^  ^  child,  who,  being  a  son,  shall  attain  the  age  of  twenty-one  years,  or 
enrploa  rente     who,  being  a  daughter,  shaU  attain  that  age  or  marry,  that  mjttiu 

and  pnifito  to  in.  -i^  «^ 

accamniateat  trustees  or  trustee  shall  mvest  and  accumulate,  at  compouw 
inteMT^        interest,  the  said  surplus  rents  and  profits  so  bequeathed  upon 


(d)  If  the  annuities  to  daughters  are  intended  to  be  paid  to  their  sepan^iB^ 
add — 

"  for  her  separate  use,  free  from  the  control  of  her  husbandj  aw 
without  power  of  anticipating  the  growing  payments." 
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tmst  for  mj  said  wife  as  aforesaid,  by  laying  out  and  investing      Wicls. 
the  same  upon  government  secnrities,  or  in  some  of  the  public  Ko.  xxvii. 
stocks  or  funds,  or  upon  real  securities  in  England  or  Wales,  but   wmdevmng 
not  in  Ireland ;  and  shall  alter,  vary  and  transpose  such  stocks,  n^^^tif^ 
funds  and  securities  as  my  said  trustees  or  trastee  shall,,  in  their     Letuekold 
or  his  discretion,  think  fit ;  and  shall  receive  the  interest^  divi*    Tnuuei,  fo. 
dends  and  annual  produce  of  the  said  stocks,  funds  and  securitiesi 
and  lay  out  and  invest,  alter,  vary  and  transpose  the  same  in  like 
manner,  until  my  said  youngest  child,  being  a  son^  shall  attain 
the  age  of  twenty-one  years,  or  being  a  daughter,  shall  attain 
that  age  or  marry. 

15.  And  when  my  said  youngest  child,  being  a  son^  shall  have  9?J^^ 
attained  the  age  of  twenty-one  years,  or  bemg  a  daughter,  shall  son,  attommg 
have  attained  that  age  or  married,  I  no  hebebt  authobize  and  oTuiogT' 
EMPOWEB  my  said  trustees  or  trustee  for  the  time  being,  by  sale  Jj^^^'^i,^ 
or  mortgage  of  my  said  freehold,  copyhold  or  customary  and  lease-  Ageormaniage, 
hold  estates  and  premises,  or  either  of  them,  or  of  a  competent  part  or  mortgage, 
of  the  same,  to  raise  and  levy  such  sum  and  sums  of  money  as  ^/sum  of 
shaU,  after  deducting  all  incidental  expenses^  be  sufficient  to  make  ^^^  ^^  •^ 
a  portion  of  2^50021  sterling  for  each  of  my  said  younger  children,  ohadren,  with 
and  to  pay  such  several  sums  or  portions  of  2,500L  unto  each  of  meantime  at  4£ 
my  said  younger  children  accordingly ;  and  in  the  meantime,  until  ^  ^°^ 
such  sum  of  money  can  be  so  levied  and  raised  as  aforesaid,  shall 

.^j^'uhto  each  oTSiy^-^Qii^vonnger  children  the  interest  on  the 
Bsid  sum  of  2,500/.,  at  therauTof  4i  for  every  lOOi  by  the 
year,  {e) 

16.  And  as  to  the  rest  of  my  said  freehold,  copyhold  or  customary  wife  to  reoeiTe 
and  leasehold  estates  and  premises  which  shall  remain  undisposed  of  asoj^^^yabie 
for  the  purposes  aforesaid,  my  wiU  is,  that  my  said  wife  shall,  yearly  q°«f^eri7) 
and  every  year,  during  the  remainder  of  the  term  of  her  natural  widowhood. 


.    (e)  It  is  not  Decessaxy  here  to  insert  a  dause  substituting  children  in  the  practical 
place  of  deceased  parentis  dying  before  the  period  of  distribution,  it  being  sttffl*  obserratioDs. 
tcient  to  establish  tne  daim  of  any  child  of  the  testator,  or  of  the  representatives 
of  such  child,  that  he  was  living  at  the  death  of  the  testator,  unless  there  is 
anything  in  the  will  (and  which  does  not  occur  here)  to  warrant  a  nanrower 
constmctictn. 
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^°f^      life^  if  she  ahall  80  long  remain  my  widow,  reo^ve  the  detr 

No.  xxviL    annuity  or  yearly  sum  of  2502.  so  isstiing  out  of  and  chaiged  upon 

WUijtkntmff  ^  *^^  singular  such  before-mentioned  premises^  free  from  all 

CmMit^  deductions  except  the  present  or  any  future  tax  on  property  or 


Power  of 
dittnii. 


Leatekoid  income ;  to  be  in  full  satisfaction  of  all  dower  and  thirds  to  which 
Tntdtei,  4^  shc  may  be  entitled  by  law  or  by  custom,  and  to  be  paid  to  her  by 
four  equal  quarterly  payments,  at  Lady-day,  Midsummer,  Michael- 
mas and  Christmas-day,  with  a  prop<Nrtionate  sum  for  any  fractional 
part  of  a  quarter  of  a  year  which  may  happen  after  my  said  wife 
shall  become  entitled  to  her  said  annuity,  and  the  first  of  the  said 
quarterly  days  that  shall  then  next  happen ;  and  also  with  a  pro- 
portionate sum  for  any  fractional  portion  of  a  quarter  of  a  year 
which  may  happen  immediately  to  precede  the  determination  of  the 
said  annuity ;  such  annuity  to  become  payable  immediately  upon 
my  said  youngest  child,  being  a  son,  attaining  the  age  of  twenty- 
one  years,  or  being  a  daughter,  attaining  that  age  or  maniage; 
but  so  nevertheless  that  the  power  of  sale  or  mortgage  herdnbefore 
^yen  to  my  said  trustees  or  trustee,  for  the  purpose  of  raising  soch 
portion  or  portions  as  aforesaid,  or  any  purchase  or  morf;gage 
under  any  of  Buch  powers,  shall  be  in  no  wise  affected  oc  preju- 
diced thereby. 


17.  Akd  I  DO  HEBBBT  DIBBOT  that  my  said  wife,  and  her 
assigns,  shall  have  the  same  powers  of  distress  in  case  any  quartedy 
payment  of  her  said  apnuity  shall  be  in  arrear  for  the  epace  of 
fourteen  days  next  after  any  of  the  days  whereon  the  same  ought 
to  be  made  payable,  as  in  the  case  of  distresses  for  nonpayment  of 
rent  upon  common  lease  or  demise. 


Chugwblo  ai        18.  AnD  subject  and  chaigeaUe  as  aforesaid,  my  will  is  that  my 

SirtOTBto       said  trustees  or  trustee  shall  stand  and  be  possessed  ofmy  said  freehold, 

"^^12^1^^^*°^  copyhold  or  customaiy  and  leasehold  estates  and  premises^  ufoh 

trust  for  TBUST  for  my  eldest  son  for  the  time  being,  when  my  said  youngest 

MDAbMhitftij.  child,  bdng  a  son,  shall  attain  the  age  of  twenty-one  years,  or  bdng 

a  daughtet,  shall  attain  that  age  or  marry,  and  to  convey,  surrender, 

assign,  or  otherwise  assure  the  same  freehold,  and  copyhold  or 

customary   and    leasehold   estates  and   premises,  unto    and  to 

the  absolute  use  of  my  said   eldest   son,  his  heirs,  executon, 

administrators  and  assigns,  according  to  the  respective   natures 
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md  qualities  of  the  said  premises.     [Add  declaration  that  trustees*  "Wiua, 

'eceij)t8  shaU  he  a  sufficient  discharge^  ut  ante^  No.  11.,  dause  7,  WiUtdtmtwg 
>•    643.     Insert  also  power  to  change  trustees,  appointment  of  ccpyhoU,  and 

ixecutorsy  and  clause  of  revocation,  ut  ante.  No.  L,  clauses   11,  ^^to 

12,   13,  pp.  637  to  640.]  Trmtees,  ^. 

Tn  witness,  &c 
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Na  XXVm. 


WILLp  DEVISING  ALL  TESTATOR'S  FREEHOLD  ESTATES  TO 
USES  FOR  THE  BENEFIT  OF  HIS  THREE  NATURAL  CHILDREK. 
AS  TENANTS  IN  COMMON  IN  FEE,  ON  THEIR  ATTAINING 
TWENTY-ONE,  WITH  CROSS  REMAINDER.  IN  CASE  ASf 
OF  THEM  SHALL  DIE  IN  TESTATOR'S  UFETDf^  OK 
UNDER  AGE;  ALSO  PROVISIONS  FOR  MAINTENANCE  AND 
ADVANCEMENT  OUT  OF  THE  YEARLY  INCOME^  WTTH 
DIRECTIONS  TO  INVEST  THE  SURPLUS  UPON  TRUSTS 
FOR  ACCUMULATION.  ALSO  BEQUESTS  OF  LEGACIES  OF 
NINETEEN  GUINEAS  TO  EACH  OF  THE  CHILDREN.  THE 
TESTATOR  BEQUEATHS  ALL  HIS  LEASEHOLD  ESTATES  AND 
PERSONAL  PROPERTY  UPON  TRUST  FOR  THE  SEPARATE 
USE  OF  HIS  LEGITIMATE  DAUGHTER  FOR  LIFE,  WITH 
POWER  OF  APPOINTMENT  AMONGST  HER  CHILDREN,  AND 
IN  DEFAULT  OF  APPOINTMENT.  AMONGST  ALL  HEE 
CHILDREN  IN  EQUAL  SHARES. 


1.  Genenl  derise  of  frediold  estates 
to 


2.  Habendum  to  tmsteesto  uses  to 

behereiiiafter  declared. 

3.  Bequest  of  leasehold  and  penonal 


4.  Habendom. 

5.  As  to  freehold  premises,  to  the  use 

of  trostees  until  the  youngest  of 
testator's  three  natinal  children 
shall  attain  twentj-one,  and 
then 

6.  To  the  nse  of  the  three  natural 

children  as  tenanto  in  common 
in  fee. 

7-  Gross  limitations  in  farour  of 
survivors,  in  case  of  any  of 
testator's  natural  children  dying 
in  his  lifetime,  or  under  twenty- 
one. 


8.  RrovisuHis  for  maintenanee  odtd 
rmto  and  profits,  witii  dnnolioM 
that  surplus  shall  be  investod 
upon  trusto  for  aocnnnilalioii. 

9-  Ptovisions  for  suivitmahy  ani 
accruer,  to  be  apphcaUe  to  ae- 
cumukted  fund. 

10.  Bequest   of  legacies  of  wjimAw 

guineas  to  eadi  of  teatatort 
three  natnrtl  children,  with 
direotbns  that  trustees  shaB 
vppij  same  for  the  benefit  of 
such  of  them  as  are  under  i^e. 

11.  Trustees  to  get  in  personal  estata 

12.  To  stand  possessed  of  leuduld 

estates  and  trust  moneys. 

13.  Upon   trust  to    pay  ineome  to 

testator's  legitimate  dauglitir 
during  her  life,  for  her  aeparalB 
use. 

14.  AppcMntment  of  trustees  as 

cutois. 
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[Commence  wiU,  ut  ante.  No.  L^  clause  1,  p.  632.]  Willb. 

No.  xxvra. 

1.  I  GIVE  AND  DEVISE  unto  {trustees)  and  their  heirs^  all  my   ^;^"^^Jj. 
freehold  estates,  lands,  tenements  and  hereditaments,  whatsoever  all  Tettator'$ 
and  ^wheresoever,  to  which  I  am,  or   any  person  or  persons  i^  Esuoei  to  Ums 
trust  for  me,  or  for  my  benefit,  is  or  are,  seised  or  entitled.  ^huH^ 

Natural 
CkUditm  da 

2.  To  HOLD  the  same  with  the  apportenances,  unto  the  said       ! 

Qrtistees),  their  heirs  and  assigns  for  ever,  to  the  uses,  upon  the  ^fi^Jd^ 
trusts^  and  for  the  ends,  intents  and  purposes  hereinafter  limited,  «>^^  ^ 

•         <  trustecB. 

expressed  and  declared,  of  and  concermng  the  same.  Habendum  to 

trostees  in  fee 

— .  1  •  1    /  \      11  ^^  neee  herein'* 

3.    I    ALSO   GIVE    AND   BEQUEATH   untO   the    Said   {trustees)   all  after  to  be 

my  leasehold  estates  and  property  whatsoever  and  wheresoever,  of 

Beoneet  oi 

which  I,  or  any  other  person  or  persons  in  trust  for  me,  or  for  my  leasehold  and 
benefit,  am  or  are  possessed  of  or  entitled  ta    And  also  all  my  ^^*"®     **'**®' 
goods,  chattels,  moneys  and  securities  for  money,  debts,  and  all 
and  lingular  other  my  personal  estate  and  efiects,  whatsoever  and 
wheresoever,  of  which  I,  or  any  person  for  my  benefit,  shall  be 
possessed  *at  the  time  of  my  decease.         ;; 

4.  To  hold  the  same  unto  the  said  {trustees)^  their  executors,  waiimiitntn 
administrators  and  assigns,  upon   the  trusts,  and  for  the  ends, 
intents  and  purposes  hereinafter  declared. 

6.  And  as  to,  fob  and  concebning  my  said  freehold  here-  ab  to  freehold 
ditaments  and  premises,  TO  the  use  of  the  said  {trustees),  their  ^JT^^toiatew" 
heirs  and  assigns,  until  the  youngest  of  my  three  natural  children  lutii  the 

,  i^         o  ^  joimgeet  of 

(set  out  names  of  reputation   by  which  the  children  are  umaZ/y  teeuun^s  three 
knoum,  {a)  and  their  respective  ages),  or  the  youngest  of  them  for  "J^i  ,^^ 
the  time  being,  shall  attain  the  age  of  twenty-one  years ;  and  when  *TJ°^'^*' 


(a)  Whenever  a  testator  intends  to  make  a  disposition  in  ikvoor  of  illefg^ti-  iq  bequests  to 
mate  children,  whether  they  he  his  own  or  of  any  other  person,  care  must  be  illegitimate 
taken  to  describe  them  by  the  names  thej  have  acquired  by  reputation,  or  by  children  they 
snch  other  description  as  will  identify  them;   for  although  it  is  established  should  be 
that  illegitimate  children  in  esse  tobj  take  under  any   disposition,  either  by  dearly 
deed  or  by  will,  adequately  describing  them  (Mekham  v.  Duke  cf  Devon'  described. 
'^r»,  1  P.  Wms.  529 ;  Mortimer  v.  West,  3  Russ.  370),  it  is  an  equally  estab- 
Ibhed  rul^  that  a  gift  to  children,  sons  or  daughters,  or  issue,  imports  primd 
facie,  legitimate  children,  and  will  not  comprehend  those  who  are  illegitimate : 
{Hart  V.  Durand,  3  Anstr.  664 ;   Harris  v.  Hainscote,  I  Yes.  &  Bea.  434.) 


798 


GONCISB    PRBCfiDBNTB  IK 


WnjjB.      the  said  (youngest  child),  or  the  yonngeet  of  mj  said  three  natonl 
No.  xxvm.  children  for  the  time  being,  shall  have  attained  the  age  of  twentf- 
one  jean,  iheuy 


ail  TetkOot's 

FrmkM 

E§uae$  to  Uwet 

forBmsfk 

ofkU  Tkrm 

NatmxA 


Gifts  to 
children  jirmd 
fadevauKOB 
legitimate 
children  eolj. 


Giroomstonce 
of  there  being 
no  other  than 
illegitimate 
children  win  not 
vary  the  nUe. 


if  either  will  the  circumstaooe  of  a  testator  having  made  use  of  ez 
or  adopted  a  mode  of  disposition  affording  a  highly  reasonable  ooi^|ecliire  d 
intention,  and  notwithstanding  all  the  children,  as  well  legitimate  as  iSk^ 
^  mate,  are  by  the  same  mother,  afford  soffioient  ground  for  varying  Hie  nk. 
Hence,  where  a  testator  had  fow  children,  tkrte  Ugitimate  aid  ome  iffiyii 
mate  (the  latter  being  a  child  of  himsdf  and  wife,  bat  bom  bdbn  thar 
marriage),  bequeathed  to  all  and  every  such  child  or  children,  aa  he  ought 
happen  to  leave  at  his  death,  for  maintenance  until  twenty-one  or  maifiag^  aadl 
then  in  trust  to  pay  such  child  or  ckUdrem  one  fourth  pert  of  the  inoomeof  kii 
estates ;  but  in  case  there  should  be  only  one  such  child  who  should  attain  tbC 
age  or  marriage  as  aforesaid,  then  to  pay  the  whole  income  to  such  onij  dhikl 
it  the  others  should  have  died  without  issue  ;  and  there  was  a  limitation  to  sit- 
vivors,  in  case  of  the  death  of  any  of  the  children  under  age,  nnmanied  md 
without  issue :  it  was  contended  that  the  distribution  into  foniiha  plajsly 
indicated  that  the  illegitimate  child  was  in  the  testator^s  oontemplatioD,  that 
being  four  ekUdren,  includinff  ker,  when  the  will  was  made,  and  that  all  the 
expressions  applied  to  females,  showing  that  he  meant  existing  daui^htecsb  ast 
future  issue,  wmch  might  be  male  or  female.  But  Lord  Loi^^hboroii^h  decided 
against  the  illmtimal(B  daughter;  observing  that  it  was  impossibla  tiait  aa 
illegitimate  ohilaoould  take  equally  witii  lawftil  children  in  a  devise  to  eiukfaea : 
(Cartwright  v.  Fisiodry,  6  Yes.  530.)  The  direction  to  applv  the  inoome  in 
fourtiis,  only  afforded  ooijeoture ;  for  if  between  the  time  m  nis  will  and  Ui 
death  one  or  two  of  those  children  had  died,  the  division  into  fourths  would 
have  been  just  as  appUcable  as  it  was  in  the  case  that  happened.  The  mieetioa, 
therefore,  only  comes^  to  this,  whether  the  single  circumstance  of  his  diieoCiiv 
the  maintenance  in  fourths  compelled  the  necessary  Implication,  tiiat  ll» 
illegitimate  child  was  to  take  with  the  others,  as  much  as  if  she  had  been  in 
the  plainest  and  dearest  terms  persona  designataj  and  this  tarDimwIaacs 
Lord  Eldon  (when  commenting  upon  the  af|[uments  in  the  above-mentioned 
case)  said,  is  by  no  means  su£Scient  (see  the  judgment  in  WUkmmm  v.  Adam, 
1  Yes.  646);  '^The  will,'*  his  lordiship  continued  to  observe,  '*  would  have 
operated  in  fiivour  of  all  hui  children,  however  numerous  they  might  have  been, 
and  in  favour  of  suhseouent  legitimate  children,  even  if  every  legitimate  duld  he 
had  before  had  died,  it  was  ^erefore  impossible  to  say  he  neoessazilj  meais 
the  illegitimate  child ;  as  it  is  not  possible  to  sav  he  meant  thoee  legitimats 
children.  That  will  would  have  provided  for  chiloren  living  at  the  time  of  his 
death,  though  act  at  the  date  of  his  wilL  It  could  not  m  taken  to  mean  two 
classes  of  children,  both  legitimate  and  iUeptimate.  Without  eztrinsio  evidenct 
it  was  impossible  to  raise  the  question,  fiie  wilt  itself  fbmished  no  qfaeatioa 
wfaethor  Intimate  or  il^ptimate  diildren  were  intended;  the  question  npoa 
which  the  court  was  to  decide  was  fdrmshed  by  matter  issuing  out  of,  not  in  tfas 
will  :**  (see  3  Jarm.  Wills,  130,  161.) 

Neither  will  the  fact  of  there  being  no  other  than  illegitimate  childien,  wanaot 
the  application  of  the  term  *'  children  "  to  any  other  than  such  as  are  legitiniate: 
(Mortwier  v.  Wett^  370),  and  any  moml  obligation  of  a  testatot  providing  for  Ids 
illegitimate  ofbpring,  vnil  be  saonfleed  to  the  genend  prindpleb  that  '^  obikfaea" 
in  its  primaiy  and  unexplained  tense,  means  kaitimate  childrni  only :  (a  Jan^ 
Wills.  134.)  And  even  where  a  testator  gave  theresidoe  of  hiiptopeity  ^V^ 
between  the  children  of  hii  son  W.,  and  of  two  other  children,  it  was  held  thst 
an  Qlegitimate  <4uld  of  W.  was  not  entitled  to  a  share  in  the  residne,  tfaonvd^  the 
testator  in  ti&e  same  will  had  made  a  specific  bequest  to  her,  bv  the  descri|itiaa 
of  the  only  surviving  child  of  Us  son:  {MeridUk  v.  Farr,  3  You.  &  GdL  sas.) 

But  the  ciroamstance  of  illegitimate  ohildien  being  styled  *'  ehi]dren»''  wiH  net 
pievent  thdr  taking,  whcM  they  are  so  particularly  pointed  out  by  tho 
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6.  To  THE  USB  of  ihem  the  said  (three  children  by  name\  and      ^Jj^ 
respective  heirs  and  assigns  for  ever^  in  equal  shares  as  No.  xxviil. 


lenants  in  oonunon.  wai,  dentmg 

ottTuiator's 

Freehold 

EttaUM  to  Ui99 
farBentfJt 

as  to  show  that  tbej  are  manilbslly  and  inoontroTcrtibly  the  persons  intended,    <if^  Tkne 
ahough  in  point  of  law  not  standing  in  that  charaoter ;  as,  if  a  testator  were  to    ^'^?^'*'^ 
beonoath  a  legaoy  to  " my  son  John/'  or  ''to  my  granddaoffhter  Mai}r/'  and    ^^%»^«]»*^ 
he  had  no  ehild,  or  grandchild  of  those  names,  excepting  such  as  are  illegiti*  7^  the  ue  of 
mate,  the  bequest  would  be  good  (finer^n  case^  1  Atk.  410),  for  under  such  ^^  ^^^ 
deaoription  no  legitimate  child  could  possibly  have  claimed  the  bequest    Upon  j^^^tl 
this  principle,  also,  a  gift  to  the  chUdren  of  the  late  C,  a  person  who  at  the  oate  ohildron  as 
of  the  will  was  dead,  leaving  illegitimate,  but  no  legitimate,  children,  was  holden  tenants  in 
K€>od  as  to  such  illegitimate  cUldren ;  for  here  the  gift  being  to  the  children  of  common  in  fee. 
a  person  deceased,  the  impossibihtj  of  the  gift  being  erer  applicable  to  children  i]]^fjmate 
bom  subsequently  to  the  will    was    unquestionable  {Lord  WoodhouBelee   ▼.  ^|^^  j^j 
IkikrynupiU,  2  Mer.  419) ;  and  this  doctrine  has  also  been  extended  to  children  ^^^  ^l^^  ^ 
"  MOID  Uvmg  "  of  a  person  who  has  no  other  than  illegitimate  children  at  the  date  pointed  out  as 
of  the  will :  (BUmdell  y,  Dunn^  cited  1  Mad.  433.)    But  it  is  doubtful  whether  to  leate  no 
this  construction  would  now  be  adopted  as  to  wiUs  made  subsequently  to  tiie  donbt  of  their 
year  1838 ;  since  the  Wills  Act  (1  Vict,  c  26),  all  wills  within  the  operation  of  being  tbe 
that  act  speak  from  the  time  of  the  death  of  the  testator,  and  not  as  formerly  penona 
from  the  date  of  the  wiU,  so  that,  if  legitimate  children  should  be  bom  intended. 
between  the  time  of  any  will  made  subseqnentiy  to  1838  and  the  testator's 
death,  the  terms  '^  diildren  now  living  '*  would  answer  the  true  legal  acceptation 
of  those  terms. 

So  fleur,  indeed,  has  this  doctrine  been  carried,  that  it  has  been  held  that  When  the 
whenever  the  daims  of  legitimate  and  illegitimate  children  come  in  competition,  J^*?'  ^ 
imder  the  description  of  children,  the  daims  of  the  former  shall  wholly  supersede  |n^^?'*^ 
the  claims  of  the  latter,  a  bemiest  thus  made  to  the  sons  and  daughters  of  the  ^^^J^^^^ 
late  J.  D.,  who  had  only  one  legitimate  child,  a  daughter,  is  insufEUnent  to  let  in  -^  competition 
an  illegitimate  son  and  daughter  then  existing,  although  it  was  contended  that  ^^  eluma  of ' 
the  words  "  sons  and  daughters,"  in  the  plural  number,  could  not  apply  to  the  the  former  will 
single  legitimate  daughter  only,  and  that,  therefore,  the  illegitimate  son  and  generally 
daughter  must  be  also  admitted ;  but  the  Lord  C.  B.  Macdondd  observed,  that  prevaiL 
even  the  introduction  of  these  latter  objects  would  not  satisfy  both  the  words, 
t.  e.,  sons  and  daughters.    And  Lord  Eldon  determined  that  under  a  devise  to 
an  and  every  the  child  and  children  of  the  testator's  late  children,  a  sinpfle 
legitimate  child  was  entitied  to  the  exdusion  of  two  children  who  were  illegiti- 
mate, both  of  whom  were  living  at  the  date  of  the  will. 

But  the  strictness  of  this  rule  seems  now  relaxed,  and  it  is  doubtAil  whether  Strictness  of  the 
either  of  the  two  cases  above  dted  would  now  be  followed.    (See  OiU  v.  ShdUy,  rule  in  favour 
at  the  Rons,  28th  Januaiy,  1831,  dted  in  Wigram  on  <^  Ambiguities  "  in  extrinsic  of  legitimate 
evidence,  p.  31,  2nd  edit. ;  and  also  in  2  Jarm.  Wills.  136, 137)    Hence,  where  elul^ren  now 
A.  by  a  testamentary  appointment  gave  her  real  and  personal  estate  to  her  '^"'od. 
husband  M.  for  his  Ufe,  and  directed  that,  after  his  death,  such  residue  should 
be  divided  amongst  certain  classes  of  persons  mentioned  in  her  will,  adding, 
*'  amongst  whom  I  indude  the  children  of  the  late  Marjr  Gladman.*'    Mary 
Gladman  was  then  dead,  having  left  two  children,  one  legitimate,  and  the  other, 
bdng  bom  before  her  marriage,  illegitimate.    Sir  John  Leach,  M.  R.  said,  that 
if  Swme  V.  KeanersUy,  and  Hart  v.  Z>iira»/,  had  not  been  distinguishable  from 
the  case  before  him,  he  should  have  felt  no  hesitation  in  overruling  them,  and 
decreed  that  the  illegitimate  child  was  entitied  to  share  in  the  residue.    Nor 
have  instances  been  v^anting  in  which  the  eourts,  from  frelings  of  compassion 
towards  the  innocent  victims  of  the  law's  stem,  but  salutary,  policy,  have  not 
serapled  to  depart  from  the  rule  altogether.    Whether  correctly  or  not  seems 
qoestiioDable.    Beackerqfi  ▼.  Beackerqfi  (1  Mad.  430),  is  a  case  of  this  descrip- 
tion. 
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Wnu.  7.  And  in  case  either  of  my  said  three  nataial  children  Ad 

No.  XXYIII.  happen  to  die  in  my  lifetime  or  under  the  age  of  twenty-one  jeus, 
WUi^dmiting  ^^^  ^  ^^^  ^^  Original  as  the  surviying  or.  aocroing  ahaie  or 

aUTeftatoi^B 

Freehold 

Eetaiee  to  Usee 
Jar  Benefit 

qfkie  Three  Where  a  testator  bequeaths  to  his  children  by  some  paitieiilar  vomu  ts 

NatmrU  whom  he  is  not  then  married,  the  oonstmction  will  be  governed  by  the  cdcdb- 

CkUiren,  fc  stance  of  whether  he  is  married  or  single  at  the  time  such  disposition  is  made. 

If  single,  the  inference  will  be  that  he  contemplated  a  future  marriage  with  ^ 

OrasB  woman  he  has  named,  and  therefore  the  term  *'  children  by  hiai  "  (the  oontmy 

Umitatioot  in  q^^  appearing  by  the  will),  would  be  considered  as  applicable  to  kgitimile 

^^^^  ^  .  children  only ;  but  if,  on  the  other  hand,  the  testator  has  a  wife  living  at  the 

ourofuT'of  ^"'^^  "^^  ^^®  language  of  lus  will  is  such,  that  after  making  a  dispoeitioB  m 

testator's  favour  of  his  children  by  a  particular  woman,  it  is  evident  he  contemplated  both 

natDral  children  hu  wife  and  this  woman  would  survive  him,  this  would  be  so  incompatible  vitk 

dying  in  his  the  supposition  of  his  contemplating  marriage  with  the  woman,  as  to  indicate  m 

lifetime^  or  intent  to  mean  illegitimate  children  only. 

under  And  although  legitimate  and  illegitimate  children  cannot  take  as  a  dMi 

twenty-one.  under  the  description  of  *'  children,''  they  may  nevertheless  be  comptebendBd 

under  the  same  devise  as  duignatio  penouarum :  (Bojflejf  v.  Smeikam,  I  Sm, 

As  to  beqnesto  &  Stu.  78.) 

^i^^  ^^  A  gift  to  illegitimate  children,  according  to  the  early  anthoritiee,  would  oelf 
wim!ui"  ^^^  included  such  as  were  bom  at  the  time  at  which  the  gift  is  made,  as  the 
^'^''°*°*  law  will  not  suppose  that  such  issue  should  be  unborn  (Cro.  Eliz.  409) ;  still,  tka 

Although  yf^  not  prevent  a  bastard  in  ventre  $a  mere  from  taking  under  a  deviae,  if  m 

iUej^timate        describea  as  clearly  to  point  out  the  intended  object;  but  such  description  moit 
^        ^°^  ^  ^^^  reference  to  the  mother  only,  and  not  with  reference  to  the  fiitber ;  fcr 
Ma  db»L         where  a  testator  bequeathed  to  such  child  or  children,  if  more  than  one,  as  IL 
ther  m^be      ""^^  happen  to  be  enceinte  of  by  me,  the  bequest  was  holden  to  be  void,  thoc 
oomprehended    being  no  gift  to  the  child  of  which  M.  might  be  enceinte,  except  as  the  child  of 
nnder  that  term  the  testator  {Barle  v.  Wilson,  17  Ves.  528) ;  and  a  gift  to  the  child  with  which  a 
as  desufnaiio     woman  is  enceinte  by  a  particular  man,  whether  that  man  be  the  donor  hiww%mii 
pertonanmn.      or  any  body  else,  introauoes  into  the  description  of  the  object  a  drcumstanoe 
As  to  gifts  to     which  the  law  treats  as  uncertain  (a  bastard  being,  in  respect  of  his  patcfosl 
illegitimate        parent  at  least, /UtW  nulUuti),  and  which  it  cannot  properly  permit  to  be  inqoiied 
children  in        into ;  and  the  devise  is,  therefore,  unless  the  fact  can  be  assumed,  neoessanly 
ventre ea fnere.  void:  (see  2  Jarm.  Wills.  150.)     But  where  the  reference  to  the  mother  a 
dear,  and  there  is  nothing  to  show  that  the  paternal  parentage  should  form  the 
qualification  of  the  gift,  then  it  seems  such  gift  would  be  good,  although  the 
testator  should  describe  the  child  as  his  own.   In  Gordon  v.  Gordbs  (I  Mer.  141], 
where  the  testator  recited  that  he  had  reason  to  believe  that  A.  waa  prqpiaat  hj 
him,  and  subseouently  directed  that  the  child  qf  which  the  was  then  pregmmnt 
(not  repeating  the  words  by  me),  should  be  sent  to  England,  and  the  ezpease 
paid  for  by  an  annuity,  &c.  Lord  Eldon,  although  he  studiously  abstained  horn 
expressing  any  opinion  as  to  what  it  would  be  ii  the  words  were  "  to  my  chDd," 
decided  wat  the  words,  '*the  child  with  which  A.  is  now  pregnant," 
sufficient  to  give  effect  in  its  favour.  In  Evans  v.  Massey  (6  Pri.  23),  a  tei 
who  resided  in  India  devised  as  follows :  *^  Having  two  natural  children, 
the  mother  supposed  to  he  now  carrying  a  third  child,  I  bequeath  the  whole  of  my 
property  in  England  at  this  time,  or  now  on  the  seas  proceeding  to  Ei^Iand,  to 
he  dirided  equ^y  between  them,  that  is  to  say,  if  another  child  should  be  ben 
to  the  mother  of  the  other  two  in  proper  time,  that  such  child  is  to  have  one- 
third  of  such  property.*'    The  testator  appointed  certain  persons  guardians  of 
his  children,  and  in  the  bequest  of  the  residue  expressed  himself  thus,  **  aftv 
paying  my  natural  children  as  aforesaid."    The  question  was,  whether  the 
bequest  to  the  child  tn  ventre  sa  mere  was  made  to  it  as  the  child  of  the  testator, 
or  whether,  on  the  other  hand,  it  was  not  to  the  child  with  which  the  wonaa 
was  enceinte,  without  reference  to  the  father  as  the  essential  part  of  the  descrip- 
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hares,  of  soch  child  so  dying,  of  and  in  the  aforesaid  hereditaments      Wills. 
xid  premises,  shall  go  over  and  remain  to  the  usb  of  the  other  no.  xxvm. 
»r  others  (if  more  than  one)  of  my  said  natural  children,  and  their  wiU^^Mna 
'espectiye  heirs  and  assigns,  as  tenants  in  common,  in  the  same  ^  Tetuuor'i 

...  •  Freehold 

aanner  as  their  original  shares  in  the  same  hereditaments  and  EsUites  to  Ute$ 
>reini8es  are  hereinbefore  limited.  ^hurSL 

Natural 
CkUdrmj^e. 
8.    AkD    I    DO     HEBEBY    AUTHOBIZE    AND     DIBECT    my    Said  

irastees  or  trustee  for  the  time  being  to  apply  so  much  of  the  mab^l^^^^ut 
rents  and  profits  of  the  expectant  shares  of  my  said  three  natural  ^}j^  "^ 
children  in  the  said  hereditaments  and  premises,  as  my  said  trustees  directions  that 
3r  trustee  shall  think  proper^  until  the  said  {youngest  child)^  or  the  invested  npon 
youngest  of  my  said  natural  children  for  the  time  being,  shall  have  ^^^^oation. 


the  age  of  twenty-one  years,  in  or  towards  the  mainte- 
oance,  education  and  support  of  my  said  three  natural  children 
respectively;  and  shall  apply  the  surplus  rents,  so  as  they  may  ac- 
cumulate in  the  nature  of  compound  interest,  by  investing  the  same  . 
in  such  securities,  either  real  or  personal,  as  my  said  trustees  or 
trustee  shall  deem  expedient,  and  shall  and  may  vary  such  securities 
whenever  my  said  trustees  may  tiiink  proper ;  and  also  with  full 
power  for  my  said  trustees  or  trustee  to  apply  either  the  whole,  or 
any  part  of  such  surplus  moneys  for  the  benefit  or  advancement  in 
the  world  of  my  said  three  natural  children,  in  such  manner  as  my 
sud  trustees  or  trustee  may  think  fit,  and  shall  pay  over  such 
surplus  accumulations  to  such  of  my  said  natural  children  from 
whose  several  shares  such  accumulations  shall  have  arisen,  upon 
their  attaining  their  respective  ages  of  twenty-one  years. 

9.  And!  do  hebeby  fubtheb  dibect,  that  the  same  pro- ProTieions  for 
Visions  for  survivorship  and  accruer,  m  case  either  of  my  said  three  and  aoerner  to 
natural  children  shall  happen  to  die  under  the  age  of  twenty-one  ^^^^^^^ed*  *^ 
years,  shall  be  applicable  to  all  such  surplus  accumulations  that  ^°^- 
shall  accrue  during  his  or  their  minority  or  respective  minorities, 


tioD.  Richards,  C.  B.,  was  of  opinion  that  the  behest  was  good.  He  oon- 
aidered"  the  case  to  be  distinguishable  from  Earle  ▼.  fVilson  (before  alluded  to), 
as  to  which,  however,  he  observed,  that  he  did  not  understand  the  grounds  upon 
which  it  proceeded,  and  therefore  could  not  entirely  accede  to  it ;  that  the  deci- 
sion excited  surprise  at  the  time,  and  that  some  of  the  judges  had  intimated 
upon  several  occasions  dissatisfaction  with  it. 
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Wnut.      as  sliall  not  be  applied  in  or  towards  his  or  thw  nuuntenaBR^ 
Ko.  xxvm.  education  and  sappcurt,  und  shall  be  paid  over  and  transfeETed  m 
Will,  dfriimg  ^^^  Same  time  as  their  sereral  shares  in  the  said  hereditamenfe  nj 
^^^!^lm'  F^®"^'^^  ^^  become  absolntdy  vested  in  than  as  aforesaid. 

Sttatm  to  U§es 

of  kit  Tkrm  10.  I  ALSO  GIVE  AND  BEQUEATH  unto  eacb  of  my  said  dne 

c^aatm  da.  ^^^T^  children  the  sum  of  nineteen  guineas,  and  I  further  diieety 

— "T  that  if  all,  any  or  either  of  my  said  three  natural  children  sfaaDal 

hpam  of  the  time  of  my  decease  be  under  the  age  of  twenty-one  yens, 

gniiMM  to  eMfa  my  said  trustees  or  trustee  for  the  time  being  shall  apply  ike 

^nwmttarai  ^^  l^acies  for  the   benefit  of  such  of  my  sud  three  natorri 

c^i^n,  with  children  respectively  as  shall  be  so  under  the  age  of  twentjr-eae 

trnstew  shaU  years  as  aforesaid,  in  such  manner  as  my  said  trustees  or  trustee 

thTbJ^trf'  shall  think  best 

•neh  of  them  as 
are  under  age* 

Trustees  to  ^^*  ^^^^  ^^  '^^»  ^^^  ^^^'^  CONCEBNINO  my  Said  leasdiaU 

get  mpenooal  estates,  moneys  and  securities  for  money,  and  all  the  rest^  resdac 
and  remainder  of  my  said  personal  estate  and  effects,  mr  will  is, 
AND  I  DO  HEBEBT  DIBECT,  that  the  said  ytru$tee$)y  and  the  bqi^ 
vivor  of  them,  his  executors  or  administrators,  or  other  my  tmsteei 
or  trustee  for  the  time  being,  do  and  shall  collect  and  get  in  aD 
such  part  of  my  said  personal  estate  as  shall  consist  of  moneji 
belonging  or  owing  to  me  at  the  time  of  my  decease  (ezo^ 
mortgage  debts,  which  my  said  trustees  or  trustee  may  permit  to 
remain  in  their  present  state  of  investment  or  call  in,  as  they  or  he 
may  thiuk  proper),  and  shall  invest  such  moneys,  when  so  gotten 
in,  in  some  of  the  public  or  parliamentary  stocks  and  fonds,  or 
upon  government  securities,  or  in  the  Bank  of  England^  or  by  way 
of  mortgage  upon  the  security  of  sufficient  freehold,  copyhold  or 
leasehold  estates,  to  be  situate  in  England  or  Wales,  but  not  b 
Ireland,  which  said  stocks,  funds  and  securities,  it  shall  be  lawfnl 
for  my  said  trustees  or  trustee  for  the  time  being  to  alter^  vuy 
and  transpose  as  they  or  he  shall  think  fit 

To  stand  12.   AnD   MY  WILL  IS,  AMD   I  HEBEBY   I>1BEGT,  that   the  Oud 

£^oid  estates  ip'^tee8)y  and  the  survivor  of  them,  his  executors  or  adminlstnton^ 
BMmm  ^         or  other  the  trustees  or  trustee  for  the  time  bdng  of  this  my  wifl^ 

do  and  shall  stand  and  be  possessed  of  my  said  leasehold  estates^ 

stocks,  funds,  and  securities, 
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13.  Upon  tbust  to  pay  the  rents  and  profits,  interest^  dividends      ^"'"^ 
md  annual  proceeds  of  my  said  leasehold  estates^  trust  moneys,  ^^-  ^^nan. 
itocks,  funds  and  securities,  when  and  as  the  same  shall  become  wm,  dnUmg 
[Mtyable^  into  the  proper  hands  of  my  daughter  {Christain  and mr^     FrUhM* 
mme),  the  wife  of  {husbands  name)^  during  her  life,  for  her  sole  "^"^f^^S^ 
md  separate  use,  free  from  the  control,  debts  or  engagements  of  ^A»  Tkm 

Natural 

lier  present  or  of  any  future  husband  or  husbands  with  whom  she  auidrm,  ^c 
nay  at  any  time  intermarry,  and  so  that  she  may  have  no  power  upontrurt  to 
to  alienate  or  anticipate  the  growing  payments  thereof^  her  receipts  |^^^°^  ^ 
ilone  being  a  sufficient  discharge  for  the  same;  and  after  her  legitimate 
lecease,  then  as  to  all  my  said  leasehold  estates,  trust  moneys,  herUfe forlber^ 
itocks,  funds  and  securitiea     [Insert  heee  potoer  of  appoint--  *®P^*®  '*"• 
miewt  amongst  cJiUdren;  trust  for  children  in  default  of  appointment ; 
hotchpot  clause;  provisions  for  maintenance  and  power  of  advance-- 
mentf  ut  ante,  No.  XL,  clauses  11  to  14  indusiye,  p.  686.    Then 
U>D  power  to  trustees  to  compound  debts  ;  refer  to  arbitration  ;  to  give 
receipts  ;  power  to  change  trusteesy  ut  ante,  No.  VIIL,  clauses  5  to  8 
indusiye,  pp.  664,  665.] 

14.   And  I  HEREBY  APPOINT  the  said  {trustees)  jomt  executors  Appointment 

of  this  my  will,  and  also  as  the  guardians  of  the  persons  and  estates  ezecaton. 
of  my  said  three  natural  children  during  such  time  as  they  or  either 
of  them  shall  be  under  the  age  of  twenty-one  years,  (b)    [Add 
clause  of  revocation,  ut  ante.  No.  YL,  dause  25,  p.  661.] 

In  WITNESS,  &c 


(h)  Although,  atrictly  speaking,  a  putatiye  father  has  no  legal  right  to  appoint  Practical 
goaidians  for  his  natural  children,  still  his  appointment  is  so  far  effSsctual,  that  obsenrations. 
uie  Court  of  Ghanoeiy  have  always  carried  out  his  intent,  by  appointing  the 
■ime  persons  guardians,  without  any  reference  made  to  the  Master  for  his 
approbation  :  ( Ward  v.  St.  Pauly  2  Bro.  C.  G.  583.) 


VOL.  ir.  3  Y 
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No.   XXIX. 


SHORT  FORM  OF  A  WILL,  BY  WHICH  TESTATOR,  A  WIDOTO, 
WHO  HAS  BEEN  TWICE  MARRIED,  BEQUEATHS  PECUNUIT 
LEGACIES  TO  A  SON  AND  DAUGHTER  OF  A  FORMER  IW 
RIAGE,  AND  THE  RESIDUE  OF  HIS  PROPERTY,  C0NSISTI5G 
WHOLLY  OF  PERSONAL  ESTATE,  UPON  TRUST  FOE  HE 
FOUR  CHILDREN  BY  HIS  SECOND  MARRIAGE,  IN  EQUAt 
SHARES,  WHICH  ARE  TO  BE  PAID  OR  TRANSFERRED  TO 
THEM  ON  THEIR  ATTAINING  THEIR  RESPECTIVE  AGES  OF 
TWENTY-ONE  YEARS,  WITH  PROVISIONS  FOR  SURVIVORSHI? 
AND  ACCRUER;  WITH  DIRECTIONS  ALSO  FOR  THE  IKVBT. 
MENT  OF  TRUST  MONEYS,  AND  THAT  THE  INCOMI 
SHALL  BE  APPLIED  TOWARDS  THE  MAINTENANCE  ASD 
EDUCATION  OF  THE  CHILDREN  DURING  THEIR  RESPECim 
MINORITIES.  ALSO  POWER  TO  ADVANCE  ANY  PORTION  OF 
THE  CHILDREN'S  SHARES,  NOT  EXCEEDING  TWO-THIRDS, 
TOWARDS  THEIR  PLACING  OUT  IN  LIFE.  DIRECTION  THAT 
TESTATOR'S  SISTER  SHALL  HAVE  THE  SUPERINTENDBNCI 
OF  HIS  FOUR  YOUNGER  CHILDREN  DURING  THEIR  ^ 
SPECTIVE  MINORITIES.  WITH  POWER  TO  ADJUST  CUDB 
COMPROMISE  DEBTS,  REFER  TO  ARBITRATION,  &e. 


l.^Bequest  of  legacy  of  SOL  to 
testator's  son  by  a  fonner  mar- 
riage. 

2.  Of  150/.  to  his  daughttor  by  his 

former  marriage. 

3.  Bequest  of  residue   to   trustees, 

upon  trust  for  his  four  ohil- 
dren  by  his  second  marriage, 
in  equal  shares,  payable  at 
twenty 'One. 

4.  Ihfovisions  for  survivorship   and 


6.  Trustees  to  invest  and  wA^ 
income  towards  the  auks^' 
maintenance  during  thdr  tt^ 
tive  minorities. 

6.  Power  of  advanoemeni 

7.  Direction    that     testator's   i^ 
'     shall  have  the  care  sod  «V«* 

intendence  of  his  four  T'^ 
children  during  thor  Mpct^ 
minorities. 

8.  Power  for  trustees  to  s4i»^  ^ 

compromise  debtSi  roiff  ^^ 
tntion,  &0. 


Ck)MHENGE  will,  tit  ante.  No.  L,  clauae  I,  p.  632.] 
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1.  I  GIVE  unto  my.  eldest  son  (J.  B.\  the  sum  of  50/.  sterling,  I      Wima 
iving  already  amply  provided  for  him  by  seyeral  sums  of  money    No.  XXIX. 
Ivanced  by  me  to  him  from  time  to  time  during  my  lifetime.  short  Form  oj. 

a  Will,  by 
tehich  Testator ji 

2.  I  ALSO  GIVE  unto  my  daughter  (Christian  name),  the  wife  of  j^^^^J^ 
lusband)y  the  sum  of  150/.  sterling.  bequeaths 

Legacies  to 
Children  of  both 

3.  All  the  residue  of  my  property  and  effects  I  give  unto       ^'^^^^' 
^msieei).  whom  I  also  constitute  executors  of  this  my  will,  upon  P^^'^^^/Lt  . 

'  ^  ^  ^       legacj-of  50f.to 

ftuST  for  my  four  younger  children  {here  insert  names)  being  testoWaMn  by 
II  children  of  my  second  marriage,  equally  to  be  divided  between  marriage. 
bem,  and  to  be  paid  to  them  on  their  attaining  their  respective  Of  150Z.  toiiis 

_  daughter  by  hia 

es    of  twenty-one  years.  former 

marriage. 
Bequest  of 

4.  And  in  case  either  of  my  said  children  shall  die  under  the  wndue  to 

,  ,   ,  trustees  upon 

ige  of  twenty-one  years,  then,  as  well  his  or  her  original  share,  tmst  for  his 
IS  the  share  or  shares  accruing  to  him  or  her  under  this  cross  hS'swjon/"* 
flcecutory  trust,  shall  go  over  to  be  upon  trust  for  the  survivors  or  m«nj«««i  »J^ 

•^  '  ®  ^   ^  *^  equal  shares, 

iurvivor  of  them  to  be  divided  equally  between  them,  if  more  than  payable  at 
me,  and  to  be  paid  at  the  same  time  as  their  original  share  or  p^^gi^ns  for 
(tares  are  hereinbefore  directed  to  be  paid.  surrivorship 

and  accruer. 

5.  And  during  the  minority*  of  my  said  four  younger  children.  Trustees  to 
[  direct  my  said  trustees  or  trustee  for  the  time  being  to  invest  apply  the 
my  said  trust  moneys  in  government  securities,  or  in  some  of  the  {he*diUdreii's 
public  stocks  or  funds,  or  by  way  of  mortgage  upon  sufficient  mwnteMnoe 
freehold,  copyhold,  or  leasehold  property,  to  be  situate  in  England  respective 
or  Wales,  but  not  in  Ireland,  with  power  to  alter,  vary  and 
transpose  such  securities  in  such  manner  as  my  said  trustees  or 

trustee  shall  think  fit,  and  to  apply  the  annual  income  or  proceeds 
towards  the  support,  muntenance  and  education  of  my  said 
four  younger  children  respectively,  in  manner  hereinafter  men- 
tioned. 


6.  And  I  further  authorize  my  said  trustees  or  trustee  to  Power  of 

J  -.  1  •    1        <•    1  ^»       advancement. 

Advance  any  sum,  not  exceeding  two -thirds  of  the  presumptive 
shares  of  my  said  four  younger  children,  in  or  towards  their 
placing  out  or  advancement  in  the  world. 

3  F  2 


^ 
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WniA         7.  And  kt  will  is,  and  I  do  hebebt  disbct,  tint  mj 

Ko.  TYTT    sister  (name)  shall  have  the  care  and  saperintendenoe  of  aD  sf 

SkortJ^mn  of  ^^  ^^^  younger  children  during  their  respeotiye  mlnoriliei^ 


a  wm,  hjf    that  my  said  trustees  or  trustee  shalL  durinir  the  time  of  sadi 
wkoka§bem  and  superintendence,  pay  the  annual  income  of  the  pTeBomplhe 
begtuS!$     shares  of  such  children  respectiyely,  in  the  said  trust  maaeji  m 

C^nmofboih  ^^^  ^  ^  invested  for  their  benefit  as  aforesaid,  unto  my  mii 
Mmrmgei.    faster,  for  their  support,  maintenance  and  edncatioiL     And  I  so 

Diractioa  thai   HEBEBY  APPOINT  my  said  sistcT  to  be  the  guardian  of  the  pemH 

SSi  UTel^  ^^^  estates  of  my  said  four  younger  children  duxiiig  their  i«pse* 

**""!  ^      tive  minorities. 

BaperiDtendeDoe 
of  hisfoitf 

d^raa  during       ^*   -^^^^^    ^    FUBTHBB    AUTHOBIZE    AND     EMPOWER     my  flttl 

their  rwpoctiTe  trustccs  and  cxecutors  to  adjust  and  settle  all  accounts  rdatiK 

minonties.  ,        ,  ** 

Power  for  ^  ^7  ^^^e^  ^^^  ^  ^^^^  ^o  arbitration  any  dispute  respectiif 
S^Tili  *^y  ^®^*  claiming  to  be  owing  to  or  from  me,  and  generally  to  act 
oompromiae  in  the  premises  as  they  or  he  shall  think  proper.  [Add  power  It 
arbitatioD^  io.  change  trustees  and  clause  of  revocation^  ut  ante,  Na  YJLLL,  dauee 
7,  9,  pp.  664,  665.] 

In  WITNESS,  &C. 
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Na  XXX. 


WILU    GIVING    FREEHOLD    AND    LEASEHOLD    ESTATES    'n) 
TRUSTEES,  UPON  TRUST   TO  CONVERT   INTO   MONEY  ALL 
PERSONAL     ESTATE,     EXCEPTING     CHATTELS     REAL,     OR 
SECURITIES    THEREINAFTER   AUTHORIZED    TO    BE    MADE. 
TRUSTS   FOR  INVESTMENT,   WITH    POWER  TO    INVEST   IN 
RAILWAY  OR  CANAL  SHARES  OR  DEBENTURES.  TURNPIKE 
TOLLS,  OR  ANY  OTHER  PERSONAL  SECURITIES  THE  TRUS- 
TEES MAY  THINK  FIT,  WITH  USUAL  POWERS  FOR  VARYING 
SECURITIES.    TRUSTEES  TO  PAY  RENTS  OF  REAL  ESTATE 
AND    INCOME    OF  TRUST    MONEYS   TO   TESTATOR'S   WIFE 
DURING   WIDOWHOOD,   TO    BE  APPLIED   BY  HER   IN  THE 
MAINTENANCE  AND  EDUCATION  OF  HIS  CHILDREN.    AFTER 
HER  DECEASE  OR  FUTURE   MARRIAGE,   UPON  TRUST  FOR 
CHILDREN,    SHARES    OF    SONS    TO    BECOME    VESTED    AT 
TWENTY-ONE,  AND   OF  DAUGHTERS,  AT  TWENTY-ONE   OR 
MARRIAGE.     ISSUE  OF  A  CHILD  DYING  WITHOUT  ACQUIR- 
ING   A   VESTED    INTEREST  TO   BE   SUBSTITUTED   IN   THE 
PARENTS    PLACE.      PROVISIONS    FOR   MAINTENANCE   AND 
POWERS  OF    ADVANCEMENT.      ALSO,  DECLARATION;  THAT 
LEGACIES  TO  CHILDREN  ARE  NOT  TO  BE  ADEEMED  BY  ANY 
ADVANCEMENT  MADE  BY  TESTATOR  TO  THEM  IN  HIS  LIFE- 
TIME.  POWERS  TO  MAKE  PARTITION,  AND  ALSO  OF  SALE  OR 
EXCHANGE.     TRUSTEES  TO  INVEST  MONEYS  ARISING  FROM 
SALE  OR  EQUALITY  OF  ^EXCHANGE  OR  PARTITION,  EITHER 
UPON  SIMILAR  INVESTMENTS,  AS  ARE  BEFORE  MENTIONED, 
OR  IN  THE  PURCHASE   OF    LANDS,   AND   TO    STAND   POS- 
SESSED   THEREOF   UPON   THE  SAME    TRUSTS   AS    BEFORE 
DECLARED.     ALSO,  POWER  TO  MAKE  PARTITION  AMONGST 
DEVISEES.     TO   GRANT   LEASES,  EFFECT  RENEWALS,   AND 
APPOINTMENT  OF  WIFE  TO  THE  GUARDIANSHIP,  JOINTLY 
WITH    EXECUTORS    DURING    HER  WIDOWHOOD.     POWER 
FOR  TRUSTEES  TO  DETERMINE   QUESTIONS  RELATIVE  TO 
THE    CONSTRUCTION   OF    THE   WILL,   AND  LEGATEES   RE- 
FUSING  TO  ABIDE  BY  THEIR   DECISION  TO  FORFEIT  ALL 
CLAIM  UNDER  IT. 
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Wills. 


No.  XXX. 


WiJl,givmg 

Jhreeholdaid 

Leasehold 

EgUOu  to 

Tnuteetftg^m 


1.  General   devise  of  all  testatoi^e 

freehold  and  leasehold  estates. 

2.  Habendum. 

3.  Trustees  to  collect  and  get  in  per- 

sonal estate. 

4.  Power    to   compound   and  com- 

promise debts,  refer  to  arbi- 
tration, &c. 

5.  Trusts  for  investment,  with  power 

to  vary  securities. 

6.  Trustees   to   stand   possessed  of 

trust  estates,  &c. 

7*  Trustees  to  oay  rents  and  profits, 
&c.  to  wife  durinfif  widowhood, 
she  thereout  maintaining  and 
educating  her  children. 

8.  Trust  for  children,  who,  being 
sons,  shall  attain  twenty-one,  or 
daughters  who  shall  attain  that 
age  or  marry. 


9.  Clause  substitiiium^  iasne  sf  a 
child  dying  without  aoqoiriif 
a  vested  interest  in  place  of  te 
deceased  parent. 

10.  Provisions  for  mmintenanoe. 

11.  Power  of  advancement. 

12.  Declaration     that     beqnesls    t» 

children  shall  not  be 
by  any  advancement  by 
in  his  lifetime. 

13.  Powers  of  partition,  aalc^ 

change. 

14.  Power  to  revoke  old 

receipts,  &c. 

15.  Trustees  to  invest  mon^a 

from  sale,  equality  of 
or  partition,  either  apon 
investments    as     b^ue 
tioned,  or  in  the 
lands,  to  be  held  upon  the 
trusts  as  before  declared. 

16.  Power  to  make  partition 

devisees. 


«wf 


pnrdMBe  of 


[Commence  mil,  ut  awfe/ No.  L,  clause  1,  p.  632.] 

Qeneral  devise  1.   I  GIVE    AND   BEQUEATH   UntO  {trvsUes),  their  heilB,  exeCS- 

reai  aod  tors  and  '  administrators^   all  my  freehold  and   leasehold   landiy 

p  estate.  fi^j^^inQQ^g  ^^  j  hereditaments^  and  also  all  my  personal  estate  and 
effects  whatsoever  and  vrheresoever,  and  of  what  nature  or  qumhtj 
Boever,  which  I  am,  or  any  other  person  or  persons  is  or  aie, 
seised  or  possessed  of,  in  trust  for  me  or  for  my  benefit  (indudiiig 
also  all  such  estates  as  are  vested  in  me  in  trust,  or  by  way  of 
mortgage.) 

Habendam  2.  To  HOLD  the  same,  with  the  appurtenances,  unto  and  to  the 

use  of  the  said  {trustees),  their  heirs,  executors,  administrators  and 
assigns,  according  to  the  respective  natures  and  qualities  of  the 
said  premises,  upon  the  trusts,  and  for  the  ends,  intents  and 
purposes  hereinafter  declared  (that  is  to  say), 


Trnsteee  to  3.  IJpON  TBUST  that  the  Said  {trustees),  or  the  survivor  of  them, 

k^^wmd  ^^^  h^s  executors  or  administrators,  or  other  the  trustees  or  trustee  for 
the  time  being  of  this  my  will,  do  and  shall  collect  and  get  in  sodi 
part  of  my  personal  estate  as  shall  consist  of  moneys  belonging  or 


estate. 
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>wiiig  to  me  at  the  time  of  m^  deoease;  and  shall  also  sell  and  y^^^ 

sonvert  into  money  all  such  parts  of  my  personal  estate  as  shall  not  Ko.  xxx. 

consist  of  money,  other  than  my  chattels  real,  or  of  such  shares  or  wuitgitmg 

secarities  as  are  hereinafter  authorized  to  be  made,  which  said  '^xelndio^ 

shattels  real,  shares  and  securities,  I  authorize  my  said  trustees  to  <&teter  4> 

iiold  and  dispose  of  in  manner  hereinafter  mentioned.  tVm^  ^ 

4.  And  I  hbbebt  authobizb  and  empoweb  my  said  trustees  ^^^  ^^    ^ 

''    ^  oompound  and 

or  trustee  for  the  time  being,  in  their  or  his  discretion,  to  wind  oompromiae 
up  and  adjust  all  my  accounts,  and  also  to  compound  or  com- Ji^tntion^  Ac. 
promise  any  debts,  arrears  of  rent,  and  all  other  sums  of  money, 
cliums  and  demands  owing  to  me,  or  to  my  estate,  or  to  give  time 
for  payment,  or  take  such  security,  personal  or  otherwise,  for 
payment,  as  they  or  he  may  think  fit ;  and  also  to  adjust  and  pay 
all  claims  made  upon  my  estate,  whether  the  same  shall  be  sup- 
ported by  strict  legal  evidence  or  not; (a)  and  also  to  refer  to 
arbitration  any  dispute  respecting  any  debt  claimed  to  be  owing  to 
or  from  me,  and  generally  to  act  in  the  premises  as  they  or  he 
shall  in  their  or  his  discretion  think  fit,  without  being  responsible 
for  any  loss  that  may  be  thereby  incurred,  unless  the  same  shall 
happen  through  their  or  his  own  wilful  default. 

5.  And  I  hebbby  authobizb  and  dibegt  the  said  (trustees),  Tmsts  for 
and  the  survivor  of  them,  his  executors  or  administrators,  or  other  with  power  ta 
the  trustees  or  trustee  for  the  time  being  of  this  my  will,  to  invest  ^^^  **"*"  "* 
the  moneys  to  be  so  collected  and  gotten  in  as  aforesaid  in  some  of 
the  public  stocks  or  funds,  or  in  the  Bank  of  England,  or  by  way 
of  mortgage  upon  the  security  of  freehold,  leasehold,  or  copyhold 
or  customary  estates,  to  be  situate  in  England  or  Wales,  but  not 
in  Ireland,  or  in  the  purchase  of  railway  shares  and  debentures,  or 
of  canal  navigation  shares,  or  of  debentures  upon  turnpike- tolls,  or 
any  other  personal  securities  which  my  said  trustees  or  trustee  for 
the  time  being  may  deem  eligible  or  expedient,  without  being 
responsible  for  any  loss  that  may  be  thereby  incurred  ;  and  I  hereby 
authorize  and  empower  my  said  trustees  or  trustee  from  time  to 
time,  to  alter,  vary  and  transpose  all  or  any  of  such  securities  as 


(a)  See  observatioDS  upon  this  clause,  ante,  p.  453,  note  (c). 
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WiLu.  aforesaid^  as  also  any  suoh  mortgage  securitieB^  or  railway  sham 

No.  XXX4  and  debentures^  of  which  I  may  now  be  possessed  or  entitled  to^ 

wm,  gwinff  ^^^  generally  to  act  in  the  selection  or  continuance  of  audi  inTest* 

^LmbSm^  ments  and  securities  as  they  or  he  may  think  proper. 

Eiiateito 

'tv^''^      6.  And  I  hereby  declare  that  the  said  (trustees),  and  die 
rr  -X — T       survivor  of  them,  his  executors  or  administrators,  or  other  the 

Tnuteeg  to 

stand  posseased  trustecs  Or  trustee  for  the  time  being  of  this  my  will,  shall  stand 
esutes,  &0.  cmd  be  possessed  of  all  my  freehold  and  leasehold  estates^  mort- 
gages and  securities  for  money,  railway  shares  and  debentures 
and  also  of  the  stocks,  funds  and  securities  whereupon  the 
moneys  so  collected  and  gotten  as  aforesaid  shall  be  invested  aa 
aforesaid; 

I'nirt  to  pay         7.  Upon  TRUST  to  pay  the  rents  and  profits,  interest,  cCvide&di 

profits,  &c^  to  Bnd  annual  produce  unto  my  d^  wife  (name),  during  the  term 

widowh^      of  her  natural  life,  if  she  shall  so  long  continue  my  widow,  she 

shethweoat      thereout  maintaining,  educating,  and  supporting  all  my  children 

sDd  edacatiDg    Suitable  to  their  degree  in  life ;  and  immediately  after  the  decease 

or  future  marriage  of  my  said  wife,  thek,  as  to  the  whole  of  my  said 

freehold  and  leasehold  estates,  mortgages,  moneys  and  securities 

for  moneys,  railway  shares  and  debentures,  stocks,  fnnds  and 

securities,  trust  estate  and  premises ; 

Trntt  for  8.  UpON  TRUST  for  all  and  every  my  child  and  diildren,  if  more 

duidnn,  who  than  One,  who  being  a  son  or  sons  shall  attain  the  age  of  twenty- 
Biuuf  iu^  one  years,  or  who  being  a  daughter  or  daughters  shall  attain  that 
twenty-on^  or  ^q  qj.  marry,  in  equal  shares,  if  more  than  one,  as  tenants  in 
shall  attain  that  commou,  and  for  their  respective  heirs,  executors,  administiatora 
age  or  many.    ^^^  assigus,  accordiug  to  the  nature  and  quality  of  the   said 

premises. 

Olaiue  9.  And  in  case  any  child  of  mine  shall  die  in  my  lifetime,  or 

the  isiae'of  a  without  having  acquired  a  vested  interest  in  my  aald  freehold  and 

S^ont"*  leasehold   estates,  mortgages   and  securities  for  money,  railway 

aoqniriog  a  shares  and  debentures,  trust  estate  and  premises,  leaving  any  child. 

Tested  interest  ,  ,  • 

in  the  pUuM  of  children  or  other  issue,  who  shall  survive  me,  then  my  will  is,  that 

parent.  ^^®  share  of  such  child  who  shall  so  die  in  my  lifetime,  or  without 

having  acquired  such  vested  interest  as  aforesaid,  shall  be  up(m 

trust  for  his  said  child  or  issue,  if  more  than  one,  who  being  a  son 
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or  sons  shall  attain  the  age  of  twenty-one  yearo,  or  who  being  a  Wiuub. 

daughter  or  daughters,  shall  attain  that  age  or  marry,  to  be  NoT^X.  ' 

divided  between  them  in  eqnal  shares  as  tenants  in  oommon ;  and  wio^ffipmg 

with  such  and  the  same  proyisions  for  maintenance,  and  powers  ^T^^^T' 

of  advancement,  as  are   hereinafter  contained,  respecting   the  £ttak9to 

share  of  the  deceased  parents  of  snoh  child,  children,  or  issue  Tnt^^eT 
respective^. 

10.  AKB  I  HEBBBT  DIBEOT,  that  if  at  the  time  of  the  decease  Pnrrisions  fbr 

or  future  mamage  of  my  said  wife,  any  duld  or  children  of  nunc, 
being  a  son  or  sons,  shall  be  under  the  age  of  twenty-one  years,  or 
who  being  a  daughter  or  daughters,  shall  be  under  that  age  or 
unmarried,  my  trustees  or  trustee  for  the  time  being  shall  apply 
the  whole,  or  a  competent  part  of  the  annual  income  of  the  pre- 
sumptive shares  of  such  child  or  children,  in  or  towal^  his,  her  or 
their  maintenance,  education  and  support;  and  shall  apply  the 
residue,  if  any,  in  augmentation  of  the  respective  shares  from  which 
the  same  shall  have  arisen. 

1 L  And  I  hebbbt  authobizb  and  empoweb  my  said  trustees  Power  of 
or  trustee^  at  their  or  his  own  discretion,  to  apply  any  portion,  not 
exoeeding  one-half,  of  the  presumptive  shares  of  such  child  or 
children,  in  or  towards  his  or  her  placing  out  or  advancement  in 
the  world. 

12.  And  I  do  hebbby  dibegx  and  dbclabb  that  any  legacy  DecUntioo  that 
or  portion  which  I  have  hereby  given  to  any  child  of  mine  shall  chiidnD  shall 
not  be  considered  as  revoked  or  adeemed  by  or  on  account  of  any  by'any  *^**"*^ 
sum  or  sums  of  money  which  I  already  have  advanced,  or  shall  ~^^"°**?«°***y 

"  ,  /  testator  in  his 

or  may  at  any  future  time  during  my  life  advance,  either  by  way  Ufetime. 
of  marriage  portion  or  otherwise,  in  favour  of  such  child ;  and  such 
child  shall  be  entitled  to  his  or  her  legacy  or  portion  in  the  same 
manner  as  if  no  such  advancement  had  been  made,  (fi) 


(fi)  Whenever  it  is  intended  that  lei^es  to  children  shall  not  be  adeemed  Practaeal 
by  any  advancement  that  a  testator  shall  make  to  them  in  his  lifetime,  a  clause  obsaryatioDs. 
to  that , effect  will  become  necessary;  for  an  advancement  made  by  a  parent 
(Davy  V.  Boucher,  3  You.  &  Coll.  397))  or  a  person  standinf;  m  loeo  parentis, 
as  a  brother,  either  on  the  marriage,  or  subsequent  to  the  marriage,  of  a  legiti- 
mate child,  will  be  considered  as  satisfaction,  or  ademption  oif  a  legacy  or 
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WnxB.         13.  And  I  do  hebebt  authorize  and  emfoweb  mj  m 

No.  XXX.    trustees  or  trustee  for  the  time  being,  with  the  consent  of  my  mi 

wm^gwmg    ^^^^  during  her  widowhood,  and  after  her  decease  or  future  mv 

^"'^^^1^  riage,  at  their  or  his  own  discretion,  to  make  partition  of  aq 


E9iaut  to     undivided  portions  of  my  said  freehold  and  leasehold 

Tnitt,  ^,    and  premises  hereinbefore  devised,  with  any  other  person  or  penoa 

Powers  of        cntitied  to  the  other  undivided  portions  thereof,  or  to  dispose  of  tke 

P*"^^*^®!   same  premises  \j  way  of  absolute  sale,  or  by  way  of  exchange  for 

other  lands,  of  freehold,  copyhold  or  customary,   or  leasehflU 

tenure,  to  any  person  or  persons  whomsoever,  for  such  sum  or  sqdi 

of  money,  or  other  equivalent  in  lands  as  aforesaid^  as  myani 

trustees  or  trustee  shall  consider  reasonable. 

Power  to  14.   AnD  I  DO    HEREBY  AtJTHOBIZE  AND  EMPOWER  my  fltt' 

reroke  old  qms  ^ 

and  to  give       trustees  or  trustee  for  the  time  being,  by  any  deed  or  deedsi  to 

wcapti,  &0.     revoke  all  the  uses,  trusts,  estates  and  powers  hereinbefore  Kmtod 

and  declared  concerning  the  premises  so  to  be  conveyed  by  wa;  of 

partition,  or  sold  or  given  in  exchange  as  aforesaid ;  and  bj  the 

same,  or  any  other  deed  or  deeds,  to  declare  or  appoint  any  uses  <f 


portion  moving  from  the  same  person :  (Bamardist.  135;  Moneke  j,Mm^ 
1  Ball.  &  B.  298.)    But  this  role  will  only  apply  to  portions  or  lesadM  gnei 
by  a  father,  or  a  person  standing  tn  loco  parentis  ;  hence,  a  legacy  oeqaeithn 
by  a  stranger  {Shudall  v.  JekyU,  2  Atk.  516),  or  b v  a  putative  father  {Smithy 
Strong,  4  Bro.  C.  C.  494),  or  an  uncle,  or  even  oy  a  grandfather  during  v 
father's  lifetime  (Brown  v.  Peck^  I  £d.  140),  will  not  be  adeemed  by  an  9dft» 
ment  made  to  the  legatee  by  either  of  such  persons  in  his  lifetime;  oeifiher" 
whom  are  then  considered  as  standing  tn  loeo  parentii.    And  even  an  adnno^ 
ment  by  a  father,  or  any  other  person  standing  in  loeo  parentis,  will  not  open^ 
as  a  satisfaction,  unless  it  is  equally  advantageous  and  certain  to  the  pa«* 
advanced  as  the  legacy  or  portion  wnich  it  is  to  adeem :  oonsequentiy  wasp 
secured  to  be  paid  on  a  contingent  event,  will  not  amount  to  a  atitia&etioa  v> 
bequest  which  is  absolute  (Clark  v.  Seawell,  3  Atk.  38)»  so  neither  ^'^ 
quest  of  a  residue,  from  the  uncertainty  of  the  amount:  (F^eemantle  r*^"^ 
5  Ves.  97;  Famham  v.  Phillips,  2  Atk.  214.)    The  advancement  mostabota 
of  the  same  nature  or  kind  as  the  bequest :  therefore  a  bequest  of  monej  if  ^ 
satisfied  by  the  gift  of  an  annuity  {Crompton  v.  Sale,  2  F.  Wms.  555),  tfV 
the  bequest  of  a  beneficial  lease  {Greaves  v.  baUsburf,  1  Bro.  C.  C  425),  an 
gifts  being  in  their  nature  distinct  from  a  bequest  of  money.    It  is  also  nett*^ 
saiy  that  the  advancement  should  come  from  the  same  person ;  hence,  a lafl" 
money  to  be  raised  by  an  executor  under  a  power,  and  advanced  to  t  w 
will  be  no  satisfaction,  because  the  portions  came  firom  two  distinct  P^"^ 
(Crompton  v.  Sale,  2  P.  Wms.  553.)    And  the  advancement  must  also  be  totvj 
identical  person  to  whom  the  legacy  or  portion  is  bequeathed;  therdott,^ 
advancement  to  the  husband,  who  gave  a  receipt  for  the  sum  advanced  u  p^ 
of  his  wife's  portion,  was  holden  to  be  no  satisfaction  of  a  legacjr  ^'^V' 
limited  difiPerently  by  the  will  of  the  person  making  the  advancement:  (^*' 
Coleman,  5  Mad.  23.) 
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estates  of  the  premises,  the  uses  of  which  shall  have  b^en  so  re*  Wzlxs. 

voked  as  aforesaid  for  the  purpose  of  effecting  such  sale  or  exchaoge  Nofxix. 

as  aforesaid.     And  also  to  give  receipts  for  the  purchase-moneys^  wuigMng 

and  all  moneys  received  for  equality  of  exchange  or  paitition»  ^'^'^^^^ 

which  receipts  shall  be  an  effectual  discharge  for  all  such  moneys  Sitaies  to 

as  therein  are  expressed  to  be  received^  and  exonerate  the  parties  Tnut^feT 
paying  the  same  from  all  responsibility  with  respect  to  the  appli- 
cation  thereof. 

16.  And  I  do  hebbbt  authobize  and  empowbb  my  said  Tnutees  to 
trustees  or  trustee  for  the  time  being,  with  the  consent  of  my  said  ariaing'^lm' 
wife  during  her  widowhood,  and  after  her  decease  or  future  mar*  J^^i^^^  ^ 
riaee  at  the  discretion  of  my  said  trustees  or  trustee  for  the  time  p^rtitioii,  either 

upon  Bunilar 

being,  to  invest  the  moneys  arising  from  such  sale  or  sales^.or  so  ioyestments  as 
received  for  equality  of  exchange  or  partition  as  aforesaid,  in  the  mentio^  or 
same  manner  as  is  hereinbefore  directed  concerning  my  said  trust  ^j^^]'^^^^ 
moneys,  or  to  lay  out  the  said  moneys  in  the  purchase  of  freehold,  ^^  upon  the 

same  trnsts  as 

copyhold,  or  customary  or  leasehold  estates^  and  do  and  shall  stand  befora  deoland. 
and  be  possessed  of  the  said  freehold,  copyhold,  or  customary  and 
leasehold  estates,  hereditaments  and  premisesi,  so  to  be  purchased 
or  taken  in  exchange  or  allotted  by  way  of  partition,  as  aforesaid,  as 
also  of  all  moneys  to  be  received  in  respect  of  such  sale  or  sales,  or 
for  equality  of  exchange  or  partition  as  aforesaid,  which  may  be 
invested  in  any  stocks,  funds  or  other  securities,  as  aforesaid^ 
aQcording  to  the  respective  natures  and  qualities  of  the  premises^ 
upon  such  and  the  same  trusts,  and  for  such  and  the  same  ends, 
intents  and  purposes,  and  with,  under  and  subject  to  the  same 
powers,  provisoes  and  declarations  as  are  hereinbefore  expressed 
and  contained  of  and  concerning  my  said  freehold  and  leasehold 
estates,  mortgages  and  securities  fur  money,  railway  shares  and 
debentures,  stocks,  funds  and  securities  hereinbefore  mentioned,  or 
as  near  thereto  as  the  death  of  parties  or  other  circumstances  will 
then  permit. 

16.   And  I  do  HEBEBY  FUBTHEB  authobize  and  EMPOWEB  Power  to  make 

the  said  {trustees)^  and  the  survivor  of  them,  his  executors  or  ad-  ^^i^gat 
ministrators,  or  other  the  trustees  or  trustee  for  the  time  being  of  ^^^"•••* 
this  my  will,  with  the  consent  of  my  said  wife  during  her  widow- 
hood, and   afterwards,  at  the  discretion  of  my  said  trustees  or 
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WiLz^      trustee  for  the  time  being,  and  notwitfastanding  the  mooDtji 

No.  XXX.    an7  of  the  parties  beneficially  interested,  to  make  partitioD  of 

waitffiouiff    ^^  allot,  by  proper  metes  and  bounds,  any  undivided  ahm in 

^^^^MdkM^  any  of  the  freehold,  copyhold,  or  customary  and  leasehold eitita 

£situe8io     hereinbefore  devised,  or  so  to  be  purchased  or  taken  hjmjd 

Thut,  4e.    partition  or  m  exchange  as  aforesaid,  of  any  person  or  penae 

beneficially  entitled  thereto  under  the  trust  herein  contained, « 

and  in  such  maimer  that  such  allotments  may  from  thenceforth  be 

held  and  enjoyed  in  severalty ;  (c)  and  to  convey,  assign  and  awR 

the  same  accordingly;  all  which  allotments  and  apportiomneotil 

authorize  my  said  trustees  or  trustee  for  the  time  being  to  mib^ 

without  the  necessity  of  their  or  his  calling  in  the  aid  or  asastufse 

of  any  surveyor  or  surveyors,  or  of  any  other  person  or  peiM 

whomsoever,  unless  they  or  he  shall  deem  it  necessary  or  ezpe£eit 

so  to  do ;  and  I  further  direct  my  said  trustees  or  trustee  to  Bub 

such  pecuniary  allowances  for  equality  of  partition,  and  cbaige  tk 

same  by  way  of  mortgage,  of  any  such  allotments  or  aliotmeatia 

such  manner  as  they  or  he  shall  think  proper.     [Inb£BT  fonser  ft 

grant  leases,  and  to  effect  reneufok,  ut  ante.  No.  XXVIL,  claosesi 

and  9,  pp.  788, 790.    Also  declaration  that  trustees*  reeeifts  Ai^^ 

a  sufficient  discharge,  and  power  to  change  trustees,  ut  ante,  Na  YQI 

dauses  6,  7,  p.  664.    Add  appoinimefU  of  wife  to  the  gwiffS» 

ship  of  children,  cofgointly   with  the  trustees,  during  wUnoM 

and  clause  of  revocation,  ut  ante.  No.  VL,  clauses  23,  24, 2S, 

pp.  669,  661.] 

Ik  vinTN£S8,  &c. 


\JB)  A.  power  \o  maKO  psnmon  smongs^  tne  uevneeo  oneu  P>vtcb«*-^ 
daose,  and  which  it  is  often  expedient  to  authorise  the  trustees  to  do  dmiitf  ^ 


Pnct'cal  ^^^  ^  power  to  make  partition  amongst  the  devisees  often  P"*^^^"*!} 

minority  of  any  of  the  parties  interested,  so  as,  if  possible,  to  aroid  prooeednV' 
in  eqai^  for  a  pattitioiCwhioh  ia  •  ray  troublesoke  and  mort  expenitnei«> 
of  proceeding. 
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Na  XXXL 


SHOBT  FORM  OF  WILL  TO  THE  SAME  EFFECT  AS  IN  LAST 

PRECEDENT,  (a) 


[COMMEKCS  willy  tU  antCf  No.  L,  clause  1^  p.  6S2.] 

I   GIYB^  DEVIflE  AND  BEQUEATH    all   my  freehold  and    leasee  Oenond  deTiae 

hold  property  and   personal  estate  nnto   {truitee$\  their  faeirSyTCaiand 

ezecators,  administrators  and  asmgns^  aooording  to  the  respective  ^^"°'°^  ^'^'^ 

natures  and  qualities  thereof,  upon  trust  to  convert  into  money  Tnuts  fiv 

fjl  my  personal  estate  (except  chattds  real  and  mortgage  secu** 

rities),  and  to  invest  the  moneys  to  be  so  collected  in  goveroment 

aecurities,  or  in  some  of  the  public  stocks  or  funds,  or  by  way  of 

mortgage  upon  freehold,  copyhold,  or  customary  or  leasehold 

estate,  railway  shares  or  debentures,  canal  shares,  tuminke  tolls, 

or  upon  any  personal  securities  my  said  trustees  or  trustee  may 

think  proper,  with  power  to  vary  such  securities  in  such  manner 

as  they  or  he  may  think  fit.    And  to  stand  possessed  of  my  said  Tnutees  to 

frediold  and  leasehold  estates,  stocks,  funds  and  securities,  railway  posMued,  &c 

shares  or  debentures,  canal  shares,  turnpike  tolls,  or  other  securi* 

ties,  UPON  TRUST  to  pay  the  rents  and  profits  and  annual  income  during  widow.^ 

ariring  therefrom  to  my  dear  wife  (name)  dwmg  her  Hfe,  if  she  S^t^^of 

ohUdno. 


(a)  The  above  form  is  calculated  to  supply  the  place  of  that  contained  in  the  practical 
preceding  precedent,  when  the  testator  ttom  severe  illness,  or  nervous  debiUty 
or  excitement,  is  incapable  of  having  the  more  lengthy  form  read  over  and 
explained  to  him. 
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W1XX8. 


NO.XXXL 

Short  Form  qf 
Will 


TniBtsfor 
cfaildran,  sons  tt 
twenty-one,  and 
danghten  at 
twentj-one  or 
marriage. 

Substitution  of 
children  in 
place  of  a 
deceased 
parent. 


Provisioiis  for 
maintenance. 


Power  of 
adTancementk 


Declaration  that 
beqnests  to 
children  shall 
not  be  adeemed 
b  J  adTanoement 
b  J  testator  in 
hk  lifetime. 


Powers  of 
partition,  sale, 
or  exchange. 


Power  to  revoke 
old  uses,  &c 


shall  BO  long  continue  my  widow,  she  thereont  maintfdning,  edo- 
cating  and  supporting  all  my  children*  And  after  her  decease  or 
future  marriage,  upon  trust  for  all  my  said  children,  who,  bdo^ 
a  son  or  sons,  shall  attain  the  age  of  twenty-one  years,  or  being  1 
daughter  or  daughters,  shall  attain  that  age  or  marry.  AsbI 
FURTHER  DIRECT,  that  in  case  any  child  of  mine  shall  die  in  mj 
lifetime,  or  without  having  acquired  a  vested  interest  in  mj  aid 
testamentary  estate  and  premises,  leaving  a  child,  children  orionei 
that  such  child,  children  or  issue  who,  being  a  son  or  sons,  dull 
attain  the  age  of  twenty-one  years,  or  being  a  daughter  or  dftu^ 
ters,  shall  attain  that  age  or  marry,  shall  be  entitled  per  gtirpot 
and  not  per  capUa^  to  the  same  share  in  my  said  testamentsy 
estate  and  premises,  and  with  such  and  the  same  provinooB  fo 
maintenance  and  advancement  as  his  or  thdr  deceased  parait 
would  have  been  entitied  to  if  then  living.  And  I  fubthss 
AUTHORIZE  the  said  trustees  or  trustee,  during  the  minority  rf 
any  son  of  mine,  or  during  the  minority  of  any  unmarried  daughter 
of  mine,  to  apply  the  whole  of  the  presumptive  share  of  such  chilli 
towards  his,  her  or  their  maintenance,  education  and  support,  and 
also  to  apply  any  portion  not  exceeding  the  one-half  of  the  presomp- 
tive  share  of  such  child  towards  his  or  their  placing  out  or  advance* 
ment  in  the  world  And  I  also  direct,  tiiat  no  bequest  hereby 
made  by  me  in  favour  of  any  child  of  mine  shall  be  adeemed  bj  anj 
advancement  I  may  have  made  in  &vour  of  such  child  in  mj  life. 
time,  (b)  And  I  do  hereby  further  authorize  my  said  trnstees 
or  trustee  to  make  partition  of  any  undivided  portion  of  my  said  free- 
hold or  leasehold  estates,  unto  any  other  person  or  per8<ms  entitled 
to  the  other  undivided  portions  thereof,  or  to  sell  absolutely^  or  to 
exchange,  the  whole  or  any  part  of  my  said  hereditaments  vA 
premises  for  other  freehold,  copyhold  or  leasehold  estates,  to  anj 
other  person  or  persons  whomsoever,  for  such  price  or  other  equ* 
valent  in  lan<}s  as  my  said  trustees  or  trustee  shall  connder  retfOO' 
able ;  and  with  full  power  for  him  or  them,  by  any  deed  or  deeds, 
to  revoke  the  uses,  trusts,  estates  and  powers  hereinbefore  decltfea 
concerning  the  premises  so  to  be  conveyed  by  way  of  partition,  or 


(b)  Aa  to  ademption  of  ohildzen*s  portioDa  by  an  advaooement  made  to  tbes 
in  their  lifetime  see  ante,  pp.  812,  813. 
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old^  or  given  in  exchange  as  aforesaid,  and  by  the  same,  or  any      Wills. 
ither  deed  or  deeds,  to  appoint  and  declare  any  other  uses  and    No.  xxxi. 
sstatee,  for  the  puipose  of  effecting  such  partition,  sale  or  exchange.  skortFormqf 
Sjsiiy  I  DO  HEREBY  AUTHORIZE  my  said  trustees  or  trustee  £to       ^^ 
nvest  the  moneys  arising  from  such  sale  or  sales,  or  received  for  TnuteaB  to 
3quality  of  exchange  or  partition,  in  the  same  manner  as  herein-  ariaiDg  from 
before  directed  concerning  my  aforesaid  trust  moneys,  or  to  lay  "^ 
out  the  same  in  the  purchase  of  freehold,  copyhold,  or  leasehold 
estates ;  and  do  and  shall  stand  and  be  possessed  of  the  said  here- 
ditaments and  premises  so  to  be  purchased  or  taken  in  exchange, 
or  allotted  by  way  of  partition,  as  also  of  all  moneys  to  be  received 
in  respect  of  such  sale  or  sales,  or  which  may  be  invested  in  any 
etocks,  funds  or  other  securities  as  aforesaid,  according  to  the 
respective  natures  and  qualities  of  the  said  premises,  upon  the 
same  trusts,  and  for  the  same  ends,  intents  and  purposes,  and  sub- 
ject to  the  same  powers,  as  are  hereinbefore  expressed  and  declared 
of  and  concerning  my  said  testamentary  estate  and  premises,  or  as 
near  thereto  as  circumstances  will  permit     And  I  further  Power  to  make 

•  •  •  1      «  /•  Mrtition 

AT7THORIZE  my  saiQ  trustees  or  trustee,  with  the  consent  of  my  amoDgst 
said  wife  during  her  widowhood,  and  after  her  decease  or  future  ^*'''***' 
marriage  at  their  or  his  own  discretion,  and  notwithstanding  the 
minority  of  any  parties  beneficially  interested  therein,  to  make 
partition  of  any  undivided  shares  in  my  said  testamentaiy  estate 
and  premises  of  any  person  or  persons  beneficially  entitled  thereto 
mider  the  trusts  herein  contained,  to  the  intent  that  such  allot- 
ments may  from  thenceforth  be  held  and  enjoyed  in  severalty, 
and  to  make  such  pecuniary  allowances  for  equality  of  partition, 
and  to  charge  the  same  by  way  of  mortgage  of  any  such  allotment 
or  allotments  in  such  manner  as  my  said  trustees  or  trustee  shall 
think  fit.    And  I  further  authorize  my  said  trustees  or  trus- 
tee, with  the  consent  of  my  said  wife  during  her  widowhood,  and 
after  her  decease  or  future  marriage,  at  their  or  his  own  discretion, 
to  grant  any  leases  of  my  said  freehold,  copyhold  or  leasehold  here- 
ditaments and  premises  at  rack  rent,  without  taking  any  fine  or 
premium  for  the  making  thereof,  and  so  that  the  lessee  or  lessees 
execute  such  lease  or  leases,  or  a  counterpart  thereof,  and  be  not 
made  dispunishable  for  waste.    [Add  clause  authorizing  trustees  to 
compound  debts ;  give  receipts  ;  and  power  to  change  trustees^  ut  ante. 
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WiuA      No.  YTIL,  clauBes  5,  6,  7,  p.  664.    Also  appoiniment  cfw^t^ 
No.  XXXI.    if^  guardianship  of  children  durinff  widowhood,  and  also  exentn, 
ahartForm ofJ^^^hf  ^"^^  ^  trustees ;  and  clause  of  revocation,  ui  ante.  No.  YL, 
clauses  23, 24,  25,  pp.  659,  661.] 

Ik  witness,  &0. 


WUL 


PBEGEDBNT8  IN  HODEBN  CONYETAKCINa.  819 


No.    XXXIL 


SHORT  FORM  OF  A, WILL,  BY  WHICH  A  TESTATOR  DIRECTS 
HIS  PROPERTY,  CONSISTING  WHOLLY  OF  PERSONAL  ESTATE, 
TO  BE  DIVIDED  INTO  FIVE  EQUAL  PARTS,  ONE-nPTH  TO 
BE  PAID  TO  HIS  ELDEST  CHILD,  A  SON,  IMMEDIATELY,  AND 
THE  OTHER  FOUR-FIFTHS  UPON  TRUST  FOR  HIS  TWO 
YOUNGER  CHILDREN,  TO  BE  PAID  TO  THEM  ON  THEIR 
ATTAINING  TWENTY-ONE,  THE  INTEREST  IN  THE  MEAN- 
TIME TO  BE  APPUED  TOWARDS  THEIR  MAINTENANCE,  WITH 
POWER  TO  CHANGE  TRUSTEES. 


[Commence  wUl,  ut  ante,  Na  L,  clause  I,  p.  632.] 

I  APPOINT  (trustees)  to  be  my  trustees  and  the  joint  executors  Appointment  of 
of  this  my  wilL     And  I  direct  my  said  trustees  and  executors,  Jj^^^ 
or  the  surviyor  of  them,  his  executors  or  administrators,  to  get  in  Tnutees  to  gei 
the  whole  of  my  personal  estate  and  effects,  as  soon  as  conve-  Mtat^md  after 
niently  may  be  after  my  decease,  and  after  discharging  all  my  just  ^^^^^ 
debts,  funeral  and  testamentary  expenses,  to  divide  my  testamentary  cii?ide  sune 
estate  into  five  equal  portions,  and  to  pay  or  assign  one  equal  fifth  portions. 
part  to  my  eldest  son  {name)j  as  soon  as  the  same  can  conve-  Jo  v^r  one- 

,  utui  to 

mently  be  done.    And  as  to  the  remaining  four  other  portions  of  testator's  eldest 
my  said  testamentary  estate,  upon  tbust  to  pay  two  equal  shares  ^ 
thereof  to  each  of  my  said  two  younger  children  (names),  on  their  two  eqnal 
attaining  their  respective  ages  of  twenty-one  years ;  and  in  the  yoanger 
meantime  to  invest  the  moneys  forming  such  shares  upon  such  J^J!°  "* . 
securities,  real  or  personal,  or  otherwise,  as  my  said  trustees  or  to  invest  siiares 
trustee  may  think  proper,  and  apply  the  annual  income  arising  and  apply  the' 
therefrom  towards  the  support  and  education  of  my  said  two  {!|^^^][^  ^^ 
jrounger  children^  during  their  respective  minorities,  as  my  said  "*«»tenance. 
trustees  shall  deem  most  advantageous  for  them.    And  in  case  change  trustees. 

VOL.  11.  3  6 


820  CONCI8B   PBECEDEKTS  IN 

WiLus.       any  vacancy  shall  occur  in  the  aforesaid  trusteeship,  in  consequence 

No.  XXXII.  of  tlie  death,  retirement  from  office,  or  incapacity  of  either  of  mj 

Short  Form  of  a  ^^^^  trustccs,  or  from  any  other  cause,  it  shall  be  lawful  for  tbe 

wdl^  directif^  Surviving  or  continuing  trustees,  or  the  executors  or  administntop 

dwided  amemgtt  of  the  last  acting  trustee,  by  any  instrument  in  writing  to  appobt 

'     any  trustee  or  trustees  to   such  vacant  trusteeship^  which  nev 

trustee  or  trustees,  when  so  appointed,  shall  have  the  suk 
powers  and  authorities  as  if  originally  appointed  a  tmstee  a 
trustees  by  this  my  will.  And,  revoking  all  former  and  other  wSk 
by  me  at  any  time  heretofore  made,  I  do  hereby  declare  this  to  be 
my  last  and  only  will  and  testament. 

In  witness,  &c. 


MODSBN   CONYETANCING. 


821 


No.   XXXIII. 


WILL,  DEVISING  THREE  ESTATES,  WHICH  HAVE  BEEN  ALL 
INCLUDED  IN  ONE  MORTGAGE,  TO  THREE  DEVISEES  IN  FEE, 
WHO  ARE  TO  PAY  OFF  THE  MORTGAGE  DEBT  IN  THE  PRO- 
PORTIONS CHARGED  UPON  THE  RESPECTIVE  ESTATES.  WITH 
A  CONDITION  FOR  AVOIDING  THE  DEVISE  OF  ANY  DEVISEE 
WHO  SHALL  FAIL  TO  CONTRIBUTE  HIS  PROPORTION  IN 
DISCHARGE  OF  THE  MORTGAGE  DEBT,  AND  DEVISE  OF  THE 
FORFEITED  PREMISES  TO  TRUSTEES  UPON  TRUST  FOR  SALE, 
THE  PURCHASE-MONEYS  TO  BE  APPLIED  IN  LIQUIDATION 
OF  THE  MORTGAGE  DEBT,  AND  THE  SURPLUS  (IF  ANY)  TO 
SINK  INTO  THE  GENERAL  RESIDUARY  PERSONAL  ESTATE. 


1.  As  to  all  testator's  freehold  estates, 

sabject  to  xnortgaf^e  of  3,750/. 

2.  Devise  of  one  of  testator^s  f^ebold 

estates  in  fee,  chargeable  with 
2,000/.  part  of  the  said  mortgage 
debt,  and  interest  at  4/.  per  cent. 

3.  Devise  of   another  estate  in  fee, 

chargeable  with  1,000/.,  other 
part  of  the  said  mortgage  debt 
and  interest. 

4.  Devise  of  a  third  estate  in   fee, 

chargeable  with  750/.,  the  re- 
mainder of  mortgage  debt. 

5.  Declaration  that  devisees  shall  not 

be  entitled  to  come  upon  the 
testator's  assets  in  discharge  of 
their  mortgage  debts. 


6.  Devisees  to  pay  ofiP  mortgage  debts 

in  the  proportions  with  which 
the  premises  devised  to  them  are 
chargeable. 

7.  In  case  any  devisee  shall   fail  to 

contribute  his  proportion  in  dis- 
charge of  the  mortgage  debt,  the 
devise  to  him  to  be  void. 

8.  Devise    of    premises  forfeited   for 

non-compliance  with  the  above 
condition  to  trustees  in  fee, 
upon  trusts  for  sale.  Purchase- 
moneys  to  be  applied  in  dis- 
charge of  mortgage  debt,  and  the 
surplus,  if  any,  to  sink  into  the 
residuary  personal  estate. 


[Commence  toiUy  ut  ante,  No.  L,  clause  1,  p.  632.] 


1.  As    to  my  freehold  estates,  hereditaments  and  premises.  As  to  all 
subject  to  the  mortgage  thereon  in  fee  to  {morlgagee)  for  securing  ^^^  »UU8 

3  Q  2 
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^^^  to  him  the  snm  of  3,7 50L,  and  interest  at  AL  per  cent  per  amnm, 

No.  XXXIII.  and  which  said  mortgage  debt  shall  be  borne  by  my  sennl 

wm,  deintmg  devisecs  in  the  respective  proportions  hereinafter  mentioned,  I 

^^2^  give  and  devise  as  follows : 

Deviieet  in  Fee. 

Bubject  to  a  ^*  I  GIVE  AND  DEVISE  unto  (^rst  devisee)  and  his  hdni  Aii^ 

3  75oI^^  °^  *^  [Heee  describe  parcels'],  to  hold  the  same,  with  tie 
Defise  of  one  of  appurtcnanccSy  nnto  and  to  the  use  of  him  the  said  (first  dam\ 
^dd  Mtates  ^^  ^^^  ^^^  assigns  for  ever,  subject  nevertheless  and  chaijgalik 
in  fee,  chargi^   ^ith  the  sum  of  2,00021,  and  interest  for  the  same,  at  the  nte  of 

able  with  '  ^  ^  ^ 

3,000^,  part  of  4/.  per  cent  per  annum  from  the  time  of  my  decease,  as  his  pio- 
mort^age  debt,  portiouatc  part  of  the  said  mortgage  debt  of  3,7  50L,  so  doe  aol 
Tl^^^'^  owing  to  the  said  (wwrf^oyee)  as  aforesaid. 

l>eviM  of  3.  I  ALSO  GIVE  AND  DEVISE  unto  liecond  dmsee)  and  bis  ban 

another  estate     _  , , 

in  fee,  chargfr.     [DESCRIBE  parcels'],  TO  HOLD  the  Same  UUtO  and  to  the  use  of  lUB 

1,000/!,  other  ^^^  ^^  (secofid  devisee),  his  heirs  and  assigns  for  ever,  subject  neio^ 
part  of  the  said  theless  and  chargeable  with  the  sum  of  l,000i,  and  interest  for  tke 

mortgage  debt  ^  ' 

and  interest,  same  at  the  rate  of  4Z.  per  cent  per  annum  from  the  time  of  nj 
decease,  as  his  proportionate  part  of  the  said  snm  of  3,7501  so 
due  and  owing  as  aforesiEud. 

Devise  of  third  4.  I  PUBTHEB  GIVE  AKD  DEVISE  [COKTINUB  devise  iO  HH 
estate  u  fee,  »  »  jL 

chargeable  with  devisee  in  the  same  terms  as  in  preceding  dausej  sutject  to  v 

"50/    the  ■  •^  "^ 

^?nderofthe  charge  of  750L  and  interest  at  H  per  cent,  as  his  partian  ofm 
mortgage  debt,  mortgage  debt] 

DeelaratioD  that  5.  AnD  MY  WILL  18,  AND  I  HEBEBT  DIBECT  AND  DECLABSi 
doTisees  shall  ,  ,   • 

not  be  entitled   that  the  Said  {three  devisees  by  name),  or  either  of  them,  tbeir  <v 
the^estatln?    either  of  their  heirs  or  asdgns,  shall  not  be  entided  to  call  for  or 
^f^'  "^    .      claim  payment  of  their  said  mortgage  debt  and  interest,  or  (^  the 
their  mortgage  respective  portious  of  the  same,  with  which  the  said  hereditameDti 
and  premises  so  devised  to  them  as  aforesaid,  are  respectivdj 
charged  as  aforesaid*  or  any  part  of  the  same,  out  of  any  portioD 
of  my  real  or  personal  estate  not  hereinbefore  devised  or  be- 
queathed to  them  respectively  by  this  my  will.(a) 


(a)  See  obBervatioDa  as  to  the  right  of  devisees  of  morti^aged  estatas  to  tht 
testator's  asaeta  in  discharge  of  the  mortgage  debta,  oate,  p.  739j  n.  (/)  i 
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6.    And  MT  will  is,  and   I  HEEEBT  FUBTHEB  direct  and        Wills. 

DECLARE,  that  in  case  the  said  {mortgagee)^  his  executors,  adminis-  Ko.  xxxiil. 
trators  or  assigns,  or  any  other  person  or  persons  entitled  to  the  wui^Mnng 
said  mortgage  debt  or  sum  of  3,7502.  and  interest,  shall  at  any  '^^^^^ 
time  call  in  or  require  payment  of  the  same,  that  then  and  in  such  Devisees  in  Fee. 
case  the  said  (three  devisees*  names),  or  their  respective  heirs,  execu-  Devuees  to  paj 
torsy  administrators  or  assigns,  shall  pay  off  their  respective  portions  ^^^^^ 
of  the  said  mortgage  debt  in  the  respective  sums  with  which  the  proportions  with 
Baid  hereditaments  and  premises,  so  devised  to  them  as  aforesaid^  premises 
are  hereby  made  chargeable,  and  all  interest  due  in  respect  of  such  ^J^^  „^ 
several  sums  respectively,  at  the  rate  aforesaid.  I!!|d*^^^^^ 

chaxgeable. 

7.  Provided  always,  and  mt  will  is,  and  i  hereby  i„  ^,^3^ 
FURTHER   DIRECT  AND  DECLARE,  that  in  case  the  Said  (titree  ^*J}^ '^^ 
devisees^  names),  or  either  of  them,  their  or  either  of  their  heirs,  cootnbate  bis 
executors,  administrators  or  assigns,  shall  refuse  or  fail  to  con-  diMbai^onhe 
tribute  his  or  their  respective  portion  or  portions  towards  tte  JJ^^^^^*^*» 
discharge  of  the  said  mortgage  debt,  in  the  several  sums  with  bim  to  be  Toid. 
which  the  said  hereditaments  and  premises  so  devised  to  them  as 
aforesaid  are  hereby  made  chargeable,  as  and  whenever  such  mort- 
gage debt  shall  be  so  called  in  a^  aforesaid,  then  my  will  is,  that 

the  devise  of  the  said  hereditaments  so  made  by  me  to  such  devisee 
or  devisees  thereof,  his  or  their  heirs  or  assigns,  who  shall  so  refuse 
or  fail  to  contribute  his  or  their  portion  or  respective  portions 
towards  the  discharge  of  the  said  mortgage  debts  as  aforesaid, 
shall  be  utterly  void  to  all  intents  and  purposes  whatsoever. 

8.  And  in  such  case  I  give  and  devise  the  said  hereditaments  De^jge  of 
and  premises  so  forfeited  as  aforesaid  unto  {trustees)  and  ^^^^^^^tedfor 
heirs,  TO  hold  unto  and  to  the  use  of  them  the  said  {trustees),  Don-compiiance 
their  heirs  and  assigns  for  ever,  upon  trust  that  they  the  said  condition 
{trustees),  or  the  survivor  of  them,  his  executor  or  administrators,  feij^'^ij^^t 
or  other  the  trustees  or  trustee  for  the  time  being  of  this  my  will,  ^^  "^•* 
shall,  as  soon  as  conveniently  may  be,  sell  the  said  hereditaments  mraeys  to  be 
and  premises  so  forfeited  as  aforesaid,  either  by  public  auction  or  ^PP|i«<^  '^^ 

'  '  1^   r  discbarge  of 

private  contract,  in  such  manner  as  my  said  trustees  or  trustee  mortgage  debt, 
for  the  time  being  shall  think  proper,  and  at  such  price  as  they  or  if  anj,  to  sink 
he  shall  think  reasonable,  and  also  convey  the  said  hereditaments  ^^^^ 
and  premises  to  the  purchaser  or  purchasers  thereof^  and  after  P«™>°*^«^'«- 
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^niM,      deducting  the  expenses  of  such  sale,  to  apply  the  proceeds  of 

No.  XXXIII.  such  sale  or  sales^  either  wholly  or  in  part^  acoordingly  as  axk 

Will,  devitmg  purchase  mouej  shall  be  safficient,  in  liquidation  of  the  aui 

Three  Egtasa  mortgage  debt  or  sum  of  3,750/.  and  interest  as  aforesud;  the 

DevUeetmFee,  surplus  moneys,  if  any,  to  fall  into  and  form  part  of  my  genenl 

residuary  personal  estate,  and  to  be  paid  and  applied  aoconfin^j. 

[Add  declaration  that  trustees*  receipts  shall  be  sufficient  disckarga: 

pouter  to  change  trustees  ;  appointment  of  executors  ;  and  ckaae  if 

revocation,  id  ante.  No.  YIIL,  clauses  6  to  9  indusivey  pp.  664, 

665.] 

In  witness^  &c. 
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No.   XXXIV. 


^W^ILL,  DEVISING  COPYHOLD  PREMISES  IN  FEE,  SUBJECT  TO  A 
MORTGAGE  THEREON.  ALSO  OF  A  LEASEHOLD  MESSUAGE, 
AND  OF  A  FIRE  AND  A  LIFE  POLICY  OF  INSURANCE.  ALSO 
BEQUEST  OF  A  POLICY  OP  ASSURANCE  FOR  1,000/.  ON  TES- 
TATOR'S OWN  UFE.  ALSO  OF  TWENTY  VOLUMES  OF  BOOKS 
OUT  OF  THE  TESTATOR'S  LIBRARY,  WITH  THE  POWER  OF 
SELECnON.  BEQUEST  OF  THE  RESIDUE  OF  LIBRARY  TO 
ANOTHER  LEGATEE.  ALSO  OF  PLATE  AMONGST  SEVERAL 
LEGATEES.  GENERAL  RESIDUE  TO  GO  TO  EXECUTORS  FOR 
THEIR  OWN  BENEFIT. 


1.  Devise  of  copyhold  premises  in  fee, 

sabject  to  a  subsisting  mortgage 
thereon. 

2.  Beqnest  of  a  leasehold  messuage 

for  the  residue  of  a  term  of 
ninety-nine  years,  determinable 
on  three  lives.  Also,  of  a 
policy  of  insurance  a^nst  fire, 
and  upon  one  of  the  lives  upon 
which  the  lease  is  determinable. 

3.  Appointment  of  legatee  as  special 

executor  to  the  leaseholds  and 
policies  of  assurance. 

4.  Bequest  of  a  policy  of  assurance  i 


upon    testator^s    own    life  for 

1,000/. 

5.  Bequest  of  twenty  volumes  of  tes- 

tator's books,  to  be  selected  by 
legatee. 

6.  Bequest  of  residue  of  testator^s 

library* 

7*  Bequest  of  all  testator's  pictures, 

8.  Bequest  of  plate   to   be  divided 
amongst  several  legatees. 

9«  Bequest  of  residue  to  executors. 

10.  Appointment  of  executors. 


[Commence  unU,  ut  antey  No.  L^  clause  1^  p.  632.] 


1.  I  aiYE  AKD  DBYISE  unto  (devtsee  of  copyholds)  and  his  heirs.  Demise  of 

,     ,,  \  .  .  1       r  copyhold 

ALL  THAT  copjhold  tenement  and  premises,  situate,  &c.  [continue  premises  in  fee 
description  ofparcelsl^  all  which  said  premises  are  now  in  mortgage  Jq^^JS^* 
to  (mortgagee)  for  securing  the  sum  of  675Z.,  and  interest  at  4i  per  ^^^^ 
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WzLUk      cent»  per  annttm,  to  hold  the  aame^  with  the  appmiezuuioesy  mt 

No.  xxxiv.  and  to  the  use  of  the  said  {devisee  of  copyholdi)^  hia  hdn  wk 

WiiLdeviima  ^^ff^  ^^^  OYev,  at  the  Will  of  the  lord^  according  to  the; custom  d 

^^^srAoU     the  manor,  subject  to  the  said  mortgage  debt  of  £  ,  wfakk  1 

ndfeet       direct  shall  be  wholly  borne  hj  the  said  mortgaged  preniNi 

^tAertjy^  exclusively  of  my  other  property,  and  be  wholly  dischai^ged  by  de 

said  {devisee),  his  heirs,  executors,  administratorsy    or    aasigi^ 

excepting  any  arrears  of  interest  that  may  be  due  in  respect  d 

such  mortgage  debt  at  the  time  of  my  decease,  which  I  henkj 

direct  shall  be  paid  out  of  my  general  personal  estate. 

Beqoest  of  a  2.  I  ALSO  6IYE  AND  BEQUEATH  unto  {name  of  legatee)  all  doi 
messnage,  &c,  my  leasehold  messuage,  &c.  [describe  pareeW],  which  I  now  Ui 
oTa^term^^  Under  a  lease  from  (lessor)  for  the  residue  of  a  term  of  ninetynu 


ninety-nine       years,  determinable  upon  my  own  life,  and  the  Hves  of  two  otkr 

determinable  on  persons  in  such  lease  mentioned,  both  of  whom  are  still  Eyio^ 

together  with  any  policy  of  insurance  of  the  said  premises  agaiufi 

of  insnranoe      damage  by  fire  which  may  be  subsisting  at  the  time  of  my  deoetfe^ 

iipon  oneof  the  <u^d  ^^o  the  policy  of  assurancc  efiected  by  me  on  the  life  of  (il  A) 

wMciTSbe  lease  ^^^  ^^  ^^®  ^^^  ^^^^  VLfon  which  the  Said  lease  is  determinable^  lo 

is  determinable.  HOLD  the  Said  mcssuagc  or  dwclling-house,  policies  and  insonoee 

and  premises  unto  the  said  {legatee),  his  executors,  administialiii 

and  assigns,  for  all  the  rest,  residue  and  remainder  of  the  sud  Um 

of  ninety-nme  years,  determinable  as  aforesaid,  and  for  all  other  nf 

estate,  term  and  interest  therem. 

Appointment  3«  AnD  I  DO    HEREBY    CONSTITUTE    AND    AFPOIHT    the  snl 

as  special  {legatee)  to  be  the  executor  of  my  will,  so  iar  as  relates  to  the  sui 
theliMfleh^ids  ^^^^^^^^  mcssusge  Or  dwclling-house  and  policies  of  insunuioey 
and  policies  of   but  uot  with  rospect  to  any  other  part  of  my  said  personal  estste 

insuranoe.  t  k^  tf  ^ 

and  efiects.  And  I  fubtheb  direct,  that  all  costs  incuzred  I17 
the  said  {legatee)  in  taking  out  a  limited  probate  shall  be  defiajed 
out  of  my  general  residuary  estate.(a) 


Practical  W  When  a  leue  for  yean  is  bequeathed,  it  la  gaienlly  sdYiasble  lo  cos- 

snggeitions.  stitute  the  legatee  a  special  executor  as  to  this  portion  of  the  property,  wlnek 
will  have  tiie  effect  of  relieving  the  general  executors  from  idl  InbiUty  will 
respect  to  it,  which  is  veiy  considerable  where  the  rents  bear  any  great  pn- 
portion  to  the  annual  value  of  the  property,  or  the  leases  oontun  any  striii^ 
or  burdensome  oorenante,  for  the  whole  of  whidi  the  executors 
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4.  I  ALSO  GIVE  Aid>  BEQUEATH  unto  {legate^i  name\  all  that      ^^^ 
Hey   of  assurance^  No,  560,  under  the  hands  of  two  of  the  No.  xxxiv. 
rectors  of  the  Law  Property  Assurance  and  Trust  Society,  dated  wm,  deoismg 
e         day  of        ,  whereby  the  sum  of  1,000/.  is  expressed  to  j::^^,^^^^*^ 
i  assured  by  the  said  Assurance  Society  upon  my  own  life,  and       "^^^0008 
be  paid  to  my  executors  or  administrators  within  two  calendar      thenan, 
onths  next  after  satisfactory  proof  of  my  death  shall  have  been  Bequest  (^  a 
ceived  by  the  said  directors;  together  with  all  bonuses  and  all  S^OTUMoe upon 
her  sum  and  sums  of  money  to  become  due  or  recoverable  upon  ^!f^}^^  ^^ 

,  ^        Kfe  for  lOOOiL   • 

'  by  virtue  of  the  said  policy  of  assurance,  and  all  my  estate,  right, 
tie  and  interest  therein.  [Inseet  appointment  of  legatee  as  special 
ecutar  as  to  policy  of  assurance^  ut  sup.^  clause  3.] 

5.   I    ALSO    GIVE    AND    BEQUEATH    UUtO    llegotee^S    name)    any  Request  of 

•         •^  t^^iQQ^  Toloxnes 

renty  volumes  of  the  books  in  my  library  he  may  think  proper  to  of  tesutor^B 

I     .  books,  to  be 

'^^^^'  selected  by 

]^atee. 

6.  And  all  the  rest  of  my  books  contained  in  my  library.  Bequest  of 
»gether  with  the  bookcases  in  which  they  are  contained,  I  give  testator's 
ND  BEQUEATH  unto  {Ugatee^s  name.)  ^**'*^' 

7.  I  ALSO  GIVE  AND  BEQUEATH  UUtO  the  Said  {legatee)  all  my  Bequest  of  aU 

ictures,  drawings,  engravings  and  prints,  both  framed  and  un-  ^^'&c 
amed,  of  which  I  shall  be  possessed  at  the  time  of  my  decease. 

8.  I  GIVE  AND  BEQUEATH  all  my  plate  and  plated  ware  unto  Bequest  of 

I  a  a  a  platO  tO  bO 

egatees^  names)^  to  be  equally  distributed  between  them ;  and  in  divided  amongst 
ise  any  ^dispute  shall  arise  with  respect  to  such  distribution,  I  '^      ^»t««- 
athorize  and  empower  my  executors  to  sell  and  dispose  of  the 
lid  plate  and  plated  ware,  and  to  divide  the  proceeds  of  such  sale 
i  equal  shares  between  such  legatees  respectively. 

M(|>onflible,  notwithBtanding  Hhe  property  has,  by  theur  assent,  become  actnallv 
Mted  in  tbe  legatee.    But  this  liability  extends  only  to  covenants  by  which 
ie  testator  is  expressly  bound,  and  does  not  include  such  covenants  as  he 
ould  only  have  been  liable  to  in  respect  of  his  ownership  of  the  term. 
In  the  case  of  bequests  of  policies  of  assurance,  bonds,  or  other  choses  in  As  to  cboees  in 
Btion,  tbe  appointment  of  the  legatee  as  special  executor  of  the  property  thus  action, 
eqneathed  to  him,  by  conferring  the  legal  right,  imparts  also  ttie  important 
dvantage  of  enabHng  him  to  sue  in  his  own  name,  instead  of  being  obliged  to 
btain  an  authority  to  sue  in  the  name  of  the  executors,  whilst  at  the  same  time 
'  absolves  the  latter  from  all  risks  and  responsibilities  with  respect  to  this  part 
f  the  testator's  estate. 
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Wills. 


No.  XXXIV. 

WiU,  deoiting 

Copyhold 

PremuetmFee, 

ttAjeet 

to  a  Mortgag9 

(hereon. 

Appotntment  of 
ezecutora. 

Bluest  of 
,reeidae  to 
execators. 


9»  And  all  the  rest^  redidae  aud  remainder  of  my  penoni 
estate  and  effects,  not  hereinbefore  bj  me  specufically  beque&tbeil 
I  give  and  bequeath  imto  {two  resUtnary  leffaiees)^  equally  to  le 
divided  between  them,  {b) 

10.   And   I  DO  HEREBY  CONSTITUTE  AND    APPOINT  the  aid 

{two  residuary  legatees)  to  be  executors  of  this  my  will  (except » 
far  as  relates  to  the  leasehold  messuage  and  premises  and  police 
of  insurance  hereinbefore  bequeathed  by  me  to  {legatee  of  kasMi 
name),  and  to  the  policy  of  assurance  on  my  own  life  hereinbeibR 
bequeathed  by  me  to  {legatee's  name.)  [Add  clause  of  reooeali»i 
ut  ante.  No.  L,  clause  13,  p.  639.] 


In  witness,  &c. 


Practical 
observationfl. 


(5)  In  the  case  above  sopposed,  the  executors  are  appointed  residoaiykgBte^ 
which  is  now  absolutely  necessary  to  enable  them  to  take  any  beneficial  inteH^ 
in  the  residue,  although,  as  the  law  formerly  stood,  their  appointment  as  ems- 
tors  would  have  conferred  that  right  upon  them,  unless  anything  appesnd  a 
the  will  denoting  a  contrary  intent,  as  to  which,  see  supra^  p.  762. 
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No.  XXXV. 


.PPOINTMENT  BY  TESTATRIX  (A  WIDOW),  UNDER  A  POWER 
CONTAINED  IN  HER  MARRIAGE  SETTLEMENT,  OF  FREEHOLD 
PROPERTY  TO  HER  ELDEST  SON  IN  FEE,  AND  OF  COPYHOLD 
AND  LEASEHOLD  ESTATES,  UPON  TRUST  FOR  HER  FOUR 
YOUNGER  CHILDREN  ABSOLUTELY  AS  TENANTS  IN  COMMON, 
WITH  CROSS  LIMITATIONS  IN  CASE  EITHER  OF  THEM 
SHOULD  DIE  IN  TESTATOR'S  LIFETIME,  OR  UNDER  THE  AGE 
OF  TWENTY-ONE  YEARS,  WITHOUT  LEAVING  ISSUE. 


1.  Commenoement. 

2.  Recital    of    testatrix^B    marriage 

settlemeDt  creating  the  power  of 
appointment. 

3.  Of  death  of  husband  without  hay- 

ing ezerciBed  the  power. 

4.  That   testatrix  has  five   children 

living. 

5.  That  testatrix  has  not  exercised  her 

power  of  appointment. 


6.  Appointment  of  fireehold  premises 

to  testatrix's  eldest  son  m  fee. 

7.  Appointment    of     cofiyhold    and 

leasehold  premises  upon  trust  for 
testatrix's  four  younger  children 
as  tenants  in  common. 

8.  Cross  ezecutoty  trusts  in  fkvourof 

survivors,  in  case  either  of  the 
four  younger  children  die  in  tes- 
tatrix's lif^me,  or  under  twenty- 
one,  without  leaving  issue. 


1.   THIS    IS   THE  LAST  AND  ONLY  WILL  OP   ME,  Commencement 

testatrix),  of,  &c.,  widow  of  (husband^s  name),  late  of^  &c.,  esquire, 
leceased 


2.  Whebeas,  by  my  marriage  settlement^  dated  the  day  Bedtai  of 

rf  ,  made  previously  to  my  marriage  with  my  late  deceased  ^J^J^we' 

bosband^  the  freehold,  copyhold  and  leasehold  premises  therein  setUement 
mentioned,  described  and  comprised,  were,  according  to  the  respec^  power  of 

.•  i.^        i»Ai  •  3  iji«i  appointment. 

ave  qualities  01  the  same  premises,  conveyed,  surrendered,  assigned 
and  assured  unto  {trustees  of  settlement),  their  heirs,  executors, 
administrators  and  assigns,  to  thb  usb  of,  or  in  trust  for,  my 
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^'^^^      said  deceased  husband  and  myself  daring  the  term  of  oor  jobl 

No.  XXXV.   lives  and  the  life  of  the  soryiyor  of  us;  and  after  the  decease rf 

Appoi^enu  hg  8uch  suryivor,  to  such  uses,  and  upon  such  trasts,  for  the  beneii 

of^^ynl^u    of  all  and  every  or  any  one  or  more  of  our  children  or  other  i«i^ 

Property  to  her  [j^  q^q\^  parts,  shares  and  proportions,  and  for  the  benefit  of  uf 

Fee.        one  or  more  to  the  exclusion  of  the  other  or  others  of  them,  tal 

in  such  manner  as  my  said  deceased  husband  and  myselfi  or  tk 

suryiyor  of  us,  should  by  deed  or  will  appoint 

or  death  of  3,  And  whebeas  my  said  husband  died  on  or  about  the 

withont  h«Ting  day  of  ,  without  haying  exercised  the  said  joint  power  rf 

awcued  the  appointment  limited  by  the  said  hereinbefore  recited  indenture  rf 
settlement 

That  teetotrix       4.  ^.ND  y^HEBE AS  I  hayo  uow  fiyc  children  liying  by  my  aii 

has  DTC  childrsQ  n  %      %  1  \r-r  -1 

Uring.  deceased  husband ;  (that  is  to  say,)  [Insebt  names.} 

That  testatrix       g.  jjjjfjy  yyHEBEAS  I  hayo  not  yet  exerdsed  the  said  power  (if 

has  not  ,  ,  ,       f 

exercised  her     appointment  which  is  now  yested  solely  in  me  as  the  somYorv 
i^p^tment.     ^7  ^^^^  deceased  husband. 

Appointment  of       fi,  Jfoyy  IN  PUBSUANCB  AND  IN  EXEBCISB  OF  THE  AJOBEWD^ 

fineehold  ,  ,  •    «    t   ir  t 

premises  to       POyTEB,  and  of  eyery  other  power  enabling  me  in  this  behaU,  i  W 

^SSal^^'m  fee.  HBBBBY  BY  THIS  MY  LAST  AND  ONLY  yflLL  APPOINT,  thlt  lO 

and  singular  the  freehold  hereditaments  and  premises  mentioned 
and  comprised  in  the  said  hereinbefore  redted  indenture  of  settk- 
meht,  with  their  appurtenances,  shall  from  henceforth  be  iv 
enure  to  the  use  of  my  said  eldest  son,  the  said  (name),  bis  ban 
and  assigns  for  oyer* 

Appointment  of        7.    AnD    IN  FUBTHEB    PUBSUANCB   AND    BXBBCI8E  OF  T& 

uSLh(Ad         AF0BE8AID  Poy^EB,  and  of  cycry  other  power  enabling  me  ii 

pr^i^apon     ^j^     j^j^jf^     j    ^     hEBEBY,     BY    THIS    MY     WILL,    FUBTHtf 

teetotrix's        APPOINT,  that  the  Said  ( trustees  of  settlement),  and  the  survivor  of 

four  yoonger  ,,  3  Ji 

chUdren  as  them,  his  heirs,  executors  or  administrators,  do  and  shall  stand  tm 
be  possessed  of  all  and  singular  the  copyhold  and  leasehold  teoe* 
ments,  hereditaments  and  premises  mentioned  and  comprised  0 
the  said  hereinbefore  recited  indenture  of  settlement,  upon  TSXJSt 
for  my  said  four  younger  children  (names),  and  their  reepecti^ 


tenants  in 
oonuxuKi* 
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leirs,  executors,  administrators  and    assignSf  according  to  the      Wills. 
espectiye  natures  and  qualities  of  the  said  premises^  in  equal    ko.  xxvi. 
hares  as  tenants  in  common.  Ap/n^ii:^  Sy 

TegkUrix 

8.  But  in  case  any  or  either  of  my  said  four  younger  children  p^pert^  to  her 
hall  die  in  my  lifetime,  or  under  the  age  of  twenty'K)ne  years,  ^^^^  "* 
nthottt  leaving  issue  living  at  the  time  of  his,  her  or  their  death  _    

,  ,  Cross  ezeoatoiy 

»r  deaths,  then  the  share  or  shares  of  such  children  so  dying  as  tnuts  in  fsTonr 
foresaid,  as  well  accruing  as  original,  shall  be  upon  tbust  for  l^^^^f^ 
he  survivor  or  survivors  of  them,  his,  her  and  their  heirs,  execu-  *^*  *^ 

'        '  ^  younger 

ors^  administrators  and  assigns,  according  to  the  respective  natures  obiidnn  die  in 
nd  qualities  of  the  said  premises,  in  equal  shares  as  tenants  in  ufetime,  or 

^— ..^^.^  ^"^•'^  twenty- 

Ommon.  one,  without 

In  witness,  &c. 
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No.  XXXVL 


WILL,  DEVISING  REAL  PROPERTY  TO  DEVISEE  FOR  Lffl 
WITH  REMAINDER  TO  TRUSTEES  TO  PRESERVE  CONTINGKSI 
REMAINDERS,  AND  WITH  POWER  FOR  DEVISEE  TO  APPOLV! 
THE  PROPERTY  AMONGST  HIS  CHILDREN  OR^  MORE  REMOU 
ISSUE ;  IN  DEFAULT  OF  APPOINTMENT,  AMONGST  ALL  HB 
CHILDREN  EQUALLY,  WITH  CROSS  LIMITATIONS  TO  TSL 
SURVIVORS,  IN  CASE  OF  THE  DEATH  OF  ANY  OF  Iffi 
CHILDREN  UNDER  TWENTY-ONE.  PROVISIONS  FOR  MALV 
TENANCE.  DIRECTIONS  THAT  UNAPPLIED  SURPLUS  SHiU 
BE  INVESTED  TO  ACCUMULATE,  AND  TO  BE  APPLIED  EITHS 
FOR  THE  BENEFIT  OF  CHILDREN  DURING  THEIR  MIXORIH, 
OR  PAID  OVER  TO  THEM  ON  THEIR  COMING  OF  AGE.  IN 
CASE  DEVISEE  FOR  LIFE  SHALL  LEAVE  NO  CHILDREN  WHO 
SHALL  SURVIVE  TESTATOR  AND  ATTAIN  TWENTl'-OSl 
THEN  ULTIMATE  LIMITATION  TO  THE  TESTATOR'S  RIGBT 
HEIRS.    ALSO,  POWER  TO  GRANT  LEASES  AT  RACK-RENT. 


1.  Devise  to  tenant  for  life  withoat 

impeachment  of  waste. 

2.  Reminder  to  trustees  to  preserve 

contingent  remainders. 

3.  Power  for  devisee  for  life  to  appoint 

amongst  his  children  or  more 
remote  issue.    . 

4.  In  default  of  appointment,  to  the 

use  of  all  the  children  as  tenants 
in  common  in  fee. 


5. 


Gross  limitations  to  survivors  in 
case  of  the  death  of  any  of  the 
children  under  twenty-one. 


6.  Hotchpot  daose. 

7.  IVovisions  for  maintenanoe. 

8.  Unapplied  surplus  to  be  inn^ 

to  accumulate,  and  dtber  to  be 
applied  for  the  benefit  of  ehil^ 
during  minority,  or  paid  ofS^ 
them  on  thdr  coming  of  m^ 

9.  Ultimate  limitation  to  the  nfkt 

heirs  of  testator. 

10.  Power  to  gnmt  leases  at  li^* 
rent. 


[COMMEKOE  will,  ui  ante.  No.  L,  daose  1,  p.  632.] 

for  wS  withoS       !•  I  ^rVB  AND  BEQUEATH  unto  {devisee  far  Kfe\  and  his  ass^ 
in^^achmeot  of  jjj  ^^i^^  ^y  freehold  estate  [describe  parceU\  to  hold  the  »»«> 
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th  the  appurtenances,  unto  and  to  the  use  of  the  aaid  {devuee  for      wills. 
?),   and  his  assigns,  for  and  during  the  term  of  his  natural  life,  ^   T^rr 

thout  impeachment  of  waste; (a)  and  after  the  determination  of       

%t  estate  by  any  means  in  his  lifetime,  ReS P^^per^y 

to  Devitee 

2.  Xo  THE  USE  of  {trustees)  and  their  heirs  during  the  life  of  Hanmder  to 
e  said  {demsee  for  Kfe),  upon  trust  to  preserve  the  contingent       

Remainder  to 

" "~~ tnutees  to 

preeenre 

(o)  Wlienever  estates  for  life  are  to  be  ffiven,  it  should  be  ascertained  wbe-  <^^?Sf°^ 
erthe  testator  intends  sucb  estates  to  be  with  or  without  impeachment  gf  "°*"^^^' 
ute«  as  a  tenancy  for  life,  if  without  impeachment  of  waste,  confers,  many  poetical 
iportant  privileges  which  an  ordinary  tenant  for  life  does  not  possess,  who  Buggestioiw. 
equally  liable  to  impeachment  for  waste  as  a  tenant  for  years,  or  of  any  other 
kattel  interest. 

It  was  in  ancient  times  considered,  that  a  tenant  for  life  without  impeach-  Of  tbe  powers 
lent  of  waste  was  only  exempted  ^ra  the  penalties  imposed  by  the  Statute  of  ^  tenant  for 
iloucester  (6  Edw.  1,  c.  5),  but  it  has  long  since  been  settled  that  the  clause  1'^®  ^tbont 
'ithpnt  impeachment  of  waste  gives  the  property  itself:  {Lewis  Bowles^  case,  >'"P«*<^™>«»t  of 
I  Rep.  97 ;  Alston  v.  Akton,  2  Ves.  265,  266.)    Still,  for  all  this,  courts  of  ^ 
qnity  will  grant  an  injunction  to  restrain  a  tenant  for  life  from  any  act  of  waste 
hat  is  likely  to  prove  of  permanent  injuiy  to  the  inheritance :  (yane  y.  Lorc( 
Barnard,  2  Vem.  738 :  S.  C.,  Pre.  Gha.  454 ;  1  Ves.  sen.  625 ;  AbrahaU  ▼.  BM^ 
I  Freem.  53 ;  Perrott  v.  Perrott^  3  Atk.  95 ;  Robinson  v.  Litton^  3  Atk.  210.) 

The  acts  which  a  court  of  equity  has  restrained  a  tenant  for  life  without  im-  What  acts  of 
leachment  of  waste  from   committing,  are  the  cutting  down  of  ornamental  ^^^^^  *  ^'^'^ 
imbcr   (Packer  v.  Bolingbroke,  referred  to,    1    Mad.  Pract.  141,   2nd  edit. ;  ®^  ®^^.»*7  ^* 
Paekington  v.  Packington,  3  Atk.  315;  Aston  v.  Aston,  1  Ves.  sen.  264;  O'Brien  f"'"J°  *  ,„ 
r.  (TBrien,  Ambl.  107 ;  Stratkmore  v.  Bowes,  2  Bro.  C.  C.  88) ;  and  all  timber  ^"J^t         ' 
rees,  planted  for  ornament  will  be  so  considered,  without  any  regard  to  the  good  or  impeachment 
Md  taste  of  the  person  who  so  planted  them  {Mohun  v.  Lord  Stanhope,  Rolls,  of  ^i^e,  fiDm 
)  March,  1808 ;  referred  to,  1  Mad.  Fr.  143,  2Dd  edit) ;  nor  will  it  make  any  committing. 
liiferenoe  that  the  trees  were  planted  for  that  purpose  by  the  tenant  for  life 

bimself:  ( v.  Coo/tfy,  referred  to,  1  Mad.  Pr.  144,  2nd  edit.)    But  the 

mere  circumstance  of  tne  timber  being  ornamental  to  the  property,  will  not  of 
itself  be  sufficient  to  constitute  what  in  the  eye  of  a  court  of  equity  is  con- 
sidered as  ornamental  timber.  To  render  it  so,  it  must  have  been  planted  for 
that  express  purpose ;  such  as  vistas,  or  avenues,  or  trees  planted  for  the  purpose 
of  excluding  unsightly  objects  from  view  :  {Burgess  v.  Lambe,  16  Ves.  183  ;  Day 
V.  Merry,  16  Ves.  375 ;  Coffin  y.  Cqfin,  1  Jac.  70.)  In  other  respects,  a  tenant 
for  life  without  impeachment  of  waste  may  cpt  down  timber  generally,  treating 
it  in  a  husbandlike  manner,  with  due  regard  to  the  beauty  of  the  place  {Burgess 
V.  LanAe,  sup») ;  still  this  will  not  empower  him  to  cut  down  trees  which  have 
not  arrived  at  a  proper  degree  of  maturity,  though  he  may  doubtless  thin  them 
in  such  a  manner  as  will  assist  the  growth  of  the  rest :  {Perrott  v.  Perotty  sup,) 

A  tenant  for  Ufe  without  impeachment  of  waste  may  be  restrained  from  As  to  mines 
opening  mines  or  quarries  {Whitfidd  v.  Blewett,  2  P.  Wms.  342;   TVaceg  v.  and  quarries. 
Hereford,  2  Bro.  C.  C.  128);  but  not  from  working  mines  or  quarries  already 
opened  {Sounder's  case,  5  Rep.  12)  ;  and  even  new  pits  may  be  opened  for  the  j^^^  fo,  Ijf^ 
purpose  of  working  old  mines :  (Clavering  v.  Clavering,  3  P.  Wms.  388.)  without  ' 

An  injunction  will  also  be  granted  to  restrain  a  tenant  for  life  without  impeachment 
impeachment  for  waste  from  pulling  down  old  family  mansion  houses  or  of  waste,  may 
other  buildings  {Vane  y.  Lord  Barnard,  sup,) ;  or  suffering  them  to  remain  benstrained 
nnoovered  {AbrtJiaU  v.  Bubb,  2  Freem.  53 ;  and  see  1  Hughes  Pract.  Sales,  from  polling 
476  to  478,  2nd  edit.) ;  or  allowing  them  to  become  ruinous  for  want  of  proper  down  hooaes, 
repaiationfl.  ^- 
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WzLLB.      remainderB  hereinafter  limited;  (ft)  and  after  the  decease  of  the  i 
No.  XXXVI.  {demsee  far  Ufe\ 

Wm^devumg 

Real  Property      3.  To  THE  USE  of  such  one  or  more  of  the  children  or  oor 

toJDeoiaee  , 

/wX^ima  remote  issue  of  the  said  {decisee  far  Ufe),  and  for  each  estitecr 

Tnutees.^  estfttes,  interest  or  interests,  in  such  parts,  shares  or  proportuni 

PowJfoT        '^^  subject  to  such  proTisions  for  maintenance,  and  other  poweRoi 

derisee  for  life   provisocs  in  favour  of  any  one  or  more  of  such  chfldren  or  dor 

to  Appoint  ,  , 

amongst  his      remote  issue,  and  in  favour  of  any  one  or  more  excluavely  of  tk 

mora'l^mTte      ^^her  or  Others  of  them,  as  the  said  (devisee  for  Kfe)  shall,  from  tine 

''9^  to  time,  or  at  any  time,  by  any  deed  or  deeds^  with  or  withoBt 

power  of  revocation  and  new  appointment,  or  by  his  last  wiD  b 

writing,  appoint;  and  in  default  of  such  appointnaent,  and  so  fir* 

any  such  appointment,  if  incomplete,  shall  not  extend. 


1°  ^^inf  to      *•  -^^  ^^™  ^^  ^^  ^  *"^  ®^®^  *^®  ^^^^  ^^  children,  if  rsm 
the  QM  of  au    than  one,  of  the  said  (demsee  far  Ufe),  begotten  or  to  be  begottOi 

tenants  in        and  his,  her  and  their  heirs  and  assigns  for  ever,  in  equal  shaiestf 

^^^^'^  "^  ^  tenants  in  common. 

OrosB  5.  And  in  case  any  of  the  said  children  shall  happen  to  dieimfe 

limitations  to        .  j 

smnrivon  in      the  age  of  twcnty-oue  years,  then  the  share  or  respective  shanBOt 

dflalhofanTof  ^^^^  child  or  children  so  dying  respectively,  as  well  ongaul^ 

^T^T^\r     *^5^^™^^8  under  this  cross  executory  limitation,  of  and  in  the  ad 

one.  hereditaments  and  premises,  shall  be  and  enure  to  the  use  of  tk 

survivors  and  survivor  of  such  children,  and  their,  his  or  herheis 

or  assigns  for  ever,  if  more  than  one,  in  equal  shares  as  teDantsiB 

common. 


Tnutees  to  (6)  It  is  not  now,  as  it  formerly  was,  necessary  to  insert  limitations  to  tmitotf 

preeeire  to  support  the  continf^ent  remainders,  in  order  to  preserve  them  from  destrocMr 

contingent  by  the  determination  of  the  preceding  estate  for  life  before  such  reouiDdfli 
remainden,  not  become  yested,  it  being  enacted  by  statute  8  &  9  Vict.  c.  106,  that  ooDtinf0| 
now  actnallj  remainders  existing  after  the  year  1844  are  not  to  fail  by  the  destruction  of  v 
'^iT?'^*  ^^^  P'^^^'^  particular  estate  (sect.  8) ;  still,  so  little  reliance  seems  to  hare  been  pbo<' 
ed    to  7  ^^^  profession  upon  the  operation  of  this  statute,  which  altogether  seems  ittfatf 

oootinne  Uiem.    ^^^^^7  worded,  that  the  clause  still  retains  its  usual  place  in  settlements  di^ 

property,  whether  made  by  deed  or  will. 
How  limitationB  If  several  life  estates  precede  the  contingent  renuunders,  the  limitstiopi  ts 
topreserre  preserve  the  whole  of  tne  contingent  remainders  may,  whenever  brontys 
contingent  desinble,  be  all  contained  in  one  and  the  same  clause,  by  simply  limiting  tv 
nmainden  maj  estate  upon  the  determination  of  each  estate  for  life  to  the  use  of  the  trostatf  to 
be  penned.         preserve,  &c,  a  form  of  which  will  be  supplied  in  some  of  the  forms  rdstuV* 

strict  settlement  of  real  estate. 
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6.  PBOVroED  ALWAYiS,  AND  MY  WILL  18,  AND  I  DO  HEREBY        Wills. 

»£CL.AB£,  that  no  child  or  children  of  the  said  {devisee  for  life)^  No.  xxxvi. 
rho  shall  take  any  share  or  shares  in  the  said  hereditaments  and  wnilkMttQ 
ixemieea  hereinbefore  devised,  by  virtue  of  any  appointment  made  ^^^  Property 

•  to  DfvissB 

a  exercise  of  the  power  hereby  limited,  shall  (unless  such  appoint,  for  Lifi,  with 
lent  shall  expressly  so  direct,)  be  entitled  to  any  share  in  any      Trustees. 
^appointed  portion  of   the  same  hereditaments  and  premises,  Hotch~T 
without  bringing  his,  her  or  their  appointed  share  or  shares  into  ciaaae. 
lotchpot  or  distribution  with  the  other  child  or  children  of  the  said 
devisee  for  life.) 

7.  PbOVIDED    also,    and    I    hereby    authorize    and    em-  Provisions  for 

?OW£R  the  said  {trustees)^  or  the  survivor  of  them,  his  executors 
>r  administrators,  or  other  the  trustees  or  trustee  for  the  time 
>eu]g  of  this  my  will,  in  case  of  any  child  or  children  of  the  said 
devisee  for  life)  shall  be  under  the  age  of  twenty-one  years,  to 
^nter  into  the  receipt  of  the  rents  and  profits  of  the  said  here- 
iitaments  and  premises,  and  apply  so  much  of  such  rents  and 
profits  as  shall  arise  from  the  respective  shares  of  such  child  or 
children  so  under  age  as  aforesaid,  by  virtue  of  the  limita- 
tions  hereinbefore  contained,  in  or  towards  the  support,  main- 
tenance and  education  of  such  child  or  children  respectively, 
during  his,  her  or  their  minority  or  respective  minorities,  in 
such  manner  as  my  said  trustees  or  trustee  for  the  time  being 
shall  think  proper. 

8.  And  in  case  there  shall  be  any  unapplied  surplus,  I  authorize  Unapplied 

,  .       sarplns  to  be 

my  said  trustees  or  trustee  to  invest  the  same  upon  any  security  invested  to 
they  may  think  proper,  and  as  well  upon  personal  as  upon  real  S^^r^ito*be 
or  government  or  funded  securities ;  and  with  power  to  vary  such  JJ'^^^if  5'  *^* 
securities  as  they  or  he  may  think  fit,  so  as  to  form  an  accu*  children  dariog 
mulating  fund,  both  the  principal  and  interest  of  which  may,  at  paid  ovw  to 
the  discretion  of  my  said  trustees  or  trustee,  be  applied  for  the  ^^g^'ofl^L 
benefit  of  the  child  or  children  out  of  whose  share  or  respective 
shares  the  same  shall  have  arisen,  for  his,  her  or  their  benefit  or 
advancement  during  his,  her  or  their   minority  or    respective 
minorities ;  and  if  not  so  applied,  such  unapplied  surplus  shall  be 
paid  over  unto  such  child  or  children  when  he,  she  or  they  shall 
respectively  attain  the  age  of  twenty-one  years. 

VOL.  II.  3   H 
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^"J^  9.  And  in  case  the  said  (devisee  for  Kfe)  shall  have  no  dSi, 

No.  XXXVI.  childrcD,  or  issue  who  shall  survive  me^  and  shall  live  to  atta 
wui^devitrng  ^^  ^^  ^^  tweutj-one  years^  then,  as  to  all  and  mngnlir  tk 
^^^^^  aforesaid  hereditaments  and  premises,  to  thb  use  of  my  on 
/or  ufe,  with  right  heirs  for  ever. 

Remainder  to 
Trusteei. 

uitimlto"  10.  Provided  .  always, •  and  my  will  is,  and  I  hbebt 

^righTheirt  -^^^HOBIZE  AND  EMPOWER  the  Said  (ckvtsee  far  Kfe),  fifom  ti« 

oftertator.       to  time  or  at  any  time  duing  his  lifetime,  and  after  his  decent 

VataoB^  *^""*  then  during  the  minority  of  any  of  his  children  or  issue  entitJedto 

rack-rent        hq j  shares  in  the  aforesaid  hereditaments,  for  the  trustees  or  trofitee 

for  the  time  being  of  this  my  will,  with  the  concurrence  of  Bockof 

the  said  children  so  entitled  as  aforesaid  as  shall  have  attained  tk 

age  of  twenty-one  years,  by  any  deed  or  deeds  either  rcfcmDg  cr 

not  referring  to  this  present  power,  or  to  demise  or  lease  all  > 

any  part  of  the  said  hereditaments  and  premises  at  rack-reDt,  eitkr 

from  year  to  year,  or  for  any  absolute  term  not  exceeding  tweotf* 

one  years,  in  possession  and  not  in  revennon,  provided  such  letfs 

or  leases  shall  contain  a  proviso  for  re-entry  in  case  the  rent  be 

twenty-one  days  in  arrear,  and  so  that  the  lessee  or  lessees  thereof 

be  not  made  dispunishable  for  waste.     [Add  power  to  danfi 

trustees;  appointment  of  trustees  as  executors;  and  clause  of  rtst' 

catioHy  ut  antey  No.  Yin.,  clauses  8,  9,  10,  pp.  664,  665.] 

In  witness,  &c 
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No.  XXXVII. 


REQUEST  OF  ONE-THIRD  OF  RESIDUARY  ESTATE  TO  WHICH 
TEOTATOR  IS  ENTITLED  UNDER  THE  WILL  OF  A  DECEASED 
UNCLE.  UPON  TRUST  mK  THE  SEPARATE  USE  OF  A  SISTER 
OF  TESTATOR  FOR  LIFE  FOR  HER  SEPARATE  USE,  WITH 
POWER  OF  APPOINTMENT  IN  FAVOUR  OF  HER  CHILDREN ; 
AND  IN  DEFAULT  OF  APPOINTMENT,  UPON  TRUST  FOR 
HER  CHILDREN  ABSOLUTELY,  AND  IN  CASE  OF  NO  CHIL- 
DREN TO  GO  TO  TESTATOR'S  BROTHER  ABSOLUTELY. 
PROVISO  FOR  DETERMINING  SISTER'S  INTEREST  IN  CASE 
SHE  SHALL  MARRY  A  PARTICULAR  PERSON.  DEVISE  OF 
PREMISES  WHICH  TESTATOR  HOLDS  AS  MORTGAGEE  IN 
POSSESSION  IN  FEE,  AND  ALSO  OF  THE  MORTGAGE  MONEY 
TO  HIS  BROTHER.  SUBJECT  TO  THE  SUBSISTING  EQUITY 
OF  REDEMPTION.  BEQUEST  OF  A  BOND  DEBT  FOR  750/. 
DUE  FROM  TESTATOR'S  BROTHER-IN-LAW  TO  THE  WIFE. 
POWER  FOR  TRUSTEES  TO  DEFER  CALLING  IN  DEBTS 
OWING  TO  TESTATOR  FROM  HIS  BROTHER-IN-LAW.  BE- 
QUEST  OF  RESIDUE  BETWEEN  TESTATOR'S  BROTHER  AND 
SISTER  IN  EQUAL  SHARES,  (a) 


1.  Redtal  that  testfttor  is  entitled  to 

one-third  of  residaary  estate. 

2.  Bequest  of  te8tator*8  share  in  re- 

siduary estate  to  trustees. 

3.  Habendum. 


4.  Power  for  trustees  to  adjust  ac- 
counts with  former  executors. 

6.  In  case  residuary  estate  shall  be 
received  by  testator  in  his  life- 
time, he  bequeaths  a  similar  sum 
to  trustees. 


(a)  All  conditions  in  restraint  of  marriage  were  prohibited  by  the  civil  law  as  Conditions  in 
oontraiy  to  public  policy  (God.  Orph.  Leg.  pt.  1,  c  15),  nor  are  such  conditions  reBtraint  of 
looked  upon  in  a  favourable  light  by  our  own  courts ;  still,  the  latter  have  not  marrii^ 
adopted  the  rule  to  the  unqualified  extent  laid  down  by  the  civil  law,  and  have 
supported  conditions   restraining  marriage,  when  confined  within  reasonable 
limits,  and  not  used  as  a  mere  cover  to  restrain  marriage  generally  or  amounting 
to  an  absolute  injunction  to  celibacy ;  (Co.  Lit.  42 ;  WUliams  v.  Porter^  1  Cha. 
Cas.  142;   Creagh  v.  Wilson,  2  Vem.  673;  Barton  v.  Barton,  2  Vem.  763; 
Askion  v.  Ashton,  Pre.  Cha.  226;  Booth  v.  Booth,  2  Cha.  Cas.  199 ;  Reynisk  v. 
Martin,  3  Atk.  330;  Beeves  v.  Heame,  5  Vin.  Abr.  343,  pi.  31 ;  PulUng  v. 
fieac^,  3  Wils.  21 ;    Ferryn   v.  lAoyd,  9  East,  170;   Dashwood  y.  Bnlkeiey, 

3  H  2 
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WiLLB. 

No.  XXXVIL 

Bequett  of 

One-third  o/ 

'Jiesidtianf 

Estate  for  the 

SeparcUe  Use  of 

a  Sitter  of 

Testator, 


6.  Trustees  io  stand  possessed  of  re- 
siduary estate  upon  trust  to 
invest,  &c 

7*  In  case  testator's  sister  shall  leave 
no  issue,  upon  trust  for  testator's 
brother  absolutely. 

8.  Proviso    for   determining   sister's 

interest  in  case  of  her  marrying 
a  particular  individuaL 

9.  Trustees    to    stand  possessed    of 

forfeited  bequest,  upon  trust  for 
testator's  brother. 

10.  Recital  that  testator  is  mortgagee 

in  fee  in  possession. 

11.  Devise  of  mortgaged  premises  and 

mortgage    debt    to    testator's 
brother. 


^2.  In  case  mortgage  debt  is  pud  tf 
in  testator^s  lifetime,  he  W 
queatbs  the  moneys  so  ncM 
to  his  brother. 

13.  Recital  that  testator's  brotbeML- 

law  is  indebted  to  him  in  a  bo^ 
debt  for  750/.,  and  bcquotrf 
debt  to  debtor's  wife. 

14.  Trustees  authorized  to  defer  ol- 

ing  in  debts  owing  from  lvoti»> 
in-law. 

]  5.  Debts  owing  to  be  taken  al  Aa 
nominal  amont. 

16.  Bequest  of  residue  betvees  Is- 
tator's  brother,  and  his  '^ 
the  wife  of  brother-in-lsw. 


[Commence  vnH,  ut  ante^  No.  L,  clause  l»  p.  632.] 


Recital  that  j^  Whereas  I  am  entitled,  under  the  will  of  my  late  nnde 

testator  is  y  y 

entitled  to        {name)  (after  payment  of  his  just  debts,  funeral  and  testamenteij 

one-third  of 

residuary  estate* , 

10  Ves.  230.)  Hence  a  condition  prescribing  the  ceremony  and  pisce  of  ntf' 
riage  has  been  holden  good  (Stackpole  v.  Beaumont,  3  Ves.  98);  still  more  go fl 
a  condition  good  which  only  limits  the  time  to  twenty-one,  or  any  other  ictfM- 
able  age :  {Scott  v.  Tifler,  2  Bro.  C.  C.  491.)  An  injunction  to  ask  consentB 
lawful  as  not  restraining  marriage  generally:  (Sutton  y.  Jewkes,  2  Cba.  0». 
95 ;  Creagh  v.  Wilson,  2  Vem.  573 ;  Ashton  v.  Ashton,  Pre,  Cha.  226  j  Ctowj 
V.  Gray  don,  2  Atk.  616 ;  Hemming  v.  Munckhy,  1  Bro.  C.  C.  304;  Daskwooi 
V.  Bvlkeley,  2  Ves.  250.)  A  condition  prohibiting  a  widow  from  marryiBl 
again  is  not  unlawful  (Jordan  v.  Holkham,  Ambl.  209 ;  Barton  r.  ^'^.  fj 
1  Bro.  C.  C.  304  ;  neither  is  a  condition  not  to  marry  some  particular  'n*J^™ 
(Jervoise  v.  Duke,  1  Vem.  19 ;  Randall  ▼.  Payne,  1  Bro.  C.  C.  65 ;  Staeipok^ 
Beaumont,  3  Ves.  97)^  or  one  of  a  particular  country,  as  a  Scotchmsn,  or  tk 
like :  (Perry  v.  Lyon,  9  East,  170.) 

There  is  a  diversity,  however,  in  the  construction,  in  conditions  lelsOJVj" 
marriage,  depending  first,  upon  whether  such  conditions  be  precedent  ^^'^'|~||^ 
quent ;  secondly,  upon  the  nature  of  the  property  (via.,  whether  real  or  pew*" 
estate)  to  which  such  condition  is  annexed. 

But  whether  such  condition  be  annexed  to  real  or  to  personal  estate,  nnf 
riage  be  a  condition  precedent,  it  must  be  performed  before  the  party  ^^^^^ 
under  it  can  become  entitled  (Qorbut  v.  HiUon,  1  Atk.  381 ;  EUis  f-  ^ 
1  Sch.  &  Lef.  1 ;  Lhyd  v.  Branton,  3  Mer.  1 16) ;  consequently,  if  the  p«]^<r 
before  the  condition  is  performed,  or  if  by  any  means  the  condition  c*""*^, . 
performed,  the  condition  must  altogether  fail  (Harvey  y,  Aston,  1  Atk.^'t 
Atkins  V.  Hieeocks,  ib.  600 ;  Elton  v.  Elton,  3  ib.  504 ;  Reeves  v.  H«irs«.^J* 
Abr.  S43,  pi.  31  ;  Statute  v.  Beaumont,  3  Ves.  98;  Monckhause  ▼•""Jf' 
1  Bro.  C.  C.  391 ;  Lowe  v.  Manners,  6  B.  &  Aid.  517 ;  Long  v.  RiMt»>^^ 
&  8tu.  179)*  for  it  is  quite  clear  that  where  a  condition  precedent  ^'^^'''?V2[ 
possible,  even  though  there  be  no  default  on  the  part  of  the  devisee  hiioflA 
the  gift  cannot  take  effect  (Rouldell  v.  Currer,  1  Wils.  169;  S.  C,  2  Bio-^ 
67 ;  Bertie  v.  Falkland,  2  Vem.  340),  as  the  performance  of  the  ooodiVB 
forms  the  very  ettenoe  of  the  donation. 


Dutinctiona 
betwera 
conditiona 
precedent  and 
snbseqiient,  and 
how  far  the 
rules  of 

constraction  are 
dependent  upon 
the  nature  of 
the  property  to 
which  they  are 
annexed. 

As  to  conditions 
precedent 
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expenses),  to  one-third  part  of  the  moneys  to  arise  from  the  sale     Wills. 
of  bis  real  and  personal  estate.  No.  xxxvii. 


Bequtitof 
On^tkirdof 


Bat  where  the  perfoimance  of  a  condition  auhsequent  becomes  impossible,   p^^ff"^ 
then  the  estate  to  which  it  is  annexed  becomes  absolute  (Thomas  v.  Howell,  aZ^Z,ZI^ 
1    Salk.  170;  Aislabie  v.  Rice,  J.  B.  Moore,  368;  Orapdon  v.  Hieks,  2  Atk.  ^^^^^^ 
1 6).  and  the  devisee  will  hold  the  property  discharged  from  the  condition  alto-       Testaior, 
Ketfaer.  

'With  respect  to  conditions  subsequent  annexed  to  bequests  of  real  and  per^  As  to  conditiaiis 
sonal  estate,  the  diversity  is,  that  where  such  condition  is  attached  to  a  devise  of  sobseqnent. 
real  estate,  and  there  is  a  limitation  over  on  breach  of  the  condition,  such  limi-  Diatinction 
tation  over  will  be  in  the  nature  of  a  conditional  limitation,  on  breach  of  which  as  to  the 
the   party  to  whom  the  lands  are  limited  over  will  thereupon  become  entitled  oonstractioii  of 
without  entry  or  claim  :  (Scholasticd's  case^  Plow.  403 ;  3  Rep.  206,  a ;  Large's  conditions 
case,  2  Leon.  82 ;  Rundale  v.  Eiley,  Carth.  170  ;  Dy.  129;  Fry'*  case,  1  Ventr.  robsequent, 
199  ;  Anon,  2  Mod.  7.)    But  if  no  estate  be  limited  over,  then  it  will  be  a  con-  ^^en  *nnexod 
difeion  at  common  law,  of  which,  until  recently,  only  the  heir  could  have  taken  **\,     ^ 
advanta|(e ;  but  now,  under  more  recent  enactments,  a  right  of  entry  for  condition  !1  J!!„  i    .  . 
broken  may  be  either  conveyed  bv  deed  (8  &  9  Vict.  c.  106,  ss.  6,  6),  or  devised  ^         ^^^^ 
hy  will  (1  Vict  c.  26,  s.  2) ;  still,  no  actual  estate  will  be  acquired  under  either 
of  the  above-mentioned  enactments  until  the  heir,  grantee,  or  devisee  shall  make 
an  actual  entry  on  the  premises ;  and  unless  such  entry  be  made  within  twenty 
years  after  breach  of  the  condition,  such  right  of  entry  will  be  barred  by  the  late 
Statute  of  Limitations :  (3  &  4  Will.  4,  c.  27,  s.  3.) 

If  the  limitation  over  be  attached  to  a  bequest  of  personal  estate,  then,  unless  As  to  personal 
there  be  a  limitation  over,  it  will  be  regarded  as  in  terrorem  only,  to  make  the  estate. 
party  careful,  but  not  to  avoid  the  bequest;  consequently,  as  such  condition  has 
no  operation  upon  the  gift  itself,  it  becomes  a  mere  nullity :  {Ballasts  v.  Ermine, 

1  Cha.  Cas.  22 ;  Sutton  v.  Jetokes,  2  Cha.  Cas.  &5 ;  Hicks  v.  Pendarves,  Freem. 
41  ;  Siratton  v.  Grimes,  2  Vern.  357 ;  Aston  v.  Aston,  2  Vem.  462;  Semphill 
V.  Bayley,  1  Pre.  Cha.  562 ;  S.  C,  1  Eq.  Ca.  Abr.  213 ;  ChavMcey  v.  Oraydon, 

2  Atk.  616;  Wheeler  v.  Bingham,  3  Atk.  364;  Clarke  v.  Parker,  19  Ves.  14; 
Lioyd  V.  Branton,  3  Mer.  108 ;  Marples  v.  Bainbridge,  1  Mad.  590.) 

And  even  in  tjie  case  of  conditions  precedent,  where  the  legacy  is  given  upon  How  far  the 
marriage  with  consent,  although  the  act  of  marriage  itself  is  essential  to  the  *»  terrorem 
Testing  of  the  gift,  still,  unless  there  is  a  bequest  over  upon  marrying  without  doctrine  extends 
such  consent,  the  condition,  so  far  as  tie  consent  is  concerned,  wUl  be  held  to  tow^ditions 
be  merely  in  terrorem,  and  the  condition  as  to  marriage  to  be  suflSciently  per-  P'«<*<^«>'- 
formed  by  the  ac$  of  marriage  alone.    To  this  rule,  however,  there  seems  to  be 
the  three  following  exceptions ;  as,  first,  where  the  legatee  takes  a  substituted 
provision  for  the  previous  gift  in  case  of  marrying  without  such  consent;  as,  a 
legacy  of  10/.,  instead  of  a  previous  bequest  of  100/.    Secondly,  where  the 
marriage  with  consent  forms  one  of  two  alternate  events,  on  either  of  which  the 
legatee  will  become  entitled ;  as,  marriage  with  consent,  or  on  attaining  a  certaia 
age,  neither  of  which  events  take  place,  and  in  fact  become  impossible  in  conse- 
quence of  the  legatee  marrying  without  consent  and  dying  under  the  required 
^e :  {Hemmings  v.  Munehley,  1  Bro.  C.  C.  314 ;  S.  C.,  1  Ck>z,  39 ;  I  Jarm. 
Wills,  840.)    And  thirdly,  where  the  marriage  with  consent  is  limited  to  the 
legatee's  minority,  which  is  but  a  ftir  and  reasonable  restraint;  as  marriage 
under  age,  without  the  consent  of  parents  or  guardians,  is  contrary  to  the 
political  institutions  of  this  country :  (1  Jarm.  WUls,  839*) 

Neither,  it  seems,  will  a  residuary  clause  in  a  will,  simply  as  such,  be  con-  How  far 
■ideied  in  the  same  light  as  a  positive  bequest  over  so  as  to  render  the  condition  applicable  to  a 
effectual;  but  it  will  be  otherwise  if  there  is  an  express  direction  that  the  legacy  residoaiy 
on  breach  of  the  condition,  shall  sink  into  and  become  part  of  the  residue:  b«qa«t^ 
iJVh^ler  V.  Bingham,  3  Atk.  364;    Lloyd  v.  ^ran^oa,  3  Mer.  108 ;  1  Jarm. 
Wills,  841.) 

A  requisition  to  marry  with  consent,  imposed  by  a  testator  on  his  daughters. 
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Wills.  2.   NoW  I  DO  HEREBY  GIVE  AND  BEQUEATH  all  tbat  my  flil 

Ko.  XXXVII.  one-third  part  or  share  of  and  in  the  said  reddaary  estate  tnl 
^~j^ ^    effects^  and  all  my  rights  title  and  interest  therein^  unto  (fmstet.) 

Ont-tkirdof 

Ettaiefortke      3.  To  HOLD  unto  the  Said  (trtutees),  their  execators,  adnuiii- 
^^I'^^^^^trators  and  assigns^  upon  the  trusts^  and  for  the  ends,  intents  ul 
Tettator.     parposes  hereinafter  declared. 

Bcqnwt  of 

testator's  share         ^      a  -r  i        •] 

ofrasidnacy  4.   AND     I     HEREBT     AUTHORIZE     AND     EMPOWER    the  SIB 

^toes.  (tru8tee8)y  and  the  survivor  of    thern^  his  executors  or  adminii- 

Habendnm.       trators^  or  Other  the  trustees  or  trustee  for  the  time  being  of  tin 

^siSwto        ^^  ^^  *^  adjust,  settle  or  compromise  with  the  executors  of  tke 

adjust  aocoonts  Said  (testotor^s  name),  all  accounts  relating  to  my  said  third  put 

execaton.        or  share  in  the  said  residuary  estate  and  effects  so  bequettM 

to  me  as  aforesaid ;  and  also  to  refer  to  arbitration  any  questkioi 

or  disputes  (if  any)  that  may  arise  in  relation  thereto,  or  otherwiK 

to  settle  and  adjust  the  same  in  such  manner  and  upon  sock 

terms  as  my  said  trustees  or  trustee  for  the  time  being  naj  in 

their  or  his  discretion  think  proper;  and  to  give  good  and  effectoil 

releases  and  discharges  to  the  said  executors  of  the  said  (tatatBrt 

name)  in  respect  of  my  said  third  part  or  share  of  the  vii 

residuary  estate  and  effects. 

In  ttse  5.  And  in  case  the  said  one-third  part  op  share  in  the  «i 

rwidQaiy  sstato        .  •     j  l» 

shaU  be  rcsiduary  estate  hereinbefore  bequeathed  should  be  receifed  oj 

teStorb^his    ™®  ^^  ^7  lifetime,  then  I  give  and  bequeath  unto  the  vH 
bMuelaSw  a      {^tistees),  their  executors,  administrators  and  assigns,  a  sum  « 
aimiiar  sam  to  money  cqual  to  the  amount  so  received,  to  be  held  by  them  npoo 
such  and  the  same  trusts,  and  for  such  and  the  same  ends,  inteoti 
and  purposes  as  are  herein  expressed  of  and  concerning  mj 


BeqnisitioQ  to  ^ho  were  then  spinsters,  H  was  held,  did  not  apply  to  a  daughter  who  ifttf* 

many  with  wards  married  in  the  testator's  lifetime,  and  was  a  widow  at  hii  <!<—*' 

consent  is  (Crommdm  T.  Cromme/tii,  3  Ves.  227.)    To  adopt  a  oontraiy  oonstmotioB  wow 

satisfied  by  a  produce '"^      '        *•-       - 


jduce  the  absurdity  of  ubliginff  the  lef[[atee  to  many  again  in  order  to  provw 

marriage  with    for  her  children  (if  any)  by  her  former  husband ;  and  it  seems  that  if  in  fmj 

T^y^         case  a  legatee  marry  with  her  fether'a  consent,  or  eTen  obtains  his  lub^qnf" 

\ifl!hZ*  approbation,  she  will  be  entitled  to  all  the  benefit  attached  by  him  to  maf^ 

uieume.  ^^y^  ^^^  required  consent  {Wheeler  r.  Warner,  1  Sim.  &  Sto.  304),  ssi^'^^ 

possible  a  testator  could  intend  to  place  a  daughter  manring  witii  lui  o*^ 

consent  in  a  worse  situation  than  if  she  had  mairied  with  that  of  tfietrn^' 

(1  Hughes  Piact  Sales,  375,  2nd  edit) 
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"third  part  in  the  said  reddtiarj  estate  and  premises ;  such  sum  so      Wills. 
"bequeathed  in  lien  thereof  to  carry  interest  at  the  rate  of  4/.  per  2^0.  xxxvii. 
oentum  per  annum  from  the  time  of  my  decease.  Bemie^of 

Onerikvrdof 
Rctidtutrti 

6.  And  my  will  is,  and  I  do  hebbbt  dibect,  that  the  Estau firths 
cudd  {tru^ees)y  or  the  survivor  of  them,  his  executors  or  adminis^    ^a^ar'qf 
-trator,  or  other  the  trustees  or  trustee  for  the  time  being  of  this      Tettator. 
my  will^  do  and  shall  stand  and  be  possessed  of  the  said  third  part  Trustees  to 
in  the  said  residuary  estate,  or  in  case  of  my  receiving  the  same  in  of  leeidaaiy 
my  lifetime,  of  the  said  sum  so  bequeathed  in  lieu  thereof,  with  ^^to  mrest, 
interest  at  the  rate  aforesaid,  from  the  time  of  my  decease,  upon  ^' 
TRUST  [Insert  trusts  for  investment^  ut  ante,  Na  YL,  clause  14, 
p.  657 ;  that  trustees  shall  pay  income  to  testator^ s  younger  sister  for 
her  KpBf  for  her  separate  use,  with  powers  of  appointment  amongst  her 
children^  and  in  default  of  appointment,  upon  trust  for  children 
absolutely,  ut  ante.  No.  XL,  clauses  10,  11,  12,  p.  685 ;   also 
hotchpot  clause  and  provisions  for  maintenance  and  advancement^  ut 
ib.y  clauses  20,  21,  pp.  658,  659.] 

7.  And  in  case  my  said  sister  shall  leave  no  children  who  shall  ^°  <^*^ 

testator's  sister 

survive,  then  as  to  the  whole  of  the  said  trust  moneys,  stocks,  shall  leave  no 
Amds  and  securities,  upon  tbust  for  my  brother  (name),  bis  ezecu-  Swt'fo/"  ^^" 
tors,  administrators  and  assigns,  absolutely,  and  to  pay,  assign  and  ^^^'^'^ 
transfer  the  same  to  him  and  them  accordingly.  absoiateiy. 

8.  Provided  always,  and  my  will  is,  and  I  do  hereby  Pro^riso  for 

•        •  . .  detemiiiuiiff 

EXPRESSLY  DIRECT  AND  DECLARE,  that  in  CaSC  my  Said  younger  sister's  interest 

sister  shall  at  any  time  marry  {name  and  description),  then  and  mi^„^]^'^ 
from  thenceforth  all  and  every  the  trusts  and  powers  herein- P"rticniar 

indiTidoaL 

before  limited  and  declared  in  favour  of  her  and  her  children 
or  other  issue,  shall  cease  and  determine  in  the  same  manner  as  if 
she  were  then  actually  dead  without  having  left  any  children,  who 
by  virtue  of  the  limitations  and  trusts  herein  contained  would 
have  been  beneficially  entitled  under  this  my  will. 

9.  And  my  said  trustees  do  and  shall  stand  possessed  of  the  said  Tmstees  to 

•  .         stand  possessed 

trust  moneys,  stocks  and  securities,  upon  trust  for  my  said  brother,  of  forfeited 
his  executors,  administrators   and  assigns,  absolutely,  and  shall  ^^  f^^^^^ 
pay,  assign  and  transfer  the  same  to  him  and  them  accordingly.       ^^^'' 
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Wills.  IQ.  And  WHEREAS  I  have  been  for  many  years  mortgagee  h 

No.  xxxviL  possession  of  all  [describe  parcels],  and  which  were  coDveyel 

Bequest  of  ^^^  assured  to  me  by  certain  indentures  of  lease  and  release  (kd 

^^^^f^  ^  respectively  the  and  days  of  ,  subject  to  redemp- 

Estaufor  ike  tion  on  payment  of  the  sum  of  I5OOO/L  and  interest  at  4iL  per  cent 

a  SiiUT  *qf  per  annum,  on  a  certain  day  therein  mentioned^  and  long  abk 

Tettatar.  pug^;   which  Said  som,  together  with  a  considerable  arreirflf 

Recital  that  interest,  is  still  owing  to  me  upon  the  said  mortgage  secoritj. 

^co  veil  or  18 
mortgagee  in 

feempwaeesioiL      |j^  jj^^  j  ^^  HEREBY  DEVISE  unto  my  Said  brother  {nam] 

mortgaged        his  hcirs,  cxecutors,  administrators  and  assigns,  ^rst^  all  tbt 

moiw'e^ebt    ^®  aforesaid  {short  general  description  of  parcels),  and  all  ote 

to  t^utor'a      hereditaments  and  premises  vested  in  me  as  a  security  for  the  aid 

mortgage  debt,  and  all  my  estate^  right,  title  and  interest  theran; 

secondly y  all  that  the  aforesaid  mortgage  debt  or  principal  som  of 

lOOOL,  together  with  all  interest  which  shall  be  due  thereon  it 

the  time  of  my  decease ;  to  hold  the  said  mortgaged  hereditir 

ments  and  premises  unto  and  to  the  use  of  my  said  brother,  bis 

heirs  and  assigns  for  ever,  subject  nevertheless  to  such  right  or 

equity  of  redemption  (if  any)  (6)  as  may  be  now  subsisting  in  the 

same  premises ;  and  to  hold  the  said  mortgage  debt  or  prindpil 

sum  of  1,0002.  and  interest  unto  my  said  brother,  his  ezecotorB, 

administrators  and  assigns,  for  his  and  their  absolute  use  and 

benefit. 


In  case  12.   AnD  I  DO   HEREBY  FURTHER  DECLARE,   that  in  case 

b^^fdTffl?*  said  mortgage  debt  or  principal  sum  of  lOOOL,  or  any  part  thereof, 

teautor's  ghall  be  paid  off  in  my  lifetime,  then,  and  in  such  case,  and  in  lica 

lifetime,  oe  ,  \l*J 

beqaeaths  the  thereof,  I  givc  and  bequeath  unto  my  said  brother  {name)^  tbesaia 
nceiTerto  hia .  ^^^  ^^  I9OOOL,  or  such  other  sum  as  shall  be  equal  to  the  amount 

^^^-  BO  paid  off,  to  be  paid  to  him  out  of  my  general  personal  estate 

Recital  that  13.  And  WHEREAS  my  brother-in-law  {name\  the  husband  d 

brother-iD-Uw  my  elder  sister  {name),  is  now  indebted  to  me  in  the  sum  of  7501} 

is  indebted  to,  f^^  ^y^,^   ^^^  j  j^^y   y^   y^^^^  ^^^^    ^j^^  ^^  ^f 


Practical  (6)  The  equity  of  redemptioD,  although  not  barred  bj  lapse  of  time  or  (^ 

remarka.  circumstaooes  at  the  time  of  making  the  will,  may  nevertheless  hare  beoomei^ 

at  the  time  of  the  testator's  decease,  from  which  time  the  will  is  now  ot^  ^ 

speak,  and  not  from  the  time  of  the  making. . 
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V'OW   I  DO   HEREBY   GIVE  AND   BEQUEATH  untO   my  8ud   elder        WiLiA 

ister,  the  wife  of  the  said  (brother-in-law^ s  name)y  the  said  sum  of  No.  XXXVII. 
50/1  so  due  and  owing  and  secured  to  me  as  aforesaid,  and  all    semteMi  of 
Qterest  which  shall  be  due  thereon  at  the  time  of  my  decease,  for   ^'^^  ^ 
ler  own  absolute  use  and  benefiL(c)  Ettaufor  the 

Separate  Uee  oj 
aSiiter  of 

14.  And   my   will   IB,  and   I   do   HEBEBY   AUTHOBIZE  and       TesUOor. 

SHPOWEB  (but  do  not  require)  my  said  trustees  or  trustee  for  the  iiim  in  a  bond 
ime  being  to  defer  the  calling  in  the  said  sum  of  750L,  or  of  and  bequest  of 
jiy  other  debt  or  debts,  carrying  interest,  which  may  be  due  J^^*®^**^''* 
jid  owing  to  me  from  my  said  brother-in-law  {name)y  at  the  time  Trostees 
rf  my  decease,  for  such  period  as  my  said  trustees  or  trustee  shall  Sefw^^l^^in 
hink  fit.  ^^^^  ^^^S 

from  the 
*  brother-m-law. 

15.  And    I    do    HEBEBY    FUBTHEB     DECLABE,    that     in     the  Debts  owing  to 

raluation  and  distribution  of  my  residuary  personal  estate  such  their  nominal 
lebt  or  debts  so  due  and  owing  to  me  from  the  said  (brother-in-laufs  ^^^^^ 
tame)  shall  be  taken  at  the  nominal  amount  or  amounts  thereof  in 
;he  distribution  of  my  residuary  personal  estate.  Pbovided 
!7EV£BTHELESS,  that  the  power  hereinbefore  contained  of  leaving 
rach  debt  or  debts  as  aforesaid  outstanding,  shall  extend  to  the 
nil  amount  or  amounts  of  such  debt  or  debts,  whether  the  same 
ihall  exceed  the  amount  of  such  last-mentioned  share  or  not 

16.  And  all  the  rest^  residue  and  remainder  of  my  estate.  Bequest  of 
i)oth   real   and    personal,   I    give  and   bequeath  unto   my   said  J^J^J^^^*^"" 
t>rother  (name\  and  my  said  elder  sister  (christian  name\  the  wife  *>">ther  and  his 

^ ,  '  "  ^  ,  sister,  the  wife 

>f  the  said  (brother-in-law^  in  equal  shares  as  tenants  in  common,  of  his  brother- 
_Add   clause  empowering  trustees  to  give  receipts^  Sfc;  power  to 
change  trustees ;  appointment  of  trustees  as  executors  ;  and  clause  of 
^evocatiouj  ut  ante.  No.  YIIL,  clauses  6  to  9  inclusive,  pp.  664, 
J65.] 

In  witness,  &c. 


(e)  By  beqaeathing  the  debt  to  tbe  wife  instead  of  releaaing  the  busband  practical 
^m  the  claim,  a  considerable  Bavinf(  in  legacy  duty  is  effected  ;   as,  upon  a  suggestions, 
release  of  tbe  debt  to  tbe  debtor,  who  is  a  stranger  in  blood  to  tbe  testator, 
I  duty  of  10/.  per  cent  would  attach,  whereas  upon  a  bequest  to  the  testator's 
lister  the  duty  would  only  be  21,  lOs.  per  cent 
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Na  XXXVUL 


WILL,  OF  A  BREWER,  BY  WHICH  HE  BEQUEATHS  IS  SHAB 
(ONE  MOIETY)  IN  THE  BUSINESS  AND  STOCK  IN  TRADE.  TO 
HIS  SON,  AND  APPOINTS  HIM  AS  HIS  SUCCESSOR  IN  IHl 
PARTNERSHIP  FIRM,  AND  HIS  SPECIAL  EXECUTOR  AS  TO 
THE  BUSINESS. 


1.  CommenoemeDt. 

2.  Recital  that  testator  carries  on  the 

business  of  a  brewer  in  partnership. 

3.  Appointment  of  testator's  son  as  his 

successor  in  the  partnership. 


4.  Beqnest  of  testator's  share  in  th 

business,  stock  in  trade,  &c. 

5.  Appointment   of    son    aa 

executor  in  aU  matten 
to  the  business. 


CommeDoemeDt     1.  THIS  IS  THE  LAST  AND  ONLY  WILL  OF  MB 
{testator^  of^  &C.9  brewer. 

■ 

Beoitai  that  2.  Whebeas  I  now  Carry  on  the  trade  or  business  of  a  oomnMii 

on  tbe'^boaiiieas  brewer  at  {name  of  place  ofbutine8s\  in  partnership  with  (^partner  s 
wrtoenST  "*    »«"*«),  under  certaio  indentures  of  partnership  dated  the  diy 

of  ,  under  which  I  am  entitled  to  one  moiety  of  the  oud 

business,  and  the  goodwill  thereof,  stock  in  trade  and  effects,  witk 
power  either  by  deed  or  by  will  to  appoint  a  successor  in  my  steid 
in  the  said  partnership  business. 

Appdntment  of  3.  Now  in  ezercise  of  the  aforesaid  power,  and  of  erery  other 
his  sacoeflMT  'm  power  and  authority  vested  in  me  under  or  by  Tirtue  of  the  mii 
the  putnecBhip.  hereinbefore  mentioned  indenture  of  partnership,  I  do  hesebt 

BY  THIS  MT  WILL  SUBSTITUTE  AND  APPOINT  my  SOB  (name)  tS 

be  my  successor  in  the  siud  partnership  business^  with  aU  and 
every  the  rights,  powers,  privileges  and  authorities  which  I  sb 
entitled  to,  or  am  empowered  to  confer  upon  him  as  my  snocesw 
in  the  said  partnership  business. 
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4.  I  ALSO  OIYE  Aim  BEQUEATH  nnto  mj  said  eon  (name),  his      Wills. 
txecutors,  administrators  and  assigns^  absolutely,  all  my  estate,  Ko.  xxxvilL 
erm^  right,  title  and  interest  in  the  said  trade,  business,  and  the        "^^ 
goodwill  thereof;  and  also  of  and  in  all  buildings  in  which  my  said  9f^  Brewer^  htf 
rade  or  business  is  carried  on,  or  in  anywise  connected  therewith;  bequeaths  hu 
md  also  of  and  in  all  fixtures,  machinery,  plant,  utensils,  stock  in  tkeB^nulimd 
rade  and  effects  which  shall  be  employed  in  or  about  my  said^*^**^^* 

xade  or  business  as  a  common  brewer  at  the  time  of  my  decease ;       

md  also  of  and  in  all  policies  of  insurance  against  loss  or  damage  testator'B  ihare 
Tom  fire  of  the  said  partnership  estate  and  effects;  and  also  of  and  JJoci*i^"S^ 
A  all  book  and  other  debts  which  shall  be  owing  to  me  at  the  time  ^^ 
>f  my  decease  in  respect  of  the  said  trade  or  business ;  and  also  of 
and  in  all  books  of  account,  papers,  writings,  vouchers,  and  other 
iocuments  relating  to  or  in  anywise  concerning  the  said  trade  or 
business. 

5.   And   I   do    HEBEBT  constitute   and    appoint    my  said  Appomtment  of 

son  (name)  to  be  my  sole  and  special  executor  so  far  as  relates  to ^'^toriaaii 
my  said  stock  in  trade,  policies  of  insurance,  book  and  other  debts,  J?^*^*^'**^ 
and  all  other  matters  and   things  relating  to  my  said  trade  or 
business  hereinbefore  bequeathed,  and  which  I  hereby  expressly 
direct  my  general  executors,  hereinafter  appointed,  shall  have  no 
power  or  control  over  whatsoever,  (a) 


(d)  See  observatioDS  as  to  special  ezecutorship,  ante,  p.  826,  n.(a) 
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No.    XXXIX. 


WILL,  OF  AN  ATTORNEY.  IN  WHICH  HE  BEQUEATHS  HE 
SHARE  (ONE  MOIET50  OF  THE  BUSINESS  TO  HIS  SOX,  AM) 
APPOINTS  HIM  AS  HIS  SUCCESSOR  IN  THE  PARTNERSHIP 
FIRM,  WITH  POWER  TO  ADJUST  ALL  PARTNERSHIP  MATTESS 
WITHOUT  THE  INTERFERENCE  OF  THE  EXECUTORS. 


1.  Commencement. 

2.  Recital   that  testator  oairies   on 

the  husiness  of  an  attorney, 
&c.  under  articles  of  partner- 
ship, with  power  to  appoint  a 
successor. 

3.  Appointment  of  testator's  son  as 


his   saocessor    in    the    partav- 
ship. 

4.  Bequest  of  testator's  interest  in  tk 

partnership  estates  and  effects. 

5.  Power  for  son  to   adjast  jmiinst- 

ship  accounts,  without  the  inter' 
ference  of  the  ezerutors. 


Commencement      1.  THIS  IS  THE  LAST  AND   ONLY  WILL    OF  ME, 
{testator),  of,  &c.,  attorney-at-law,  solicitor,  and  conveyancer. 


Recital  that 
testator  carries 
on  the  bosineae 
of  an  attornej, 
&c.  under 
articles  of 
partnership, 
with  power  to 
appoint  a 
successor. 


Appointment  of 
testator's  son  as 
his  successor 
in  the 
partnership. 


2.  Whereas  by  virtue  of  articles  of  agreement,  dated  the 

day  of  ,  under  which  1  entered  into  partnership  with 

{partner's  name)  in  the  partnership  business  of  attorneys,  solicitois 
and  conveyancers,  at  {name  of  place)  aforesaid,  and  under  which  I 
am  entitled  to  one-half  of  the  partnership  business  and  effect^ 
I  am  empowered  to  substitute  a  successor  in  my  stead  in  the  said 

partnership. 

• 

3.  Now,  in  exercise  of  the  aforesaid  power,  and  of  all  other 
powers  and  authorities  in  me  vested,  or  in  anywise  enabling  me 
thereunto,  under  or  by  virtue  of  the  said  articles  of  partnership,  or 
otherwise  howsoever,  I  do  HEBEsr  by  this  mt  will,  consti- 
tute AND  APPOINT  my  son  {name)  to  be  my  successor  in  the  said 
partnership  business,  with  all  and  every  the  rights,  powers,  privi- 
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and  aathorities  which  I  am  entitled  to,  or  am  in  anywise       Wills. 
mpowered  to  confer  upon  him  as  my  successor  in   the  said  Ko.  xxxe^. 
partnership  business.  "^ 

of  an  AUomejff 

tfi  which  he 

4.    Aia>  I  DO  HEREBT  ALSO   GIVE    AND   BEQUEATH  UUtO  my    hequsaOu  ku 

aid  son  (name\  his  executors,  administrators  and  assigns,  all  my  ^  Btuk^  to 
istate^  term,  right,  title  and  interest,  of  and  in  all  offices,  buildings,      hi*  Son. 
md  premises  whereon  the  said  partnership  business  shall  be  con-  Bequest  of 
lucted  at  the  time  of  my  decease ;  and  also  of  and  in  all  fixtures  interest  in  the 
liereunto  annexed ;  and  also  of  and  in  my  said  business  and  the  ^^^^^^ 
roodwill  thereof ;   and  also  all  my  right  and  interest  in  all  law  ^^^^ 
Dooks,   deeds,  documents,  drafts,  abstracts,  cases  and  opinions, 
(nanuscripts,  papers  and  writings  connected  with  the  said  business, 
subject  nevertheless  to  the  paramount  claim  (if  any)  of  any  other 
person  or  persons  entitled  to  the  same ;   and  also   of  and  in  all 
stationery^  office  furniture,  books  of  account,  vouchers  and  oth^r 
documents  relating  to  or  in  anywise  concerning  the  said  partner- 
ship business ;   and  also  of  and  in  all  policies  of  insurance  for 
insuring  the  said  offices,  buildings,  and  partnership  effects  from 
loss  or  damage  by  fire ;  but  not  any  moneys  or  debts  which  shall 
be  due  and  owing  to  me  in  respect  of  the  said  partnership  business 
at  the  time  of  my  decease. 

5.   AkD  I  DO  HEREBT  AUTHORIZE    AND    EMPOWER    my  Said  Power  for  son 

son  {name)y  to  wind  up  and  adjust  all  accounts  in  respect  of  the  ^i^^^ip 
said  partnership  firm  at  his  own  discretion  and  of  his  own  proper  *«»nnt8 

1       .  .,  1        .  /.  ,  n  without  the 

authority,  without  any  control  or  interference  on  the  part  of  my  interference  of 
executors  hereinafter  named ;  and  I  further  empower  my  said  son,  ^  ^  ^"' 
in  winding  up  the  said  partnership  affairs,  to  give  time  for  pay- 
ment, and  to  take  personal  security  for,  or  compound  any  accounts, 
claims  or  demands  due  to  or  against  the  said  partnership  concern, 
and  that  upon  such  evidence  as  he  shall  consider  sufficient,  whether 
such  evidence  be  strictly  legal  or  not ;  and  do  and  shall,  after  de- 
ducting such  sum  or  sums  of  money  as  shall  be  sufficient  to  satisfy 
all  claims  and  demands  owing  from  the  said  partnership  firm,  pay 
over  the  net  surplus  or  clear  proceeds  of  the  said  partnership 
credit  and  effects  unto  my  said  executors  hereinafter  named* 
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NaXL. 


CONCISE     FORMS     OF     VARIOUS     KINDS     OF     CONDITIONS 
ADAPTED  TO  BEQUESTS  OF  REAL  AND  PERSONAL  ESTATE. 


1.  Declaration  that  provision  for  tes- 

tator's widow  is  in  liea  of 
dower  and  ireebench,  with  con- 
dition for  avoiding  the  trusts  in 
her  favour  in  case  of  her  setting 
up  either  of  those  claims. 

2.  Condition  that  wife  shall  forego 

all  claims  under  her  marriage 
settlement,  or  forfeit  all  benefit 
under  the  wUl. 

3.  Trust  for  separate  use  of  testator's 

daughter  to  oease  upon  alien- 
ation. 

4.  Shares  limited  to  separate  use  of 

daughter  to  cease  on  alienation. 

6.  Proviso  for  cesser  of  an  annuity 
in  case  of  alienation. 

6.  Shorter  form   for   cesser   of    an 

annuity  upon  alienation. 

7.  Clause  for  avoiding  life  interests 

of  legatees  in  case  of  their  bank- 
ruptcy or  insolvency. 

8.  life  interests  of  sons  to  cease  in 

case  of  their  bankruptcy  or 
insolvency.  Trustees  during 
remainder  of  son's  life  to  apply 
interest  of  forfeited  shares  for 
the  benefit  of  wife  and  children. 
Substituted  trust  for  the  other 
objects  entitled  upon  the  party's 
decease,  where  no  wue  or 
children. 

g.  In  case  daughters  many  under 
twenty-one  without  consent, 
their  shares  to  be  upon  trust  for 
their  separate  use  for  life ;  and 
after  their  decease,  upon  trust 
for  children  in  equal  shares ;  sons 
at  twenty-one,  and  daughters 
at  twenty-one  or  marriage. 

10.  Proviso  for  avoiding  limitations 
in  &vour  of  a  child  marrying 
without  consent  under  the  age 
of  twenty-five  years,  or  marrying 


a  person  of  a  particalT  ooaBhj; 
or  a  foreigner. 

11.  Proviso  that  bequest  to  ohariliEi 

ii  on  condition  that  certain  per- 
sons shall  be  authorised  to  noB- 
nate 'certain  objects  of  ciiaiity. 

12.  Condition   for   avcndiiifir  aD  fir 

positions  in  lavoiir  of  paiti^ 
who  shall  imjieach  tlie  vafidiftf 
of  testator's  inlL 

13.  Persons  setting  op  dsiois  sdvem 

to  the  will,  to  forfeit  all  benefl 
under  it. 

14.  Power  for  trustees  to   detcrmisi 

questions  relating  to  the  ecn- 
struction  of  the  will,  widi  eoe- 
dition  for  avoiding  the  beqoeifei 
to  persons  who  shall  di^pote 
their  decision. 

15.  Recital    of     testator's     msiiiific 

settlement,  and  of  a  settkniest 
subsequentiy  made  in  hes 
thereof.  Upon  teststoi^s  ses 
coming  of  sge,  or  rekaslBf 
claims  under  first  settlemcnl, 
and  confirming  second  settle- 
ment, testator  bequeaths  bia 
£  Son  refusm^  to  coo- 

firm  subsequent  settiement,  ts 
forfeit  all  claim  under  it,  sad 
also  to  the  legaqr  beqoeatiied 
him  by  the  will. 

16.  Direction  that  devisees  shall  si- 

sume  the  testator's  name  sad 
arms  within  twelve  ra>iM>ii«> 
months  next  after  his  decease^ 
with  a  devise  over  in  deAuih» 
but  not  so  as  to  defeat  contin- 
gent remainders.  Destinatios 
of  the  rents  in  the  meantime. 

17*  Condition  that  devisee  shall  rewk 
on  the  familv  estate.  Substi- 
tuted form,  where  the  oooditioB 
is  not  to  reside  abroad. 


MODERN  COmrETANCINCk  849 

!•   PbOYIDED  AI^WATB^  and  I  DO  HEBEBT  DBOULBB;  tint  the        Woiiu 

roTision  hereinbefore  made  in  favour  of  my  said  wife  is  in  lien      ko.  xl. 
ad  satisfaction  of  all  dower,  tlnrds   and  fireebench  which,  by  con^MFomt 
3imnon  law,  or  custom  or  otherwise,  she  might  have  or  be  entitled  o/9ariowhind$ 

<lf  Conduion$j 

>,  into,  out  of  or  upon  any  of  my  said  lands,  tenements  and  here-  ade^ted 
itaments  to  which  dower  or  freebench  is  incident ;  and  in  case  she  s^ 
iiaD  set  up  any  claim  to  such  dower  or  freebench,  or  shall,  if  ^^J^^^ 
bereiinto  requested,  and  at  the  costs  of  the  person  or  persons  — 7- 
Bquinng  the  same,  refuse  to  release  the  said  lands,  tenements  and  proriBioD  for 
lereditaments  from  such  claim,  and  all  right  and  title  thereto,  ^^^J^  ^ 
SEN  and  in  such  case  all  and  every  the  trusts  hereinbefore  declared  ^^^  ^  .^, 

"^  treebenob,  with 

Q  favour  of  my  said  wife,  or  such  of  them  as  shall  be  then  sub-  ooodition  for 
isting,  shall  absolutely  cease  and  determine  in  the  same  manner  in  her  favour 
»  if  she  were  then  dead,  and  the  persons  beneBciaUy  entitled  upon  ^  J"" 
ler  decease  shall  thereupon  become  entitled  in  the  same  manner  ®!^^^^<^ 

claims. 

»  if  that  event  had  then  actually  taken  place;  nor  shall 
nich  trusts  in  favour  of  my  said  wife  be  revived,  notwith- 
standing she  may  at  any  time  thereafter  offer  to  release  her 
slaim  to  dower,  thirds  and  freebench,  or  actually  execute  a  release 
[)f  the  same. 

2.  Provided  always,  and  I  do  hebebt  deglabe,  that  the  condition  that 
brusts  hereinbefore  declared  in  favour  of  my  said  wife  are  expressly  wife  ihaUfOTego 

^     ^  ^  ^  •'  ^  *^  -^  all  daims  nnder 

limited  upon  the  condition  that  she  shall  forego  all  didm  she  may  her  marriage 
have  upon  any  part  of  my  property  under  the  settlement  executed  forfeit  aU  benefit 
previously  to  our  marriage.  And  in  case  my  said  wife  shall  set  ™*^"  *^®  ^'^ 
up  any  claim  in  respect  of  such  settlement,  or  shall,  upon  a  good 
and  sufficient  deed  of  release  of  such  claims  being  duly  prepared 
and  tendered  to  her  for  that  purpose  by  my  said  trustees  or  trustee 
for  the  time  being,  reftise  to  execute  the  same,  then  and  in  such 
case  all  and  singular  the  trusts  hereinbefore  declared  in  her  favour, 
or  such  of  them  as  shall  be  then  subsisting,  shall  absolutely  cease 
and  determine  in  the  same  manner  as  if  she  were  then  actually 
dead;  and  the  person  or  persons  beneficially  entitled  upon  her 
decease  shall  then  take  and  become  entitled  accordingly,  nor  shall 
BQch  trusts  in  favour  of  my  sud  wife  at  any  time  revive,  not- 
withstanding she  may  offer  to  release  her  claims  under  the 
said  settlement,  and  shall  actually  make  and  execute  such  release 
accordmgly. 
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WlLU. 


No.   XL. 


Concue  Fomu 

qftariotukuub 

(if  Condiiumij 

adapted 
to  BtmiesUof 

and  PersonaH 
EitaU. 

Trust  for 
separate  naa  of 
tesUtor'B 
daughter  to 
cease  npoo 
aUanatioD. 


3.  And  mt  will  is,  and  I  do  hereby  dikbct,  that  if  m 
said  daughter,  whilst  sole  or  at  any  time  whilst  she  shall  be  &- 
ooTert,  shall  alien  or  anticipate  the  growing  payments  of  the  anond 
income  so  directed  to  be  paid  to  her  during  her  life,  for  her  sqa- 
rate  use(ft)  as  aforesaid,  or  do  or  commit  any  act,  default  or  procee 
whereby,  or  by  reason  or  means  whereof,  but  for  this  preseot 
proviso,  eitlier  by  her  own  act,  or  by  operation  of  law,  sach  anniial 
income  would  become  either  wholly  or  partially  vested  in  any  other 
person  or  persons  whomsoever,  then,  and  in  every  such  case,  tk 
trust  so  limited  in  favour  of  such  daughter  shall  absolutely  coat 
and  determine  in  the  same  manner  as  if  she  were  actoallj 
dead ;  and  my  said  trustees  or  trustee  shall,  during  the  reminder 
of  her  tife,  pay  and  apply  the  said  annual  income  unto  the  penoa 
or  persons  who  would  for  the  time  being  be  entitled  thereto  upoo 
her  decease. 


Shares  limited       4^  Pbovided  ALWAYS,  that  if  either  of  my  said   dausfaten. 

to  separate  use  ^  ^  '  ^  -^  ^        ^ 

of  daughters  to  whilst  discovert,  shall  do  or  commit  any  act  whereby,  or  by  reaaoA 

cease  on  i/»i  i*  ..^ 

alienation.  or  means  whercof,  the  annual  mcome  arising  irom  my  siud  trust 
moneys,  stocks^  funds  and  securities^  and  so  limited  upon  trust  fir 
her,  and  made  payable  to  such  daughter  for  her  separate  use, 
would,  but  for  this  proviso,  either  by  her  own  act,  or  by  opeiatioB 
of  law,  become  payable  to  any  other  person  or  persons,  then,  aad 
in  every  such  case,  the  trusts  hereinbefore  declared  in  favour  of 
such  daughter  shall  cease  and  be  void,  in  the  same  manner  as  if 


Practical 
obserrations. 


(6)  A  restriction  against  anticipation,  where  property  is  settled  to  tbe  sepante 
use  of  a  married  woman,  is  only  operative  during  coverture,  and  whe:«  die 
takes  an  absolute  interest  in  the  property,  her  power  of  alienation,  whiial  she  ■ 
sole,  cannot  be  restrained  by  any  condition  wnatever ;  for  the  principle  whiA 
prohibits  a  restiaint  upon  the  power  of  alienating  an  estate  of  inheritance  ia 
real  property,  applies  equally  to  the  disposal  of  the  absolute  interest  in  persia- 
alty ;  consequently,  an  injunction  against  alienation  would  be  equally  Toid  ia 
either  case,  as  being  repugnant  to  the  nature  of  the  gift :  {Brawy  v.  n«ita^ 
3  Ves.  324  ;  Bo»8  v.  Bon^  1  Jac.  &  Walk.  154 ;  Barton  v.  Britcoey  Jac  303; 
Jones  V.  Salter^  2  Russ.  &  Myl.  208  ;  Woodmeston  v.  Walker,  2  Rosa.  &  MtL 
1970  ^^^  although,  during  coverture,  equity  will  support  the  validity  of  « 
prohibition  against  alienation  {Woodmeston  v.  Walker,  sup.},  vet  the  momenta 
married  woman  becomes  discovert,  she  has  the  same  powers  of  disposition  over 
her  property  as  other  persons :  (Barton  v.  Briscoe,  Jae.  303.)  But  when  s 
married  woman  takes  only  a  life  interest,  then  a  proviso  or  condition  for  oever 
of  her  estate  by  alienation,  either  by  her  own  act  or  by  operation  of  law,  will  be 
clearly  vaUd,  and  may,  under  many  circumstances,  prove  a  useful  piovisioa» 
particularly  where  the  children  are  mainly  dependent  upon  their  mother's  fife 
mcome  for  their  support. 
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be  were  then  actually  dead,  and  my  said  trustees  shall,  during      Wills. 
he  remainder  of  her  life,  pay  the  said  annual  income  to  which      ko.  XL. 
luch  daughter  would  have  been  entitled,  if  not  so  forfeited,  to  the  CfrndseFornu 
>er3on  or  person  who,  by  virtue  of  the  trusts  hereinbefore  declared,  of  various  kind$ 
ronld  have  been   entitled   thereto  if  her  decease  had  actually      adapted 

II  to  Bequests  of 

aken  place.  Seal 

and  Personai 
5.  PbOVIDED  always,  and   my   will   IB,  AND   I   DO   HEREBY * 

>lBECTy  that  in  case  the  said  (annuitant)  shall  assign,  mortgage,  or  cessoof 
>therwise  charge  the  said  annuity,  or  become  bankrupt,(c)  or  take  *?^^^^  ^  ^ 
;Iie  benefit  of  any  act  for  the  relief  of  insolvent  debtors,  or  commit, 


(c)  As  a  testator  cannot  by  devisinjir  an  estate,  deprive  it  of  anr  of  its  le^ifal  Practical 
>roperties  and  incidents,  he  is  unable  to  settle  it  so  as  to  be  unaffected  by  the  bank-  observations  as 
•aptcy  or  insolvency  of  the  devisee  or  le^^atee,  a  principle  which  is  equally  applicable  ^  pro^wocs  for 
k>  a  life  estate  as  to  a  more  extensive  interest  in  the  property ;   for  bankruptcy  5^"^*^  of  estates 
»r  insolvency  operates  as  a  transfer  by  operation  of  law,  vestinp^  in  the  assignees,  {^^k!!  vL 
whatever  remains  in  the  bankrupt  at  the  time  of  his  bankruptcy  or  insolvency  :  \j^Ij^qJ  ^' 
'Brandon  v.  Robinson,  18  Ves.  429 ;  S.  C.  1  Rose,  167  :  and  see  Foley  v.  Bur-  ^' 

telh  1  Bro.  C.  C.  274 ;  Graves  v.  Dolphin,  1  Sim.  66 ;  Green  v.  Spicer,  1  Russ. 
k  My].  395  ;  Snowden  v.  DaleSy  6  Sim.  524.)  But  althouf^h  a  testator  cannot 
lettle  property  so  as  to  exempt  it  from  the  operation  of  the  Bankrupt  or  Insolvent 
Vets  whilst  the  property  remains  in  the  bankrupt  or  insolvent,  still,  the  estate  or 
nterest  of  the  party  so  becominp^  bankrupt  or  insolvent  may  be  limited  in  such  a  •« 

nanner  as  to  cease  upon  the  happening  of  either  of  those  events ;  and  it  is  perfectly 
■easonable  that  a  testator  should  be  empowered  to  shift  the  subject  of  his  bounty 
x>  another,  when  its  intended  object  is  no  longer  capable  of  enjoying  it :  (1  Jarm. 
iVills,  823.)  Nor,  it  seems,  is  there  (as  has  been  sometimes  contended)  any 
^eal  distinction  between  a  trust  for  a  party  until  bankruptcy  or  insolvency,  and  a 
irust  for  a  party  for  life,  with  a  proviso  for  determining  his  life  estate  on  the 
lappening  of  either  of  those  circumstances,  for  in  either  ease  the  proviso  will  be 
M|ually  vslid  :  {Lockyer  v.  Savage,  2  Str.  497.)  And  it  appears  that  bankruptcy 
vill  be  a  forfeiture  under  a  proviso  prohibiting  alienation,  if  the  terms  of  such 
)roviso  are  sufficiently  clear  to  show  that  the  devisee's  interest  was  to  cease 
ipon  an  alienation  by  operation  of  law :  {Dommeit  v.  Bedford,  3  Ves.  149 ;  S.  C. 
S  T.  R.  684 ;  Cooper  v.  fVyatt,  5  Mad.  482),  but  unless  this  be  clearly  expressed 
n  terms  to  embrace  compulsory  alienations  by  act  of  law,  as  well  as  voluntary 
alienations  by  the  act  of  the  party,  his  being  deprived  of  the  enjoyment,  either  by 
>aDkruptcy,  or  being  sued  to  outlawry,  will  not  create  a  forfeiture :  ( Wilkinson  v. 
Wilkinson,  3  Swanst.  515;  S.  C.,  boop.  259;  Lear  v.  Legatt,  2  Sim.  479; 
3.  C,  1  Russ.  &  Myl.  606 ;  see  also  Whitfield  v.  Priekett,  2  Kee.  608 ;  Rex  x. 
Rolrinsony  Wightw.  386.)  But  taking  the  benefit  of  an  Insolvent  Act  cannot 
altogether  be  considered  as  a  compulsory  alienation  by  operation  of  law,  as  it 
yrifcinates  in  certain  acts  to  be  performed  by  the  insolvent  himself  (as  filing  his 
)etition,  schedule,  &c.),  and  would  therefore  be  treated  as  an  act  of  alienation 
vhen  bankruptcy  would  be  not  so  construed  (Shee  v.  Hale,  1 3  Ves.  404 ;  Lear 
r.  Leggatt,  sup,),  unless  the  act  of  bankruptcy  proceeded  from  the  bankrupt 
limself  by  declaring  his  own  insolvency,  in  which  latter  instance,  it  seems,  the  cases 
>f  bankrupt  and  insolvency  are  not  distinguishable,  so  far  as  acts  of  voluntary 
dienation  are  concerned.  In  order,  however,  to  prevent  all  doubt  upon  the 
natter,  whenever  a  testator  intends  the  benefit  to  cease  when  the  party  upon 
rhom  it  is  conferred  is  no  longer  able  to  enjoy  it,  it  should  be  made  to  cease 
lot  only  by  his  own  voluntary  acts  of  alienation,  but  also  by  all  compulsory  acta 
>f  alienation  by  operation  of  law. 

VOL.  II.  3  I 
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^^^'      permit,  do  or  suffer  any  act,  deed,  process  or  default  whataoeTa; 

No.  XL.      whereby,  either  by  reason  of  bis  own  act,  or  by  operation  of  kw, 

Ctmctse  Form  the  said  annuity  would,  but  for  this  present  proviso^  become  Testel 

o/Con^ions  ^^^^^^  wholly  Or  partially  in,  or  become  charged  for  the  boiefit  of 

to  ^auMts  f  ®^°*®  other  person  or  persons,  then  and  from  thenceforth  and  h 

Heal        either  of  such  cases,  the  said  annuity  shall,  from  the  last  qnart^ 

ond  Personal    j  /•  • 

Estate,       day  of  payment  preceding  such  act  or  cause  of  forfeiture  as  ai 


^  cease  and  determine  in  the  same  manner  as  if  the  said  {amuiUaai) 

had  actually  died  on  the  day  on  which  such  last  quarterly  payineil 
became  due  and  payable. 

Shorter  fonn  6.  AnD  MT  WILL  18,  AND  I  DO   HEREBY  DIRECT,   that  in  CMB 

for  066aer  of  an 

annxkitj  npon  the  said  (annuitant)  shall  commit,  permit  or  suffer  any  act,  defank 
aie  100.  ^^  process,  whereby  or  by  means  whereof,  but  for  this  preseait 
condition,  the  said  annuity  would,  either  by  his  own  act,  or  bj 
operation  of  law,  become  wholly  or  partially  vested  in  some  other 
person  or  persons,  then  such  annuity  shall  immediately  thereapoD 
cease.(if) 

Clauae  for  7.   AND  ]tfY  WILL   18,  AND  I  DO    HEREBY  DIRECT,    that  if  aOT 

ftToiding  life  i.  i./..  •  ••!  i^s 

iDterestB  of  legatee  taking  a  life  interest  in  my  said  trust  moneys,  stocks,  raoffi 
(rf^th^  "*  ^^*^  or  securities,  shall  become  bankrupt,  (e)  or  take  the  benefit  of  mt 
bankruptcy  or    ^^  fop  ^j^g  relief  of  insolvent  debtors,  or  enter  into  any  composHioa 

uuwlvencjr.  \  ^   ^  * 

deed  for  the  benefit  of  his  or  her  creditors,  or  commit,  permit,  do  or 
suffer  any  act,  deed,  default  or  process,  whereby  any  life  interest  in 
my  said  trust  moneys,  stocks,  funds  and  securities  would,  but  &r 
this  present  proviso,  either  by  the  act  of  such  legatee,  or  by  open- 
tion  of  law,  become  wholly  or  partially  vested  in  any  other  peraoa 
or  persons,  THEN  and  immediately  thereupon  the  life  interest 
of  such  legatee  shall  cease  and  determine  in  the  same  manner 
as  if  he  or  she  were  then  actually  dead,  and  the  person  or  persou 
entitled  to  the  benefit  of  the  trusts  hereinbefore  contained,  shall 
immediately  thereupon  become  entitled  in  the  same  manner  as  tf 
such  death  had  then  actually  taken  place. 


(d)  This  form,  where  brevity  ii  an  object,  will  answer  all  the  purposes  of  tbe 
preceding  clause. 

(tf)  See  note  (c)  last  page. 
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8.  Provided  always,  and  my  will  is,  that  in  case  any  son  of      Wiujb. 
nine  taking  a  life  interest  in  my  said  trust  moneys,  stocks,  funds  and     koTxL 
ecnxities,  shall  at  any  time  become  bankrupt,  or  take  the  benefit        r~^ 
»f  any  act  for  the  relief  of  insolvent  debtors,  or  commit,  permit,  do  ^various  kinds 
»r  suffer  any  act,  deed,  default  or  process^  whereby  or  by  reason      adapted 
>r  means  whereof,  his  life  interest  in  my  said  trust  moneys,  stocks,  ^  ^"^  '-^ 


iiiids  and  securities  would,  but  for  this  present  proviso,  either  by  ondPerwmd 


Reed 
and 
1 

lie  own  act,  or  by  operation  of  law,  become  either  wholly  or  partially 
rested  in  any  other  person  of  persons,  then  and  immediately  there-  ^^^  to  cease  in 
ipon,  the  said  life  interest  of  such  son  shall  absolutely  cease  and  ^^J^u^^y^or 
letermine  in  the  same  manner  as  if  he  was  then  actually  dead ;  insolvency. 
kin>  I  HSBEBY  direct  that  my  said  trustees  or  trustee  shall,  Traatees  during 

reouiinder  of 

taring  the  remainder  of  the  life  of  such  son  whose  life  interest  son's  life  to 
(hall  be  so  forfeited  as  aforesaid,(/)  pay  and  apply  the  interest,  *? forfyted*^ 
lividends  and  annual  produce  to  which,  but  for  such  forfeiture,  f^*'?  ^^5  ^!l? 

*  ^  ^        ^      benefit  of  wife 

ny  said  son  would  have  been  entitled,  for  the  benefit  of  his  wife  and  children. 
md  children,  in  such  manner  as  my  said  trustees  or  trustee  for  the 
inae  being  shall  think  fit. 

9.  Provided  always,  that  in  case  any  daughter  of  mine  shall  J^^^„  ^^^^ 
narry  under  the  age  of  twenty-one  years  without  the  consent  of  nndertwenty- 

,  ,  one,  without 

ler  mother,  or  guardian  or  guardians  for  the  time  being,  then  and  coDsent,  their 
n  such  case,  the  said  trustees  or  trustee  for  the  time  being  of  this  Qj^Hr^t  for 
ny  will,  shall  stand  possessed  of  the  said  trust  moneys,  stocks,  *^®*'^P^**J* 
Funds    and    securities    to    which    such    daughter    would    have  and  after  their 

decessOa 

become  entitled  on  attaining '  the  age  of  twenty-one  years  or 
narrying  with  such  consent  as  aforesaid,  upon  trust,  during  the 
life  of  such  daughter,  for  her  sole  and  separate  use,  and  so  that 
the  same  may  not  be  subject  to  the  control,  debts  or  engagements 


(/)  In  case  there  are  no  wife  or  ohildren,  substitute  for  the  remaining  portion 
if  the  above  clause — 

'*  stand  possessed  of  my  said  trust  moneys,  stocks,  funds  and  Substitnted 
securities,  upon  trust  for  the  other  object  or  objects  beneficially  other  objects 
entitled  thereto  or  interested  therein,  under  the  trusts  aforesaid,  f^^'f^.^P^  ^ 

'  party  s  deceasei 

ftnd  in  the  same  manner  to  all  intents  and  purposes  as  if  the  ^^^^^  °o  ^i^o 

,        or  children. 

persons  or  persons  whose  interest  or  interests  shall  be  so  forfeited 
as  aforesaid,  was  or  were  then  dead.*' 

3  I  2 
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WiLu.      of  her  then  huBband,  or  of  anj  other  husband  or  haabaadB  wA 

No.  XL.     whom  she  may  at  anj  time  iDtermarry;  asi>  from  and  after  tk 

Coneise  Forms  ^^^c^Bse  of  everj  or  any  such  daughter  mariTuig  without  wai 

^•^JT^r^f^*^'  consent  as  aforesaid,  my  said  trustees  or  trustee  shall  aaagn  ai 

of  Conditions,  ^  ^  ,  ^    J        ^ 

adapted      transfer  the  share  or  respective  shares,  the  interest,  diTidends  tai 

R^        annual  produce  whereof  are  hereinbefore  directed  to  be  fer  Ik 

*^£^^^JI^  separate  use  of  such  of  mj  said  daughters  as  shall  many  wiri— r 

such  consent  as  aforesaid,  to  all  and  every  her  child  or  chiUreD  vha 

Upon  tnwt  for  i    ii  .        i  /. 

children  in  bcmg  a  SOU  or  SOUS,  shall  attam  the  age  of  twenty-one  yeu^ff 
8on«  at  *^'  ^^^>  being  a  daughter  or  daughters,  shaU  attain  that  age  or  nuiy 
twentj-one,  and  ^^^  ^^  oouscnt  of  her  or  their  ffuardian  or  guardians  for  tlie  tiw 

to  daugfaten  on  do 

attaining  tiiat    being,  equally  to  be  divided  between  them,  if  more  than  one;  ui 
if  but  one,  then  to  that  one  child. 

Pnyviflofor  10.   PBOVIDfiD   ALWAYS,   AND   HT   WILL   IS,  that  in   <aae  tfj 

limitations  in  child  of  my  mine  shall  marry  under  the  age  of  twenty-five  yen 
child  maming  without  the  couseut  of  my  said  wife,  if  then  livings  and  after  bff 
without  decease,  with  the  consent  of  my  said  trustees  ix  trustee  £nr  Ik 

consent  nnder  '  ^      ''  ^ 

the  age  of  time  being,  or  shall  at  any  time  iutermarry  with  any  person  vk 
yearsfor^^  is  a  uativc  of  that  part  of  the  United  Kingdom  called  [hsbz 
™^*°|*       STATE  name  of  country]^  or  bom  of  {name  of  ccuniry)  pareabi» 


particuUr         either  paternal  or  maternal,  or  shall  intermarrry  with  any 

country,  ora  ,,  ••• 

foreigner.  who  shall  not  be  a  bom  subject  of  this  realm,  notwithstanding  soei 

person  may  afterwards  become  a  denizened  or  a  naturalized  subject 
thereof,  then  and  from  thenceforth,  and  in  either  of  such  cases,  all 
and  every  the  uses,  trusts  and  estates  hereinbefore  limited  ia 
favour  of  such  child,  who  shall  so  marry  as  aforesaid,  and  his  or 
her  issue,  shall  cease  and  be  void  in  the  same  manner  as  if  he  fli 
she  were  then  actuaUy  dead,  without  leaving  any  issue  who  coaU 
have  taken  any  estate  or  interest  under  or  by  virtue  of  the  limita- 
tion hereinbefore  contained,  any  rule  of  law  or  equity  to  the 
contrary  notwithstanding. 

Proviso  that  11.  PbOYIDSD  ALWAYS,  AND  I  DO  HEBBBT  DECLA&S,  that  tb 

^ritiee  ia  on  Bsid  sum  of  £  ,  SO  bequeathed  by  me  to  the  aforesiud  dkaiil- 

eertainpe^^  ^^^  institution,  is  bequeathed  upon  this  express  condition,  that  tk 

"^*!!  ^^  governors  or  other  persons  having  the  conduct  and  management  of 

nominate  the  Said  charity  for  the  time  being,  shall,  by  sufficient  and  valid 

of^chvity!^  assurance,  either  by  deed  or  other  iostrument  in  writing,  empower 
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lie  incumbent  for  the  time  being  of  the  pariah  chnrch  of  (name  of  Wnxs. 
ctrtgh\  to  nominate  and  obtain  the  admiasion  of  two  in-dpor  NoTxl. 
atients  annnallj  into  the  said  hospital  for  ever,  Akd  in  case  the  conouTFarm 
ud  gOYemors,  or  other  persons  for  the  time  being  having  the  ofvariout  kmda 
onduct  and  management  of  the  said  charity  shall  fail  or  refuse^  by  adapted 
uch  valid  assurance  as  aforesaid,  to  authorize  such  nomination  and  ^  ^r^ 
kdmiasion  as  aforesaid^  then  and  in  such  case  I  do  hereby  absolutely  *^^*^ 

'evoke  the  bequest  or  sum  of  X  ,  so  bequeathed  by  me  to        

lie  said  charitable  institution. 

12.    PkOVIDED    always,    and    I    DO    HEREBY     DIRECT     AND  Coiiditian  far 

DECLARE,  that  if  any  person  or  persons  entitled  to  any  benefit  diApositioDs  in 
under  this  my  will,  shall  in  anywise  dispute- the  validity  thereof,  whTsh^^" 
or  of  any  codicil  or  codicils  which  I  may  annex  thereto,  or  commit,  i™P««5^  ^l»« 

,  .  .  yalidity  of 

do,  permit  or  suffer  any  act,  deed,  matter  or  thing  whatsoever,  testator's  will 
whereby,  or  by  reason  or  means  whereof,  my  said  will,  or  any 
dispositions  contained  therein,  or  in  any  codicil  or  codicils  annexed 
thereto,  may  be  impeached,  set  aside,  controverted  or  prejudicially 
affected,  then  and  in  every  such  case,  all  devises  and  bequests 
hereinbefore  contained  in  favour  of  such  persons  respectively  who 
shall  80  act  as  aforesaid  shall  cease  and  be  void  to  all  intents  and 
purposes  whatsoever,  and  go  over  to  the  person  or  persons  who 
would  have  been  entitled  to  the  same,  in  case  the  persons  whose 
respective  estates  and  interests  are  so  forfeited  as  aforesaid  had 
died  in  my  lifetime. 

13.   And  I  do    hereby    direct    and    declare,   that    every  Persons  settmg 

person  entitled  to  any  benefit  under  this  my  will,  who  shall  have  ^^^^^* 
any  estate,  right,  title,  trust  or  interest,  benefit,  claim  or  demand  will,  to  forfeit 

,  ,       -  all  benefit 

whatsoever,  either  at  law  or  equity,  or  otherwise  howsoever,  of,  under  it 
in,  to,  out  of  or  upon  any  of  my  lands  and  hereditaments,  or  per- 
•  sonal  estate  and  effects  hereinbefore  devised  or  bequeathed,  shall 
acquiesce  in  all  the  dispositions  I  have  hereby  made,  and  shall,  at 
the  cost  of  the  parties  requiring  the  same,  enter  into,  execute  and 
perfect  all  such  acts,  deeds  and  assurances  which  my  said  trustees 
or  trustee  for  the  time  being  shall  deem  necessary  and  expedient 
for  giving  effect  to  my  said  will  before  such  person  or  persons 
shall  be  entitled  to  take  any  benefit  under  the  same.  And  I  do 
HEREBY  vuBTHfiR  DIRECT,  that  if  such  pcrsou  or  persous  respec* 
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Wills. 

No.  XL. 

Concise  Forms 

of  various  kinds 

qf  Conditions^ 

adored 
to  Bequests  of 

Jietd 

and  Personal 

JEstate, 


Power  for 
trnstees  to 
determine 
qnestions 
relating  to  the 
oonstraction  of 
th^  will,  with 
condition  for 
avoiding  the 
beqneete  to 
persons  who 
shall  dispute 
their  decisioo. 


tivelj  shall  insist  apon  anj  dium  in  opposition  to  the 
of  mj  said  will^  or  shall  refuse  to  enter  into,  execute  and  perfect 
all  such  acts,  deeds^  matters  and  things  as  aforesaid,  thrn  and  is 
such  case  all  the  devises  and  bequests  hereinbefore  contained  is 
favour  of  such  person  or  persons  respectively  shall  cease  ui 
determine^  and  all  devises  and  bequests  hereinbefore  contained  is 
his,  her  or  their  favour,  shall  go  over  in  the  same  manner  as  if  k^ 
she  or  they  had  died  in  my  lifetime. 

14.   PbOYIDED  also,   A19D  I  BO  HEREBY   DECI.AItB,  that   tk 

said  trustees  or  trustee  for  the  time  being  of  this  my  will  sfaaB 
have  full  power  to  determine  any  question  in  dispute  which  may 
arise  amongst  any  of  my  children  or  more  remote  issue,  or  aaj 
persons  claiming  through  or  under  them,  concerning  the  constme- 
tion  of  this  my  will,  or  of  any  clause,  term  or  expressions  thereia 
contained,  relating  to  the  rights  and  interests  of  my  said  children 
or  more  remote  issue  respectively,  under  or  by  virtue  of  the  same; 
provided  that  the  decision  of  my  said  trustees  or  trustee  shall  be 
in  accordance  with  the  opinion  in  writing  of  some  one  of  fler 
Majesty's  counsel  practising  in  the  Court  of  Chancery,  to  be  nomi- 
nated by  my  said  trustees  or  trustee  for  the  time  being.     AsDia 

WILL  IS,  AND  I  DO  HEREBY  FURTHER  DECLARE,  that  in  CasC  any  of 

my  children  or  more  remote  issue,  or  any  person  or  persons  ^l^^Smnig 
through  or  under  them,  shall  refuse  to  abide  by  the  decision  of  mj 
said  trustees  or  trustee,  supported  by  such  opinion  as  aforesaid,  or 
shall  commence  any  suit  or  proceeding  whatsoever,  either  at  lav 
or  in  equity,  in  opposition  to,  or  for  the  purpose  of  disputing  or 
overturning  such  decision,  then  and  in  every  such  case  I  absolutelj 
revoke  and  make  void  every  gift,  bequest  and  trust  hereinbefore 
contained  to  or  in  favour  of  the  person  or  persons  who  ahall  ao 
refuse  to  abide  by  such  decision  or  act  as  aforesaid.  Akb  I  no 
DIRECT  AND  DECLARE,  that  the  .share  or  shares  so  forfeited  dnll 
from  thenceforth  be  held  upon  such  trusts,  and  for  such  enda^ 
intents  and  purposes,  as  the  same  would  have  gone  and  been 
applicable  to  under  this  my  will,  if  the  person  or  persons  who  diaD 
so  forfeit  the  same  had  died  in  my  lifetime.(^) 


GooditioDS  Dot 
to  dispute  the 
will  onlj  in 


*,...  wu.j  »»  (  9)  Conditions  not  to  dispute  the  vality  of  a  will  seem  to  be  governed  by 

terroremj  when  the  same  rules  as  conditions  relating  to  marriage  (u  to  which  see  oato,  p.  837j 
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15.  Wheheas  upon  my  marriage  with  my  fonner  wife,  the      Wilia 
lother  of  my  son  (insert  name  of  son  by  fanner  marriage\  a      No.  XL. 
sttlement  was  made  wherein  the  sum  of  2,000/.  was  expressed  to  concue  Fomu 
ave  been  settled  upon  certain  trusts  therein  contuned,  but  which  ^{/^^^^^^ 
ras  made  as  a  security  against  the  claims  of  creditors,  the  actual  sum      adapied 
itended  to  be  settled  being  500Z,  only,  which  I  received  with  my        jteal 
ud  former  wife  upon  my  said  marriage  with  her ;  and  whereas,       i^^ 
absequently  to  my  first-mentioned  settlement,  whereby  I  settled        *~T 
he  sum  of  7002.  in  lieu  of  the  said  sum  of  2000/.^  upon  the  same  testotor's 
rusts  as  were  contained  in  such  first-mentioned  settlement.     Now  utUenMnt,  and 

rr  WILL  IS,  AND  I  DO   HEREBY   DIRECT   AND  DECLARE^  that  if  ^^^q™^' 

ny  said  son  {name)  shall,  as  soon  as  may  be  after  he  shall  attain  m*^®  io  liea 
he  age  of  twenty-one  years,  release  all  claim  upon  the  swd  sum  tj  n  test  tor's 
)f  2,000iL  which  he  may  have  or  be  entitled  to  under  or  by  virtue  son  coming  of 
>f  the  said  first -mentioned  settlement,  and  accept  the  provisions  claims  umier 
made   for  him  in  lieu  thereof  by  the   said  subsequently  made  ^^^  "*^f°^ 
settlement,  then  I  give  and  bequeath  unto  my  said  son  {name)  the  ^^°^ 

86tueinoDb| 

sum  of  £  in  addition  to  the  said  sum  of  700/.  secured  by  the  tesutor 

Bwd  settlement  secondly  hereinbefore  mentioned.    But  in  case  my  J^°®*      *°* 
Baid  son,  upon  attaining  his  said  age  of  twenty-one  years,  shall 
refuse  to  release  all  claims  upon  the  said  sum  of  2,000i  or  which  Son  refiwing  to 

.  ^  ,  forfeit  all  claim 

he  may  have  or  be  entitled  to  under  or  by  virtue  of  the  said  first-  under  it,  and 
mentioned  settlement,  and  to  accept  the  provisions  made  for  him  in  \^^y 
lieu  thereof  by  the  said  subsequently  made  settlement;  or  if  my  ^^^*^^°* 
said  son  {name)  shall,  upon  the  same  being  tendered  to  him  for  that 
purpose,  refuse  to  enter  into,  execute  and  perfect  all  such  assu- 
rances as  may  be  deemed  necessary  or  expedient  for  the  more 
perfectly  or  satisfactorily  releasing  all  claims  upon  such  first** 
mentioned  settlement,  and  confirming  the  provisions  of  the  said 
subsequently  made  settlement,  then  my  said  son  {name)  shall 
forfeit  all  claim  under  such  last-mentioned  settlement,  and  also  to 
the  said  sum  of  £  ,  and  all  other  benefit  whatever  under  my 


annazad  to 
note  (a),  and  wben  annexed  to  personal  estate  will  be  considered  to  be  merely  beqnesto  of 
ta  terrorem^  and  the   bequest   will  not    be  forfeited  by  contesting  the  will,  personalty, 
nnless  it  be  given  over  upon  breach  of  the  condition :    {Powell  v.  Morgan,  ^^^  ^^^  *■ 
2  Vem.  90 ;  LU^d  r.  Spillett,  3  P.  Wms.  344 ;  Morris  v.  Burroughs,  1  Atk.  *  »'°»»«*p 
404.)     But  this  doctrine  has  never  been  applied  to  devisees  of  real  estate ;  ^^«°Mk^^ 
(1  Jarm.  Wills.  850.)  whwikw. 
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Wills.      will,  which  I  do  hereby  declare  shall  cease  and  detennine  in  lit 

No.  XL.     same  manner  (excepting  as  to  any  provision  for  his  mainteBiiice 

Concue  Forma  during  his  minority  as  hereinafter  m^itioned),  as  if  he  had 


^/ Cwctt?*^  ™y  lifetime ;  and  the  said  sum  of  £  shall  fall  into  and  bccon 

adapted      part  of  my  general  residuary  estate. 

to  BequeiU  of 
Real 

^^Eu^!^      16.  And  mt  will  is,  and  I  do  hekebt  direct  AsniXr 
GLABE,  that  no  persons  hereinbefore  by  me  made  tenants  for  life  or 

Direction  that     •         .  *         , 

devisees  shall    m  tail  male,  or  in  tail  of  my  said  real  estates  and  hereditamoiB 
tMUtor's^name  ^hereinbefore  devised,  or  who  shall  become  entitled  to  the 


and  aroM  within  q^  to  the  receipt  of  the  rents  and  profits  thereof,  do  and  diafl, 

twelve  calendar       ,     ^  *  "• 

months  after     within  the  space  of  twelve  calendar  months  next  after  they  diiB 
a  devise  over  in  bccome  SO  entitled  as  aforesaid,(A)  or  being  then  under  age,  withm 

one  year  after  they  shall  respectively  attain  the  age  of  twenty- 
the  rents  in       years ;  and  also  that  the  husband  or  respective  husbands  of 
t  e  meantime,    ^^  ^j^^  ^^-^  tenant  or  tenants  for  life,  or  in  tail  male,  or  in  tail,  as 

shall  be  a  female  or  females,  shall,  within  one  year  next  after  tbef 
shall  so  respectively  marry,  or  being  previously  married,  shall  be 
entitled  to  the  possession  or  to  the  receipt  of  the  rents  and  profiti 
of  my  said  lands  and  hereditaments  as  aforesaid,  take  upon  him 
and  them  respectively,  and  use  the  name  of  {testator's  surname) 
only,  and  take  and  bear  no  other  surname,  and  quarter  the  anas 
pf  (testator's  name\  with  their  own  respective  family  arms,  and  aho 
do  and  shall,  within  the  space  of  one  year,  apply  for  and  endeavoar 
to  obtain  an  act  of  Parliament  or  other  licence  from  the  Crows, 
or  take  such  other  means  as  may  be  requisite  or  proper  to  enable 


Practical  (K)  It  is  always  proper,  where  a  testator  is  desirous  that  the  persona 

suggestionB.       his  estate  should  also  assume  his  name  aud  arms,  to  prescribe  some  tame 

which  this  should  be  done,  otherwise  it  seems  difficult  to  determine  within  whit 

Seriod  the  devisee  will  be  bound  to  perform  the  condition,  nor  is  it  oeHain  thit 
e  will  not  be  allowed  his  own  lifetime  for  its  performance.  In  GmliUser  t- 
Ashby  (4  Bur.  1 929 ;  S.  C,  1  W.  Blackst.  607),  where  lands  were  dev'ised  npoa 
condition  that  the  devisee  assumed  a  certain  name,  the  estate  was  held  not  t» 
be  forfeited  by  nonperformance  of  the  condition  for  three  years  after  the  propertf 
had  devolved  upon  him,  at  which  time  be  suffered  a  recovery,  and  tberebj 
destroyed  the  condition  altogether.  And  in  another  and  more  recent  cat 
(pavies  v.  Lowndes,  2  Scott,  67),  where,  in  the  event  of  the  testator's  iawfal 
heir  not  being  found  within  a  year  after  his  decease,  he  devised  oertaia  lands  to 
A.,  "upon  condition  he  changed  his  name  to  S.,"  and  A.  did  not  change  his 
name  to  S.  within  the  year,  but  he  did  so  after  the  date  of  a  final  decree  in  i 
suit  in  Chancery,  which  gave  him  the  possession  of  the  property:  this  was  bM 
to  be  a  sufficient  compliance  with  the  condition. 
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ir  authorize  him  or  them  respectively  to  take  and  bear  the  said      Wuxs. 
nmame  and  arm8;(t)  and  in  case  any  such  person  or  persons     so.  XL. 
ihall  refuse  or  neglect  to  take  such  surname  and  arms^  and  to  take  co^ciMFormg 
►r  use  the  proper  ways  or  means  which  may  be  necessary  to  enable  rf^oriouMjeinda 
md  authorize  him  and  them  so  to  do  within  the  time  aforesaid,      adapLed 
ITHEK  the  estate  or  estates  hereinbefore  limited  to  the  person  or        ^^  ^ 
>er80U8  so  neglecting  or  refusing,  or  whose  husband  or  respective  "^^^^*^ 

lasbands  shall  so  refuse  to  take  the  name  and  bear  the  arms  and        

ise  the  ways  and  means  aforesaid,  shall  cease  and  determine,  and 
ny  sud  real  estates  and  hereditaments  hereinbefore  devised  shall 
mmediately  thereupon  devolve  upon  the  person  next  beneficially 
mtitled  in  remainder  under  the  limitations  hereinbefore  contained, 
II  the  same  manner  as  if  the  person  or  persons  whose  estate  shall 
K>  cease  and  determine  being  tenant  or  tenants  for  life  was  or  were 
lead,  or  being  a  tenant  in  tail  male,  or  in  tail,  was  or  were  dead,  and 
there  was  a  general  failure  of  issue,  inheritable  under  the  estate 
tail  hereinbefore  devised  to  him  and  them  respectively;  and  all 
appointments  made  in  pursuance  thereof,  excepting  leases  at  rack 
renty  shall  cease  and  be  void.(A)    Provid£D  N£Y£BTH£L£8S,  to  defeat 

IlKD   I   DO  H£B£BT  DIR£CT   AND   D£CLA££,   that    the  cesser   Or  remaindm. 


(f)  Where  neither  of  the  ahove  modes  of  procedure  are  prescribed  by  the  What  mode  of 
terms  of  the  conditioD,  it  seems  that  ao  authorized  assumption  of  the  name  will  aasnmption  will 
satisfy  a  condition  to  assume  and  bear  such  name :  {Lowndes  v.  Dames,  2  Scott,  be  deemed 
7i»)    And  even  in  a  case  where  a  condition  was  imposed  upon  devisees  not  safflcient  to 
hearing  the  name  of  Luscombe,  that  they,  within  three  years  after  bein^;  in  pos-  **'^®ft  * 
session,  should  procure  their  names  to  be  altered  to  Luscombe  by  act  of  ^°^^^'^^ 
Parliament,  it  was  held  that  this  requisition  did  not  apply  to  an  individual  J^^JJ^*,  ™ 
who,  before  he  came  into  possession,  had  voluntarily  and  without  any  special  ^ 

anthority  assumed  the  name  of  Luscombe ;  he  being,  it  was  considered,  a  person 
"hearing  the  name  of  Luscombe"  within  the  meaning  of  the  will :  {Doe  d,  LuS' 
combe  v.  Yates,  5  B.  &  Aid.  543 ;  S.  C,  1  Dow.  &  Ry.  187 ;  see  idso  Hawkins 
T.  Luscombe,  3  Swanit  375.) 

(k)  A  proviso  or  eondition  for  determining  an  estate  tail  should  determine  it  Practical 
altogether,  and  not  avoid  it  in  part,  leaving  it  good  as  to  the  residue.  On  this  remarks. 
account,  therefore,  it  would  be  incorrect  to  declare  that  the  estate  tail  should 
cease  in  the  same  manner  as  if  the  tenant  in  tail  were  dead ;  for  his  death  would 
only  cause  a  partial  determination  of  his  estate  tail,  which  will  not  absolutely 
determine  unless  he  left  no  issue  capable  of  determining  under  it.  Indeed,  text 
writers  whose  opinions  are  entitled  to  the  highest  respect,  have  treated  a  limi- 
tation over  where  the  estate  is  declared  to  cease,  in  the  same  manner  as  if  the 
tenant  in  tail  was  dead,  as  contrarient,  and  therefore  void,  inasmuch  as  it 
accounts  to  saying  that  the  estate  shall  be  determined  as  it  would  be  in  an 
event  which  might  not  determine  it :  (Feame  Cont.  Rem.  253  ;  Hargr.  &  ButL 
Co.  litt  223,  b.  n.  132.) 
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Wax*. 

No.  XL. 

CtmeUe  Forms 

<^  various  hmdg 

of  Conditions  f 

adapted 
to  Bequests  qf 

Real 

and  Personal 

Estate. 


Destination  of 
tlie  r«nt8  and 
profits  in  the 
meantime. 


determination  of  the  estate  of  any  tenant  or  tenants  for  fiiei  i 
aforesaid,  shall  not  operate  to  defeat  or  prejudice  any  of  the  oob- 
tingent  uses  or  estates  hereinbefore  limited  in  favour  of  the  urn 
of  sach  tenant  or  tenants  for  life ;  bat  that  the  remainders  liiutel 
to  the  said  {names  of  trustees  to  preserve  contingeTU  remamien)  ml 
their  heirs,  during  the  tife  or  lives  of  such  tenant  or  tenants  fff 
life,  shall,  immediately  after  such  cesser  or  determmation,  tike 
effect  and  continue,  for  preserving  such  contingent  uses  and  esttta 
and  giving  them  effect  as  they  may  arise.  And  that  immefiidf 
after  the  cesser  or  determination  of  such  preceding  estates  for  Q^ 
and  during  such  suspense  and  contingency  of  such  then  expeetnt 
remainder,  the  said  {trustees  to  preserve^  ^c).  their  heirs  and  aflagas, 
shall  receive,  pay  and  apply  the  rents  and  profits  of  my  nid  lol 
estates  and  hereditaments  hereinbefore  devised,  which  wooU 
belong  to  such  tenant  or  tenants  for  life  if  such  cesser  or  deto" 
mination  had  not  taken  place,  unto  the  person  or  persons,  for  tk 
intents  and  purposes,  and  in  the  same  manner  as  the  some  lenti 
and  profits  would  be,  or  could  have  been  made  payable  nDderul 
by  virtue  of  the  limitations  hereinbefore  contained,  in  case  sock 
tenant  or  tenants  for  life  was  or  were  actually  dead ;  so  tbt 
immediately  after  such  cesser  or  determination,  the  issue  of  esck 
such  tenant  or  tenants  for  life,  entitled  for  the  time  being,  nodff 
the  limitations  hereinbefore  contained,  in  remainder  immedutcj 
expectant  on  the  decease  of  such  tenant  or  tenants  for  life,  voij^ 
entitled  to  the  rents  and  profits  of  my  said  real  estates  and  ha^ 
ditaments  hereinbefore  devised,  during  the  life  of  such  parent,  tf 
if  such  parent  were  then  actually  dead ;  and  in  case  no  issue  sbl 
be  then  in  existence,  then,  during  the  vacancy  or  contingency « 
such  issue,  the  person  next  entitled  for  the  time  being,  under  tk 
limitations  aforesaid,  to  a  vested  remainder  in  my  said  real  estatei 
and  hereditaments  herein'before  devised  on  the  decease  of  ^ 
tenant  or  tenants  for  life,  and  &ilure  of  his,  her  and  their  isBoe, 
shall  and  may  be  entitled  to  the  said  rents  and  profits,  for  bis,  kr 
and  their  own  proper  use  and  benefit  respectively;  butwithoot 
any  exclusion  of,  or  prejudice  to  the  estate,  interest,  or  right  of  mj 
issue  afterwards  coming  into  existence,  but  only  from  the  time  rf 
the  birth  of  such  issue  respectively. 


Condition  that 
devisee  shall 


17.  Provided  always,  and  my  will  is,  and  I  do  hbbkbi 
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IRECT  AND  DECLARE,  that  if  any  person  hereby  made  tenant  or      ^°^ 
mants  for  life,  or  in  tail  male,  or  in  tail,  or  who  shall  become     No.  XL. 
ntitled  to  the  possession,  or  to  the  receipt  of  the  rents  and  profits  concise  Forms 
f  my  said  real  estates  and  hereditaments  hereinbefore  devised  ^^^J'^^^jf* 
shall  cease  to  reside  npon  my  said  estate  at  {local  description)  for      2^*** 
be  space  of  six  calendar  months  in  any  one  year],  (Z)  then  the        Real 
state  of  snch  person  so  [ceasing  or  having  ceased  to  reside]  {m)  as       Etttoe. 
foresaid,  shall  cease  and  determine,  and  my  said  real  estates  and  ,^^,^^1,0 
lereditaments  hereinbefore  devised  shall  immediately  devolve  upon  &n^7  »^»^ 
he  person  or  persons  next  beneficially  entitled  in  remainder,  in  the 
ame  manner  as  if  the  person  whose  estate  shall,  so  cease  and  deter- 
nine  as  aforesaid,  being  tenant  or  tenants  for  life,  was  or  were 
lead,  or  being  a  tenant  or  tenants  in  tail  male,  or  in  tail,  was  or 
vere  dead,  and  there  was  a  general  failure  of  issue  inheritable  under 
he  estate  tail  under  the  limitations  herein  contained ;  but  without 
prejudice  nevertheless   to  any  jointure  or    jointures,  portion  or 
Dortions,  annual  sum  or  annual  sums  of  money,  or  any  leases  which 
}hall  previously  have  been  made,  appointed  or  granted,  under  any 
>f  the  powers  herein  contained.      [Insert  clauses  that  cesser  of 
estates  shall  not  defeat  contingent  remainders^  and  as  to  destination  of 
die  rents  in  the  meantime^  as  in  preceding  form.'] 


(I)  If  tbe  coodition  is,  not  to  reside  abroad,  substitute  for  words  within  Sabstitated 
brackets  above —  ^'"™»  ^bere  th« 

ooodition  w  doI 
to  reside 

*'  shall  reside  out  of  the  United  Kingdom  for  the  space  of  three  abroad. 
calendar  months  or  upwards  in  any  one  year." 

(m)  If  the  condition  is  not  to  reside  abroad,  for  words  within  brackets 
substitute — 


€t 


residing  or  having  resided  out  of  the  United  Kingdom." 
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CONCISE  FORMS  OF  VARIOUS  KINDS  OF  POWERS  ADAPHSD 
wiNUisis  '^^ggTTLEMENTS  OF  REAL  ESTATE. 


1.  Power  for  tenanin  for  life  to  make 

jointares. 

2.  Jointures  not  to  exceed  a  specified 

sum. 

3.  Power     to     raise    portions     for 

younger  children. 

4.  No  portion  to  be  rused  until  the 

term  shall  take  effect  in  posses- 
sion. 
6.  Ptoviso  for  cesser  of  terms. 

6.  Portions  not  to  exceed  a  specified 

sum. 

7.  Power  to  females  to  appoint  life 

estates  to  their  husbands. 

8.  No  appointment   to  take  effect, 

unless  the  person  making  the 
same  shall  become  entitled  to 
the  possession  of  the  premises. 

9.  Power  for  tenants  for  life,  or  in 

toil,  to  grant  leases  at  rack  rent. 

10.  Power  to  grant  building  leases. 

11.  Power  to  open  and  work  mines, 

and  to  grant  mining  setts  \  to 
grant  leases  for  lives,  or  for 
years  determinable  on  lives ;  to 
grant  leases  to  be  held  by  copy 
of  court  roll ;  and  to  enfranchise 
copyholders. 

12.  Power  to  sell  or  exchange.    Varia- 

tion where  copyhold  and  lease- 
hold estates  may  be  taken  in 
exchange. 

13.  To  revoke  uses. 

14.  Power  to  give  receipts. 

16.  Trustees  to  invest  purchase- 
moneys,  or  moneys  given  for 
equality   of  exchange,  in  the 


purchase  of  lands.  Tv^ 
where  the  authority  to  pord«« 
comprises  copyhold  and  ki* 
hold  estates. 

16.  Lands  taken  in  exchange,  or  p- 

chased,  to  be  settled  to  p««J 
uses.  Variation  where  copyW* 
and  leasehold  estates  sie  tw- 
rized  to  be  porchased. 

17.  Until  an  eligible  purchase^ ^ 

found,  moneys  to  be  iunM 

18.  Power  to  make  paititioD. 

19.  Power  to  make  partition  offfl** 

Tided  shares  during  minorita* 

20.  Power  of  absolute  sale  fi»  ** 

Eurpose  of  discharging  i««"' 
ranees. 

21.  To  revoke  uses. 

22.  Power  for  tenants  for  ^^^ 

down  timber  for  ihrir  own  W8» 
Variation  where  the  consent « 
trustees  is  required. 

23.  Tenant  for  life  cutting  down  titf- 

her  in  any  one  year  bcyood  i 
specified  value,  to  be  deflsea 
guilty  of  waste. 

24.  Power  to  cut  down  timber  fif* 

purpose  of  building  or  repti* 

25.  Power  to  sell  timber  for  the  im- 

pose of  repairs  and  building- 

26.  Power  for  trustees  to  .<»* J^ 

timber  during  minorities  fi»  ^ 
purpose  of  diechargioR  i«^ 
brances;  any  surplus  o««^ 
to  be  invested  in  lands  »  » 
settled  to  the  prior  uses. 

27.  Power  to  appoint  stewards,  b«Bft 

agents  ana  receivers. 
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1.    PbOVIBED  always^  and  I  HEBEBT  DEGLABE,  that  it  shall        Wilia 

>e  lawful  for  every  person  (being  a  male)  hereby  made  tenant  for     No.  xix 
ife,  either  before,  or  when,  by  virtue  of  this  my  will|  be  shall  be  in  cowskeFormi 
he  actual  possession  of  or  entitled  to  the  receipt  of  the  rents  and  of  various  Jandt 
irofits  of  the  said  hereditaments  and  premises  hereinbefore  devised,     acUg^  to 
but  without  prejudice  to  the  uses  or  estates^  charges  and  powers    neai  Estate 
mtecedent  to  the  life  estate   of  the  person  for  the  time  b^ng  po^„  for 
Aerciaing  this  present  power),  by  any  deed  or  deeds,  or  by  his  ton«»te  ^^  life 
last  wiU,  to  limit  and  appoint  to  the  use  of  or  in  trust  for  any  jointores. 
woman  he  may  be  about  to  marry  or  shall  have  married,  for  her 
life  and  for  her  jointure,  and  in  bar  or  without  being  in  bar  of  her 
lower  and  freebench,  or  otherwise,  any  annual  sum  or  yearly  rent- 
idiarge  not  exceeding  in  the  whole  the  sum  of  £        sterling,  clear 
[X  all  deductions  for  taxes  or  otherwise,  and  to  be  issumg  out  of 
uid  chargeable  upon  all  or  any  part  of  the  aforesaid  hereditaments 
and  premises^  with  usual  powers  of  distress  and  entry  for  the 
purpose  of  securing  the  due  payment  of  the  said  annual  sum  or 
yearly  rent-charges,  or  such  parts  of  the  same  as  shall  at]any  time 
be  in  arrear.   And  also  to  limit  and  appoint  the  said  hereditaments 
and  premises  so  to  be  charged  as  aforesaid  for  any  term  or  terms 
of  years,  as  a  further  security  for  the  payment  of  the  said  annual 
sum  or  yearly  vent-charge,  and  all  expenses  occasioned  by  the 
nonpayment  thereof;  but  so  nevertheless  that  such  terms  be 
made  to  cease  on  payment  of  the  said  annual  sum  or  yearly  rent- 
charge,  and  all  costs  occasioned  by  the  nonpayment  thereof. 

2.  PbOVIDED  NEVEBTHELE88,  AND  I  DO  HEBEBT   DECLABB,  Jointaws  not  to 

that  the  said  hereditaments  and  premises  hereinbefore  devised  shall  specified  som. 
not,  under  or  by  virtue  of  the  power  of  jointuring  hereinbefore 
contained,  at  any  one  time  charged,  be  liable  to  the  payment  of  a 
larger  yearly  sum  in  the  whole  than  £  ;  and  therefore,  if  any 
subsequent  charge  would  increase  the  yearly  sum  to  more  than 
£  ,  THEN  and  in  such  case,  such  subsequent  charge  shall  not 
take  effect,  or  only  take  effect  partially,  as  the  case  may  be,  until 
the  previous  charge  shall  cease  or  be  reduced. 

3.  PbOVIDED  always,  and  my  will   is,  and  I  DO  HEBEBY  Poww  to  nam 

DECLABE,  that  it  shall  be  lawful  for  every  person  who,  by  virtue  joiuger 
of  the  limitations  hereinbefore  contained,  shall  be  tenant  for  life  in  ^^^^'^ 
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Wills.      the  actual  possession  of^  or  entitled  beneficially  to^  the  rents  ai 
No.  XLL     profits  of  the  ssad  hereditaments  and  premises  hereinbefore  derisej 
Coneue  Forms  (^^^  ^  ^  <^7  fcmalc,  whether  she  be  covert  or  sole),  bat  sabjeil 
9f^^  **^  nevertheless  and  without  prejudice  to  the  uses  or  estates,  chaises  sd 
adapted  to    powcrs,  antecedent  to  the  life  estate  of  such  tenant  for  life,  bjaoj 
Seal  Estate,    deed  or  deeds,  with  or  without  power  of  revocation,  or  by  his « 
her  last  will,  to  appoint  and  demise  all  or  any  part  of  the  wi 
hereditaments  and  premises,  to  any  person  or  persons  whomnefeTf 
for  any  term  or  terms  of  years  whatsoever,  and  without  impeack- 
ment  of  waste,  upon  tbust,  by  mortgage  of  either  the  whole  or 
a  competent  part  of  the  said  hereditaments  and  premises,  for  aO  or 
any  part  of  the  said  term,  or  by  and  out  of  the  rents  and  profits  is 
the  meantime,  until  such  mortgage  shall  be  made,  or  by  both  or 
either  of  the  ways  and  means  aforesaid,  to  ndse  for  the  portion  or 
portions  of  all  or  any  the  child  or  children  of  the  person  for  the 
time  being  exercising  this  present  power  (other  than  or  not  bdi; 
an  eldest  or  only  son  for  the  time  being,  entitled,  under  the  liim- 
tations  hereinbefore  contained,   to  the  stud  hereditaments  and 
premises  for  an  estate  for  life  or  in  tail  male,  or  in  tail  in  pos- 
session or  remainder  expectant  on  the  decease  of  his  parent),  anj 
sum  or  sums  of  money  not  exceeding  in  the  wh6le,  if  there  shall  be 
but  one  child  (not  being  an  eldest  or  only  child  for  the  time  being* 
as  aforesaid),  the  sum  of  £        ;  and  if  there  shall  be  two  or  more 
of  such  children  (other  than  or  not  being  an  eldest  or  only  chiU 
entitled  as  aforesaid),  the  sum  of  £        ,  with  interest  for  the  same 
at  any  rate  not  exceeding  5L  for  every  1002.  by  the  year:  such 
portion  or  portions  to  vest  in  and  be  paid  to  such  children  ^espe^ 
tively,  at  or  upon  such  ages,  days  or  times,  and,  if  more  than  one, 
in  such  shares,  or  to  one  or  more  exclusively  of  the  others,  and 
subject  to  such  provisions  and  limitations  for  the  benefit  of  some 
or  one  of  the  said  children,  in  such  manner  as  the  person  exerdsbg 
this  present  power,  either  by  the  same  deed,  or  any  other  deed  or 
deeds,  or  by  his  or  her  last  will,  shall  direct  or  appoint. 

No  portion  to  4,   PROVIDED  NEVERTHELESS,  that  UO  DOrtioU  Or  portions  tO  be 

be  raised  until  /•  .         t    «  t 

the  terms  shall  raised  Under  the  term  or  terms  to  be  created  as  aforesaid,  shall  be 
poswsabn.       raised  until  the  term  or  terms  shall  take  effect  in  possession. 

MMw^nerma.      ^'  PfiOViDED  ALSO,  that  immediately  after  the  trusts  of  mf 
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aid  will  shall  be  fully  performed,  or  have  become  incapable  of      Wills. 
aking  effect^  and  all  costs  incurred  in  respect  thereof  shall  have     No.  XLI. 
>eeii  fully  satisfied,  then  such  term  or  terms  as  to  all  the  here-  coneise  Forms 
litaments  and  premises  comprised  therein  shall  absolutely  cease  ^'^'?^*J^ 
ind  determine.  adapted  to 

SeUkmentsof 
Real  Estate, 

6.  Pbovided  also,  and  I  do  hereby  further  direct  -,  ^. —  ^  ^ 

'  PortiODB  not  to 

IlNB  BfiCLARE^  that  the  said  hereditaments  and  premises  shall  not,  exceed  a 

L         •  /»  •  •  •  n      specified  siini. 

t>y  Tirtue  of  the  power  hereinbefore  in  that  behalf  contained,  be 
It  any  one  time  liable  or  charged  with  the  payment  of  a  larger 
lum  than  £  ;  and  therefore,  if  any  subsequent  charges  would 
increase  the  whole  sum  charged  to  more  than  £  ,  then  such 

mbsequent  charges  shall  not  take  effect,  or  shall  only  take  effect 
partially,  as  the  case  may  be,,  until  the  previous  chai^ee  shall  cease 
or  be  reduced. 

7.  Provided  always,  and  I  do  hereby  declare,  that  it  f ^^f  ^^^ 

^  females  to 

shall  be  lawful  for  every  person  (being  a  female),  hereby  made  a  appoint  life 
tenant  for  life,  either  before  or  when  by  virtue  of  this  my  will  she  husbands. 
shall  be  in  the  actual  possession  of,  or  entitled  to  the  receipt  of  the 
rents  and  profits  of  the  hereditaments  and  premises  hereinbefore 
devised  (but  without  prejudice  to  the  uses,  estates,  charges  and 
powers  antecedent  to  the  life  estate  of  the  person  for  the  time  being 
exercising  this  power),  and  whether  she  shall  be  covert  or  sole,  by 
any  deed  or  deeds,  with  or  without  power  of  revocation,  or  by  her 
last  wiU,  to  limit  and  appoint  the  said  hereditaments  and  premises^ 
or  any  part  thereof,  to  the  use  of,  or  in  trust  for,  any  husband  or  hus- 
bands with  whom  she  may  be  about  to  marry^  or  shall  have  married^ 
for  the  life  of  such  husband,  for  any  less  estate  determinable  with  his 
life  (but  subject  and  without  prejudice  as  aforesaid),  or  any  annual 
sum  or  yearly  rent-charge  to  be  payable  to  such  husband  during 
his  lifetime,  to  be  issuing  out  of  and  chargeable  upon  all  or  any 
part  of  the  said  hereditaments  and  premises,  and  payable  in  such 
manner  as  she  shall  direct ;  and  with  usual  powers  of  distress  and 
entry  for  the  purpose  of  securing  the  due  payment  of  such  annual 
sum  or  yearly  rent-charge,  or  such  parts  of  the  same  as  shall  at 
any  time  be  in  arrear.  And  also  to  limit  and  appoint  the  said 
hereditaments  and  premises,  or  such  part  or  parts  of  the  same  as 
sball  be  so  charged  with  such  annual  sum  or  yearly  rent-charge 
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Wills.      as  aforesaid,  for  any  term  or  terms  of  years  as  a  further  secmitT 

No.  XLI.     for  the  payment  thereof,  and  all  expenses  occasioned  by  the  noft* 

ConcUe  Foma  p^^yix^ent  thereof;  but  so  nevertheless  that  such  terms  be  made  to 

^^?^  *•**  cease  on  payment  of  the  said  annual  snm  or  yearly  rent-cfaai«e» 

ad<^^  to     and  all  expenses  occasioned  by  the  nonpayment  thereofl 

SettkmefOaqf  '^  ^  ir  ^ 

IUalE9tat€» 

^    — r     ^     8.  Pbovidbd  also,  and  I  do  hereby  declare  that  no  an* 

No  appointaieni   ,     ,       ,  , 

to  take  eSeot  limitation  or  appointment  of  any  estate  or  rent-charge  in  pursofoee 
person  making  of  the  aforesaid  power  shall  take  effect  in  possession,  nnkas  tk 
beoomrentitied  P^^^^^^^  executing  the  Same  shall  herself  become  entitled  to,  and  be 
totheposBewion  in  the  actual  possession  of»  the  said  hereditaments  and  premifln 

of  toe  prenuses.  ,  *    ,  ,  ,  "^ 

hereinbefore  devised,  or  become  beneficially  entitled  to  the  mto 
and  profits  thereof,  or  until  after  the  decease  of  the  penos 
exercising  such  power  of  appointment. 

Power  for  9.   PROVIDED    ALSO,  AND    I    DO    HEREBY    FURTHER  DIRECT 

or^^Ttaii^^to  ^  ^^^  DECLARE,'  that  it  shall  be  lawful  for  every  person  respee- 
^"k^  ^T"  *'  tively,  being  a  tenant  for  life,  or  in  tail  male,(a)  or  in  tail,  for  tfcc 
time  being  in  the  actual  possession  of  the  said  hereditaments  vA 
premises  hereinbefore  devised,  or  beneficially  entitled  to  the  roiti 
and  profits  thereof,  who  shall  have  attained  the  age  of  twenty-oae 
years,  and  for  the  said  {trtistees)^  or  the  survivor  of  theni}  bb 
executors  or  administrators,  during  the  minority  of  any  eoA 
tenant  for  life,  or  in  tail  male,  or  in  tail,  by  any  deed  or  deedsi 
either  referring  or  not  referring  to  this  present  power,  to  appoint  by 
way  of  demise  or  lease,  all  or  any  part  of  the  said  hereditameDts 
and  premises,  to  any  person  or  persons,  for  any  term  of  years  not 
exceeding  twenty-one  years  in  possession  and  not  in  reversion,  it 
the  best  yearly  rent  that  can  reasonably  be  obtained  for  the  same, 
and  without  taking  any  fine,  premium,  or  foregift  for  the  maloBg 
thereof;  and  so  that  there  be  contained  therein  a  clai^se  or  prafiso 
for  re-entry  for  nonpayment  of  the  rent  thereby  to  be  reserved  for 
the  space  of  twenty^one  days  after  the  same  shall  become  doe,  tai 
so  that  the  lessee  or  lessees  shall  execute  the  said  lease,  or  » 
counterpart  thereof,  and  covenant  for  the  payment  of  the  rest 
thereby  to  be  reserved^  and  so  that  such  lessee  or  lessees  be  not 
made  dispunishable  for  waste. 


(a)  As  to  leases  by  tenantB  in  tail,  see  Vol.  I.»  p.  SIS,  note  (6). 
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10.  PbOVIDED    ALWAT85    AND    I    DO    HBRBBY    DIRECT    AND         WnJA 

[>£GL.AJUS9  that  it  shall  be  lawful  for  every  person  respectively,     Ko.  xli. 
>eiiig  a  tenant  for  life»  or  in  tail  male,  or  in  tail  for  the  time  being  canciseFamu 
n  the  actual  possession  of  the  said  hereditaments  and  premises  ^/*T!^^^ 
lereinbefore  devised,  or  beneficially  entitled  to   the  rents  and     adapted  to 
profits  thereof,  who  shall  have  attained  the  age  of  twenty -one    BealEstat^ 
^ears,   and  for  the  said  {trustees)y  or  the  survivor  of  them,   his  PoweTtTmit 
executors  or  administrators,  during  the  minority  of  any  such  tenant  building  leues. 
for  life,  or  in  tail  male,  or  in  tail,  by  any  deed  or  deeds,  either 
referring  or  not  referring  to  this  present  power,  to  appoint  by  way 
)f  demise  or  lease,  aU  or  any  part  of  the  said  hereditaments  and 
premi8es9(5)  to  any  person  or  persons  who  shall  agree  to  build  upon 
:>r  improve  the  same,  for  any  term  of  years  not  exceeding  ninety- nine 
fears  absolute,  to  be  computed  from  the  making  thereof,  at  such  rents 
uid  upon  such  terms  and  conditions  as  shall  be  thought  reasonable, 
[ind  without  taking  any  fine  or  foregift  for  the  making  thereof; 
Bmd  BO  that  the  lessee  or  lessees  execute  a  counterpart  thereof  and 
be  not  made  dispunishable  for  waste. 

11.  And   I   HEREBY   AUTHORIZE    AND    EMPOWER  any  perSOU  Po^er  to  open 

who  by  this  my  will  shall  be  tenant  for  life,  or  in  tail  male,  or  in  and  to  grant 
tail  general,  in  the  actual  possession  of  the  said  hereditaments  and  ^^^  ^^^' 
premises  hereinbefore  devised,  or  beneficially  entitled  to  the  rents 
and  profits  thereof,  who  shall  have  attained  the  age  of  twenty-one 
years,  and  for  the  said  (trustees),  or  the  survivor  of  them,  his 
executors  or  administrators,  or  other  trustees  or  trustee  for  the  time 
being  of  this  my  will,  during  the  minority  of  any  such  tenant  for  life, 
or  in  tail  male,  or  in  tail,  to  open  any  mine  or  mines  in,  under. 


(6)  If  the  power  is  to  be  j^iven  for  grantinp^  leases  for  Jives  or  for  years 
determinable  on  lives,  substitute  the  following  for  part  of  the  above  clause — 

'*  as  have  been  usually  let  or  demised  on  leases  for  lives,  or  leases  Power  to  grant 

•'  ^  leases  for  lives 

for  years  determinable  on  lives,  to  any  person  or  persons,  for  any  orforyean*, 
term  or  terms,  not  exceeding  three  lives  in  being,  in  possession  or  ^^^ 
in  reversion ;  but  so  that  the  lessee  or  lessees  execute  such  lease, 
or  leases,  or  a  counterpart  thereof,  and  such  leases  or  leases  contain 
a  covenant  on  the  part  of  the  lessee  or  lessees  for  payment  of  the 
rents  and  performance  of  the  duties,  suits,  and  services  thereby 
VOL.  II.  a  K 
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^"^^  through  or  npon  anj  part  of  the  said  hereditaments  and  pfemiae^ 
No.  xu.     and  whether  any  part  of  such  premises  shall  or  shall  not  bave  beet 

CoHci$e  Fonm  previously  used  for  mining  purposes,  or  otherwise,  and  to  woricaal 
qT^o^'^  carry  on  such  mines  in  such  manner  as  may  be  deemed  most  ex- 

^^^^ ^  pedient  for  effectually  working  the  same  and  making  mercbantaUe 

respectively  reserved ;  and  that  there  be  a  clause  or  proviso  of  eotij 
for  nonpayment  of  the  rents  thereby  to  be  reserved,  and  tbat  die 
lessee  or  lessees  be  not  made  dispunishable  for  waste." 


If  the  power  is  to  renew  leases  fbr  lives  of  oopybolds,  sabstitote  for  the  abeic 

To  grant  leases, '« to  grant,  renew,  or  fill  up  any  leases  of  lives,  or  for  jears  deter 
eopj  of  court  miuable  on  lives,  or  years  absolute,  of  any  tenements  boldenbf 
'^  '  copy  of  court  roll  of  any  manor  or  manors  hereinbefore  devised  n 

are  now,  or  at  the  time  of  my  decease^  or  at  the  time  of  the  ssne 
becoming  subject  to  the  uses  aforesud,  may  be  out  and  subsisth^ 
upon  any  life  or  lives,  or  years  determinable  upon  any  life  or  lives  or 
for  years  absolute,  and  to  be  holden  according  to  the  custom  of  such 
manor  or  manors  respectively,  and  so  that  in  every  such  lease  or  I 
there  be  reserved  the  old  and  accustomed  rents,  heriots  and 
vices,  or  proportional  parts  thereof,  for  or  in  respect  of  the  tenementB 
and  premises  so  to  be  granted,  renewed,  or  leased,  as  have  bees 
heretofore  paid,  rendered  and  performed  in  respect  of  the  same." 

If  to  eofranchise  copjbolders,  substitute  for  the  above  clause — 
To  enfranchisA  «<  qu  takin&c  such  fine  or  consideration  money  as  he  or  thev  shsll 

copyholden.  ^  ^  ^  •'  • 

think  proper,  to  make  any  enfranchisement  of  any  copyhold  orcQ»- 
tomary  tenements,  lands  or  hereditaments  holden  by  copy  of  oomt 
roll  of  any  manor  or  manors  herein  mentioned  or  devised,  and  to  eats 
into  all  such  contracts,  conveyances,  and  assurances  as  may  be 
deemed  necessary  or  expedient  to  enable  the  persons  entitled  to 
such  copyhold  or  customary  tenements  or  hereditaments  to  hoU 
and  enjoy  the  same,  and  all  rights,  privil^es  and  appurtenancei 
belonging  thereto,  as  and  for  an  estate  of  freehold  tenure,  freed 
from  all  customary  rents,  fines,  heriots,  duties,  suits,  serrioei 
and  customs ;  and  also  freed  and  absolutely  discharged  from  the 
uses,  trusts,  powers  and  provisoes  hereinbefore  contained." 
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the  ores  and  minerals  raised  therefrom ;  and  also  to  grant  mining      Willb. 
setts  or  leases  of  any  part  of  the  said  hereditaments  and  premises^     Ko.  xu. 
or  licences  to  search  for,  raise  and  make  merchantable  any  ores  or  con^MfonM 
minerals  in,  under^  throughout,  or  upon  the  same,  for  such  term  or  qf^wimskindt 
terms  of  years,  under  such  reservations,  and  upon  such  terms  and    adapud  to 
conditions,  as  the  person  or  persons  for  the  time  being  entitled   lUaiEsttaef 
to  grant  such  mining  setts,  leases,  or  licences,  in  exercise  of  this 
present  power  and  anthority,  shall  deem  reasonable  and  expedient. 

1 2.  PbOYIDED    always,    and     I    DO    HEREBY    DIBECT    AND  Power  to  seU  or 

l>£CLAB£  that  it  shall  be  lawful  for  the  said  (trustees),  or  the  sur-  ^^ 
Tiyor  of  them,  his  executors  or  administrators,  or  other  the  trustees 
or  trustee  for  the  time  being  of  this  my  will,  with  the  consent  in 
writing  of  the  person  or  persons  who,  by  virtue  of  the  limitations 
herein  contained,  shaU  be  tenant  or  tenants  for  life,  or  in  tail  male, 
or  in  tail  in  possession  of  the  said  hereditaments  and  premises  herein- 
before devised,  or  entitled  to  the  rents  and  profits  thereof,  and  who 
shall  have  attained  the  age  of  twenty-one  years,  to  dispose  of,  either 
by  way  of  absolute  sale,  or  in  exchange  for  other  lands  and  heredita- 
ments to  be  situate  in  England  or  Wales,  but  not  in  Ireland,  (c) 
all,  or  any  part  of  the  said  hereinbefore  devised  hereditaments  and 
premises  to  any  person  or  persons  whomsoever,  for  the  best  price 
or  prices,  or  equivalent  in  other  lands  and  hereditaments  to  be 
eituate  as  aforesaid,  as  the  said  (trustees)  or  the  survivor  of  them, 
his  executors  or  administrators,  or  other  my  said  trustees  or  trustee 
for  the  time  being  shall  consider  reasonable. 

13.  And  I  hereby  authorize  and  direct  the  said  (trustees),  To  revoke  uses, 

and  the  survivor  of  them,  his  executors  or  administrators,  or 
other  the  trustees  or  trustee  for  the  time  being  of  this  my  wiU,  for 


(c)  Sometimes  the  power  is  extended  so  far  as  to  permit  copyhold  or  lease- 
bold  premises  to  be  ti^en  in  exchange ;  whenever  that  is  intended,  add  here 
as  foUows— 

**  of  freehold,  or  of  copyhold  or  customary  tenure,  or  held  upon  ^J"**^°° 
renewable  lease  for  years,  or  lives,  or  years  determinable  upon  and  leasehold 
lives,  or  for  an  absolute  unexpired  term  of  not  less  tiian  ninety-  taken  in^^ 
nine  years.''  «^"«*- 

3    K    2 
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Wills.      the  purpose  of  effecting  any  sach  sale  or  exchange  as  aforeaiilif 

No.  XLI.     any  deed  or  deeds  absolately  to  revoke  and  make  Toid  all  lad 

CmciseFtymu  ^^^ry  the  Said  uses,  trusts,  estates  and  powers  (except  the  power 

of  vmimtt  kinds  ^f  leasing)  which  shall  be  limited  concerning  any  of  the  sud  hew- 

adajrted  to    ditaments  and  premises  hereinbefore  devised,  or  any  part  thereof; 

Real  Estate,    and  by  the  same  or  any  other  deed  or  deeds  to  declare  or  ippoist 

any  uses,  estates  or  trusts  of  the  same  hereditaments  and  premiseii 

the  uses  and  trusts  of  which  shall  be  so  revoked  as  aforesaid,  ui 

which  it  shall  be  deemed  necessary  or  expedient  to  direct  or 

appoint  in  order  to  effectuate  such  sale  or  sales  as  aforesud. 


Power  to  give 
receipts. 


14.  And  I  do  hereby  direct  and  declare  that  the  receipt 
or  receipts  of  the  said  {trustees)^  or  the  survivor  of  them,  Ins 
executors  or  administrators,  or  other  the  siud  trustees  or  trostee 
for  the  time  being  of  this  my  will,  shall  be  an  effectual  dischaije 
for  the  moneys  to  arise  from  such  sale  of  the  said  hereditamenU 
and  premises  or  any  part  of  the  same,  or  to  be  received  by  wajtf 
equality  of  exchange  as  aforesaid,  and  the  person  or  persons  payiag 
the  same  shall  not  be  obliged  to  see  to  the  application  thereof,  or 
be  in  anywise  responsible  for  the  misapplication  or  nonapplicatkn 
of  the  same. 


Tniateeto  15.   AnD    I    DO    HERERT    FURTHER    DIRECT  AND  DBCUIft 

iDTest  parohiM-    i  i  •  i  \  i  • 

monejSfOr,       that  the  Said  {trustees)^  or  the  survivor  of  them,  his  execntota  or 

Sven^for  administrators,  or  other  my  said  trustees  or  trustee  for  the  tine 

eqiwiity  of       being,  shall  invest  the  moneys  arising  from  such  sale  or  sales,  orto 

purchase  of       be  received  for  equality  of  exchange  as  aforesaid,  in  the  puithi* 

of  freehold  lands  and  hereditaments  to  be  situate  in  England  or 

Wales,  but  not  in  Ireland ;  {d)  so  that  every  such  purchase  lie 

liiade  at  the  request  and  by  the  drection  in  writing  of  the  persoi 

or  persons  for  the  time  being  entitled  under  the  limitations  hereis 

contained,  to  the  actual  possession  or  to  the  rents  and  profits  d 


Variation 
where  the 
authoritj  to 
purchase 
comprises 
copyhold  and 
leasehold 
eatates. 


(d)  If  the  authoritj  is  to  extend  to  the  purchase  of  copyhold  and  kaaefaol!! 
estates,  insert — 

"  of  freehold,  or  of  copyhold  or  customary  tenure,  or  held  rtf^ 
renewable  lease  for  lives,  or  years  determinable  on  lives,  orforanj 
absolute  unexpired  term  of  not  less  than  ninety -nine  years," 
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the  said  devised  hereditaments  and  premises,  in  case  the  same  be      Wiluu 
actually  purchased  and  settled  to  the  uses  hereinafter  directed5  if     |No.  xli. 
such  person  or  persons  shall  be  of  the  full  age  of  twenty-one  c^^^f„.^ 
years;  but  if  such  person  or  persons  respectively  shall  be  unde^^ <>/«»*■*««» *»««^ 
the  age  of  twenty-one  years,  then  every  such  purchase  shall  be     adapud  to 
made  at  the  discretion  of  my  said  trustees  or  trustee  for  the  time  ^T^e!'^ 
being.  

16.   And  I  do  hereby  further  direct  and  declare,  that  ImoAa  takeo  in 

the  said  {trustees)  or  the  survivor  of  them,  his  executors  or  admi-  parchased  to  be 
nistrators,  or  other  the  trustees  or  trustee  for  the  time  beins  of  this  !!ll?i^„„_ 
my  will9(e)  shall  settle  and  assure  the  said  hereditaments  and 
premises  so  to  be  purchased  as  aforesaid,  or  cause  the  said  here- 
ditaments and  premises  so  given  in  lieu  of  or  in  exchange  for  the 
hereditaments  and  premises  to  be  exchanged  under  the  powers 
hereinbefore  contained,  or  either  of  them,  to  such  and  the  same 
uses,  upon  such  and  the  same  trusts,  and  with,  under  and  subject 


(e)  If  copyholds  or  leaseholds  are  to  he  purchased  or  taken  in  exchange,, 
suhstitute  for  tBe  remainder  of  the  above  clause — 

**  shall  settle  and  assure  the  said  freehold,  copyhold,  or  customary  Variation 
hereditaments  and  premises,  and  leasehold  estates  so  to  be  pur-  ^!^^^\^ 
chased  as  aforesaid,  or  cause  the  same  freehold,  copyhold  or "« »"'**o"»^ 

,.  ,  .  J     1  1     in  to  be  purchased. 

customary  hereditaments  and  premises  and  leasehold  estates 
respectively  to  be  given  in  lieu  of  or  in  exchange  for  the  here- 
ditaments and  premises  to  be  exchanged  under  the  powers  to  be 
hereinbefore  contained,  to  such  and  the  same  uses^  upon  such  and 
the  same  trusts,  and  with^  under  and  subject  to  the  same  powers  and 
provisoes  as  are  hereinbefore  limited  and  declared  of  and  concerning 
the  said  hereditaments  and  premises  hereinbefore  devised,  or  as 
near  thereto  as  the  different  tenures  and  qualities  of  the  respec- 
tive estates,  the  death  of  parties,  and  other  intervening  accidents 
will  then  permit ;  but  so  nevertheless  that  any  leasehold  estates  so 
to  be  purchased  or  taken  in  exchange  as  aforesaid,  shall  be  subject 
to  the  payment  of  all  fines,  and  all  other  incidental  expenses  incurred 
on  each  renewal  of  every  lease  thereof,  which  I  hereby  direct  shall 
be  wholly  discharged  out  of  the  rents  and  profits  of  the  same 
premises." 
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WiLUB.      to  the  same  powers  and  pioTisoes  as  by  this  mj  will  are  hereb- 
No.  XLI.     before  limited  and  declared  of  and  ccmceming  the  said  lands  and 
Can^^ormi  hereditaments  hereinbefore  deyised,  as  the  deaths  of  partieB,  aid 
ofvwrwu»iand»  other  intervening  circumstances  will  then  permit 

adapted  to 

^^^^„^      17.  And  I  i>o  hebebt  mobeoyeb  direct  aki>  ]>eglaxi» 


„  ., — :.  .,,  that  until  an  eligible  purchase  can  be  found,  the  said  (tnulmi, 

Until  an  eligible  i  *  .  i     •   • 

pnrchase  can  be  or  the  survivor  of  them,  his  executor  or  admmistrators,  or  other 
to^i^^ted.  the  trustees  or  trustee  for  the  time  being  of  this  my  wiU^  shsll 
invest  the  moneys  so  directed  to  be  Icud  out  in  such  pardiaae  or 
purchases  as  aforesaid,  in  the  Bank  of  England,  or  upon  Goveia- 
ment  securities,  or  in  some  of  the  public  stocks  or  funds,  or  hj 
way  of  mortgage  upon  sufficient  freehold,  copyhold  or  cnatoniaij 
or  leasehold  estates,  to  be  situate  in  England  or  Wales,  but  not 
in  Ireland,  in  the  names  of  them  the  said  {tnutee$)j  or  the  smrivor 
of  them,  his  executors  or  administrators,  or  other  the  tmsleefl  or 
trustee  for  the  time  being  of  this  my  will ;  and  with  full  power  and 
authority  to  alter,  vary  and  transpose  the  same  as  occasion  shall 
require,  and  do  and  shall  pay  the  interest,  dividends,  and  annual 
proceeds  arising  therefrom  to  the  person  or  persons  who  for  the 
time  being  would  be  entitled  to  the  rents  and  profits  of  the  lands^ 
tenements,  hereditaments  and  premises  so  to  be  purchased  as 
aforesaid,  if  the  same  had  been  actually  purchased  and  settled 
pursuant  to  the  directions  of  this  my  will. 

« 

Power  to  make         18.   PROVIDED    ALWAYS,    AND    I    DO     HEBEBT    DIBSCT    AHD 

partition*  _  _  _  , 

DECLABE,  that  it  shall  be  lawful  for  the  said  {irusiees)^  or  the 
survivor  of  them,  his  executors  or  administrators,  or  other  the 
trustees  or  trustee  for  the  time  being  of  this  my  wiU,  with  the 
consent  and  concurrence  of  the  person  or  persons  who  by  virtue  of 
the  limitations  hereinbefore  contained  shall  be  tenants  for  life,  or 
in  tail  male,  or  in  tail  in  possession  of  the  hereditaments  aad 
premises  hereinbefore  devised,  or  entitled  to  the  rents  and  profits 
thereof,  who  shall  have  attained  the  age  of  twenty-one  yeare^  and 
for  the  said  (trustees),  or  the  survivor  of  them,  his  executors  or 
administrators,  or  other  my  sud  trustees  or  trustee  during  the 
minority  of  any  such  tenant  for  Kfe,  in  tail  male,  or  in  tail,  of  their 
or  his  own  proper  authority  to  make  partition  of  the  said  fa^e£ta* 
ments  and  premises,  one  moiety  whereof  is  herdnbefore  devised^ 
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in  makiDg  partition  or  division  of  the  entirety  of  the  same  heredita-      Whub. 


ments  and  premises,  or  any  part  thereof.    Akd  for  the  purpose  of    Ho.  xli. 
effecting  such  partition  [continue  power  to  revoke  uses.     Also  ccndMeForm 
receipt  clause;  direction  for  investment  of  moneys  received  for  equality  <if9arwukind§ 
of  partition^  and  declaration  that  purchased  lands  shall  be  settled  to    adtqfUd  to 
the  same  uses  as  before  Umitedy  and  thai  in  tite  meantime  the  moneys   j^^  EnaiiL 
shall  he  invested^  ut  sup.y  clauses  13^  14,  15^  pp.  869,  870.] 

19.  And  my  will   is,  and   1   do  hereby    authorize    and  Power  to  mdw 

EMPOWER    the    said  (trustees^  and   the  surviyor  of  them,  his  undivided 
executors  or  administrators,  or  other  the  trustees  or  trustee  for  the  devi^preiiiLes 
time  being  of  this  my  will,  at  their  or  his  own  discretion,  during  ^^^^ 
the  minority  of  any  person  or  persons  beneficially  entitled  to  any 
undivided  shares  in  any  of  the  real  estates  hereinbefore  devised,  to 
make  partition  of  and  allot  the  same  to  the  several  said  devisees 
thereof  in  severalty,  and  to  determine  the  value  of  the  several 
allotments  without  the  assistance  of  surveyors  (unless  my  said 
trustees  or  trustee  shall  desire  such  assistance),  and  to  make  such 
allowances  for  equality  of  partition,  and  charge  the  same  by  way 
of  mortgage  of  any  such  allotment  or  allotments,  as  my  said 
trustees  or  trustee  for  the  time  being  may  think  fit. 

20.  And  my  will    IS>   and   I   do  hereby  authorize    and  Power  of      ^ 

ElfPOWER  the  said  {trustees)^  and  the  survivor  of  them,  his  executors  for  the  purpose 
or  administrators,  or  other  the  trustees  or  trustee  for  the  time  being  ^^^^^^^^ 
of  these  presents,  with  the  consent  and  concurrence  of  the  person 
or  persons  who,  by  virtue  of  the  limitations  herein  contained,  shall 
be  tenant  for  life,  or  in  tail  male,  or  in  tail  in  possession  of  the 
hereditaments  and  premises  hereinbefore  devised,  or  beneficially 
entitled  to  the  rents  and  profits  thereof,  who  shall  have  attained 
the  age  of  twenty-one  years,  or  for  the  said  {trustees)  or  the  survivor 
of  them,  his  executors  or  administrators,  or  other  my  said  trustees 
or  trustee,  during  the  minority  of  any  such  tenant  for  life,  or 
tenant  in  tail  male,  or  in  tail,  of  their  or  his  own  proper  authority, 
to  make  sale  and  absolutely  dispose  of  such  portion  of  the  said 
hereditaments  and  premises  as  they  or  he  may  deem  necessary  for 
the  purposes  hereinafter  mentioned,  and  to  enter  into  all  sudi  con- 
tracts, stipulations,  acts,  deeds,  conveyances  and  assurances  as  may 
be  required  for  the  perfecting  of  such  sale  or  sales,  and  to  give 
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Wills.      receipts  for  the  purchase  moneys^  which  shall  effectuallj  ezonenti 
No.  XLI.    the  persons  paying  the  same  from  all  responsibility  with  reaped 
Crm^i^ormi  *^  ^^^  application  thereof. 

nfvcariout  lands 

adapted  to        21.  And  for  the  purposc  of  perfecting  such  sales  or  vk^l 

^S/^tatef  ^^    HEEEBT    AUTHORIZE    AND    EMPOWER    the   (trustee$)y  W  4e 

^    "^        survivor  of  them,  his  executors  or  administrators,  or  other  tk 

To  revoke  uses.  ^ 

trustees  or  trustee  for  the  time  being  of  this  my  will,  to  reTok 
and  make  void  all  the  uses,  trusts,  estates  and  powers  which  ibl 
be  limited  of  and  concerning  such  part  of  the  said  hereditament 
and  premises  which  shall  be  so  sold  and  disposed  of  as  sioreaSi, 
and  by  the  same  or  any  other  deed  or  deeds  to  declare  and  appobt 
any  uses,  estates  or  trusts  of  the  same  hereditaments  and  prenM 
which  may  be  deemed  necessary  or  expedient  for  the  puipoee  of 
perfecting  such  sale  or  sales  as  aforesaid ;  and  do  and  shall,  after 
deducting  the  expenses  incurred  in  respect  of  such  sale  or  saloi 
apply  the  purchase  moneys  arising  therefrom,  or  a  sufficient  portkn 
thereof,  in  the  discharge  of  any  incumbrances  which,  at  the  time 
of  my  decease,  may  affect  my  said  hereditaments  hereinbefore 
devised,  or  any  part  of  -the  same ;  and,  after  discharging  all  Bodi 
incumbrances  as  aforesaid,  in  case  there  shall  be  any^oveiplos 
moneys  remaining  undisposed  of  for  the  purposes  aforesaid,  tbxs 
«  [insert  here  trust  to  invest  surplus  moneys  in  lands,  to  the  is» 

uses  as  thereinbefore  limitedy  and  that  until  an  eligible  purchase  ca^ 
be  found,  the  purchase  moneys  shall  be  invested,  ui  sup^  daoses 
13, 14,  16,  pp.  869,  870.] 

Power  for  22.   PROVIDED  ALWAYS,  AND  MY  WILL  18,  AND  I  DO  HEBK- 

teoants  for  life 

to  cot  down  BY  DIRECT  AND  DECLARE,  that  it  shall  be  lawful  for  ereiy 
omi  toi^t.  ^'  person  who,  by  virtue  of  this  my  will,  shall  be  tenant  for  life  « 
possession  of  the  said  hereditaments  and  premises  hereinbeto 
devised,  or  beneficially  entitled  to  the  rents  and  profits  thereo^i/) 
who  shall  be  of  the  inll  age  of  twenty-one  years,  firom  time  to 
time,  yearly  and  every  year,  to  fell^  cut  down,  sell  and  diflpoee  d 

(f)  If  the  consent  of  the  trustee  is  to  be  required,  insert — 
Where  oonsent   «  with  the  consent  in  writing  of  the  said  (trustees)  or  the  snrrii* 

of  tnistees »  i..  /# 

required.  of  thcm^  his  cxccutors  or  admmistrators,  or  other  the  trustees » 

trustee  for  the  time  being  of  this  my  wilL" 
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way   timber  or  other  trees,  pollards,  coppices,  and  underwoods      Wiua 
(except  ornamental  timber),  then  standing  or  growing  upon  the     No.  xll 
Baid  hereditaments  and  premises,  or  any  part  thereof,  as  (inclusive  CondseForm 
of  bark)  will  not  exceed  the  annual  sum  or  value  of  £  ,  for  ^'^'^'^^iJ^ 

his  own  use  and  benefit.  adapt«d  to 

Settlementa  of 
BealEsUae, 

23,    And    I    do    HEBEBT     further    declare,    that     if    *^^y  Tenantl^  life 

person  hereby  made  tenant  for  life  shall  fell,  cut  down,  sell  or  cutting  down 
dispose  of  all  and  every  the  said  timber  trees^  pollards,  coppices,  one  year  beyond 
or  underwoods,(^)  or  shall  in  any  one  year  feU  or  cut  down  a  "bTdeeme?''* 
larger  quantity  thereof  than  will  amount  to  the  annual  sum  or8^*y<^^"*t«- 
'value  of  £  ,  then  all  and  every  such  felling  or  cutting  down 

or  excess  shall  be  deemed  and  accounted  as  an  act  of  waste,  and 
the  person  or  persons  committing  the  same  shall  thereby  become 
liable  to  all  the  penalties  which  persons  committing  waste  are 
liable  to  at  law  or  in  equity. 

24.  Provided    always,    and    I   do    hereby    further  Power  to  cut 

jIa'a-liii.      1       /•!/•  down  timber  finr 

BIKECT  AND  DECLARE,  that  it  shall  be  lawful  for  every  person  the  pnrpoae  of 
hereby  made  tenant  for  life  of  my  said  hereditaments  and  pre-  ^^^ " 
mises  hereinbefore  devised,  or  beneficially  entitled  to  the  rents  and 
profits^thereof,  who  shall  be  of  the  full  age  of  twenty-one  years, 
with  the  consent  in  writing  of  the  said  (trustees);  or  the  survivor 
of  them,  his  executors  or  administrators,  or  other  the  trustees 
or  trustee  for  the  time  being  of  this  my  will,  and  for  such 
trustees  or  trustee,  at  their  or  his  own  discretion,  during  the 
minority  or  respective  minorities  of  any  person  or  persons  who 
by  virtue  of  this  my  will  shall  be  entitled  to  the  possession  of  the 
same  hereditaments  and  premises,  or  to  the  rents  and  profits 
thereof,  to  fell  and  cut  down  all  such  timber  and  other  trees 
then  standing  or  growing  in  or  upon  such  hereditaments  and 
premises,  or  in  or  upon  any  part  thereof,  as  he  or  they  may  consider 
necessary,  for  the  purpose  of  building,  rebuilding,  repairing  or 
amending  all  or  any  part  of  the  mansion  house,  messuages,  farm 


(^)  If  the  consent  of  the  trustees  is  to  be  required,  insert — 

''without  such  consent  of  my  said  trustees  or  trustee  for  the  time 
being  as  aforesaid;'' 
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Wills,      houses,  and  any  other  erections  and  bnildings^  now  8t«ii£i^  or 

No.  XLI.     hereafter  to  be  erected  and  built  in  or  upon  anj  part  of  the  mai 

ComiiteFormt  hereditaments  and  premises^  to  the  intent  that  all  and  evoj 

ofvmwMkmdM  ^yj^^  erections  and  buildings  as  aforesaid  may  fix>m  time  to  time^ 

adapted  to    and  at  all  times,  be  kept  in  good,  proper  substantial  and  tenantabk 

Heal  Estate,   repair. 


Powtr  tosell 
timbflr  for  the 
pnrpoMof 
rapursand 
buQding. 


Power  for 
tnutees  to  cat 
down  timber 
dnring 

minoifties,  for 
the  parpoee  of 
diediArging 
inonmbnuLces. 


Anysorplns 
moneys  to  be 
inrested  in 
lands  to  be 
settled  to  the 
prior 


25.  And  I  do  hebeby  fubtheb  authobize  and  kkfowbb 
the  person  or  persons  entrusted  with  this  present  power,  to  seD 
and  dispose  of  the  sfdd  timber  which  shall  be  so  felled  or  cat  dowi 
as  aforesaid,  or  any  part  thereof,  as  he  or  they  may  think  proper, 
to  any  person  or  persons  who  shall  be  willing  to  purchase  tk 
same,  and  to  apply  the  moneys  arising  from  such  sale  in  or  towards 
such  buildings,  rebuildings,  reparations  or  amendments  as  afore- 
said ;  AND  I  DO  HEBEBY  MOBEOYEB  DECLABE,   that   if  the  Slid 

timber  so  felled  and  cut  down,  or  the  moneys  so  arising  from  the 
sale  thereof  as  aforesaid,  shall  not  be  applied  in  c^  towards  soeh 
buildings,  reparations  and  amendments,  then  such  felling  and 
cutting  down  shall  be  deemed  and  accounted  as  waste^  and  be 
punishable  accordingly.  Pboyided  neyebtheless,  that  no 
purchaser  of  the  said  timber  shall  be  in  anywise  prejudiced  by 
the  misapplication  of  such  purchase-moneys,  or  be  in  anywise 
bound  to  see  to  the  application  thereof. 

26.  Pboyided  always,  and  I  do  hebebt  fubtheb  dibect 
AND  DECLABE,  that  it  shall  be  lawful  for  the  said  {trustees),  and 
the  survivor  of  them,  his  executors  or  administrators,  during  the 
minority  or  respective  minorities  of  any  person  or  persons  wbo^ 
by  virtue  of  the  limitations  herein  contained,  shall  be  entitled  to 
the  said  hereditaments  and  premises  hereinbefore  devised  for  aa 
estate  for  life,  or  in  tail  male  or  in  tail,  to  fell  and  cut  down  anj 
timber  and  other  trees,  pollards,  coppices  and  underwoods  thei 
standing  or  growing  in  or  upon  the  said  hereditaments  and  pre- 
mises, or  any  part  thereof,  as  shall  be  of  suffi<uent  growth  and 
maturity,  or  in  a  state  of  decay,  or  which  ought  to  be  cat  down 
for  the  improvement  of  timber  or  other  trees,  and  to  sell  and 
dispose  of  such  timber  so  felled  and  cut  down  as  aforesaid  for  tbe 
best  price  that  can  be  reasonably  obtained  for  the  same,  and  sbsll 
apply  the  proceeds  of  such  sale  in  discharge  of  any  incumfarancei 
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rbicHy  at  the  time  of  my  decease,  shall  or  may  affect  my  said      Wills. 
ands  and  hereditaments  hereinbefcMre  devised,  or  any  part  thereof,      Ko.  xli. 
jid  to  lay  oat  and  invest  the  sarplns  moneys  in  the  porohase  of  cmtcmFarm» 
reehold  (A)  hereditaments  and  premises,  to  be  situate  in  Ei^Iand  ^'^^T^^lJ^ 
Mr  TTales,  bat  not  in  Ireland;  and  shall  convey,  settle  and  assore,    adofied  %o 

Settkmenit  of 

nt  cause  to  be  conveyed^  settled  and  assured,  the  said  heredita*  juaiEgkOs. 
nents  and  premises  so  to  be  purchased,  to  such  and  the  same  uses, 
apon  such  and  the  same  trusts,  and  with,  under  and  subject  to 
such  and  the  same  powers,  provisoes,  charges,  declarations  and 
Eigreements  as  by  this  my  will  are  expressed  and  contained  con- 
oerniDg  my  said  lands  and  hereditaments  hereinbefore  devised,  or 
as  Hear  thereto  as  the  death  of  parties  and  other  circumstances  will 
then  permit.  [Add  clause  for  investment  until  an  eUgibU  purchase 
can  be  founds  ut  a$Ue^  clause  17^  p*  872.] 

* 

27.  Provided  also,  and  I  do  hereby  authorize  AND^o^ff** 

appoint 

(A)  If  the  power  to  porchaae  is  to  indude  copyhold  and  leasehold  premises, 
substitate  for  the  remainder  of  the  above  clause — 

**  or  copyhold  or  customary  hereditaments  and  premises,  or  upon 

renewable  leases  for  years  or  lives,  or  years  determinable  upon 

lives,  or  for  an  absolute  unexpired  term  of  not  less  than  ninety 

years,  such-  premises  to  be  situate  in  England  or  Wales,  but  not  in 

Ireland;    and  shall  convey,   settle  and   assure,  or   cause  to  be 

conveyed,  settled  and  assured,  the  said  freehold,  copyhold   or 

customary  hereditaments  and  premises,  and  leasehold  estates  so  to 

bo  purchased  as  aforesaid,  to  such  and  the  same  uses,  upon  such  and 

the  same  trusts,  and  with,  under  and  subject  to  the  same  powers, 

provisoes,  charges,  declarations  and  agreements  as  are  hereinbefore 

limited  and  declared  of  and  concerning  the  said  hereditaments  and 

premises  hereinbefore  devised,  or  as  near  thereto  as  the  different 

tenures  and  qualities  of  the  respective  properties,  the  death  of 

parties,  and  other  intervening  circumstances  will  then  permit:  but  so, 

nevertheless,  that  any  leasehold  estates  which  shall  be  so  purchased 

as  aforesaid  shall  be  subject  to  the  •  payment  of  all  fines  and  other 

inddental  expenses  incurred  in  each  renewal  of  any  lease  thereof, 

which  I  hereby  direct  shall  be  wholly  discharged  out  of  the  rents 

and  profits  of  the  same  premises." 
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WiLu.      EMPOWER  the  trustees  or  trustee  for  the  time  being  of  this  m^ 

No.  xu.     will>  from  time  to  time,  or  at  any  time  during  the  oootinuaiice  d 

QmeUeForms  ^^^  trusts  hereby  declared,  at  their  or  his  own  discretion,  to  appo^ 

(ffvmmhmda  stewards,  bailiffs,  agents  or  receivers,  for  the  porpoee  of  aiding  ani 

adapted  to    assisting  my  said  trustees  or  trustee  m  carrying  out  the  execotioa 

JM*£*ta^  ^^  ^^^^  trusts ;  and  to  allow  such  stewards,  bailiffs,  agents  or  re- 

stewardsT       cciyers  such  salaries  or  other  compensation  for  their  seryicea  as  nj 

baiiiffl,  agents    ggid  trustecs  may  consider  proper,  and  also  with  power  to  revoke 

and  recwyars.  , 

such  appointments  whenever  they  or  he  may  think  fit  ao  to  do. 
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No.  XLIL 


WILL,  LIMITING  LEGAL  ESTATES  TO  EACH  OF  TESTATOR'S 
SONS  SUCCESSIVELY  FOR  LIFE,  WITH  LEGAL  REMAINDERS 
TO  THEIR  FIRST  AND  OTHER  SONS  IN  TAIL  GENERAL,  WITH 
REMAINDER  TO  TRUSTEES  DURING  THE  LIFE  OF  EACH  OF 
TESTATOR'S  DAUGHTERS  SUCCESSIVELY,  UPON  TRUST  FOR 
HER  SEPARATE  USE,  WITH  LEGAL  REMAINDERS  TO  THE 
FIRST  AND  OTHER  SONS  OF  DAUGHTERS  IN  TAIL  GENERAL, 
WITH  THE  ULTIMATE  REMAINDER  TO  TESTATOR'S  OWN 
RIGHT  HEIRS,  (a) 


1.  Devise  to  uses. 

2.  To  the  use  of  each  of  testator's 

BODS  successively  for  life. 

3.  To  trustees  to  preserve  oontiugent 

remainders. 

4.  To  the  use  of  first  and  other  sons 

in  tail  general. 


5.  To  the  use  of  trustees  during  the 

life  of  each  of  testator's  daughters, 
upon  trust  to  preserve  contingent 
remainders,  and  for  her  separate 
use. 

6.  To  the  use  of  first  and  other  sons 

of  daughter  in  tail  general. 

7.  Ultimate   limitation  to    testator's 

right  heirs. 


[CoMMENCB  willy  ut  afUe^  No.  L,  clause  1,  p.  632.] 


(a)  An  estate  tail  is  distinguishahle  from  a  fee  simple  estate  by  being  limited  Estates  tail,  hov 
to  the  linral  descendants  onlj,   to  the  utter  exclusion  of  aJl  collateral  heirs,  distinguishable 
Estates  tail  are  either  general  or  special.    An  estate  tail  general,  is  where  luids  from  estates  in 
are  limited  to  a  man  and  the  heirs  of  his  body,  in  which  case  all  his  issue,  and  ^  Bimple. 
by  whatever  marriage,  will  become  entitled  in  the  sucoesnve  order  by  which  q^  -j^^  several 
estates  tail  are  descendible.    An  estate  tail  special,  is  where  the  gift,  instead  of  gp^i^s  of 
embracing  all  the  lineal  heirs,   is  restained  to  certain  specified  heirs,  of  the  ^tes  tail 
donee's  body ;  as,  if  lands  are  given  to  a  man  and  the  heirs  of  his  body,  by  some 
particular  woman,  as  his  then  present  wife  for  instance,  in  which  case  no  issue 
bat  such  as  shall  be  engendered  between  them,  will  be  capable  of  inheriting ; 
difipering  therefore  from  an  estate  tail  general,  under  which,  how  often  soever 
such  donee  in  tail  is  married,  his  issue  in  general,  by  all  and  every  such  mar- 
riage, is,  in  successive  order,  capable  of  inneriting  the  estate  per  forman  doni  : 
<Litt  14,  15 ;  2  Bla.  Conu  112«  113.) 
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No.  XLIL    their  appurtenances,  to  the  uses  hereinafter  declared  (that  is  to  mj\ 

WiS^Umitrng    ___2 . 

Legal  Ettaiet  ' 

4  Ik  ^ 

Tettatof't  Sons      Bsiates  in  tail  general,  and  special  tail,  are  farther  diversified  bj  tbe  fr 

mcoeaivelf     tinction  of  sexes  in  such  entails ;  both  of  them  maj  be  either  in  tail  male  or  ii 

Jbr  Lhet,  ^.  tail  female ;  though  limitations  in  tail  female  very  rarelj  ocscor  in  actual  pnetn 

If  the  limitation  be  to  the  heirs  male  or  female  of  his  bodj  without  meotioaHV 

Derue  to  uses,   hj  anj  particular  woman,  this  is  an  estate  tail  mak  or  tail  female  general;  M 

1        if  the  heirs  male  or  female  of  his  bodj  are  to  be  begotten  on  any  pnteitf 

Estates  tail        woman,  then  it  would  be  an  estate  in  tail  male,  or  tul  female  special. 
'°^'     ^°^*     In  the  case  of  an  entaU  nude,  the  hdrs  female  can  never  inherit,  aor  ■? 
mala    ^  tail     derived  from  them ;    nor  h  eonoerso,  the  h«rs  male  in  oaae  of  a  ^  in  ti 
female^  fenude.    Thus,  if  the  donee  in  tail  male  hath  a  daughter,  who  diesleanngaiGB, 

such  grandson  in  this  case  cannot  inherit  the  estate  tail ;  for  he  cannot  dedaoe 
Bales  as  to  the  his  descent  wholly  by  heirs  male :  (Co.  litt.  24 ;  2  Bla.  Com.  113.)  Aod  m 
inheritanoe,  in  the  heir  nude  must  oonver  his  descent  wholly  by  males,  so  must  the  heir  talk 
case  of  estates    wholly  by  females.  And  therefore,  if  a  man  hath  two  estates  tail,  one  in  tail  oak 

t^'\f  °u^  ^^  ^^^  ^^®  ^^^^^  ^  ^  female,  and  he  hath  issue  a  daughter,  wfai<^  bath  i«aei 
tad  female.        ^^^^  ^y^^  grandson  can  succeed  to  neither  of  the  estates ;  for  he  cannot  ooorcy 
his  descent  wholly  either  in  the  male,  or  in  the  female  line :  (Co.  liti.  25 ;  8& 
Com.  113.) 
What  words  As  the  word  *'  heirs  **  is  necessary  to  create  an  estate  in  fee  aimpl^  so  fb 

necessary  to       ^^^d  <«  ^q^j  »•  q^  g^m^  other  words  of  procreation  are  essential  to  the  erestisB 
^te  an  estate  ^f  ^^  ^^^  ^y^  |q  ^^^  ^  demonstrate  to  what  particular  kind  of  hcbt  tk 
inheritance  is  to  descend.    If,  therefore,  the  words  of  inheritance  or  the  worii 
of  procreation  be  omitted,  where  an  entail  is  to  be  created  by  a  deed,  alAcN^ 
the  other  words  be  inserted  in  it,  this  will  not  constitute  an  estate  taiL    As  if 
the  grant  be  to  a  man  and  the  issue  of  his  body,  to  a  man  and  his  seed,  toaoiB 
and  his  children,  or  offspring,  all  these  oonfer  no  more  than  a  mere  life  eatilB, 
the  words  of  inheritance  (his  heirs)  being  wanting.    So,  on  the  other  faaad,  a 
limitation  by  deed  to  a  man  and  his  heirs  nude  or  female,  is  an  estate  in  fee 
simple,  and  not  in  fee  tail ;  for  there  are  no  words  to  asoertain  the  hody  oot  of 
which  they  shall  issue.    But  in  wills,  the  courts,  in  order  to  cairy  out  the  tei- 
tator's  intent,  have  allowed  a  more  liberal  construction  than  in  the  case  of  a 
deed,  and  have,  where  the  intent  has  been  dear  and  manifcat,  allowed  other 
words  to  supply  the  regular  words  of  limitation  which  are  eaaential  to  ths 
creation  of  an  estate  tsiil  in  a  deed ;  and  hence  it  is,  that  the  aame  ezpressiaGi 
which  in  a  deed  would  have  created  an  estate  in  fee  simple,  or  a  mere  Itfe  ertifai 
may  either  be  cut  down  or  be  enlarged  into  an  estate  tail,  where,  from  ths 
general  context  of  the  will,  it  appears  that  such  was  the  testator's  manifest  ia- 
tention.    Thus,  as  we  have  just  before  noticed,  although  a  grant  by  deed  to  i 
man  and  his  heirs  male,  if  contained  in  a  deed,  would  have  passed  an  estate  ia 
fee  simple,  vet  the  same  expressions,  when  inserted  in  a  wDl,  wonld  pass  an  estrti 
tail  only :  (Baker  v.  WaH,  1  Eq.  Ca.  Abr.  214;  S.  C,  1  Lord  Raym.  185;  Ufi 
Ossulton's  ease,  3  Salk.  336;  Doe  d.  Earl  of  Lkudsey  v.  ColUer,  11  East,  548; 
Doe  d.  Tremewan  v.  Permewan^  3  Per.  &  Dav.  320 ;  and  see  Co.  Litt^  9>  ^; 
2  Bla.  Com.  114 ;  1  Prest  Estates,  526 ;  1  Hughes  Praet.  Sales,  350,  2nd  edit) 
The  word  ''issue,'*  also  " seed,^*  *'  childreuy**  or  '^offspring;*  all  of  whieh  «e 
have  just  before  alluded  to  as  bring  incapable  of  extending  the  interest  of  ds 
grantee  under  a  deed  of  conveyance  beyond  his  life  estate,  mi^,  nevcttiielen, 
where  a  testator  has  annexed  such  expressions  to  those  terms  as  to  ahow  thst  b 
designed  to  use  them,  in  their  collective  sense,  and  as  descriptive  of  the  **  ban 
of  his  body,*'  receive  that  construction,  and  be  treated  as  worde  of  ImritsJaav 
althongfa,  in  their  ordinary  acceptation,  thev  would  be  considered  as  desciiUin 
of  the  persons  filling  those  characters,  and  as  such,  would  be  meie  wemd 
pnrebase. 
What  terms  A  devise  '^  to  a  man  and  bis  seed,"   it  is  quite  elear,  without  any  other  fd 

will  sapply  the  from  the  context,  would  be  sufficient  to  create  an  estaite  tul  (2  Bla.  Com.  114); 
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2.  To  THS  UBS  of  each  of  my  sons  suocessivdy  dorixig  his      Woja 
life^  according  to  the  priority  of  his  respective  birth;  and  after    No.  XLII. 

Wm^UmUmg 

IjegaL  Ettaia 
to  weh  qf 
IS  would  also  a  devise  "  to  a  man  and  his  posterity :  ^  (H.  Blaokst.  447.)    The  Tetuuor't  Sona 
ford  *' wftttf,'^  also,  as  we  before  remarked,  when  used  in  a  coUeotive  sense,  will     tuceemve^ 
ilso  be  considered  as  synonymous  with  '*  heirs  of  the  body;"  but  although  the  /^  ^^"'^i  ^ 

word  "  titnitf,*^  when  used  in  a  collective  sense,  is  a  word  of  limitation,  it  is,         

leverthcJess,  of  less  determinate  meaning  than  the  words  '^  heirs  of  the  body,"  ^o  the  use  of 
ifae  latter  being  mere  technioal  terms  admitting  of  but  one  meaning,  whereas  T^^ 
he  word  "  issue  "  is  capable  of  more.    In  the  statute  de  donis^  it  is  used  both  sQcccuiT^lbr 
18  synonymous  with  children,  and  as  descriptive  of  descendants  of  every  degree ;  ^f^         ^ 

Lod,  notwithstanding  the  latter  might  be  its  prima  facie  meaning,  yet  the         

authorities  show  that  it  will  yield  to  the  intention  of  the  testator,  to  be  collected  pUce  of  tho 

torn  the  will,  and  therefore  it  requires  a  less  demonstrative  context  to  show  regular  words 

inch  intention  than  the  technical  expressions  **  heirs  of  the  body  "  would  do :  of  limitation. 

[Lees  V.  Moaeleu,  I  You.  &  Coll.  689.)  When  the  word  '*  issue  '^  has  been  con-  jgg^  ^hen  a 

!tmed  as  a  word  of  purchase,  it  has  generally  been  where  explanatory  words  word  of 

lave  shown  that  the  testator  meant  to  use  the  term  in  the  same  sense  as  limiution^  and 

'  children,  sons,^'  &e.,  in  the  ordinary  signification  of  those  terms.    Therefore,  when  of 

f  a  testator  were  to  devise  to  "  A.  for  life,  with  remainder  to  the  issue  of  his  parduse. 

MMly,^*  which  standing  alone  would  be  sufficient  to  pass  an  estate  tail  (King  v. 

HeUing,  1  Ventr.  225, 232 ;  S.  C,  2  Lev.  58, 61 ;  Taylor  v.  Taylor,  Cro.  Elix.  742 ; 

^kaw  V.  Weighs  1  £q.  Ca.  Abr.  184,  pi.  28),  and  was  afterwards  to  go  on  and 

tote  ''the  eldest  of  such  sons  to  be  prefeiredto  the  younger,"  these  subsequent 

rords  would  explain  the  issue  to  mean  sons,  and  no  more,  and  thus  cut  down 

he  import  of  expressions  which  would  previously  have  conferred  an  estate  tail, 

o  mean  and  pass  no  more  than  a  mere  life  interest.    Upon  the  like  rule  of  con* 

ktruetion,  a  devise  upon  trust  to  transfer  one  moiety  to  the  issue  of  S.,  to  be 

mid  to  them  at  thttr  respective  ages  of  twenty-one  years,  and  if  one  child,  then 

o  such  one  child,  for  his,  her  or  their  benefit,  would  restrict  the  word  '^  issue  '* 

o  mean  children  only :  {Carter  v.  Bentatt^  2  Beav.  551 ;  see  also  IJym  y. Cowley, 

Lioyd  &  Goold.  10;  Mackell  v.  Weeding,  8  Sim.  4;   Pruen  v.  Osbom,  11  ib. 

143 ;  I  Hughes  Praot  Sales,  351,  2nd  edit.)    Generally  speaking,  however,  the 

rord  ''  iuue  "  will  be  construed  as  a  word  of  limitation,  and,  notwithstanding 

ihere  are  some  decisions  to  the  contrary,  the  weight  of  authority  is  decidedly  in 

MTour  of  the  construction  that  words  of  superadded  limitation,  engrafted  on  the 

imitation  to  the  issue,  and  even  describing  a  mode  of  descent  inconsistent  with 

m  estate  to  the  ancestor  (as  a  devise  to  A.  for  life,  with  remainder  to  the  issue 

Dale  of  his  body,  and  their  heirs  for  ever),  will  be  insufiicient  to  convert  the 

ssue  into  purchasers.    The  leading  authorities  in  support  of  this  construction 

ire,  Shaw  v.  Weigh  (1  £q.  Ca.  Abr.  184,  pi.  28 ;  S.  C,  2  Stra.  798)  ;  Dodson  v. 

Sr«io  (2  Wils.  322 ;  S-  C.,  Wilm.  272) ;  King  v.  Burchell  (1  Ed.  424) ;  Deun  d. 

Webb  V.  Puckey  (5  T.  R.  299) ;  Frank  v.  Stown  (3  East,  544) ;  Hodson  v.  Merest 

[9  Pri.  559);  M(Mg  v.  Mogg  (1  Mer.  654);    Tate  v.  Clarke  (1  Beav.  100) ; 

mpoaed  to  it  are  Loddingion  v.  Kime  (1  Salk.  224 ;  S.  C*  2  Lord  Raym.  203) ; 

Backhouse  v.  WOls  (1  Eq.  Ca.  Abr.  184,  pL  27) ;  Doe  d.  Cooper  v.  CoUis  (4  T. 

[t  294) ;  Doe  d.  Davy  v.  BumsaU  (6  T.  R.  30) ;   S.  C,  sub,  nam.  BumsaU  v. 

Daffy  (1  Bos.  &  Pull.  215);   Doe  d.  Gilman  v.  Ekey  (4  East,  313);  Lees  v. 

ybsUy  (1  You.  &  ColL  589.) 

With  respect  to  the  import  of  the  words  *^  children,  sons,**  &c.v  although  those  Children,  sons, 
rords,  in  the  usual  and  ordinary  sense,  are  considered  as  words  of  purchase,  &c.,  when 
ret  whenever  there  is  a  manifest  intent  that  they  shall  take  under  the  will,  which  conetmed  as 
Doat  altogether  fail  unless  they  can  take  through  their  parent,  in  that  case  ^<"]^  of 
lither  the  words  "  children  "  or  "  sons  "  may  be  construed  m  the  same  sense  as  limitation. 
he  temu  "  heirs  of  the  body,**  and  then,  provided  the  parent  takes  a  preceding 
istate  of  freehold,  uniting  with  that  estate,  will  vest  the  inheritance  in  him 
inder  the  rule  in  Shelley's  case,  a  sulg'ect  upon  which  I  shall  shortly  have  to  offer 
lome  further  observationflk 


882 


CONCISE   PBE0BDENT8  19 


WiLLB. 

No.  XLIL 


the  determinatioii  of  the  estate  of  each  aon  by  any  means  in  Us 
lifetime. 


Wm,  UmUifig 
Legal  Ettatn 

to  each  of 
Tettator'a  Sons 

MuccetnoeUf 
for  LineB,  fe. 

The  term 
"chUdren"m 
its  ordinarj 
sense  a  word  of 
parcbase,  bot 
maj  t>e 
construed  as  a 
word  of 

limitation,  if  the 
cbildren  can 
take  in  no  other 
way. 

**  Son,"  when 
constroed  as  a 
word  of 
limitation. 


When  an  estate 
tail  would  have 
been  raised  by 
implication  by 
means  of  a 
limitation  over. 


But  the  word  "  children  **  will  onlj  be  treated  as  a  word  of  limitatioD  wha 
they  cao  take  in  no  other  waj.  Hence  a  devise  to  "  A.  and  her  children,*  if  i. 
had  any  children  at  the  time  of  the  devise,  will  vest  a  joint  estate  both  in  panal 
and^  children  as  purchasers ;  bot  if  A.  had  no  children  at  the  time  of  sack 
devise,  he  will  then  take  an  estate  tail,  in  order  to  let  in  thehraitatioos  in  &mr 
of  the  children;  the  latter  of  whom  would  otherwise  have  been  debarred  froa 
all  benefit  under  the  will,  for  they  could  not  have  taken  as  immediate  devisees 
not  beinff  in  existence,  nor  by  way  of  remainder,  the  devise  beini^,  in  expRfl 
terms,  immediate  to  A.  and  his  children :  {Wild's  ease,  6  Rep.  17  ;  BendL  30; 
Bulstr.  219 ;  Davie  v.  Stephens,  Douff.  321 ;  Seale  v.  Barters,  2  Bos.  &  PaO. 
485  ;  1  Hughes  Pract.  Sales,  352,  2nd  edit.) 

The  word  '*  son''  or  "  sons,*'  although,  f^enerallj  speakinf;,  a  word  oipankMtt 
may,  nevertheless,  when  used  collectively,  with  a  view  of  embraciiiit^  the  w^it 
class,  and  not  as  a  strict  literal  description  of  them  in  their  ordinary  character, 
become  a  word  of  limitation,  and  thus  brings  a  preceding  estate  of  htsktM 
within  the  rule  in  Shelley*s  ease.    As,  where  lands  are  limited  to  A.  gencnBr, 
and  "  if  he  shall  die  without  having  a  son  or  sons,''  the  lands  shall  remain  ova, 
in  which  case  the  word  "son"  will  l^  taken  as  ftomen  collectivum,  and  synonyoiMB 
with  the  words  **  heirs  male  of  the  body,"  and  thus  vest  an  estate  tail  in  A. : 
(Bald's  case,  cited  by  Hale,  C.  J.,  in  King  v.  MeUing,  1  Ventr.  231 ;  MiXSus 
V.  Robinson,  1  Moor.  682 ;  Wild  t.  Lewis,  1  Atk.  432 ;  Rofntwm  t.  Robimms, 
1  Bur.  38;  Doe  v.  Mubpraoe,  5  T.  R.  323;  Mdlish  v.  MeUisK  2  B.  &  C.  5»; 
Garrod  v.  Garrod,  2  B.  &  Ad.  8 ;  Doe  dem,  Jones  v.  Davies^  4  B.  &  Ad.  43 ; 
Raggett  v.  Realty,  2  Moo.  &  Pay.  612 ;  Doe  dem,  Burrin  v.  Ckaritos^  1  Man.  ft 
Gr.  426  ;  S.  C,  1  Scott,  290.)  But  if,  after  devising  to  A.  for  life,  with  remainder 
to  his  sons  or  daughters  generally,  or  for  life,  or  in  tail,  there  is  a  devise  over  is 
default  of  issue  of  A.,  then  the  term  "  issue  "  will  be  construed  to  mean  the  aaoe 
kind  of  issue  as  before  described,  and  confine  the  word  "  sons  "  to  its  strict  fitanl 
import :  (Doe  dem.  Buddon  v.  Page,  3  T.  R.  87  ;  Doe  dem,  Phipps  v.  Midgrem, 
6  t^.  230 ;  see  also  Bamfield  v.  Popham,  1  P.  Wms.  54  ;  Ginger  dewu  White  r. 
White,  Willes,  348 ;  Comberbatch  v.  Perry,  1  P.  Wms.  484;  Rex  y.Msa^mstf 
Stafford^  7  East,  521;  Foster  v.  Romney,  II  Bast,  594;  Tooley  v.  Gswuc.  4 
Taunt.  313;  Doed.  Liversage  v.  Vaughan,  5  B.  &  A.  646.)  Yet,  if  the  testator 
instead  of  running  through  the  whole  line  of  A.'s  sons,  had  stopped  short  st 
some  particular  point  in  the  enumeration,  and  had  then  inserted  the  limitatioa 
over  in  default  or  failure  of  issue,  A.  would  have  taken  an  estate  for  life,  with 
remainder  to  his  first  or  other  sons,  either  for  life,  or  in  tail,  accordingly  as  their 
estates  were  limited  to  them,   with  remainder  to  A.  in  tail   bj  implicatios: 
(Langley  v.  Baldwin,  1  P.  Wms.  753,  n. ;  Attomey-Oeneral  v.  SuiUm^  1  P.  Wms. 
753 ;  Robinson  v.  Robinson,  1  Bnrr.  38 ;  Doe  dem.  Bean  v.  Halley,  5  T.  R.  5.) 
This  construction  is,  however,  only  applicable  to  such  wills  as  were  made  pre- 
inouslj  to  the  year  1838,  for,    under  the  Wills  Act  (1  Vict  c.  26),  wordi 
importing  a  failure  of  issue  are  to  be  construed  to  mean  a  failure  of  isaoe  at  the 
time  of  the  testator^s  death,  and  not  to  import  an  indefinite  failure  of  issoe; 
consequently,  as  to  wills  made  subsequently  to  the  above-mentioned  period,  s 
devise  to  A.  for  life,  with  remainder  to  his  nrst  and  other  sons,  whether  indndiny 
the  whole,  or  stopping  short  at  a  definite  number,  with  a  limitation  over  ia 
default  of  issue,  will  be  restrained  to  the  sons,  and  will  not  enlarge  the  esttfe 
of  theur  parent,  who  will  take  simply  a  life  estate,  with  remainder  to  his  sons  ss 
purchasers. 

Previously  also  to  the  Wills  Act  coming  into  operation,  a  devise  to  a  thiid 
party,  in  case  a  person  who  was  the  testator^s  heir-at-law  died  without  issue,  or 
without  heirs,  would  have  raised  an  estate  tail  by  implication  in  sneh  bdr, 
without  any  direct.terms  of  devise  to  him  whatever :  (Dj.  330 ;  Walter  v.  Dros, 
Com.  37*2 ;  Goodridge  v.  Goodridge,  Willes,  360.     Bnt  this  doctrine  had  aa 
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3.  To  THE  USE  of  {trustees  to  preserve  contingent  remainders)       Wilub. 
eind  their  teirs  durinfr  the  life  of  the  same  son,  upon  trust  to     No.  XLII. 

WaUUmiting 

Legal  EtkUes 
to  weh  of 
ipplication  where  the  limitatioD  over  was  in  case  a  stranj^  should  die  without  Testator'a  Sons 
hem  or  issue,  unless  such  stranger  himself  took  some  preceding  estate  under  the     tuceeuivelif 
jrill  (Gardiner  v.  Sheldon,  Vaugh.  259 ;  S.  C,  1  Eq.  Ca.  Abr.  179,  pi.  6)  ;  and  M  ^^,  ^ 
ionsequently,  the  limitation  over  would  have  failed  of  effect  for  remoteness,  as 
jeing  limited  to  take  effect  after  an  indefinite  failure  of  issue.    But  with  respect  ^  trastees  to 
io  \^ls  made  subsequently  to  the  year  1838,  as  the  29th  section  of  the  £!!h]!I!q( 
Wills  Act  confines  the  dying  without  issue  to  the  death  of  the  testator,  the  heir  j^Qu^^ers. 
vould  not  take  an  estate  tail,  but  an  estate  in  fee  simple,  subject  to  a  limitation 
wet,  by  way  of  executory  devise.    Nor  would  such  a  limitation  over,  in  case  a  upon  the  daath 
itranger  should  die  without  issue,  be  now  void  for  remoteness,  as  the  contingency  of  testator's 
ipon  which  it  would,  by  the  provisions  of  the  above  act,  be  limited,  would  be  h^i^  withoat 
ttstricted  to  the  lifetime  of  a  person  in  being.     But  it  seems  that  the  above-  ^^  ^  ^'"- 
nentioned  statute  will  not  apply  when  there  is  a  limitation  over  in  case  the 
«8tator*s  heir  should  die  without  heirs,  as  distinguished  from  his  dying  without 
ssue,  although,  under  the  pre-existing  law,  an  estate  tail,  by  implication,  would 
lave  been  raised  by  a  limitation  over,  expressed  in  either  of  those  terms.    But 
;he  statute  now  under  consideration,  expressly  confines  itself  to  the  terms 
'  without  issue,''  which  it  limits  to  the  death  of  the  party,  unless  a  contrary 
ntention  appears  by  reason  of  his  having  a  prior  estate  tail,  or  of  a  preceding 
pft,  being  without  any  implication  arising  from  such  words,  a  limitation  of  an 
istate  tail  to  such  person  or  issue,  or  otherwise,  neither  of  which  occurs  in  the 
nstance  of  a  limitation  over,  in  case  a  party  should  die  without  heirs ;  conse- 
quently, it  seems  that  a  devise  expressed  in  the  latter  terms  must  receive  the 
lame  construction  at  the  present  day  as  it  would  have  received  previously  to  the 
ibove-mentioned  statute  coming  into  operation,  and  that  now,  as  it  would 
lave  previously  done,  a  limitation  over  to  a  third  person,  in  the  event  of  a  party 
lying  without  heirs,  will  raise  an  estate  tail  in  the  heir,  with  remainder  over  to 
luch  third  party,  expectant  on  the  determination  of  the  estate  tail. 

Cross-remainders  between  tenants  in  tail  may  be  ranked  under  the  head  of  On>8s 
states  tail,  ari^ng  by  implication.  This  happens  when  lands  are  given  in  i-emainden. 
mdivided  shares  to  two  or  more  for  particular  estates ;  as,  for  example,  a  devise 
•0  A.,  B.  and  C.  as  tenants  in  common  in  tail,  and,  for  want  of  such*  issue,  to  the 
estator's  own  right  heirs,  in  which  case  the  testator's  intention  would  be  con- 
itrued  to  be  that  the  property  should  be  enjoyed  by  A.,  B.  aod  C.  and  their 
ssue,  as  long  as  there  shall  be  any  such ;  and  that  on  the  death  of  either  of 
he  tenants  in  tail  without  issue,  his  share  should  go  over  to  the  survivors,  so 
hat  nothing  shaU  go  over  to  the  testator's  heirs  till  after  the  determination  of 
Jl  the  estates  tail.  In  such  case,  therefore.  A.,  B.  and  C.  take  their  original 
hares  as  tenants  in  common;  and  the  remainders  limited  to  them,  on  the 
letermination  of  the  particular  estates,  are  known  by  the  name  of  cross- 
emainders :  (I  Hughes  Pract.  Sales,  356,  2nd  edit.) 

It  has  been  said,  that  as  between  two  there  is  always  a  stronger  presumption  ^^e^^^f  ^^^^ 
n  favour  of  cross>remainders  than  between  more  persons,  but,  in  reality,  no  I3  ^  Btroneer 
luch  distinction  exists,  as  cross-remainders  will  not  be  raised  between  two,  presumption  in 
mless  an  intention  to  that  effect  can  be  collected,  and  when  that  appears,  the  favour  of  cross 
instruction  will  apply  equally  to  a  greater  number  of  persons :  (Dy.  30 ;  fVright  remsinders 
\  Holford,  Cow.  31 ;  Phiphard  v.  Mansfield,  Cow.  7970  And,  notwithstanding,  it  between  two 
eems  formerly  to  have  been  considered  that  the  word  '*  respective,*'  or  any  word  than  between 
if  similar  import,  was  sufficient  to  repel  the  implication  of  cross-remainders  more  persons. 
Ccmberv,  Hill,  Str.  969;   Williams  v.  Broum,  Str.  996;  Davenport  y,  Oldis^ 
.  Atk.  587 ;  Perry  v.  White,  Cow.  777)f  this  doctrine  has  been  for  some  time 
exploded,  and  it  is  now  settled  that  the  words  *'  respectively,"  or  **  several  and 
espective,"  or  other  expressions  of  like  import,  are  sufficient  to  prevent  the 
mplication  of  cross-remainders:    (Watson  v.  Foxon,  2  East,  36;  Staunton  v. 
?eck,  2  Cox,  8  ;  Doe  dem.  Gorges  v.  Webb,  1  Taunt.  234 ;  Oreen  v.  Stephens, 
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WiLu.      preflerre  the  contiiigeiit  remainders  heranafter  limited,  and  i 
Ko.  XLU.    diately  after  the  decease  of  each  son  respectiYeij, 

WiO^UmUmg 

Legal  EsUUet 

to  €OCh  of 

Te$taior'9  ^S^mm  12  Ves.  419;   l7ib.64;  Mortimer  v.  fVest^  Sim.  274  ;  Do€  r.  Jemkims,  3Mo0l 

weeesgwefy     &  Pay.  59 ;  Livesay  r.  Harding,  I  Ruas.  &  M jl.  636.) 
/or  lAveg,  ^       Id  all  the  instanoea  in  which  cross-remaindera  have  been  laiaed  by  impBratifl^ 

the  parties,  though  they  took  distinct  shares,  yet  they  all  took  them  in  die  mat 

Crow-  property ;  for,  if  a  testator  were  to  devise  separate  estates,  as  Blackacre  ta  A, 

"?*i!^^  and  Whiteacre  to  B.,  and  Greenacre  to  C,  and  afterwards  to  limit  them  owoa 

'   fit     '^    all  the  devisees  dying  without  issue,  as  the  subject-matters  of  deirise  wotU  is 

?  .^""f  .1      each  case  be  distinct  and  several,  no  cross-remainders  could  be  implied  betvies 

mB^wm^   the  respective  devisees;  (Gilbert  v.  WUiy,  Cro.  Jac  665;  S.  C-.  CaiA.  ITt; 

^^'^  ''    Cole  ▼.  Levington,  1  Ventr.  224 ;  see  also  Holmes  v.  Meymd^  2  BoIL  1102;  S.  CL, 

T.  Jones,  172.) 

Of  the  nde  ia        And  here  it  may  not  be  improper  to  offer  a  few  obsenrationa  upon  tiie  rdt  ia 

SbeUe/i  eaae.     Shelley's  case  :  but  which,  although  so  designated,  was  in  reality  a  fixed  rale  of 

law  long  before  that  case  was  decided,  in  which  it  waa  not  a  oubiect  for  tbs 

determination  of  the  court,  or  even  of  controversy,  bat  is  expressed  is  the 

arguments,  in  dear  terms,  as  an  acknowledged  rule  of  law,  and  from  tfaenoe  i 

is  presumed  to  have  received  this  appellation. 

When  the  mk        By  this  rule,  whenever  an  estate  is  given  to  one  generally^  or  for  life,  sad 

will  apply.         afterwards,  in  the  same  instrument,  a  remainder  is  limited  to  his  bars,  or  the 

heirs  of  his  body,  such  subsequent  limitation  vests  immediately  in  the  aooeator, 

and  will  not  remain  in  contingency  or  abeyance.    If  the  limitation  be  to  his  heks, 

he  will  take  an  estate  in  fee-simple :  if  to  the  heirs  of  his  body,  an  estate  tsiL 

The  rule'  will  equally  apply,  notwithstanding  an  intervening  estate  lor  file,  or 
in  tail,  be  interposed  between  the  freehold  of  t&e  ancestor,  and  the  sobseofDCBl 
limitation  to  the  heirs ;  with  this  diversity,  that  where  the  devise  is  immedisb^ 
as,  to  A.  for  life,  remainder  to  his  heirs,  or  the  heirs  of  his  body,  it  beooraa 
executed  in  the  ancestor,  forming,  by  its  union  with  his  particular  estate,  oee 
estate  of  inheritance  in  possession ;  and,  where  it  is  mediate,  as,  to  A.  for  Be, 
remainder  to  B.  for  life,  or  in  tail,  remainder  to  the  heirs  of  the  body  of  L, 
it  is  then  a  vested  estate  in  remainder  in  the  ancestor,  not  to  be  esecoted  is 
possession,  until  the  determination  of  the  preceding  mesne  estates :  (^Hodgsemr. 
Ambrose,  Dong.  337,  345 ;  S.  C,  Bro.  P.  C,  416  edit.  Toml.) 

The  rule  will  also  apply,  notwithstanding  an  estate  for  life  be  expressly  SsBted 
to  the  ancestor  (Randall  v.  Eiley^  Carth.  170 ;  Goodright  v.  Pulien^  Ixxrd  Bays. 
I437)i  or  the  life  estate  so  limited  is  declared  to  be  without  impeadimeot  of 
waste  (a  restriction  inconsistent  with  an  estate  of  inheritance)  (PapUiom  v.  Feioi^ 
2  P.  Wms.  471;  Robinson  v.  Robinson,  2  Ves.  sen.  225;  Demm  dem.  Wdik 
V.  Pnchey,  5  T.  R.  299 ;  Frank  v.  Sloviny  3  East,  548 ;  Jtmea  r.  Moryaa,  I 
Bro.  C.  C.  206;  Bennett  v.  Earl  of  Tankerville,  19  Ves.  170;  Perrin  v.  BiA, 
4  Bunr.  2570 ;  S.  C,  1  W.  Blackst  672) ;  or  trustees  are  interposed  to  preserve 
contingent  remainders  (Colson  v.  Colson,  2  Atk.  247 ;  S.  C,  Str.  1 125 ;  Hbd^fes 
V.  Ambrose,  Doug.  337,  345;  S.  C,  3  Bro.  P.  C.  416,  editTomL;  Saytr  v. 
Masterman,  Amb.  344  ;  Measure  v.  Gee,  5  B.  &  Aid.  910)  ;  or  fbe  estate,  if 
freehold,  is  limited  to  the  8e(«rate  use  of  the  devisee,  a  manied  woman  {Lui 
Say  and  Sele^s  case,  8  Vin.  Abr.  262,  pi.  19;  S.  C.  in  D.  P.  3  Brou  P.  C  45S, 
edit  Toml. ;  Douglas  v.  Congreve,  1  Beav.  59) ;  or  a  power  or  jointorin^  is  gins 
to  the  first  devisee  (King  v.  Melling,  2  Lev.  58 ;  S.  C,  3  Keb.  42) ;  or  the  tei- 
tator  even  proceeds  to  impose  a  restriction  against  alienation  {Perrim  ▼.  Bfefa; 
4  Bur.  2579;  S.  C,  1  W.  Blackst  672 ;  Hayes  dem,  Foorde  ▼.  Foorde,  2  W. 
Blackst  698) ;  or  there  is  an  express  direction  that  the  ancestor  shall  take  far 
life  only :  (Thong  v.  Bedford,  1  Bro.  C.  C.  313.) 

Neither  will  the  application  of  the  rule  be  prevented  in  oonseqoenoe  of  voKdi 
of  superadded  limitation  being  engrafted  on  the  devise  to  the  nciis.  As.  fst 
instance,  a  limitation  to  A.  for  Ufe,  and  the  heirs  male  of  his  body,  and  tbe  htsa 
male  of  the  body  of  such  heirs  male.    Sh^ley^s  case  itself  is,  indeed,  the  (findt 
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and  leading  anthority  in  support  of  this  coostnictioQ.    In  that  case  a  common  T^gj^^g  %^nf 
recovery  was  suffered,  the  uses  of  which  were  declared  to  the  use  of  £.  S.  for     tucceuivdM 
life.,  and  after  bis  decease,  to  the  use  of  certain  persons  for  twenty-four  years,  and  fir  Lives,  fc, 

afterwards  to  the  use  of  the  heirs  male  of  the  body  of  the  said  £.  S.  lawfully         

begotten,  and  the  heirs  male  of  the  body  of  such  heirs  male  lawfully  begotten.  To  the  use  of 
remainder  over ;  and  it  was  resolved  by  the  Lord  Chancellor,  and  all  the  judges,  first  and  other 
except  one  of  the  Common  Pleas,  that  the  words  heirs  male  of  the  body  of  £.  S.,  bods  i°  tail 
&C.,  being  attended  with  words  of  limitation  to  the  heirs  male  of  the  body  of  such  general. 
heirs  male,  did  not  make  the  former  words  of  purchase ;  and,  consequently,  that 
E.  S.  took  an  estate  in  tail  male,  which,  upon  his  decease,  descended  upon  his 
eldest  surviving  son,  who  took  by  descent,  and  not  as  a  purchaser. 

Shelley^s  case  arose  upon  the  construction  of  a  deed ;  out  Goodright  v.  Pvllen 
(2  Lord  Raym.  1437f  affords  an  instance  of  the  same  doctrine  applied  to  wills, 
which  has  slso  been  supported  by  several  subsequent  decisions :  ( Hayes  d,  Foorde 
▼.  Foorde,  2  W.  Blackst.  698 ;  Denn  and  Gearing  v.  Shenton,  Com.  410;  Wright 
T.  Pearson,  Amb.  358;  MinskuU  v.  Minshull,  I  Atk.  411.) 

Nor  will  a  limitation  to  the  heir,  in  the  singular  number,  prevent  such  limitation 
from  uniting  in  a  previous  estate  of  freehold  devised  to  the  ancestor :  (Burley^s 
ease,  cited  by  Hale,  C.  J.,  Ventr.  230;  Whiting  v.  WiUans,  Bulstr.  219 ;  Pausy 
V.  Lowdall,  2  Roll.  Abr.  794 ;  MiUer  v.  Seagrove,  Rob.  Gav.  95 ;  Dubber  v. 
TroUoffe,  Amb.  453.)  But  here  there  is  a  diversity  between  the  effect  of  a 
limitation  to  the  heirs  in  the  plural,  and  to  the  heir  in  the  singular  number ;  for, 
in  the  former  instance,  words  of  superadded  limitation  being  engrafted  on  such 
limitation,  will  not  convert  the  heirs  into  purchasers ;  but  it  is  otherwise  when 
the  limitation  is  to  the  heir  in  the  singular  number ;  for,  in  that  case  the  words 
of  engrafted  limitation,  on  the  limitation  to  the  heir,  will  render  that  word  as 
designaiio  persona,  or  descriptive  of  the  root  of  inheritance  from  whence  the 
stock  of  a  new  descent  is  to  originate ;  and  the  heir  must  then  take  as  the  pur- 
chaser :  (Archer^ s  case,  1  Rep.  66 ;  Clerk,  Clarke  or  Cheek  v.  Day  or  Davy,  1 
Moo|.  593 ;  2  Roll.  Abr.  417,  (G.)  pi.  7 ;  Cro.  £liz.  313 ;  Hargr.  Law  Tr.  506 ; 
White  V.  Collins,  Com.  289.) 

The  rule  will  also  apply,  notwithstanding  the  particular  estate  of  freehold  may 
be  determinable  on  an  event  which  may  possibly  happen  in  the  first  taker's 
lifetime  (^Merrill  v.  Rumsey,  Keb.  888  ;  S.  C,  Sid.  427  ;  4  Bac.  Abr.  601),  as 
where  the  particular  estate  is  limited  during  widowhood,  or  during  the  life  of 
another  pc^on  {Curtis  v.  Price,  12  Ves.  89);  nor  will  it  make  any  difference, 
although  the  ancestor  himself  must  die  before  the  object  of  the  gift  to  the  heirs 
can  be  ascertained  ;  as  to  two  persons  as  long  as  they  jointly  live,  with  remainder 
to  the  heirs  of  him  that  dies  furst  (10  R^.  80 ;  I  Roll.  Abr.  839 ;  Highway  v. 
Banner,  1  Bro.  C.  C.  584) ;  or  the  limitation  to  the  heirs  is  on  a  contingency 
that  may  or  may  not  happen ;  as,  for  example,  a  gift  to  A.  for  life,  and  if  she 
marries,  and  has  heirs  of  her  body,  then  the  heirs  to  have  the  lands.  Neither  is 
it  of  any  consequence  whether  the  estate  of  freehold  is  in  the  ancestor  by  express 
limitation,  or  by  implication  {Hayes  d,  Foorde  v.  Foorde,  W.  Blackst.  658);  or 
results  to  him  {Pybus  v.  Miff  or  d,  2  Ventr.  272 ;  Wills  v.  Palmer,  5  Burr.  2615) ; 
for  if  the  intention  is  once  clear  that  the  succession  shall  once  go  and  be  confined 
to  the  heirs  of  the  tenant  for  life,  the  notion  that  they  may  take  by  purchase 
must  be  rejected  for  inconsistency,  as  all  persons  claiming  in  the  character  of 
heirs  must  take  in  that  ouality,  by  descent,  and  not  by  purchase. 

But,  in  order  that  the  rule  may  apply,  the  five  following  requisites  are  Beqalsites  to 
essential :—  ^^  application 

1 .  The  ancestor  must  take  an  estate  of  freehold.  ^^  ^^  ^^ 

2.  lliere  must  be  a  limitation  to  the  heirs  of  the  ancestor,  either  in  those 
terms  or  by  some  synonymous  expressions,  and  not  the  heirs,  as  explained  to 
mean  sons,  children,  &c. 
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Wills.      births,  and  the  heirs    of   the    body  and  respectiye  bo£eB  of 
No.  XLii.     such  first  and  other  sons,  to  the  intent  that  the  elder  of  mf 
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Tlie  limitation 
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the  preceding 
estate  of 
freehold. 


3.  The  heirs  mast  take  as  the  heirs  of  the  ancestor,  and  not  of  him  and  Me 
other  person. 

4.  Both  limitations  must  confer  estates  of  the  same  quality,  hoth  kgil  f 
both  equitable. 

5.  Both  limitations  must  be  hj  the  same  instmment. 

1.  The  ancestor  ffmst  take  an  estate  of  freehold, — In  order  tiiai  tfaenieii 
Shelley's  case  maj  applj,  it  is  essential  that  the  ancestor  should  take  sn  eitrfeaf 
freehold ;  this  he  may  acquire  by  express  limitation,  or,  as  we  hare  abetdjKA 
he  may  teke  such  estate  by  implication,  or  it  may  result  to  him ;  still  oothvi 
less  than  an  estate  of  freehold  will  suffice ;  consequently  a  limitation  to  tiiehm 
preceded  by  a  bequest  of  a  term  of  years  to  the  ancestor,  no  matter  bovloit 
the  term  may  be,  will  not  unite  the  two  estates  in  the  ancestor,  who  will  tibi 
mere  chattel  interest,  and  his  heirs  will  take  the  inheritance  aspurdnsen :  (Bat 
d.  Nightingale  v,  Quartley,  1  T.  R.  630 ;  Harris  ▼.  Barnes,  I  W.  Blaebt  543.) 
It  may  be  proper,  however,  to  remark,  that,  although  the  heirs  will  take  tk 
inheritance  as  purchasers  in  their  own  right  as  dest^naHo/^erfoac,  sndiMrta 
deriving  their  estate  through  their  ancestor,  they  will  still  take  so  hr  with  rrfenM 
to  him,  as  to  pursue  the  same  course  of  succession  as  if  it  attached  and  deMesdcd 
from  him :  (Feame,  Cont.  Rem.  80.)  An  acquisition  of  this  kind  is  itjkd  tgi 
perfornutm  doni,  not  being  strictly  a  descent,  because  the  estate  nercr  sttMM 
or  could,  by  possibility  attach,  or  be  derived  through  him ;  and  yet  notopentiBf 
as  a  purchase,  because  the  estate  goes  in  the  same  course  of  succesnoD  m  < 
would  have  done  under  a  descent,  exclusive  of  persons  to  whom  it  woold  kiK 
gone  if  the  heirs  had  taken  absolutely  by  purchase.  Hius,  a  limitstion  totk 
heirs  of  the  body  of  B.,  where  no  estate,  or  only  a  term  of  years,  is  gifentoB. 
himself,  though  it  originally  attaches  in  the  heirs  of  his  body  under  tint  vftoi 
description,  and  so  far  operates  as  words  of  purchase,  yet  it  not  only  gifei  vA 
heir  an  estate  tail  male,  without  any  express  words  of  limitation  to  the  ban 
male  of  his  own  body,  but  such  an  estate  tail  as  will,  on  failure  of  hiiiB* 
male,  go  to  the  other  heirs  male  of  the  body  of  B.,  in  the  same  msnoeiiii 
the  estate  had  actually  descended  from  B.  himself :  (MandevHl^s  cafe.Co.Ut 
266 ;  Sonihcott  v.  Stowell,  1  Mod.  226 ;  mils  v.  Palmer,  5  Bur.  3615.) 

Mandeville^s  case^  supra,  is  the  leading  authority  in  support  of  this  dociriK 
In  that  case  a  limitation  was  to  the  w3e,  and  the  heirs  of  the  bodj  of  tbe 
husband  by  her.  The  husband  and  wife  had  two  children,  a  son  and  sdsoglilff- 
It  was  held— 1.  That  the  husband  took  no  estate.  2.  That  the  wife  took* 
estate  for  life  only.  3.  That  the  limitation  to  the  heirs  of  the  body  of  tk 
husband  operated  by  purchase.  4.  That  the  fee  tail  vested  in  the  sod  by  pi^ 
chase.  5.  That  on  his  death  it  vested  in  his  sister  by  descent  6.  Tbitv 
might  recover  in  hformedon  in  descender.  In  this  case  the  difficulty  wii,  ^ 
the  daughter  could  take  ?  She  could  not  dum  by  descent,  for  she  dsimed  ii 
the  character  of  heir  to  her  father,  and  her  father  taking  nothing,  she  oooid  o^ 
claim  in  quality  of  heir  by  descent  from  him ;  neither  could  she  take  by  pof!^ 
as  the  first  taking  heir  had  answered  and  completely  satisfied  the  deseriptM* 
in  the  limitation ;  but  the  court  got  rid  of  the  case  by  eonsideriog  the  estttt* 
a  quasi  entail :  (see  Mr.  Butler's  note  to  Fearne  C.  R.  84.) 

2.  There  must  be  a  limitation  to  the  heirs  of  the  ancestor^  either  ts  thotetef^ 
or  by  some  synonymous  expressions,  and  not  the  heirs  as  explained  to  m^^  "'^ 
"  children,**  Sfc, — Whenever  it  appears,  from  the  context  of  the  will,  tbit  *j 
testator  did  not  mean  to  use  the  word  **  heirs  "  according  to  its  strict  ^^^^ 
import,  that  intention  must  be  allowed  to  prevail,  notwithstanding  he  bsB  v» 
such  technical  words  in  other  parts  of  nis  will.  Hence,  although  s  te^ 
should  devise  to  B.  and  the  heirs  of  his  body,  he  will  not  thereby  be  P'^^'r 
from  explaining  by  subsequent  words  in  what  sense  he  intended  the  «^ 
heirs  of  the  body  to  be  taken  ;  if,  therefore,  to  the  limitation  to  tiie  bein  d  ^ 
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said   sons,  and  his  first  and  other  sons  in  tail  general,  shall  be     wills. 
preferred  before  the  younger  of  mj  said  sons,  and  his  first  and     koT^ii. 

WtOyUmUing 

Legal  Estates 

body  he  were  to  add,  "  that  is  to  say,  his  first,  secondi  third,  and  eveiy  son  « J?*  ?^  ^{ 
successively,"  &c.,  the  subsequent  clause  would  not  be  considered  as  repugnant    t^^Iljr!^ 
to  the  preceding  general  limitation  to  B/s  heirs  lawfully  to  be  begotten,  but  m  y^  £^^^  ^ 

explanatory  of  what  heirs,  &c.  were  meant;  consequently  the  rule  would  not''^  1^' 

'^PP^J*  &°<i  B.,  in  that  case  would  take  a  mere  life  estate :  (Lisle  r,  Gref,  2  Lev. 
223 ;  Lowe  v.  Davis,  2  Lord  Raym.  1561 ;  MandeviUe  ▼.  Lackey y  3  Ridg.  P.O. 
352;  Qrethon  ▼.  Haward,  6  Taunt.  94;  OoodtitU  dem.  Sweet  v.  Herrmg, 
I  East,  264 ;  Shortridge  v.  Cr^>er,  5  B.  &  C.  866 ;  Doe  dem.  WoodhaU  v. 
Woodhall  7  L.  T.  322.) 

It  has  been  said  that  although  words  of  engrafted  limitation  annexed  to  the  Whether  words 
gift  to  the  heirs  will  not  prevent  the  application  of  the  rule,  yet  that  the  rule  <>/  engrafted 
will  not  apply  if  such  engrafted  words  aescribe  a  different  coarse  of  succession  limitation  will 
than  the  preceding  limitation  would  have  conferred.    This  dictvm  appears  to  P"^f°t  }^^ 
bave  been  founded  upon  the  supposed  case  put  by  Anderson,  J.,  in  Shelley's  !u^z7^° 
tiose,  where  he  says,  that  if  the  words  of  engrafted  limitation  describe  an     *     ^' 
estate  descendible  in  a  different  course,  and  to  different  persons,  as  to  special 
heirs,  from  what  the  first  would  cany  the  estate  to,  viz.,  to  females  instead  of 
males,  or  tfice  versdj  it  will  prevent  the  application  of  the  rule,  for  in  such  case 
the  general  effect  of  the  first  word,  "  heirs,"  is  abridged  and  qualified  by  such 
subsequent  express  words  of  limitation  as  cannot  possibly  be  satisfied  by  consi- 
dering the  first  words  as  words  of  purchase,    lliis  point,  as  put  by  Anderson  J., 
does  not  ever  seem  to  have  received  a  judicial  decision,  but  it  h^  been  determined 
over  and  over  again,  that  notwithstanding  the  words  of  distribution  are  annexed 
to  the  limitation  to  the  heirs  of  the  body,  which,  if  literally  earned  into  effect^ 
would  create  an  estate  descendible  in  a  different  manner,  they  will  be  insufficient 
to  control  the  legal  import  of  the  preceding  words ;  as,  for  example,  a  limitation 
to  A.  for  life,  with  remainder  to  the  heirs  male  of  his  body  as  tenants  in  oommonf 
and  not  as  joint  tenants,  which  latter  expressions,  though  inconsistent  with  the 
course  of  succession  in  which  an  estate  tail  would*  descend  from  A.,  will  never- 
theless be  insufficient  to  control  the  preceding  words  of  limitation  so  as  to 
prevent  the  application  of  the  rule,  ana  the  words  of  inconsistent  modification 
engrafted  on  the  previous  words  of  limitation  will  be  rejected :   (Doe  dem. 
Chandler  v.  Smith,  7  T.  R.  531 ;  Pierson  v.  Vichers,  6  East,  648 ;  Doe  dem.  Cole 
▼.  Goldsmith,  7  Taunt.  209;  S.  C,  2  Marsh,  517 ;  Bennett  v.  Earl  of  Tanker- 
mUe,  19  Ves.  170 ;  Jesson  v.  Wright,  2  Bligh,  58;  Doe  d.  Bosnall  v.  Harvey, 
4  B.  &  C.  610 ;  Doe  dem,  Atkinson  v.  Featherstone,  1  B.  &  Ad.  944.) 

3.  TAe  heirs  must  take  as  heirs  qf  the  ancestor^  and  not  of  him  and  some  other  The  heirs  most 
person. — It  is  essential  to  the  application  of  the  rule  in  Shelley's  case,  that  the  take  as  hein  of 
heirs  should  be  the  heirs  of  the  person  taking  the  estate  of  freehold,  and  not  the  ancestor 
of  him  and  any  other  person.  Thus,  in  Gossage  v.  Taylor  (Yelv.  131 ;  S.  C,  Sty.  only,  and  not 
325),  where  an  estate  was  limited  to  the  wife  for  life,  remainder  to  the  heirs  to  <>^^»"  ^^^  ^7 
be  begotten  upon  the  body  of  the  wife  by  the  husband,  no  estate  being  pre-  ^^^^  person, 
▼iouslv  limited  to  the  husband,  it  was  held  that  the  heirs  took  as  purchasers : 
(see  also  Lane  v.  Pannell,  1  RoU.  Rep.  238,  438 ;  Frogmorion  dem.  Uobinson  v. 
Wharrey,  2  Bla.  Rep.  728 ;  S.  C,  3  Wils.  144.)     And  if  the  limitation  had 
heen  to  the  wife  for  hfe,  and  the  heirs  of  the  husband  on  the  body  of  the  wife 
to  be  begotten,  she  would  have  taken  no  more  than  a  life  estate.    For  there  is  a 
fixed  distinction  between  the  terms  "heirs  qf  iht  bod^"  and  ^' heirs -on  the 
body,"  the  word  *^of*^  making  the  hdrs  words  of  limitation;  the  word  *''on^^ 
converting  them  into  words  of  purchase.    And  however  light  or  frivolous  this 
distinction  may  now  seem,  yet  naving  originaJly,  upon  grounds  now  obsolete, 
obtained  ground  in  judicial  decisions,  the  courts  nold  themselves  bound  to 
observe  it :  (Feame,  Cont.  Rem.  29 ;  Litt.  s.  26, 27>  28, 29 ;  and  see  Hargr.  note 
to  3  Co.  Litt.  266.)    At  a  cursoiy  glance,  indeed,  the  case  of  Oossage  v.  Taylor, 
above  referred  to,  may  seem  to  militate  against  this  doctrine,  for  there^  as  we 
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WiuA      other  sons  in  tail  general ;  and  on  failure  or  determination  of  il 
No.  XLii.    the  said  estates ; 

Legal  JEttatea 

to  eatA  of     i^y^  already  noted,  the  remainder  was  to  the  "'  heirs  to  be  b^f^otten  opoi  &e 
^MoZlnS^'  ^^*  *y  ^^^  husband/'  but  the  word  '*  of"  was  there  omitted,  and  coMequrttf 
for  LiM  dc    ^'^^  applicable  to  the  heirs  of  either  of  their  bodies ;  the  heirs,  in  fact,  «CR  ^ 
\2_         required  to  be  of  either  of  their  bodies  in  particular,  and  were  iherefoR  en- 
strued  as  if  they  were  to  issue  from  both ;  which  construction  has  been  sbb 
recognised  and  adopted :  (Demi  dem.  Trickey  ▼.  GiUott,  2  T.  R.  43U   It  airt 
also  be  borne  in  mind  that,  although  to  come  within  the  operation  ofthenliB 
Shelley's  case^  the  heirs  must  take  as  heirs  of  the  ancestor,  and  not  of  hintfii 
any  other  person ;  still  this  doctrine  will  not  apply  unless  the  parties  from  whc 
bodies  the  heirs  are  to  issue  are  married  to  each  other^  or  may  lawfully  uiff- 
marry ;  for  if  they  are  both  of  the  same  sex,  or  by  reason  of  proximity  of  kiffiM 
or  affinity  are  disabled  from  lawfully  intermarrying  with  each  other,  u  in  nk 
case  it  would  be  impossible  that  they  could  have  common  heirs  of  thor  tn 
bodies  lawfully  issuing,  a  limitation  in  these  terms  would,  under  theie  ciieB- 
stances,  be  construed,  as  to  one  moiety,  to  give  the  inheritance  to  the  aaee^ 
and  an  estate  for  life  in  the  other  moiety,  with  a  oontingeni  remainder  (o  ^ 
person  who  has  not  any  previous  estate  of  freehold  :  {HtaUley's  caee,  Dy.  236; 
Bendl.  226 ;  1  Jus.  25 ;  2  Prest.  on  Estates,  425.)    This  last  propositiom  bar 
ever,  supposes  that  the  persons  forbidden  to  marry  by  reason  of  coDsangurulf 
or  affinity  have  not  intermarried  with  each  other,  for  if  they  had  dooe  ao,  nil- 
withstanding  the  marriage  may  be  annulled  by  suit  in  the  Ecdesiastittl  Cwrt 
yet,  until  so  avoided,  all  the  consequences  of  a  legal  marriage  will  sttecfa*  w 
should  they  or  either  of  them  die  before  the  sentence  declaring  the  maimg^  to 
be  void  shall   be  pronounced,  the  issue  of  the  marriage  will  be  cusbk  a 
inheriting  :  (2  Prest  Estates,  433 ;  1  Thom.  Co.  Litt.  126.)    So  long,  thenAn 
as  the  marriage  oontinues,  a  Umitation  to  the  husband  and  wife  wooldi  U  ■ 
apprehended,  have  the  same  operation  as  if  applicable  to  parties  againit  wto 
marriage  there  was  no  legal  impediment :  (#6. ;  and  see  2  Hughes  Pne^  Siie^ 
343.) 
Both  limiUtioDs     4.  Both  limitatioM  nmst  confer  estates  qf  the  same  ouaUty^  both  kgsl  fir^ 
mo8t  beof  the   equitable.'-Both  limitations  must  confer  estetes  of  the  same  qualily;  tbi  a» 
same  quality,     ^jj^  two  estates  must  be  either  legal  or  equitable :  (Jones  ▼.  Lord  Sojf  «si  S*. 
8  Vin.  Abr.  262,  pi.  19 ;  1  £q.  Ca.  Abr.  388 ;  3  Bro.  P.  C,  edit  TomL  456; 
Tippin  V.  Cosin,  Garth.  272 ;  Henry  v.  Purcelly  2  Blackst  1002 ;  Ska^^- 
Smith,  1  Bro.  C.  C.  75  ;  SUvester  dem.  Law  ▼.  Wilson,  2  T.  R.  444 ;  i)o«  *» 
Hallen  ▼.  Ironmonger,  3  East  533;    Venables  v.  Morris,  7  T.  R.  342^  43S; 
Curtis  ▼.  Prtce,  12  Ves.  89.)     Mr.  Feame,  indeed,  carries  this  doctiioe  i^ 
further,  for  he  has  expressed  an  opinion  that  the  rule  has  not  any  applicaboeiB 
those  instances  in  which  the  ancestor  has  a  freehold  as  a  trustee  and  takioR  >0 
beneficial  interest :  (Fearne,  Cont  Rem.  35.)    Mr.  Butler,  however,  in  a  Da(<^ 
his  edition  of  Mr.  Feame's  Contingent  Remainders  (p.  45,  note  j».).  eipRM** 
different  opinion,  observing  that  '*  as  courts  of  law  cannot  take  notke  of  ^f 
trusto  charged  on  legal  estetes,  the  truste  or  purposes  for  which  the  ^'^^''^ 
estete  of  freehold,  in  the  cases  proposed  by  him,  is  charged,  cannot  be  *  f|^ 
of  their  consideration.    Courte  of  law,  therefore,  must  treat  the  case  i^'''"^ 
a  limitetion  of  the  legal  freehold  to  the  ancestor,  and  a  limiUtion  of  the  kiP 
fee  to  the  heirs  of  his  body,  and  of  course  hold  it  to  be  a  legal  estate  undcrtK 
rule  in  Shelley's  ease,*^    Mr.  Preston  also,  in  his  elaborate  treatise  on  the  roks 
Shelley's  case,  expresses  a  similar  opinion :  (2  Prest.  Est  311 ;  see  aho  3  Jib>' 
on  Wills,  245 ;  1  Hughes  Pract.  Sales,  343,  2nd  edit.) 
The  ancestor  5.  Both  limitations  must  be  by  the  same  instrument. — The  ancestor  must  wt 

nniBt  take  the  an  estete  of  freehold  under  the  same  instrument  which  contains  the  limiutio' 
freehold  under  to  his  heirs.  Hence,  if  A.  be  tenant  for  life  under  a  deed,  and  the  landj » 
the  same  which  he  is  so  tenant  for  life  be  granted  by  another  deed,  or  devised  bj  wuIh 

instnunent        ^^  ^^  ^f  ^kiM  body,  the  two  estetes  wiU  not  unite  so  as  to  vest  the  iiihai»i« 
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5.  To  THE  USE  of  the  said  {trustees  to  preserve^  Sfc),  and  their      Wiua 
lieirs^  during  the  life  of  each  of  my  daughters  successively^  accojv    NoTxlii. 


'■ . —    WmyUmiting 

Legal  Estates 
in  him :  (Moore  v.  Parker,  1  Lord  Raym.  37 ;  Snowe  v.  Cutler,  l  Lev.  135 ;     to  each  of 
JJoe  dem.  Fonnereau  v.  Fonnereau,  Dou^.  487,)    But  a  schedule,  op  a  codicil  ^^^tor's  Sons 
annexed  to  or  pefeniuflf  to  a  will  in  which  an  estate  ia  limited  to  the  ancestor,    J^^ccesshely 
Deinif  considered  to  form  a  part  of  the  will  itself,  does  not  prevent  the  appli-  ^  ^^  ^ 
cation  of  the  rule,  notwithstanding  the  limitation  to  the  ancestor  be  contained  m^  .i  . 

in  one  paper,  and  the  limitation  to  the  heirs  should  be  inserted  in  another :  i!li«l°J!riL 

^^^^^  ^r^  ^'^^^^  2  Bla,  Rep.  693.)  fhe  iS^oS 

vv  netner,  when  an  estate  is  limited  to  a  man  by  one  instrument,  and  after-  of  tesutor's 
wards  to  his  heirs,  &c.,  in   his  lifetime,   under  an  execution  of  a  power  of  daughters, 
appointment  contained  in  such  first  instrument,  the  two  limitations  will  unite,  upon  trout  to 
BO  as  to  vest  the  inheritance  in  the  ancestor,  seems  for  some  time  to  have  been  preaerve 
a  doubtful  question,  although  the  prevailing  opinion  seems  to  have  been  in  wntingent 
»vour  of  the  application  of  the  rule :  (See  Feame  Cont.  Rem.  75.)    No  judicial  remaindera, 
decision,  however,  seems  to  have  been  delivered  upon  the  point  until  the  question  *"^  ^^  ^^ 
was  again  mooted  in  the  case  of*  Venables  v.  Aform  (7  T.  R.  342,  438.)    The  "P"*'«  ™- 
nearest  case  in  the  old  books  is  Pyhus  v.  Mitford  (I  Ventr.  372),  where  a  limi-  .v:,irZr,.:„. 
tatoon  to  the  heirs  of  the  body  of  A.,  was  held  to  unite  with  an  estate  for  life  t^e  liniitotior 
which  resulted  to  him  by  the  same  deed.    In  VenaUes  v.  Aform  {ubi  sup.),  to  the  hein 
bowever,  the  precise  question  arose.      In  that  case,  under  a  settlement,  the 
liusband  was  tenant  for  life,  remainder  to  trustees  to  preserve,  &c.  (after  several 
uses  which  never  arose),  to  such  uses  as  the  will  should  appoint.     She  appointed 
to  the  light  heirs  of  the  husband.    The  court  ultimately  held,  that  the  fee  simple 
vested  in  the  trustees,  so  that  the  estate  under  the  power,  being  merely  equitable, 
could  not  unite  with  the  limitation  to  the  husband  for  life  in  the  deed,  which 
was  a  legal  estate ;  but  Lord  Kenyon  treated  it  as  quite  clear  that  the  appoint- 
ment was  to  be  considered  in  the  same  light  as  if  it  had  been  inserted  ia  the 
origiiuil  deed  by  which  the  power  of  appointment  was  created  ;  and  he  therefore 
considered,  that  if  the  limitation  to  the  heirs  of  the  husband  had  been  a  legal 
estate,  it  would  have  enlarged  the  estate  of  the  ancestor,  and  have  given  him 
a  fee. 

The  rule  in  Shelley  s  case  will  comprehend  equitable  as  well  as  legal  estates.  Application  of 
that  is,  provided  both  estates  are  equitable,  but  with  this  exception,  however,  the  rule  ia 
Tix.,  that  where  the  trusts  are  only  executory,  courts  of  equity,  in  order  to  Shelley's  case 
effectuate  the  testator's  intention  in  framing  the  settlement  of  which  the  will  is  ^  to  equitable 
directory,  more  according  to  the  spirit  and  intention  than  the  strict  technical  «8t*t€8. 
letter  of  the  will,  have  so  departed  from  what  would  have  been  the  legal 
operation  of  the  words  limiting  the  trusts,  if  required  to  a  common  law  con- 
Tcyance,  as  sometimes  to  construe  the  **  heirs  of  the  body"   into  words  of 
porchase  and  not  of  limitation. 

As,  theiefore,  questions  sometimes  arise  upon  this  subject,  it  may  not  be  Distinction 
improper  to  point  out  the  distinction  between  trusts  executed  and  executory  between  trasts 
trusU.    Trusts  executed,  are  where  the  trusts  are  wholly  and  directly  declared  ;  executed,  and 
as,  if  lands  are  limited  to  the  use  of  trustees,  in  trust  for  B.,  and  after  his  executory 
decease,  in  trust  for  his  heirs,  or  the  heirs  of  his  body,  in  which  case  such  trusts  trusts. 
being  wholly  declared,  will  be  executed  in  B.,  and  the  courts  will  not,  under 
these  circumstances,  depart  from  the  general  rule  of  construction  to  effectuate 
the  presumable  purposes  of  a  settlement,  contravening  the  effect  of  the  previous 
limitation.    But  where  the  trusts,  instead  of  being  wholly  and  directly  de- 
clared, are  only  directory,  and  prescribing  the  limitations  to  be  inserted  in 
some  future  settlement^  they  will  be  considered  as  executory.     Thus,  where 
trustees  are  directed  to  purchase  and  convey  lands,  the  directions,  in  the  eye  of 
a  court  of  equity,  are  not  considered  as  complete  and  conclusive,  but  rather  as 
the  minutes  from  which  more  full  and  correct  limitations  are  to  be  framed ;  and. 


in  such  case,  the  court,  in  decreeing  such  settlement,  will,  where  the  equity  of 
to  demand  it,  depart  from  the  strict  technical  import  of^the 


the  case  seems 
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Wills.       ding   to  the  priority   of  their  respective  births,    UPON    TRUST, 
Ko.  XLH     during  the  life  of  each  such  daughter^  to  preserve  the  contingeiU 

WiU,  limiting    
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Teaiatof^i  Son$  ^^'ds,  in  order  to  carry  ont  more  perfectly  the  f^eneral  objecta  which  the  tei- 

sucoemveiv    ^^^  ^^  ^^  view.    Hence,  a  claase  ezemptinf^  tfae  ancestor  ft^tn  impeacfameot 

for  Lives,  ^.  of  waste  (Papillon  v.  Voice,  2  P.  Wms.  471 ;  Lord  Olenorcky  ▼.  BoscUUj  Cs. 

temp.  Talb.  3 ;  Ashton  v.  Ashton,  1  Coll.  Jar.  525) ;  the  inaertioii  of  troatees  to 

preserve  contingent  remainders  (Papilhnv,  Voice,  sup.;  Earl  qf  Stamford  r, 
Hobart,  3  Bro.  P.  0.  edit.  1  Toml.  3] ;  ffome  v.  Barton,  Coop.  257)  ;  or  niy 
other  dause  which  denies  the  power  of  barring  the  entail  {Leonard  ▼.  SmsKt, 
2  Vern.  525),  fiimishes  evidence  of  such  intention ;  in  whieh  case  the  coaits,  in 
directing  a  conveyance,  will  order  a  strict  settlement,  and,  bj  that  mesns, 
confine  the  estate  of  the  first  taker  to  a  mere  life  interest,  notwithstanding  tlit 
words  of  limitation,  if  construed  according  to  their  strict  technical  and  kgil 
import,  would  have  vested  the  inheritance  in  him  in  the  case  of  a  legal  estste^ 
or  of  a  trust  executed. 
Coorts  <^  3ut  even  in  the  instance  of  executory  trusty  there  must  be  some  ezpreanooi 

eqmty  will  not  ^q  ^he  will  besides  the  mere  limitation  to  the  ancestor  for  life,  to  enable  the 
direct  a  strict  ^^^  ^  discover  that  the  testator  meant  his  heirs  should  not  take  in  that  i^h^ 
nnlewTbe  will  ^^^  under  the  strict  technical  import  of  that  term ;  for  the  courts  most  neoet- 
discloses  an  sarily  follow  the  testator's  words,  unless  he  has  shown  that  he  did  not  design  to 
intent  that  the  ^^  them  in  their  ordinary  signification,  and  have  never  gone  so  lar  as  to  s^, 
heirs  shall  not  ^^^^  merely  because  the  direction  was  for  an  eiitail,  they  would  esecote  that 
take  in  that  intention,  by  decreeing  a  strict  settlement.  It  must  also  be  remembered,  that; 
right.  in  order  to  enable  the  court  to  interfere  in  directing  the  mode  in  which  the  trast 

is  to  be  performed,  it  must  appear,  in  express  terms,  that  the  trustees  are  ts 
settle,  convey,  &o. ;  for  a  mere  direction  to  purchase  has  been  holden  to  be 
insufficient:  {Scale  v.  Scale,  Pre.  Cha.  421 ;  o.  C,  1  P.  Wms.  290;  AwMtm  v. 
Taylor,  Ambl.  376 ;  Blackburn  v.  Stables,  2  Yes.  &  Beav.  367.) 
Obsenrstioiia  And,  as  on  the  one  hand,  courts  of  equity,  in  order  to  effectuate  the  testator'ii 

ji^ntht cypres  intention,  have  restricted  a  limitation  in  terms  sufficient  to  pass  the  inhefitanee 
doctrine.  to  a  mere  life  estate,  so,  on  the  other,  thev  have,  for  the  same  cause,  extended  a 

limitation,  which,  in  express  terms,  would  only  have  passed  a  life  estate  to  aa 
estate  of  inheritance,  in  order  to  embrace  the  more  remote  objects  of  the  tes- 
tator's bounty,  whom,  from  the  general  tenor  of  the  will,  it  is  evident  he  intended 
should  take ;  but  the  language  employed  by  him  has  been  such,  that  if  constraed 
literally,  would  be  contraiy  to  law,  in  consequence  of  being  limited  to  take  effect 
on  a  contingency  that  must  not  necessarily  happen  within  the  Hmits  prescribed 
by  law  for  the  vesting  of  an  executory  devise ;  as,  where  a  devise  is  made  to  the 
issue  of  unborn  persons  as  purchasers.     In  cases  of  this  nature,  thefefate, 
where  the  intent  has  been  manifest,  the  courts,  rather  than  the  intention  should 
altogether  fail,  have  so  construed  the  devise  as  to  vest  the  estate  in  the  possible 
ancestor,  and  thus,  in  the  nearest  practicable  way,  bring  all  the  parties  to  be 
benefited  within  the  scope  and  operation  of  the  will ;  and,  hence  it  is,  that  tha 
construction  is  termed  the  cy  pres  doctrine — a  doctrine  only  allowed  in  the 
construction  of  wills  {Brudenell  v.  Elwes,  7  Ves.  390),  and  applicable  onlj  to 
the  devisees  of  real  estates  {RotUlege  v.  Dorrill,  2  Ves.  357)  ;  or  money  directed 
to  be  laid  out  in  the  purchase  of  land,  which,  in  the  eye  of  a  court  of  equity,  is 
transmissible  in  the  same  manner  as  the  purchased  property  itself  wonld  have 
gone,  and  has  all  the  incidents  of  real  estate :  (Earl  qf  Pembroke  v.  Bodem^  2  Qia. 
Rep.  115;  S.  C,  2  Vern.  513;  Otway  v.  Hudson,  3  Cha.  Gas.  383;  AUem  v. 
Allen,  Mosel.  123;  Chaplin  v.  Chaplin,  3  P.  Wms.  229;  Sweelapple  r.  Biaukm, 
2  Vern.  536 ;  Lechmere  v.  Earl  of  Carlisle,  3  P.  Wms.  211 ;  langen  ▼.  Loteny, 
1  Eq.  Ca.  Abr.  175 ;  S.  C,  3  P.  Wms.  221 ;  Crabtree  v.  Brambie^  3  Atk.  6Sa 
687 ;  ^roof»  v.  Monck,  10  Ves.  597 ;  D'Arcy  v.  Blahe,  2  Sch.  &  Lef.  388.) 
Hamberston  v.       The  case  of  Humberston  v.  Humberston  (1  P.  Wms.  332)  has  generally  been 
^nmberston.      considered  as  the  leading  authority  in  support  of  the  ey  pres  doctrine.     In  tfait 
case  lands  were  devised  to  trustees  in  trust  to  convey  the  premises  to  Matthew 
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remainders  hereinafter  limited;  and  upon  ruRTHEB  trust  to      Wilub. 
pay  to  the  same  daughter  the  rents  and  profits  of  the  said  here-    Ko.  xlil 
dltaments  and  premises  during  her  life,  for  her  sole  and  separate   ^rurumitmg 
use,  free  from  the  control  of  her  husband,  and  so  that  she  shall  ^^  ^^ 

to  each  of 

have  no  power  to  anticipate  the  growing  payments  thereof^  and  Teatator's  Son» 
after  the  decease  of  each  daughter  respectively,  farUwt,  Jc. 

6.  To  THE  USB  of  the  first  and  other  sons  of  such  daughter  To  the  nm  of 

,  ,  first  and  other 

saccessively,  according  to  the  priority  of  their  respective  births^  sons  of  daughter 

and  the  heirs  of  the  body  and  respective  bodies  of  such  first  and  ^      *^* 

other  sons,  to  the  intent  that  the  elder  of  my  said  daughters, 

and  her  first  and  other  sons  in  tail  general^  shall  be  preferred 

before  the  younger  of  my  said  daughters,  and  her  first  and  other 

sons  in  tail  general     And  on  failure  or  determination  of  all  the 

said  estates, 

?•  To  THE  USE  of  my  own  right  heirs  for  ever.  Ultimate 

limitation  to 

testator^s  right 

hein. 

Humberaton  for  life,  and  upon  his  death  to  his  first  son  for  life,  &c.,  and  if  no 
issue  male  of  the  first  son,  then  to  the  second  son  of  the  said  Matthew  Hum- 
berston  for  life,  and  so  to  his  first  son ;  and  in  failure  of  such  issue  in  Matthew, 
then  to  another  Humberston  and  his  &st  son  for  life,  &c.,  with  remainders  over 
to  other  of  the  Humberstons  for  their  lives  successively,  and  to  their  sons,  when 
bom,  for  their  lives,  without  ^vin^  any  estate  tail  to  any  of  them.  Lord 
Chancellor  Cowper  said,  that  '*  though  an  attempt  to  make  a  perpetuity  for 
successive  lives  be  vain,  yet  so  far  as  is  consistent  with  the  rule  of  law  it  ou^ht 
to  be  complied  with.'*  He  therefore,  to  attain  this  object,  let  in  all  the  sons  of 
these  several  Humberstons  then  already  born,  to  take  estates  for  their  lives ;  but 
where  the  limitation  was  to  the  sons  unborn,  then  such  limitation  was  to  be  in 
tail  male.  A  similar  construction  has  also  been  adopted  in  several  subsequent 
cases :  {Hopkins  v.  Hopkins,  Ca.  temp.  Talb.  44 ;  Nicholl  v.  Nicholl,  1  Blackst. 
115  ;  Chapman  and  Oliver  v.  JBroion,  3  Burr.  1626 ;  S.  C,  in  Dom.  Proc.  3  Bro. 
P.  C.  edit.  Toml.  269 ;  Piit  v.  Jackson,  3  Burr.  51 ;  Mogg  v.  Mogg,  )  Mer.  654 ; 
Smith  V.  Lord  Camelford,  2  Ves.  698.) 

The  rule  in  Shelley^s  case  will  operate  upon  copyhold  or  customary  as  well  as  AppIicatioD  of 
upon  freehold  estates.    Hence  the  same  words  as  would  have  been  sufficient  to  the  rnle  in 
have  vested  the  inheritance  in  the  ancestor  in  the  case  of  freehold  property  Shelley's  case, 
(respect  being  had  to  the  different  nature  of  the  instruments)  will  have  the  same  as  to  copyhold 
effect  upon  a  surrender  or  devise  of  copyholds :   a  surrender  operating  in  the  or  cnstomary 
£ame  manner  as  a  deed  of  conveyance  {Lovell  v.  LoveU,  3  Atk.  1 1 ;  Wat.  Cop.  estates. 
108  ;  Co.  Cop.  s.  49),  and  a  will  of  copyholds  receiving  the  same  construction 
as  a  devise  of  freeholds:  {H'right  v.  Kemp,  3  T.  R.  470,  473;  IVidotoson  v. 
Harrison,  1  Jac.  &  Walk.  532 ;  1  Hughes  Pract.  Sales,  349}  2nd  edit.) 
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So.    XLIIL 


WILL,  CREATING  A  RENT-CHARGE  FOR  TESTATOR'S  WIDOW 
FOR  LIFE,  AND  LIMITING  A  TERM  OF  1,000  YEAB8  FOl 
RAISING  PORTIONS  FOR  YOUNGER  CHILDREN.  ALSO 
DEVISES  TO  USES  IN  STRICT  SETTLEMENT,  EMBRACING  TBB 
WHOLE  LINE  OF  TESTATOR'S  DESCENDANTS.  APPOINTMENT 
OF  THREE  PERSONS  AS  PROTECTORS  OF  THE  SETTLEMKNT 
POWER  TO  RAISE  PORTIONS  FOR  VOUNGER  CHILDREN,  AN) 
ALSO  YEARLY  SUMS  FOR  THEIR  MAINTENANCE  AND  BDUO- 
TION,  WITH  PROVISIONS  FOR  SURVIVORSHIP  AND  ACCRUER 
POWER  OF  ADVANCEMENT  OF  YOUNGER  CHILDREN,  AM) 
PROVISO  FOR  CESSER  OF  TERM. 


1.  General  devise  of  teiitator's   real 

estates. 

2.  Rent-charjire     to    testator's    wife 

during  lier  life. 

3.  Power  of  distress. 

4.  Power  of  entry. 

5.  As  to  testator's   freehold  estate, 

snbjeot  to  rent-charge. 

6.  Limitation  to  trustees  of  term  for 

1,000  years. 

7.  To  the  use  of  testator's  eldest  eon 

for  life. 

8.  Limitation  to  trustees  to  preserve 

contingent  remainders. 

9.  To  the  use  of  first  and  other  sons 

of  testator's  eldest  son  in  tail 
male. 

JO.  To  the  use  of  testator's  second  and 
subsequently  bom  sons  for  life. 

11.  Limitation  to  trustees  to  preserve 
contingent  remainders. 

]  2.  To  the  use  of  first  and  other  sons 
of  testator^s  third  and  other  sons 
successively  in  tail  male. 

13.  To  the  use  of  first  and  other  sons 
of  testator's  eldest  son  in  tail 
general. 


14.  To  the   use   of  first  sod  oAff 

daughters    of    testator's  cUe< 
son  in  tail  generaL 

15.  To  the  use  of  first  and  ote  m 

of  testator's   second  sad  otte 
sons  in  tail  general. 

16.  To   the    use  of  first  aod  o*« 

daughters  of    testator's  w^ 
quently  bom  sdns  in  tiil  geo^ 

17.  To   the  use   of  tcststor's  f^ 

daughter  for  life. 

18.  To  trostees  to  preserve  oooting^ 

remainders. 

19.  To  the  use  of  first  and  ereiy  oAs 

son  of  testator's  eldest  daof^ 
in  tail  male. 

20.  To  the  use  of  her  first  sad  otbff 

sons  in  tail  generaL 

21.  To  the   use   of  first  ind  o*« 

daughters  of  testator's  diogb^ 
in  tail  generaL 

22.  To  the   use  of  tcststor's  wj^ 

quently  bom  daughters  fori* 

23.  To  tmstees  to  preserve  oostiDS^ 

remainders. 

24.  To  the  use   of   first  wd  o*J 

sons     of     subseqaentif  "^ 
daughters  in  tail  nouils. 
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25.  To  the  use  of  first  and  other  tons 
of  suhsequently  bom  daughters 
in  tail  general. 

SM.  To  the  use  of  first  and  other 
daughters  of  testator's  subse- 
quently bom  daughters  in  tail 
general. 

27.  Ultimate  limitation  to  testator's 

right  heirs. 

28.  Appointment  of  protectors. 

29-  Poller  to  continue  the  protector- 
ship. I 


30.  As  to  1,000  years'  term.    Trus-       Wiua 

tees    by    sale   or   mortgage  to         

raise     portions    for     younger    No.  XLIII. 

children.  ^.„ . 

Wui,ereaUngo 

31.  To    raise   yearly    sums   for   the    Reni-eharge 

maintenance  and  education  of  fir  Teetatat^t 
younger  children.  Widow/or 

32.  Provisions  for  Bur?iyorship   and 

accruer. 

33.  Power  of  advancement. 

34.  Proviso  for  cesser  of  term. 


[Commence  wiU,  ut  antey  No.  L,  clause  1^  p.  632.] 

1.   I  GIVE  AND  DEVISE  all  that  my  freehold  estate  (describe  General  donee 

parceU)^  and  all  and  singular  other  iny  freehold  messaages,  lands,  freJhJ"^^ 
tenements  and  hereditaments,  whatsoever  and  wheresoever,  whether 
in  possession,  reversion,  remainder  or  expectancy,  or  over  which  I 
shall  possess  any  disposing  power  at  the  time  of  my  decease 
(excepting  such  estates  as  are  vested  in  me  in  trust,  or  by  way  of 
mortgage),  with  their  and  every  of  their  rights,  members,  privileges 
and  appurtenances,  to  the  uses,  upon  the  trusts,  and  for  the 
ends,  intents  and  purposes,  and  with,  under  and  subject  to  the 
powers,  provisoes,  charges,  declarations  and  agreements  hereinafter 
limited,  expressed  and  declared  of  and  concerning  the  same  (that 
is  to  say), 

2.  To  THE  USE  AND  INTENT,  that  my  dear  wife  {name)^  or  her  Kent-charge  to 
assigns^  shall  and  may  yearly  and  every  year  during  the  term  of  duriog  her  Ufe. 
her  natural  life,  receive  and  take  (and  in  bar  of  all  dower,  thirds 
and  freebench),  the  annual  sum  or  yearly  rent-charge  of  £ 
sterling  (a)  to  be  charged  upon  and  issuing  out  of  the  lands  and 
hereditaments  hereinbefore  devised,  to  be  payable  by  four  equal 
quarterly  payments,  on  the  25th  day  of  March,  the  24th  day  of 


(a)  If  the  wife  has  aheady  a  rent-charge,  or  any  other  estate  or  interest  arising  Practical 
out  of  the  devised  premises,  secured  to  her  by  her  marriage  settlement,  add—     remarks. 

**\n  addition  to  the  provision  made  for  her  out  of  the  same 
hereditaments  and  premises  by  our  marriage  settlement.'' 
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WiLLB.      June^  the  29th  day  of  September,  and  the  25th  day  of  Deoember, 

No.  XLllL    in  every  year,  without  deduction  on  account  of  any  present  or 

-^^^Jl^^jj.    ^future  taxes  or  impositions  whatsoever,  or  otherwise  howsoefcr; 

Bent-charge^   the  first  quarterly  payment  thereof  to  be  made  on  such  of  the  mH 

for  Testator*i  i     n    i  t»  j  j 

days  of  payment  as  shall  happen  next  after  my  decease,  and  i 


Widow  for 


Power  of 
distroBa. 


proportionate  part  of  the  said  annual  sum  or  yearly  rent-cfaaige 
which  may  accrue  due  between  the  time  of  the  last  quartedy  daj 
of  payment,  up  to  and  inclusive  of  the  day  of  the  death  of  mj 
said  wife,  and  to  be  recoverable  in  the  same  manner  as  is  herao- 
after  directed  concerning  the  arrears  of  the  said  annual  sum  or 
yearly  rent-charge ; 

3.  And  to  this  further  use  and  intent,  that  in  case  anj 
quarterly  payment  of  the  said  annual  sum  or  yearly  rent-charge 
of  £  ,  or  any  part  or  parts  thereof,  shall,  at  any  time  or 

times  be  in  arrear  and  unpidd  for  the  space  of  days  nert 

after  any  of  the  said  days  whereon  the  same  ought  to  be  paid  ai 
aforesaid,  then  and  in  every  such  case,  and  so  often  as  the  same 
shall  happen,  it  shall  be  lawful  for  my  said  wife,  her  executon^ 
administrators  or  assigns,  to  enter  into  aud  distrain  npon  all  and 
singular  the  said  hereditaments  and  premises  hereinbefore  devised, 
or  any  part  thereof,  and  to  dispose  of  the  distress  and  distresses 
then  and  there  found  in  due  course  of  law.  To  the  intent  that 
thereby  and  therewith  the  said  annual  sum  or  yearly  rent-charge  of 
£  ,  and  every  part  thereof  so  in  arrear,  and  all  costs  incurred 

by  reason  of  the  nonpayment  thereof,  may  be  fully  satisfied  ; 


Power  of  entry,        4.   AnD  TO  THIS  FURTHER  USE  AND  INTENT,   that  in  Case  any 

quarterly  payment  of  the  said  annual  sum  or  yearly  rent-charge 
of  £  9  or  any  part  thereof,  shall  at  any  time  or  times  be  in 

arrear  and  unpaid  for  the  space  of  days  next  after  any  of 

the  said  days  whereon  the  same  ought  to  be  paid  as  aforesaid,  then 
and  in  such  case,  and  so  often  as  the  same  shall  happen  (althougii 
no  formal  or  legal  demand  shall  be  made),  (6)  it  shall  be  lawful  for 
my  said  wife,  her  executors,  administrators  or  assigns,  into  and 


Practical 
remarks. 


{h)  The  words  diapensing  with  the  demand,  although  it  is  the  osual 
to  insert  them,  are  not,  it  seems,  actually  necessaiy  to  confer  that  right : 
which,  see  Doe  v.  Horsleff,  3  Ner.  &  Man.  567. 


asto 
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opon  all  and  singular  the  said  hereditaments  and  premises  herein      Wilis. 
before  devised,  or  into  any  part  thereof  in  the  name  of  the  whole.    No.  XLm. 
to  enter,  and  the  same,  with  the  appurtenances,  to  hold  and  enjoy,  wm^ereatinga 
and  the  rents,  issues  and  profits  thereof  to  receive  and  take,  to  and    -R«ij-c&afyc 
for  her  and  their  own  use  and  benefit,   until  she  or  they  shall    Widow/or 
thereby  or  therewith,  or  otherwise,   be  fully  paid  and  satisfied         ^ 
the  said  annual  sum  or  yearly  rent-charge  of  £  ,  and  the 

arrears  thereof  due  at  such  time  of  entry,  or  afterwards  to  grow 
due  during  the  time  that  she  or  they  shall  by  virtue  of  such  entry 
or  entries  be  in  possession  of  the  said  hereditaments  and  premises, 
together  with  all  costs  incurred  by  reason  of  the  nonpayment 
thereof;  such  possession,  when  taken,  to  be  without  impeachment 
of  waste; 

5.  And  as  to,  fob  and  conoerking  my  said  freehold  lands.  As  to  testator's 
hereditaments  and  premises  hereinbefore  devised,    subject   and  subject  to 
charged  with  the  said  annual  sum  or  yearly  rent-charge  of  £         ,  "°'-«^*'8«- 
and  the  remedies  for  the  recovery  and  enforcing  the  payment  of 

the  same ; 

6.  To  the  use  of  (trustees  of  term\  their  executors,  adminis-  limitation  to 

1-  n  t  n      %    i*       -i  i*  m  ^^^  trustees  of  term 

trators  and  assigns,  from  henceforth  for  the  term  of  1,000  years,  for  1,000  yeax^ 

without  impeachment  of  waste ;    upon  the  trusts,  and  for  the 

ends,  intents  and  purposes  hereinafter  expressed  and  declared; 

and  after  the  expiration  or  sooner  determination  of  the  said  term 

of  1,000  years,  and  in  the  meantime  subject  thereto,  and  the  trusts 

thereof, 

7.  To  THE  USE  of  my  eldest  son  (name)^  and  his  assigns  during  To  the  use  of 
his  life,  without  impeachment  of  waste ;  and  after  the  determination  g^  for  ml 
of  that  estate  by  any  means  during  his  lifetime ; 

8.  To  THE  USE  of  {two  trustees  to  preserve  contingent  remainders)^  Limitation  to 
and  their  heirs,  during  the  life  of  my  said  eldest  son  (name)y  upon  n^em 
TBUST  to  preserve  the  contingent  remainders  hereinafter  limited,  <»°^»?gfnt 

*   ^  ^  °  ^  ^  '  remainders. 

but  to  permit  my  said  son  {name)y  and  his  assigns,  during  his  life, 
to  receive  the  rents  and  profits  of  the  said  hereditaments  and 
premises,  for  his  and  their  own  use  and  benefit;  and  from  and 
immediately  after  the  decease  of  my  said  eldest  son  (name)y 


^ 
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WiLLB.  9.  To  THE  USE  of  the  first  and  every  other  son  of  my 

No.  XLUL    eldest  son   (name),  successiyely^  according  to    their    respecdn 
wufcrZung  a  V^onties  of  birth,  and  the  heirs  nude  of  the  body  of  eveiy  mA 
RenUharge   gon :  and  in  default  of  such  issue. 

for  Tuiator^t 
Widow/or 

Lye^  10,  To  THE  USE  of  my  second,  and  every  other  sabseqneiit 
To  the  nse  of  goQ  succcssively,  according  to  the  priority  of  his  birth,  daiii^  bii 
sons  of  life,  without  impeachment  of  waste ;  and  after  the  determinatifli 

testator's  eldest     i..t,,/»i_  r  •!_•    ^•c  ^ 

son  in  tail  male,  of  the  estate  of  each  son  by  any  means  m  his  liietune. 

To  the  use  of 

testator's  second  n    t  •  -»  r  ^xii- 

and  sabse-  11.  To  THE  USE  of  the  Said  {trustees  to  preserve^  ^'h  ^w  thor 

fli^fo^  life,  liein,  during  the  life  of  the  same  son,  upon  trust  to  preserfe 

Limiution  to  the  Contingent  remainders  hereinafter  limited ;  but  to  permit  the 

^^^^^  ^  same  son  and  his  assigns  to  receive  the  rents  and  profits  of  the 

oontingent  gaid  hereditaments  and  premises  for  his  and  their  own  use  and 

remainders.  , 

benefit ;  and  from  and  immediately  after  the  decease  of  each  aoa 

respectively, 

To  the  use  12.  To  THE  USE  of  the  first  and  every  other  son  sacceadTelf 

oUwrsoM^of  ^^  ®*^^  ^^  ™y  second  and  subsequently  bom  sons,  according  to  die 
tesutor's  second  priority  of  their  respective  births,  and  the  heirs  male  of  the  bod? 

and  other  sons  , 

sQooessiTeiy  in  of  such  first  and  cvcry  other  son ;  to  the  intent  that  the  ekkr 
of  my  second  and  subsequently  bom  sons,  and  his  first  and  oAer 
sons  in  tail  male  as  aforesaid,  shall  be  preferred  to  and  take  bdin 
the  younger  of  my  said  second  and  subsequently  bom  eons^  and 
their  first  and  other  sons  in  tail  male ;  and  on  failure  or  determi- 
nation  of  the  several  estates  hereinbefore  limited. 

To  the  use  of  13.  To  THE  USE  of  the  first  and  every  other  son  of  my  mi 
^t  and  ot  er  gj^j^g^.  ^^  (name)  successively,  according  to  their  req>ective 
^^}^»^^»t  priorities  of  birth,  and  the  heirs  of  the  body  of  every  such  sod; 
general.  AND  in  default  of  such  issuc, 

To  the  use  14.  To  THE  USE  of  the  first  and  every  other  daughter  of  my 

o[h^e?*d!lughters  ®^^  eldest  SOU  (name)  successively,  according  to  thdr  respective 
of  tesutor's      priorities  of  birth,  and  the  heirs  of  the  body  of  every  suek 

eldest  son  in*  i.jni^i. 

tail  general      daughter;  and  in  default  of  such  issue, 

fint  and^tber       1^*  To  THE  USE  of  the  first  and  cvcry  other  son  of  my  second 
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md   subsequentlj  bom  sons  successiyely,  according  to  their  re-      Wilis. 
(pectiYe  priorities  of  birth,  and  the  heirs  of  the  bodies  of  su^h    no.  xliil 
irst  and  other  sons;   to   the  intent  that   the  elder  of  my  j^wcreatuuf 
second  and  subsequently  bom  sons,  and  his  first  and  other  sons  f*^J^^ 
luccessiyely  in  tail  general,  shall  be  preferred  to  and  take  before    Widow  fir 
the  younger  of  my  said  second  and  subsequently  bom  sons,  and         ^    * 
their  first  and  other  sons  in  tail  general;  and  on  failure  or  de- J^^^^,^g^^j^„^j 
termination  of  the  several  estates  hereinbefore  limited,  *™i  other  bom 

in  tailg^enu. 

16.  To  the  use  of  the  first  and  every  other  daughter  of  my  To  the  nw  of 

.  ,  firat  and  other 

said  second  and  subsequently  bom  sons  successively,  according  to  daughters  of 
their  respective  priorities  of  birth,  and  the  heirs  of  the  body  of  such  TObaequeDtiy 
first  and  other  daughter ;  TO  the  intent  that  the  first  and  every  ^  **°*^ 
other  daughter  of  the  elder  of  my  second  and  subsequently  bom  sons 
in  tail  general  as  aforesaid,  shall  be  preferred  to  and  take  before 
the  first  and  other  daughters  of  the  younger  of  my  said  second  and 
subsequently  bom  sons ;  and  on  failure  or  determination  of  the 
several  estates  hereinbefore  limited, 

17.  To  the  use  of  my  eldest  daughter  {name)  and  her  assigns  To  the  use  of 
during  the  term  of  her  natural  life,  without  impeachment  of  waste ;  daughter  for 
AND  after  the  determination  of  that  estate  ^by  any  means  in  her    ^ 
lifetime, 

18.  To  the  use  of  the  said  {trustees)  and  their  heirs  during  To  tnutees  to 
the  life  of  my   said  eldest  daughter  {name),  upon  trust  to^[|^^ent 
preserve  the  contingent  remainders  hereinafter  limited,  but  to ''^°°**^^®'"" 
permit  my  said  daughter  and  her  assigns  to  receive  the  rents 

and  profits  of  the  said  hereditaments  and  premises  for  her  and 
their  own  proper  use  and  benefit:  and  from  and  immediately 
after  the  decease  of  my  said  eldest  daughter  {name), 

19.  To  THE  USE  of  the  first  and  every  other  son  of  my  said  To  the  nee  of 
eldest  daughter  {name),  successively,  according  to  their  respective  other"  noT^ 
priorities  of  birth,  and  the  heirs  male  of  the  body  of  every  such  son ;  ^^^^  ^^ 
AND  in  default  of  such  issue,  m»ie* 

20.  To  THE  USE  of  the  first  and  every  other  son  of  my  said  her  firot  and 
eldest  daughter  {name)y  successively,  according  to  their  respective  JS^ototj" 
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Wn.Ls.      priorities  of  birth,  and  the  heirs  of  the  body  of  every  sneb  bob; 
No.  XLHI.    -^^^  ^^  default  of  such  issue, 

Rtro^efuxrge        21.  To  THE  USE  of  the  first  and  every  other  daughter  of  oi 
Widow^'  ^^  eldest  daughter  successively,  according  to  their  respecdie 
I'ifiyjc,     priorities  of  birth,  and  the  heirs  of  the  body  of  every  oA 
To  the  use  of    daughter;  AND  in  default  of  such  issue, 

first  and  other 
danghters  of 

testator's  22.  To  THE  USE  of  mv  sccoud  and  every  other  subeequcK 

daughters  m  ^  "^   ^  .  . 

tail  general.  daughter  successively,  according  to  the  priority  of  her  birth,  darioi 
testator""  ^^  ^^^  ^^^*  without  impeachment  of  waste ;  and  after  the  detenmDi' 
snbeeqoentiy     tion  of  the  estate  of  cach  daughter  by  any  means  in  her  lifetune, 

bom  daughters 
for  life. 

To  trustees  23.  To  THE  USE  of  the  Said  (trtutees)  and  their  heirs,  doriif 

con^Dgenr  ^^^  ^^^  ^^  ^^^  Same  daughter,  upon  tbust  to  preserve  tiie  ooft- 
ranainders.  tingent  remainders  hereinafter  limited ;  but  to  permit  the  «nie 
daughter  and  her  assigns  to  receive  the  rents  and  profits  of  tk 
said  hereditaments  and  premises,  for  her  and  their  own  use  vi 
benefit ;  and  from  and  immediately  after  the  decease  of  ead 
daughter  respectively, 

To  the  use  of        24.  To  THE  USE  of  her  first  and  every  other  son  suocessivelj, 

first  and  other  ^  ,  .....  •        u 

sons  of  according  to  their  respective  priorities  of  birth,  and  the  heiisw 

bomXughters  o(  the  body  of  such  first  and  other  sons ;  and  in  default  of  sod 

in  toil  male.        jgg^^^ 

To  the  use  of 
first  and  other 

^^  ^^    .1  26.  To  THE  USE  of  the  first  and  other  son  of  such  dai#tff 

subsequently  ^  ^  ^  ....  •    l    «J 

i)orn  daughters  succcssively,  accordiug  to  their  respective  priorities  of  birth,  iw 
the  heirs  of  the  body  of  such  first  and  other  sons;  and  in  de&olt 
of  such  issue, 

To  the  use  of        26.  To  THE  USE  of  her  first  and  every  other  daughter  suoo*' 

first  and  other      ^  ^  ^  ...  •  l   k  * 

daughters  of  sivcly,  according  to  their  respective  priorities  of  birth,  and  the  hens 
subsequently  of  the  body  of  such  first  and  other  daughters ;  to  the  iNTEirr  tW 
b  ui?geneS!  *®  estates  so  limited  to  the  elder  of  my  said  second  and  othcf 
daughters  successively  during  their  lives,  and  to  her  and  their  W 
and  other  sons  successively  in  tail  male,  and  to  her  and  their  i^ 
and  other  sons  successively  in  tail  general,  shall  be  preferred  sO" 
take  effect  before  the  estates  limited  to  the  younger  of  my  said  seoow 
and  other  daughters  successively  during  their  lives,  and  her  tfo 
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hr  first  and  other  sons  successively  in  tail  male,  and  her  and  their      Witxs. 
t  and  other  sons  successively  in  tail  general,  and  her  and  their    No.  xliii. 
t  and  other  daughters  respectively  in  tail  general;  and  after  iirilLcr^maa 
\  determination  or  failure  of  the  said  several  estates  hereinbefore   ^'^tf^'"^, 

for  Testator* 9 
Oted^  Widow  for 

n.  To  THE  USB  of  my  own  right  heirs  for  ever*  SSSSot  to 

teetaWs  right 
hwn. 

28.  And,  for  the  purpose  of  preventing  the  several  estates  Appointment  of 
reinbefore  limited  from  being  barred  or  destroyed,  so  long  as  P"»*«ctora. 
5  rules  of  law  will  permit,  I  do  hereby  by  this  my  will,  in  pur- 
ince  of  the  power  conferred  by  the  act  of  Parliament  in  that 
half,  nominate  and  appoint  {three  person^  names)  to  be  the 
[)tector8  of  the  several  estates  tail  hereinbefore  limited,  during 
3  continuance  of  the  estate,  or  several  estates  for  life  antecedent 
such  estate,  or  several  estates  tail,  and  with  all  such  discretionary 
wers^  authorities  and  privileges  as  are  annexed  to  the  office  of 
»tector  by  the  said  act  of  Parliament(c) 


|[c)  A  protectot  is  a  creature  of  the  fines  and  Recovery  Substitntion  Act  (3  &  4  The  offloe  of 
ill.  4,  c.  74),  previously  to  which  he  had  no  existence,  but  his  office  assimilates  protector 
y  much  to  that  of  the  tenant  to  the  praeipe  nnder  the  pre-existing  law,  nnknown  prior 
erating  in  Uke  manner  as  a  kind  of  check  upon  the  too  firee  alienation  of  settled  to  the  Fine  sod 
>perty.    There  is  in  some  respects,  however,  a  difference  in  their  qualifications.  ^^^^^7, 
ie  tenant  to  the  precipe  must  have  been  seised  of  the  immediate  estate  of  »ubstitatioii 
ehold  (whether  by  right  or  by  wrong  was  immaterial),  upon  which  the  estate  ^^ 
I  was  expectant,  his  very  existence  being  dependent  upon  his  estate  in  the 
ids :  (Lit  s.  519 ;  1  Shep.  Touch.  42 ;  Plow.  514 ;  Pig.  Com.  Rec  28 ;  Doct. 
Stu.  49 ;  Athan  v.  Lord  Anghsea,  I  £q.  Ca.  Abr.  16.^    The  protector,  there- 
!e,  is  a  kind  of  mixed  character,  sometimes  derinng  his  origin  from  the  estate, 
kicb  he  himself  takes  in  the  property,  at  others  mm  a  mere  appointment  of 
B  settlor  without  taking  any  estate  or  interest  whatever ;  and  that  even  to  the 
(dusion  of  persons,  who  but  for  such  appointment,  would,  firom  taking  a  pre* 
iing  estate  in  the  premises,  have  filled  that  character.    So  much  indeed  are 
B  protector's  duties  of  a  personal  nature,  that  where  he  derives  his  office 
rough  the  estate  which  he  takes  in  the  property,  it  will  not  determine,  although 
alienates  the  very  estate  which  constitutes  him  protector  (sects.  22,  23.) 
nd  where  the  protectorship  arises  by  means  of  a  preceding  estate,  it  is  not 
cessary  that,  like  the  tenant  to  the  prae^  under  the  old  system,  he  should 
seised  of  an  estate  of  freehold ;  for,  by  the  provisions  of  the  act,  an  estate  for 
srs  determinable  upon  a  life  or  lives  mil  make  him  a  protector  (sect.  22) ;  bat 
i  absolute  term  of  years,  however  long  in  point  of  duration,  will  not  constitute 
m  such  (sect.  22.)    Neither  will  the  estate  which  a  party  takes  as  tenant  in 
»wer  (sect.  29),  heir,  executor,  administrator  or  assign,  constitute  him  or  her  a 
otector  {ib,)    Nor  will  a  lessee  at  a  rent  created  or  confirmed  by  a  settlement 
ect.  26),  nor  a  bare  trustee  (sect.  27)  (unless  where  under  a  settlement  made 
ior  to  the  passing  of  the  act  he  would  have  been  made  tenant  to  ibe  precipe), 
such,  become  a  protector.    But  where  there  shall  be  more  than  one  estate 

VOL.  II.  3  M 
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WiLu.         29.  And  I  do  hereby  fxtbtheb  dibect  aki>   dbclabe, 
No.  XLin.    that  in  case  any  or  either  of  them  the  said  {protectanf  namei\  or 


Rmt-<iharge 

Widow  for     ^^^^  ^0  the  estate  tail,  the  owner  of  which,  bat  for  the  last  two  preceding 
lAfe  io.      ^^^^^  ^ve  been  the  protector  of  the  settlement,  shall  by  virtue  of  such 

'     '      or  either  of  them  be  ezcladed,  then  the  pmon  (if  any)  who,  if  such  estate  did 
Power  to  >^ot  exist,  would  have  been  the  protector,  will  be  snch  (sect.  28.) 

ooDtinoe  the  Provided  that  where  a  person  having,  on  or  before  the  3l8t  day  of  JhaaAa, 

protoctonhip.     1833,  disposed  of  a  remainder  or  reversion  in  fee,  who  without  this  daoae  wmU 

• have  been  the  protector,  and  thereby  have  been  enabled  to  oon<»ir  in  the  btniBK 

Whera  tho  of  suoh  remainder  or  revenion,  wmcih  be  ooiild  not  have  d<Hie  if  he  had  ast 
disposition  of  become  such  protector,  then  the  person  who  but  for  this  act  would  have  bees 
^\^  ^^^  ^^  the  tenant  to  the  prmcipe  shall  be  the  protector  (sect.  28.)  This  last  proiiaoa, 
place  before  Uie  \^^^y^^  it  most  be  borne  in  nund»  onW  relates  to  dispositioiw  made  poor  Ib 
^^^'n  who        theyear  1834. 

^^^  have  Where  the  prior  estate  of  a  married  woman,  sufficnent  to  oonstiiofte  a  protecta; 

been  tenant  to    ^  °^^  settled,  or  affreed  to  be  settled,  to  her  separate  use,  she  and  her  hnabnl 

the  pradpe       together  will  be  the  protector ;  but  if  settled,  or  agreed  to  be  settled  to  kr 

will  be  the        separate  use,  she  alone  will  be  the  protector;  and  in  the  latter  case  she  mtg 

protector.  consent  to  an  alienation  without  her  nusband's  concurrenee,  in  the  easie  way  u 

Where  a  ^  ^^®  ^"^^'^  ^^^^  (sect.  24)  ;  but  if  she  is  tenant  in  tail,  she  cannot  convey  witM 

married  woman  his  consent,  and,  even  with  his  eoneorrenee,  the  deed  of  oonv^ance  must  be  dalj 

alone,  and         acknowledged  by  ber  in  pursuance  of  the  terms  prescribed  by  the  act. 

where  she  and       But  if  the  husband  is  of  unsound  mind,  whether  found  so  by  inquiaitaon  m 

her  husband      not,  or  he  is  from  any  other  cause  incapable  of  ezecnting  the  deed,  or  his  ns- 

ahall  be  the       dence  be  unknown,  or  he  be  in  prison,  or  living  apart  from  bis  wife,  either  \j 

protector.  mutual  consent  or  sentence  of  divorce,  or  be  transported  beyond  the  aea8,on  s^ 

Coart  of  cause  whatever,  the  Court  of  Common  Pleas,  by  an  order  in  a  snnunaiy  mf, 

Common  Pleas   upon  application  of  the  wife  upon  such  evidence  as  to  the  court  ahall  aeem  toed, 

may  dispense^    will  dispense  with  the  concurrence  of  the  husband  in  any  case  iu  which  bos  ess- 

with  hnsband^a  ourrence  is  required  by  this  act  ^sect*  91«)   And  where  a  husband  ia  living  apit 

concnrreocein    f^m  i^  ^fg^  although  his  residence  be  known*  and  an  applioatioii  haa  has 

certam  casea.     made  to  him.  to  join  in  the  conveyance,  which  he  has  refueea  to  do,  an  order  to 

the  above  effect  may  nevertheless  be  obtained,  provided  the  huaband  hiaisBK 

takes  no  interestin  the  proper^:  (Be  Fanmif  Maria  Browae,  Conaoaon  FkB% 

14th  January,  1846 ;  6  t.  T.  297.) 

Lord  Chancellor     In  case  the  protector  should  become  a  lunatic,  the  Lord  Chanoelloir,  or  tti 

or  Conrt  of       person  for  the  time  being  entrusted  by  the  Croan  with  the  persons  and  nntiirr 

Chancery  to  be  of  lunatics,  will  be  the  protector  (sect  33.)    And  where  the  protector  is  a  esa- 

protector  when    victed  felon,  or  where  he,  not  being  the  owner  of  a  prior  estate,  is  an  infiHit, « 

protector  inaane  Q^t  to  be  found ;  or  where  by  the  settlement  the  owner  of  the  prior  estate  is  wA 

or  felon  oonnct.  ^he  protector  and  there  is  no  appointment  of  one ;  or  where  generally  tfaoe  a 

no  mrotector,  where  there  is  a  sufficient  prior  estate  to  oonstitate  one^  die  Coitfk 

of  ChanceiT  will  be  the  protector  (t6.) 

Protector,  how       The  settlor  entailing  lands  is  empowered  to  appoint  any  number  of 

to  be  appointed,  not  exceeding  three,  and  not  being  aliens,  to  be  protectors  of  the  set 

and  he  is  also  empowered  by  a  power  of  appointment  in  the  deed  or  will 

snch  settlement  to  perpetuate  the  protectorship  to  any  persons  not  ex^ 

three,  and  not  being  aliens,  whom  he  may  think  proper  (sect.  32) ;  bat  tk 

same  section  also  provides  that  every  deed  appointing  a  protector  mider  a  poM 

in  a  settlement,  and  every  deed  bv  which  a  protector  shsll  relinqniah  ~ 

shall  be  void,  unless  enrolled  in  Chancery  within  six  months  after  &e 

thereof. 

Power  of  The  protector  has  the  absolute  power  of  giving  or  withholding  his 

protector  as  to   nor  is  there  any  law  to  prevent  his  selling  such  consent  for  a  pecnniaiy 

the  giving  or      sideration,  or  from  revising  his  consent  unless  a  sum  of  money  be  paid  im  Iv 

withholding  hia  so  doing ;  and  eveiy  shift  or  contrivance  by  which  it  shall  be  attempted  t» 

conaent.  control  this  power,  and  any  agreement  to  prevent  him  from  exercisiag  Ui 
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any  other  protector  or  protectors  to  be  appointed  as  hereinafter      Wills. 
mentioned^  shall  die,  or  desire  to  relinquish  the  office  of  protector.    No.  XLill. 

. ^__ WiUt  creating  a 

Renik'charge 
for  Tentalvr'B 

absolute  discretion,  or  entered  into  by  him  to  withhold  his  consent,  will  be  void     widow  far 

Ssect.  36),  nor  shall  he  be  deemed  a  trastee  with  respect  to  his  power  to  consent      Ljfe,  4c. 
ibJ) ;  neither  will  a  Court  of  Equity  interfore  to  restrain  him  in  the  exerdse  of        

it  (ibJ),  nor  treat  his  consent  as  a  breach  of  trust  (td.) ;  and  the  rule  as  to 
ilealini^  between  donees  and  objects  of  powers  wHl  not  apply  to  dealings  between 
[irotectors  and  tenants  in  tail  (sect  370 

A  protector  of  a  settlement  in  respect  of  the  ownership  of  a  prior  estate — as  Astoprotootor's 
in  estate  fbr  life  for  instance — as  he  does  not  by  conveying  away  his  estate  powers  in 
thereby  cease  to  be  protector,  may  still  at  any  time  during  his  life  consent  nspect  of  a 
bo^  a  disposition  under  the  statute,  notwithstanmn^  the  estate  by  which  he  was  V^^  ownenbip 
sriginally  constituted  poroteotor  has  become  vested  m  another  person,  and  as  he  "^  ^^  ^°^ 
naj  make  what  bargain  he  pleases  for  (^ving  his  consent,  he  may,  in  point  of  fact, 
leU  bis  estate  in  the  same  premises  twice  over.    And  as  on  the  other  hand  the  pro- 
bectorship  does  not  cease  by  the  protector*s  conveying  away  the  property  which 
constituted  him  such,  so  on  the  other  hand  he  may  consent  to  the  disposition 
t>y  the  tenant  in  tail,  and  still  retain  his  own  estate ;  or  he  may,  if  he  thinks 
proper,  convey  as  well  as  consent ;  and  if  he  does  the  latter,  whatever  estate  he 
bakes  in  the  propertv  may  be  included  in  the  conveyance ;  but  if  he  merely 
xmaents,  the  effiaot  or  such  consent  will  be  to  bar  the  ulterior  limitations  to  take 
iffeot  after  or  in  defeasance  of  the  estate  tail,  but  his  own  estate  in  the  property 
irill  remain  undisturbed. 

Ereiy  actual  tenant  in  tail,  whether  in  possession,  remainder,  contingency,  or  As  to  tenant  in 
rtherwise,  is  empowered  to  dispose  of  the  entailed  lands  either  in  fee,  or  for  any  ^\  Pp^^r  of 
esaer  estate,  as  against  all  persons  whose  estates  are  to  take  eflSsct  after  or  in  ^po^tion,  and 
lefeasance  of  any  such  estate  tail,  saving  alwa)rs  the  rights  of  all  persons  ta  j'^  nstnoted 
"CMpeet  of  estates  prior  to  the  estate  tail,  and  the  right  of  aU  other  persons  except   ^'l^  u<   ^ 
ihose  against  whom  such  disposition  is  by  this  act  authorised  to  be   made  ^  settlanenL 
[sect.  1 5.)    This  act,  therefore,  afterwards  enacting  that  where  there  is  a  pro- 
jector his  consent  shall  be  requisite  to  enable  an  actual  tenant  in  tail  to  create  a 
ai^ger  estate  than  a  base  fee,  a  disposition  without  such  oonsent  will  only  confer 
ui  estate  similar  to  that  which  would,  prior  to  this  act,  have  been  effected  by  a 
ine  with  proclunations ;  viz.,  a  base  or  limited  fee  determinable  on  failure  of 
ssne  of  the  body  of  the  tenant  in  tail  inheritable  under  the  entail  (Shep.  Touch. 
17  ;  Dy.  48 ;  Co.  Litt  372  ;  Bao.  Abr.  Fines,  E. ;  Com.  Dig.  Estate,  22.)    But 
f  there  is  no  protector,  or  the  tenant  in  teil  procures  the  consent  of  such 
>rotector,  then  an  assurance  b^  the  tenant  in  tail  under  the  above  act  will  acouire 
ill  the  force  and  operation  which  a  recovery  dulv  suffered  would  formerly  nave 
lone,  and  will  not  only  bar  the  estate  tail  of  the  tenant  in  tail,  but  also  all 
sstates,  rights,  titles,  interests,  and  power  to  take  effect  after  the  determination 
n  in  defeasance  of  such  estate  tail. 

As  the  act  prescribes  a  deed  as  the  only  mode  of  assurance  by  which  estates  can  Fonnalities 
ie  disentaileo,  a  contract,  although  under  seal,  will  only  be  binding  personally  nacessaiy  in  a 
>n  the  tenant  in  tail  and  wiU  in  no  me  affect  the  issue  in  tail  or  remain-  disentaUing 
lermen ;  whilst  a  will  is  altogether  inoperative  for  any  disentailing  purpose,  assannoe. 
Ilie  disentitling  assurance,   although  it  must  be  a  deed,  need  not  be  an 
ndenture ;  but  it  must  be  a  formal  instrument  complete  in  all  its  parts,  as  a 
rourt  of  equity  has  no  power  to  relieve  in  the  case  of  informal  assurances  of  this 
sature.    Such  instrument  must  also  be  enrolled  in  Chancery  within  six  calendar 
Months  after  the  execution,  otherwise  it  will  become  inoperative,  but  when  so 
mrolled  it  will  take  efllect  from  the  time  it  was  executed.    No  proof  of  the  eze- 
mtion  of  the  deed  is  required  at  the  time  of  enrolment,  consequentiv,  the  certi- 
Icate  of  enrolment  is  no  proof  of  its  execution  (Bishop  v.  De  Burgh,  before  Vice- 
Chancellor  Knight  Bruce,  6  L.  T.  295 ;  Hughes  Pract.  Sales,  178,  2nd  edit.) 

It  must,  however,  be  remembered  that  the  act  now  under  discussion  only  Tenant  in  tall 
snables  the  tenant  in  tail  to  dispose  of  the  entailed  lands  as  against  persons  •▼en  with 

3  M  2 
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WiLu.      THEN  and  in  every  such  case,  and  so  often  as  the  same  shall  or  m^ 

No.  XLiii.    happen,  I  do  hebebt  authobize  and  emfoweb  the  sunriTio; 

WUL  creating  a  ^^  Continuing  protectors  or  protector  for  the  time  being,  or  & 

Rm^^charge    exccutors  or  administrators  of  the.  kst  surviying  or  oontinmie 

jor  Tetiators 

Widow/or    protector,  or  if  there  should  be  no  such  person,  then  for  the  pn^ 
^  tector  or  protectors  so  relinquishing  the  office  of  protector  as 

aforesaid,  by  any  deed  or  deeds  to  be  enrolled  in  the  High  Coort  of 
Chancery,  to  nominate  and  appoint  one  or  more  fit  person  or  penooe) 
not  being  tenant  for  life  in  possession,  for  the  lime  beii^  of 
the  said  hereditaments  and  premises  hereinbefore  devised,  to  be  a 
protector  or  protectors  in  the  place  of  the  person  or  persons  80 
dying  or  relinquishing  the  protectorship  as  aforesaid;  to  the 
intent  that  the  office  of  protector  may  from  time  to  time  be  fObd 
with  the  full  number  of  three  persons,  and  every  aach  new  pio- 
tector  or  protectors^  so  to  be  appointed  as  aforesaid,  shall  and  majt 
either  in  conjunction  with  the  surviving  or  continuing  protectory 
protectors,  or  solely,  as  the  case  may  be,  have  and  exercise  ik 
same  discretionary  powers,  authorities  and  privil^es  as  be  or  thej 
would  have  had,  or  could  or  might  have  exercised,  if  he  or  tlicf 
had  been  originally  appointed  a  protector  or  protectors  of  the  aui 
estate  tail  or  estates  tail  by  this  my  wilL 

Ab  to  1,000         30.  And  as  to,  fob  and  concebning  the  said  term  of  1,00Q 

tnutees,  by  sale  years  hereinbefore  limited  to  the  siud  {trustees  of  term)  as  aforesni 

JIuT^^M*^  MT  will  is,  and  I  DO  HEREBY  DECLABE,  that  the  Same  is  so  limitd 

for  younger       ^  i\^qjj^  UPON  TBU8T,  by  sale  or  mortgage,  either  of  the  whole  cr 

of  a  competent  part  of  the  said  hereditaments  and  premises,  for  iB 

or  any  part  of  the  said  term  of  1,000  years,  and  out  of  the  rents  lal 

profits  thereof  in  the  meantime,  or  by  all,  jony  or  either  of  the  waji 

and  means  aforesaid,  to  raise  and  levy  for  the  portion  of  all  or  any  of 

my  children  (other  than  or  not  being  an  eldest  or  only  child  far 

the  time  being,  entitled,  under  the  limitations  hereinbefore  coo- 


protector*!  claimiiig  under  tbe  entail,  and  those  whose  estates  are  to  take  effect  after  it»  ui 
oonaent,  is  does  not  affect  prior  estates:  (sect.  15.)  Thus,  for  example,  if  kmds  we 
disabled  from  limited  to  A.  for  life,  remainder  to  B.  for  life,  remainder  to  C.  m  tail,  with  difV 
defestiog  prior  remainders  over,  and  C.  were,  during  the  life  of  A.  and  B.,  with  the  ooosest  d 
esutes.  the  protector,  to  make  a  disposition  in  pursuance  of  this  act,  its  effect  voald  be 

to  bar  C.*s  estate  tail  and  the  remainders  expectant  thereon,  but  the 
estates  for  the  life  of  A.  and  B.  would  remain  in  the  same  state  as 
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tained^  to  the  said  heredltamentB  and  premises,  for  an  estate  tail      Wills. 
or  for  life  in  possession  or  remainder  expectant  on  the  decease  of    no.  xliii. 
his  or  her  parent),  if  there  shall  be  but  one  child  (not  being  an  wm^'er^tinga 
eldest  or  only  child  for  the  time  being  as  aforesaid),  the  sum  of  j?*^^*^^*^ 
£  ,  to  be  paid  to  such  child,  being  a  son,  upon  his  attaining    Widowfir 

the    age  of  twenty-one  years,  or  being  a  daughter,  upon  her       * 

attaining  that  age  or  day  of  marriage.  And  if  there  shall  be  two 
or  more  of  such  children  (other  than,  or  not  being  an  eldest  or 
only  child  entitled  as  aforesaid),  the  sum  of  £  ,  to  be  diyided 

between  such  younger  children  in  equal  shares,  and  to  be  paid  to 
each  child  being  a  son,  on  his  attaining  the  age  of  twenty-one 
years,  and  to  each  child,  being  a  daughter,  on  her  attaining  that 
age  or  day  of  marriage. 

31.    And  my  will  is,  and   I   do   hereby   direct   and  DE- To  raise  ywly 

.    turns  for  the 

CLABB,  that  the  said  (trustees  ofterm\  or  the  survivor  of  them,  his  maintenance 

executors,  administrators  or  assigns,  do  and  shall,  from  and  imme*  ^younger 

diately  after  my  decease,  and  until  the  said  portion  or  portions  cfciidrcn. 

shall  become  payable,  by  and  out  of  the  rents  and  profits  of  the 

said  hereditaments  and  premises,  levy  and  raise,  for  the  support, 

maintenance  and  education  of  such  child  or  children  (not  being 

such  eldest  or  only  child  as  aforesaid,  until  such  child  or  children, 

being  a  son  or  sons,  shall  attain  the  age  of  twenty-one  years,  or 

being  a  daughter  or  daughters,  shall  attain  that  age  or  marry,  such 

yearly  sum  for  each  of  them  as  will  be  equivalent  to  the  interest 

of  the  portion  of  such  child  or  children  respectively,  at  the  rate  of 

2L   for  every   lOOL  by  the  year;    and    from    and    after   such 

child   or  children  who  being  a  son  or  sons  shall  have  attuned 

the    age    of   twenty-one    years,  or  who   being  a  daughter  or 

daughters  shall  have  attained  that  age  or  married,  until  such 

portion  or  respective  portions  shall  be  paid,  such  yearly  sum  for 

each  of  them  as  will  be  equivalent  to  the  interest  of  the  portion 

of  such  child  or  children  respectively,  at  the  ]:ate  of  42.  for  every 

1002.  by  the  year;  and  I  direct  that  the  interest  so  payable 

upon  the  said  portions  as  aforesaid  shall  accrue  and  become  payable 

from  the  day  of  my  decease. 

32.  Provided  always,  and  my  will  is,  and  I  do  hereby  J)'^^*^""/*''' 

'  survivorsnip 

FURTHER  DIRECT  AND  DECLARE,  that  in  Case  there  shall  be  more  and  accruer. 
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WiLLB. 


than  one  euch  child  for  whom  such  portions  are  hereby  profvided 

Na  XLin.    as  aforesaid,  and  any  of  them,  being  a  son,  shall  become  an.  ddesl 

WUlj  creating  a  or  onlj  son,  or  shall  die  under  the  age  of  twenty-one,  or  being  t 

J^T^u^'s  daughter  shall  die  under  that  age,  or  without  having  been  maified. 

Widow  for    then  the  portion  hereby  intended  for  such  son  so  becoming  an 

eldest  or  only  son,  or  dying  under  the  age  of  twenty-one  yeai^ 

or  for  such  daughter  who  shall  die  under  that  age^  or  withont 
having  been  married,  or  such  part  thereof  as  shall  not  hare  beea 
advanced  for  his  or  her  benefit,  under  the  powers  and  aathontiei 
hereinafter  limited,  shall  accrue  to  the  survivor  or  sarviTocSi  or 
other  or  others  of  such  children  (not  being  an  eldest  or  only 
child  entitled  as  aforesaid),  and  be  payable  to  him,  her  or  diem 
(if  more  than  one)  in  equal  shares,  at  the  same  ages,  days  and 
times  respectively,  and  in  the  same  manner  as  hereinbefore 
declared  concerning  his,  her  or  their  original  portion  or  portiooa, 
or  as  near  thereto  as  circumstances  will  permit;  ani>  I  fubthex 
DECLARE,  that  such  benefit  of  survivorship  and  accraer  shaD 
extend  as  well  to  the  surviving  or  accruing  as  to  the  original 
portion  or  portions ;  but  so  nevertheless,  that  no  one  child  shaD 
be  entitled  by  survivorship,  or  otherwise,  to  more  than  the  sum  of 
£  (same  amount  aM  to  be  raised  in  case  there  shall  be  onfy  em 

younger  child.) 


Power  of 
adTancement. 


33.   PbOYIDED    also,  ASD   my   will   is,   and  I  DO   H£BEBT 

FUBTHEB  AUTHOBIZB  AND  EMPOWEB  the  Said  {trustees  of  term\ 
and  the  survivor  of  them,  his  executors,  administrators  or  assign^ 
at  their  own  proper  discretion,  to  levy  and  raise  by  all  or  any  of 
the  ways  and  means  aforesaid,  any  sum  or  sums  of  money  in  part 
of  the  portions  hereby  intended  for  any  of  my  said  younger 
children,  towards  his,  her  or  their  placing  out  or  advancement  io 
the  world,  notwithstanding  his,  her  or  their  portion  or  portioos 
shall  not  then  have  become  payable ;  but  so,  nevertheless,  that  the 
sum  or  sums  of  money  so  to  be  raised  as  aforesaid,  shall  not  exceed 
one-half  part  of  the  presumptive  portion  of  such  child  or  children 
respectively,  and  so  that  the  sums  so  raised  shall  be  considered 
and  taken  as  part  oj  the  portion  or  portions  hereby  provided  fi» 
such  child  or  children  for  whose  benefit  such  sum  or  sums  of 
money  shall  be  so  raised  as  aforesaid. 
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34.    Pboyideb  also,  that  immediately  after  the  trusts  herein-      Whia 
>efore   declared  of  and  concerniDg  the  said  term  of  1,000  years.    No.  XLIIL 
shall    liave  been  performed  and  satisfied,  or  shall  have  become  wiU^ereaHruia 
mmecessary,  or  incapable  of  taking  effect,  and  all  costs  incurred  S^^^t^^!^ 
in  respect  of  the  same  shall  be  discharged,  then  such  term,  as  to    Widow  far 
all  the  hereditaments  and  premises  comprised  therein,  or  so  such  *     ' 

thereof  as  shall  remain  unsold  or  undisposed  of  for  the  purposes  ^J[^o/2nn 
aforesaid  shall  cease  and  determine.  [Add  declaration  a$  to 
estates  vested  in  testator  in  trust  or  by  way  of  mortgage^  ond  that 
trustees^  receipts  shall  be  a  sufficient  discharge^  ut  ante,  No.  IL,  clauses 
^^  7>  P*  6^^  9  -^^^  ALSO  power  to  change  trustees^  appointment  of 
trustees  of  term  to  be  executors,  and  clause  of  revocation,  ut  ante, 
No.  I.,  clauses  11,  12, 13,  p.  639.] 

In  witness,  &c. 
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No.  XLIV. 


SHORT  FORM  CONTAINING  UMITATIONS  TO  THE   SAME 
EFFECT  AS  THOSE  IN  TH&  FOREGOING  PRECEDENT. 


1.  General  dmae. 

2.  Limitation  of  lent-ebaige  to  wife 

for  life,  with  powers  of  distress 
and  entry. 

3.  As  to  premises  subject  to  rent- 

chai^ge. 

4.  To  the  use  of  trustees  for  1,000 

years. 

5.  To  the  use  of  testator's  first  and 

other  sons  snocessi^ely  for  life ; 
to  trustees  to  preserve  contin- 
gent remainders;  to  first  and 
other  sons  suocessiyely  in  tail 
male ;  to  first  and  other  sons  in 
tul  ffeneral ;  to  first  and  other 
daughters  in  tail  generaL 


6.  To     testator's    first    and 

daughters  suocessiTelj  fiir  fife; 
to  trustees  to  ptesuivc  ooataoget^ 
remainders;  to  first  and  other 
sons  suocessiire]/  in  tale  male; 
to  &8t  and  other  sons  in  tdi 
genera] ;  to  first  and 
daughters  in  tail  gencnL 


7.  Appointment  of  three 

protectors,  with  power  to 
petuate  the  protectorship. 

8.  As  to  1,000  years'  term,  trustees  by 

sale  or  mortgage  to  raise  pottioai 
fOTyoungerchildreny  with  poven 
of  adnmeement. 

9*  Ptoviso  for  cesser  of  term. 


G«Denl 


[Commence  will,  td  ante.  No.  L,  dause  1,  p.  632.] 

1.  I  GIVE  AND  DEVISE  all  mj  real  estates  and  hereditamenta 
whatsoever^  with  their  appurtenances  (excepting  such  as  are 
vested  in  me  in  trust  or  by  way  of  mortgage),  to  the  uses,  and 
for  the  ends,  intents  and  purposes  hereinafter  declared ;  (that  is 
to  say). 


Limitation  of 
rent-charge  to 
wife  for  life. 


2.  To  THE  USE  AND  INTENT  that  my  dear  wife  {name)  shall 
yearly,  during  her  life  and  in  lieu  of  dower,  freebench  and  thirds^ 
receive  an  annuity  of  £  ^  to  be  issuing  out  of  and  chaiged 

upon  all  my  said  hereditaments  hereinbefore  devised,  and  payable 
to  her  by  four  equal  quarterly  payments,  on  the  25tk  day  of 
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March,  the  24th  day  of  June,  the  29th  day  of  September,  and  the      Will& 
25th  day  of  December,  without  deduction;   the  first  quarterly    no.  xliv. 
payment  to  be  made  on  such  of  the  said  days  of  payment  as  shall    sj^^^^q^^ 
happen  next  after  my  decease,  with  a  proportionate  part  of  such    wtAMmng 
annuity  as  may  accrue  between  the  last  quarterly  day  of  payment  the  same  Effed 
and  the  day  of  her  death ;  and  with  such  powers  of  distress^  in  ^firegXig 
case  any  quarterly  payment  of  the  said  annuity  shall  be  in  arrear    ^^recedetu. 
for  the  space  of  fourteen  days  next  after  any  of  the  days  herein-  with  powen  of 
before  appointed  for  payment  thereof,  as  in  the  case  of  distress  ^nd  entry. 
taken  for  nonpayment  of  rent  reserved  upon  common  demise  or 
lease;  and  with  further  power  for  my  said  wife,  or  her  assigns,  in 
case  any  quarterly  payment  of  the  said  annuity  shall  be  in  arrear 
for  the  space  of  twenty-one  days  next  after  any  of  the  days 
hereinbefore  appointed  for  payment  thereof  (although  no  formal 
demand  be  made),  to  enter  upon  the  said  hereditaments  and 
premises,  and  hold  the  same  until,  out  of  the  rents  and  profits 
thereof,  she  or  they  shall  have  satisfied  all  arrears  of  such  annuity, 
including  those  accruing  during  such  possession  as  well  as  those 
previously  owing,  and  all  expenses  incurred  by  reason  of  the 
nonpayment  thereof;  such  possession,  when  taken,  to  be  without 
impeachment  of  waste. 

3.  And  as  to  the  sud  hereditaments  subject  and  charged  with  ^, !»  premiM» 

A  ,.       «  ,      subject  to 

the  said  annuity  of  £  ,  and  the  remedies  for  enforcing  the  raot-cbarge. 

payment  thereof, 

4.  To  THE  USE  of  (trustees  of  term\  their  executors,  adminis-  To  the  use 

of  trustees  for 

trators  and  assigns,  from  henceforth  for  the  term  of  1,000  years,  i,ooo  years. 
without  impeachment  of  waste,  for  the  trusts  and  purposes  herein- 
after declared;   and  after  the  expiration  of  the  said  term,  and 
subject  thereto, 

5.  To  THE  USE  of  my  first  and  every  other  son  successively.  To  the  use  of 
according  to  the  priority  of  his  birth,  during  his  life,  without  im-  ^nd  other  sods 
peachment  of  waste;  and  after  the  determination  of  the  estate  of  ^"^^^^^y^*^ 
each  son  respectively  in  his  lifetime,  to  the  use  of  {trtisiees  to  to  trustees 
preserve  contingent  remainders^  and  their  heirs,  during  the  life  of  ^^^^^^ 
the  same  son,  upon  Tbubt  to  preserve  contingent  remidnders ;  nmainders. 
and  after  the  decease  of  each  son  respectively,  to  the  use  of  his  ^^'^^  "^ 
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Wills.  fiiBt  and  eyerj  other  son  successiTelj,  according  to  the  jaaaatj  of 

iSo.  XLiv.  their  respective  births,  and  the  heirs  male  of  the  body  of  sobh  fat 

SkoiTForm  '^^  Other  sons ;  and  in  default  of  such  issue^  to  ths  ns£  of  tk 

^^^^  &st  and  every  other  son  of  my  said  sons  successively^  accodi^ 

th»  tameEffwt  to  the  priority  of  their  respective  births,  and  the  heirs  of  the  boif 

the  forego^  of  ^uch  first  and  other  sons ;  and  in  default  of  such  issue,  to  the 

^^''^^^^  USE  of  the  first  and  every  other  daughter  of  each  of  my  said  aou 

sDooessiyeiy  in  successivelv*  according  to  the  priority  of  their  respective  births 

To  first  and  ^^^  '^^^^  hem  of  the  body  of  such  daughter,  to  th£  uvtbnt  toil 

other  60D8  in  ^^  estates  herein  limited  to  the  elder  of  my  said  sons  suocesaTeb 

tail  general.  .      •  ■«  i    .  ■■        i 

To  first  and  during  their  lives,  and  to  their  first  and  other  sons  sacoessiTelj  in 


other  danghten  ^Q  male,  and  to  his  first  and  other  sons  successively  in  tail  genend, 

in  tail  general  ^     ^  ^ 

shall  be  preferred  before  the  estates  limited  to  the  younger  of  my 
said  sons  successively  during  their  lives,  and  their  first  and  oda 
sons  successively  in  tail  male,  and  their  first  and  other  sou 
successively  in  tail  general,  and  their  first  and  other  danghten 
succesdvely  in  tail  general  And  on  failure  or  determinatkmof 
the  several  estates  hereinbefore  limited, 

I^^^         6.  To  THB  USE  of  my  first  and  every  other  daughter  sucoessivelys 

daughters  sao-  according  to  the  priority  of  her  birth,  during  her  life,  without  id- 

o^iTej  or  peachment  of  waste;  and  after  the  determination  of  the  estate  of 

To  trostees  to  ^^^  daughter  respectively  in  her  lifetime,  to  the  use  of  the  aud 

P^^^^^  {trustees  to  preserve^  Sfc)  and  their  heirs,  during  the  life  of  the  oae 

remainders.  daughter,  UPON  TSUBT  to  preserve  contingent  remainders ;  and  after 

To  first  and  the  dcccase  of  each  daughter  respectively,  to  the  use  of  her  fiist 

snccessiveiy  in  and  cvery  Other  son  successively,  according  to  the  priority  of  tfadr 

^^  ™^^'  respective  births,  and  the  heirs  male  of  the  body  of  sadi  first  tod 

Ihrrllons  tn       ^^®'  ^™  *  ^^^  ^  default  of  BUCh  isSUC,  TO  THE  USE  ol  the  &8t 

taU  general  and  evciy  Other  son  of  each  of  my  said  daughters  successivefyj 
according  to  the  priority  of  their  respective  girths,  and  the  hia 
of  the  body  of  such  first  and  other  son ;  and,  in  default  of  sudi 

To  first  and      issue.  TO  THE  USE  of  the  first  and  every  other  daughter  of  each 

other  danghten  -  *     ,  ,  . 

in  tail  general,  of  my  said  daughters  successively,  according  to  their  respectm 
priorities  of  birth,  and  the  heirs  of  the  body  of  such  daughter,  to 
THE  INTENT  that  the  estates  herein  limited  to  the  elder  of  my 
said  daughters  succesdvely  during  their  lives,  and  to  &&r  firrt 
and  other  sons  successively  in  tail  male,  and  to  her  first  and  otber 
sons  successively  in  taU  general,  shall  be  preferred  before  the 
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estates  limited  to  the  younger  of  my  said  daughters  suoeessiTely      Wnxs. 
during  their  lives,  and  their  first  and  other  sons  suocessiyely  in    No.  XLiv. 
tail  male,  and  their  first  and  other  sons  successively  in  tail  general|    jgkortForm 
and  their  first  and  other  daughters  successively  in  tail  general;   £,^!^*"*^ 
and  after  the  determination  or  failure  of  the   several  estates  tk«  same  Eject 
hereinbefore  limited,  to  the  use  of  my  own  right  heirs  for  the  foregoing 

ever«  FrecedeiU, 

7.   And    I    do    hereby  by  this    my  will    nominate  and  Appointment  of 

three  persons  as 

appoint  (ncSEBT  names  of  Hiree  persims  as  protectors),  to  be  the  protectors,  with 
protectors  of  the  several  estates  tail  hereinbefore  limited,  during  ^^toate  the 
the  continuance  of  the  estate  or  estates  for  life,  antecedent  to  such  protectorship. 
estate  or  several  estates  taiL      And  J  do  hebsby  fxibtheb 
EMPOWEB  the  surviving  or  continuing  protectors  or  protector,  or 
the  executors  or  administrators  of  the  last  surviving  or  continuing 
protector,  or  if  there  should  be  no  such  person,  then  for  the  pro- 
tector so  relinquishing  his  office,  by  any  deed  to  appoint  one  or 
more  fit  persons,  not  being  tenant  for  life  in  possession  of  the  said 
hereditaments,  as  a  protectoi;  or  protectors  in  the  place  of  any  one 
or  more  protectors  dying  or  desirous  of  relinquishing  the  protector- 
ship,  TO  THE  intent  that  the  said  office  may  from  time  to  time 
be  fiUed  with  the  full  number  or  three  persons. 

8.  And  as  to  the  siud  term  of  1,000  years,  my  will  is,  that  the  said  As  to  i,ooo 
{trustees  ofterm\  or  the  survivor  of  them,  his  executors  or  adminis-  trastoe^^' sale 
trators,  do  and  shall,  by  sale  or  mortgage  of  the  said  premises  therein  ®'.™<»^*g»p  *<> 
comprised  for  all  or  any  part  of  the  said  term,  or  out  of  the  rents  for  yonnger 
and  profits  thereof,  raise  for  the  portions  of  any  of  my  children,  not 
being  an  eldest  child  for  the  time  being  entitled  under  the  limitations 
hereinbefore  contained  to  an  estate  tail  or  for  life  in  possession  or 
remainder  expectant  on  the  decease  of  his  or  her  parent,  if  there 
shall  be  only  one  younger  child  (not  being  an  eldest  child  as  afore- 
said)^ the  sum  of  £  ,  and  if  two  or  more  children  (not  being 
an  eldest  child  as  aforesaid),  the  sum  of  £  ,  to  be  equally 
divided  between  such  children,  if  more  than  one,  and  to  be  paid  to 
each  child,  being  a  son,  on  his  attaining  the  age  of  twenty-one 
years,  and  to  each  child,  being  a  daughter,  on  her  attaining  that 
age  or  marriage.     And  I  also  authobize  and  dibect  the 
said  {trustees  of  term),  or  the  survivor  of  them,   his  executors 
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Wills.  or    administrators,    from    and    immediately  after    my   deoetse, 

No.  XLiv.  until    such    portion    or    portions    shall    respectively    faeoome 

Short^orm,  P*y*We,  to  apply  so  much  of  the  rents  and  profits  of  the  and 

contammg  premises  as  shall  be  equivalent  to  the  interest  of  such  portion  or 

1unUaiion$  to 

the  9ame  Effect  portioms,  at  the  rate  of  221  per  centum  per  annum,  towards  die 
the/ar^^  maintenance  and  education  of  such  child  or  children  (not  being  aa 
^^f"^^^^^  eldest  child  as  aforesaid.)  And  when  such  portion  or  portions  shall 
become  payable,  and  until  the  same  shall  be  paid,  my  said  trusteee 
or  trustee  shall  pay  unto  such  child  or  children,  for  the  time  being 
entitled  thereto,  such  yearly  sum  as  will  be  equivalent  to  the 
interest  of  such  porti6n  or  portions,  at  the  rate  of  4L  per  centum 
per  annum,  which  interest,  so  payable  upon  the  said  portions  as 
aforesaid,  shaUT'tuxsrue  and  become  payable  from  the  day  of  my 
decease.  And  I  do  hereby  also  direct  and  declakb,  that 
in  case  any  child  of  mine  entitled  to  such  portion  as  afor^aid 
shall  become  an  eldest  or  only  son,  or  shall  die  before  his  or  her 
portion  shall  become  payable,  then  the  portion  hereby  intended 
for  such  child  so  becoming  an  eldest  child,  or  dying  before  his  or 
her  portion  shall  become  payable,  or  such  part  thereof  aa  shall  not 
have  been  advanced  for  his  or  her  benefit,  under  the  powers 
hereinafter  limited,  shall  accrue  to  the  survivor  or  survivors  of 
such  children  (not  being  on  eldest  child  as  aforesaid)  and  be  pay- 
able to  him,  her  and  them  at  the  same  ages  and  times  as  are 
hereinbefore  declared  concerning  his,  her  or  their  original  portioa 
or  portions.  And  such  benefit  of  such  survivorship  and  accmer 
shaU  extend  as  well  to  the  surviving,  as  to  the  original,  portion  or 
portions ;  but  so  nevertheless  that  no  one  child  shall  be  entitled 
by  survivorship  or  otherwise  to  more  than  the  sum  of  £ 
And  I  DO  hereby  also  authorize  and  empower  the  sud 
{trustees  qfterm),  and  the  survivor  of  them,  his  executors  or  admi- 
nistrators, by  any  of  the  ways  and  means  aforesaid,  to  raise  any 
part,  not  exceeding  one-half  of  the  portions  hereby  intended  for 
any  of  my  said  younger  children,  towards  his,  her,  or  their  placii^ 
out  or  advancement  in  the  world,  notwithstanding  his,  her  or  their 
portion  shall  not  then  have  become  payable ;  but  so  nevertheless 
that  the  sums  so  raised  shall  be  considered  as  part  of  the  porticm 
or  portions  hereby  provided  for  such  child  or  children  for  whose 
benefit  such  sum  or  sums  of  money  shall  be  so  nused  aa 
aforesaid. 
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9.  Provided    always^  that  after   the    trusts    hereiBbefore      Willb. 

declared  conceming  the  said  term  of  1,000  years  shall  have  been  No.  xliv. 

performedy  and  all  costs  incurred  in  respect  of  the  same  dischai^ed^  shortF 

then  such  term^  as  to  such  part  of  the  said  hereditaments  and  cotuaimng 

Iwutotions  to 

premises  as  shall  remain  undisposed  of  for  the  purposes  aforesaid^  the  tame  Effect 
shall  cease.     [Add  declaration  as  to  estates  vested  in  testator  in  ^/(^eooMM 
trusty  or  by  way  of  mortgage,  and  that  trustees^  receipts  shall  be  a     -^^^^cedeiK. 
sufficient  discharge^  ut  ante.  No.  11.^  clauses  6,  7,  p.  643 ;    and  Proviso  for 

.  ^  ^  oesser  of  temi. 

AXSO  power  to  change  trustees ;  appointment  of  trustees  of  term  as 

executors;  and  clause  of  revocation,  ut  ante.  No.  YIIL,  clauses  7, 

Sy  9,  pp.  664,  665.] 

In  witness,  &c.  \ 


3  bias  oba  3m  nm 


